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UNITED STATES FIDELITY & GUARANTY COMPANY v. SARAH V. SHOUL.

No. 13

COURT OF APPEALS OF MARYLAND

161 Md. 425; 157 A. 717; 1931 Md. LEXIS 47

December 29, 1931, Decided

PRIOR HISTORY: [***1] Appeal from the Circuit
Court of Baltimore City (ULMAN, J.).

Bill by the United States Fidelity & Guaranty Company
against Sarah V. Shoul, formerly Sarah V. Doyle, and oth-
ers. From an order sustaining a demurrer by said named
defend ant to the bill, the plaintiff appeals. Affirmed.

DISPOSITION: Order appealed from affirmed, with
costs.

LexisNexis(R) Headnotes

HEADNOTES: Acknowledgment of Deed ---- Grantee
as Notary ---- Fraudulent Conveyances ---- Limitations ----
Husband and Wife.

Code, art. 45, sec. 1, requiring an attack by creditors on
an acquisition of property by one spouse from another to
be made within three years after such acquisition, means
three years after the creditor has notice of the transfer, by
reason of its record or otherwise.

p. 427

Accordingly, where the husband makes a deed to another,
who in turn makes a deed to the wife as a part of the same
transaction, and both such deeds are recorded, a suit by
a creditor of the husband, to set aside the transaction as
fraudulent, is barred by limitations, if not brought until
more than three years after the date of recording.

p. 428

One who is a mere conduit for the transfer of title from
a husband to the wife, acquiring only an instantaneous
seisin by force of a conveyance to her by the husband
and her immediate conveyance to the wife, may properly,
as having no beneficial interest in the transaction, act as
notary public in taking the husband's acknowledgment
of his conveyance, so as to make the record of the two

conveyances effective as constructive notice.

pp. 428, 429

COUNSEL: C. Damer McKenrick, with whom were
Bartlett, Poe & Claggett on the brief, for the appellant.

Ernest Volkart, for the appellees.

JUDGES: The cause was argued before BOND, C. J.,
PATTISON, URNER, OFFUTT, and SLOAN, JJ.

OPINIONBY: PATTISON

OPINION:

[**717] [*426] PATTISON, J., delivered the opinion
of the Court.

The appellant, the United States Fidelity & Guaranty
Company on July 15th, 1930, filed in the Circuit Court of
Baltimore City its bill of complaint, alleging therein that
it was a creditor of James Doyle, one of the appellees; and
that, while he was so indebted to it, Doyle and wife, in
fraud of his creditors, executed unto one Elizabeth Miller
a deed conveying unto her, without consideration, certain
real estate located in the City of Baltimore; and that simul-
taneously therewith Elizabeth Miller conveyed said real
estate to Sarah V. Doyle, wife[***2] of James Doyle.

The facts alleged in the bill are substantially as fol-
lows: On September 25th, 1920, the appellant, as surety,
executed what is known as a tax abatement bond, in the
penalty of $5,500, which bond guaranteed payment to
the United States of America of certain taxes alleged to
be due the government by Doyle. At the time of the ex-
ecution of the bond, Doyle executed an instrument of
indemnity, agreeing to save the appellant company harm-
less against all loss by reason of the execution of said
bond. At this time Doyle was the owner, in fee simple,
of certain real property located in the City of Baltimore.
On September 22nd, 1921, Doyle, without consideration
therefor, conveyed this property to Elizabeth Miller, one



Page 2
161 Md. 425, *426; 157 A. 717, **717;

1931 Md. LEXIS 47, ***2

of the appellees, who, simultaneously with the execution
of the deed to her, conveyed said property to Doyle's wife,
Sarah V. Doyle. Both deeds were recorded on the follow-
ing day. Sarah V. Doyle divorced her husband in 1923,
and married Lawrence Shoul.

The acknowledgment to the deed from James Doyle
and wife to Elizabeth Miller was taken by the grantee,
Elizabeth [*427] Miller, a notary public; while the ac-
knowledgment to the deed from Elizabeth Miller to[***3]
Sarah V. Doyle was taken by one duly authorized to take
such an acknowledgment, and not a[**718] party to the
deed. The appellant had no actual notice of these deeds
until October, 1929.

James Doyle, as alleged in the bill, failed to pay the
taxes due the government, for the payment of which the
bond had been executed, and the appellant, when called
upon by the government, paid the same. The appellant,
being unable to collect from James Doyle the amount so
paid by it, instituted suit therefor against Doyle in the
Circuit Court for Baltimore County, and on the 10th day
of May, 1926, recovered judgment against him for the
amount paid by it for and on his behalf.

On January 19th, 1931, an amended bill was filed by
which the court was asked: First. That Sarah V. Should
be enjoined and restrained from incumbering or transfer-
ring said property until a decree be passed in the cause.
Second. That the deeds from James Doyle and wife to
Elizabeth Miller, and from Elizabeth Miller to Sarah V.
Doyle, be annulled and vacated, and that the property de-
scribed therein be declared to be impressed with the lien
of the plaintiff's judgment. A demurrer filed to the bill
was sustained, and the appeal[***4] in this case is from
the ruling of the court thereon.

The property in this case is treated by the appellant
as having been acquired by the wife from her husband
through and by the deeds above mentioned; and is there-
fore subject to the provision of section 1, article 45, of
the Code, Supplement 1929, of this state, wherein it is
provided "that no acquisition of property passing from
one spouse to the other, shall be valid if the same has
been made or granted in prejudice of the rights of sub-
sisting creditors, who, however, must assert their claims
within three years after the acquisition of the property or
be absolutely barred."

It is evident that the meaning of this section of the
Code is that a deed conveying property from one spouse
to the other must be "attacked within three years from the
date of its recordation" (Stieff Co. v. Ullrich, 110 Md. 629,
73 A. [*428] 874, 875),or from the time "the creditor
had notice of it or had some knowledge which put him on
inquiry." James v. Murray, 142 Md. 101, 120 A. 376, 378.

In this case, the appellant, a creditor of Doyle, did
not have actual notice of the deeds through which the
wife acquired the[***5] property until the month of
October, 1929, less than three years before the filing of
the bill, on July 15th, 1930; though the deeds, as exe-
cuted and acknowledged on September 22nd, 1921, were
recorded on the following day, September 23rd, 1921,
more than three years before the filing of the bill. But the
claim is made by the appellant that the acknowledgment
of the deed from Doyle and wife to Elizabeth Miller is
defective because taken by Elizabeth Miller, the grantee
therein, when, as contended by the appellant, she, as such
grantee, was without authority under the statute to do so;
and, because of such defect in the acknowledgment, the
recordation of the deed did not give to the appellant con-
structive notice of its execution. Section 1 of article 21
of the Code provides that: "No estate of inheritance or
freehold, or any declaration or limitation of use, or any
estate above seven years, shall pass or take effect unless
the deed conveying the same shall be executed, acknowl-
edged and recorded as herein provided." And section 15
of the same article provides that: No deed of real prop-
erty shall be valid for the purpose of passing title unless
acknowledged and recorded as herein directed.[***6]
" Section 2 of the same article names those who are au-
thorized to take acknowledgments of deed, and a "notary
public" is one of those authorized. Elizabeth Miller, the
grantee, was a notary public, and generally authorized to
take acknowledgment of deeds, but was she authorized to
take the acknowledgment to the deed in this case in which
she was named as the grantee? That is the sole question
to be decided by us.

Mr. Tiffany, in his work onReal Property,says in vol-
ume 2 (2d Ed.), p. 1729: "It is generally agreed that an
officer who is beneficially interested in a transaction can-
not take an acknowledgment." This statement of law is in
accord with the general authorities. To allow the grantee
in a deed who [*429] is beneficially interested in the
grant to take the acknowledgment would be against pub-
lic policy, and would practically defeat the real purpose
of the law, which is to prevent the perpetration of fraud
on the grantors, and to afford a reasonable assurance to
those who deal on the faith of such instruments that they
are genuine and represent bona fide transactions.

In the case before us, the grantee took no beneficial
interest in the grant, but was a mere conduit[***7] for
the transfer of the title from the husband to the wife. It
gave her no beneficial interest in the property, but only
an instantaneous seisin, sufficient to convey it away again
at once.Hazleton v. Lesure, 9 Allen 25.The grant to her
and the grant by her are regarded as one entire act; the es-
tate being merely in transitu. "There is no interval of time
which the law would recognize between the operation of
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the grant to her and the grant from her, they constitute
one and the same transaction, just as if the two deeds had
been embodied in one instrument."Notes on Titles,p. 175.
And, as we have said, the acknowledgment to the deed to
the wife, which was the culmination of the transfer of the
property to her from her husband, was[**719] taken by
one not a party to the deed, but duly authorized to take
acknowledgments to deeds or other conveyances.

The fact that the acknowledgment to the deed to
Elizabeth Miller, the grantee, who was but a mere conduit
through which the estate, in which she had no beneficial
interest, was passed to the wife, was taken by her, does not,
in our opinion, have the effect of rendering the acknowl-
edgment thereto defective, and[***8] the two deeds, the
one from Doyle and wife to Elizabeth Miller, and the one
from her to Mrs. Doyle, the wife, when recorded, served

as constructive notice of their execution. And, as these
deeds were recorded as early as September 23rd, 1921,
more than three years prior to the institution of this suit,
the plaintiff is now barred by the limitations created by
the statute.

The cases ofAmick v. Woodworth, 58 Ohio St. 86, 50
N.E. 437,andRothschild v. Daughter, 85 Tex. 332, 20 S.W.
[*430] 142, 16 L.R.A. 719, 34 Am. St. Rep. 811,upon
which the appellant largely relies, are, we think, easily
distinguishable from the case under consideration.

The court, in our opinion, committed no error in sus-
taining the demurrer to the bill, and the order appealed
from will be affirmed.

Order appealed from affirmed, with costs.


