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COURT OF APPEALS OF MARYLAND

133 Md. 198; 104 A. 427; 1918 Md. LEXIS 111

June 20, 1918, Decided

PRIOR HISTORY: [***1] Appeal from the Baltimore
City Court (HEUISLER, J.)

The facts are stated in the opinion of the Court.

DISPOSITION: Appeal dismissed, with costs.

LexisNexis(R) Headnotes

HEADNOTES: Motion for new trial: no judgment pend-
ing a----; Orphans' Courts; issues from----; no judgment
entered. Appeals from questions of law; time for----.

In ordinary suits at law, a judgment can not be entered
while a motion for a new trial is pending.

p. 199

In the trial of issues from Orphans' Courts, courts of law
do not enter any judgment; and in such cases appeals are
allowed from the determination by the court of law of
questions of law arising during the trial of the issues.

p. 200

Such determination becomes effective and final upon the
rendition of the verdict; and the time within which appeals
must be taken begins to run from the date the verdict is
rendered.

p. 200

Where an appeal from such issues was not taken until
after the statutory time for such appeals, the fact that the
appellees' counsel then assisted in the preparation of the
bills of exceptions does not operate to estop the appellees

from objecting that the appeal was not taken in time.

p. 201

COUNSEL: Charles F. Harley submitted a brief for the
appellants.

Clarence A. Tucker andJoseph N. Ulman(with whom
were Chas. H. Knapp and Lee I. Hecht on the brief), for
the appellees.

JUDGES: The cause was argued before BOYD, C. J.,
BRISCOE, THOMAS, URNER and STOCKBRIDGE,
JJ.

OPINIONBY: THOMAS

OPINION:

[*199] [**428] THOMAS, J., delivered the opinion
of the Court.

This appeal is by the plaintiffs from a ruling of the
Baltimore City Court in the trial of issues from the
Orphans' Court of Baltimore City involving the valid-
ity of the will of Elizabeth Everett, and the appellees have
filed a motion in this Court to dismiss the appeal on the
ground that it was not taken within the time prescribed by
the statute, and on the further ground that the bill of ex-
ceptions was not signed and filed within the time required
by law.

Section 6 of Article 5 of the Code provides:

"All appeals, or writs of error, allowed
from any judgment or determination of a
court of law, to the Court of Appeals of this
State, other than from decisions on questions
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arising under[***2] the insolvent law, shall
be taken within two months from the date
of such judgment or determination, and not
afterwards."

The record in this case shows that the verdict of the
jury on the issues involved in this appeal was rendered
on the 27th of October, 1917, and that the order for the
appeal was not filed until the 6th of February, 1918, more
than three months after the date of the verdict.

It appears, however, from the docket entries, that on
the day the verdict was rendered the plaintiffs filed a mo-
tion for a new trial, and that the motion was not finally
disposed of by the Court until the 1st day of February,
1918, and the appellants contend that where a motion for
a new trial is filed in due time there can be no appeal until
that motion is disposed of. That is the settled rule in ordi-
nary suits at law, where the Court enters ajudgment,from
whichalonethe [*200] appeal may be taken, and where
thejudgment cannot be entereduntil the motion for a new
trial is overruled. But in the trial of issues from Orphans'
Courts, courts of law do not enter a judgment, and the
appeal is allowed by the statute from the "determination"
by the court of law of questions[***3] of law arising
during the trial of the issues.Hoppe v. Byers, 60 Md. 381.
Such determinations or rulings of the court of law become
effective and final upon the rendition of the verdict, and
the time within which the appeal must be taken runs from
the date the verdict is rendered. A petition for a rehearing
after the entry of a decree does not operate to suspend the
decree so as to arrest the running of the time in which an
appeal must be taken.Jacobs v. Bealmear, 41 Md. 484.
Upon the same principle, a motion to strike out a judg-
ment does not suspend the judgment, nor can a motion for
a new trial, after a verdict upon issues from the Orphans'
Court, operate to suspend the rulings of the court of law,
or the verdict.

Whatever may be the rule in other jurisdictions the
precise question was decided by this Court in the case of
Bradley v. Bradley, 123 Md. 506, 91 A. 685.In that case
the verdict of the jury in favor of the defendant on the
issues sent from the Orphans' Court was rendered on the
23rd of August, 1913. A motion for a new trial was filed
by the plaintiffs on the 25th of August, 1913, and was
overruled by the[***4] Court on the 12th of November,
1913, and the order for the appeal was filed on December
2nd, 1913. In dismissing the appeal this Court, after re-
ferring to the section of the Code quoted above, said: "It
is well settled that the Circuit Court has no authority to
enter a judgment on a verdict rendered on issues sent from
the Orphans' Court; and the appeal in such cases is taken
from the determinations and rulings of the Court, in the
course of the trial of the issues. * * * In this case, the

verdict of the jury was in favor of the appellee on all the
issues and was rendered on August 23rd, 1913; there was
no appeal taken until the 2nd day of December, 1913; and
as this date was not within the time limited by the statute
[*201] for an appeal, but afterwards, the appeal from the
rulings or determinations of the Court during a trial below
is clearly too late."

It is suggested by the appellants that as counsel for the
appellees participated in the argument before the Court
below, on the 11th of March, 1918, in regard to what the
bill of exceptions should contain, and the Court, at the
instance of the appellees' counsel, directed certain evi-
dence to be inserted in the bill of exceptions,[***5] the
"appellees are too late with their objections." They cite in
this connection the case ofWilliams v. U. S. Fidelity Co.,
105 Md. 490, 66 A. 495,and if the suggestion had refer-
ence to the motion to dismiss the appeal on the ground
that the bill of exceptions was not signed and filed within
the time allowed by statute, there would be some force
in the contention. But this Court has held that the order
for an appeal must be filed, or "the entry of the appeal
must be made within the time limited by the statute," and
that the filing of a bill of exceptions is not equivalent to
the entry of an appeal.The State, etc., v. Mackall, 11 G.
& J. 456; Gaines v. Lamkin, 82 Md. 129, 33 A. 459.The
connection of the appellees' counsel with the preparation
of the bill of exceptions, relied on by the appellants, and
set out in the certificate of the Judge who presided at the
trial in the Court below, can not therefore operate to estop
the appellees from objecting in this Court that the appeal
was not taken in time.

As the appeal must be dismissed on the ground that it
was not entered within the time fixed by the statute, it is
[***6] not necessary to consider the other ground of the
appellees' motion.

While we can not dispose of the appeal on its merits,
we may add that we have examined the record and do not
find any error[**429] that would justify a reversal of the
ruling of the Court below. The only exception in the case
is to the rejection of the plaintiffs' second prayer, and the
granting of the defendants' tenth, eleventh and thirteenth
prayers. Plaintiffs' second prayer is like the third prayer
of the plaintiffs inLyon v. Townsend, 124 Md. 163, 91 A.
704,which this Court said, in that case, should have been
granted. But in that case the[*202] Court also rejected
the plaintiffs' first prayer, and the effect of the Court's
ruling on all the prayers, as noted by JUDGE BURKE in
the opinion, was to leave the jury without any satisfactory
rule by which "to measure the testatrix's testamentary ca-
pacity," or to guide them in determining from all the facts
and circumstances of the case whether she had sufficient
capacity to make a will. In the case at bar the Court below
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granted the plaintiffs' first prayer, which is like the plain-
tiffs' first prayer inLyon v. Townsend, supra,[***7] and
which gave the jury a rule by which to measure, and to
guide them in passing upon, the testamentary capacity of
the testatrix.

The only objection urged by the appellants to the de-
fendants' tenth, eleventh and thirteenth prayers is that in
describing the mental capacity necessary to make a will,
instead of following the exact language of the Code, "valid
deed or contract," the defendants used the words "valid
deed orordinary contract." The same words were em-
ployed in the defendants' third prayer inLyon v. Townsend,
supra,which the Court held should not have been granted.
But the prayer was condemned by this Court upon another
and entirely distinct ground, and there is nothing in the

opinion of the Court to suggest that the prayer was defec-
tive because of the language referred to.

We see no objection to the plaintiffs' second prayer,
but the record does not indicate that the instruction was
of such vital importance to the plaintiffs as to make the
refusal of the Court to grant it serious error, and while the
defendants' tenth, eleventh and thirteenth prayers would,
perhaps, have been more accurate if they had followed
the exact language of the Code,[***8] in view of the
instructions granted we see no such error in the rejection
of the second prayer, or in the granting of the defendants'
tenth, eleventh and thirteenth prayers, as would warrant a
reversal of the ruling appealed from.

Appeal dismissed, with costs.


