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125 Md. 208; 93 A. 420; 1915 Md. LEXIS 196

February 9, 1915, Decided

PRIOR HISTORY: [***1]
City Court. (SOPER, C. J.)

Appeal from the Baltimore

The facts are stated in the opinion of the Court.

DISPOSITION: Judgment affirmed, with costs, to the
appellee.

LexisNexis(R) Headnotes

HEADNOTES: Contracts: liquidated damages.

Where the parties, at or before the time of the execution
of a contract, agree upon and name a sum therein to be
considered as liquidated damages in lieu of anticipated
damages which are, in their nature, uncertain and inca-
pable of exact ascertainment, such sum will be regarded
asliquidated damagesjnless the sum so agreed upon
is so grossly excessive and out of all proportion to the
damages that might reasonably be anticipated.

pp. 214-215

In such cases, the intention of the parties is one of the es-
sential facts, and is to be sought from the contract itself,
and from a consideration of all the facts and circumstances
with which the parties were confronted at the time of the
execution of the contract.

p. 215

If it should appear that the damages actually sustained
were in fact less than the sum so stipulated, such sum
is not, for that reason, to be characterized as a penalty,
unless it be so exorbitant as to show that it was ruirza
fideeffort, made at or before the execution of the contract,
to estimate the damages reasonably to be anticipated.

p. 215

But if the amount stipulated is found to be inadequate, the

parties are still bound by the agreement, and no greater
sum can be recovered.

p. 215

A contract by a street railway company with a bridge com-
pany, for the rebuilding of a viaduct that carried the rail-
way tracks over a stream, provided, among other things,
for the payment of $25.00 a day for each and every day's
delay beyond the time stipulated for the completion of the
work; the contract specifically declared that such payment
"was to be as liquidated damages, and not as a penalty, as
time was of the essence," and it was impossible at the time
of entering upon the contract to estimate the substantial
damages that delay would cause the railway company.
Held, that, in considering the actual damages caused the
company, the inconvenience and expense of operating its
cars over the structure, and of protecting the passengers
and employees, while the work was in progress, and fur-
ther the loss of fares occasioned if timid people were
deterred from using the cars, could all be taken into ac-
count, and that the liquidated damages claimed were not
excessive.

p. 219

The ruling of atrial court in refusing to allow certain ques-
tions to be asked a witness, does not constitute reversible
error, when the testimony so sought to be adduced was
elsewhere admitted without objection.

p. 219
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JUDGES: The cause was argued before BOYD, C. J.,
THOMAS, PATTISON, URNER, STOCKBRIDGE and
CONSTABLE, JJ.

OPINIONBY: PATTISON

OPINION:

[*209] [**421] PATTISON, J., delivered the opinion
of the Court.

The appellant, the Baltimore Bridge Company, on the
12th day of April, 1911, entered into a written agree-
ment with the United Railways and Electric Company of
Baltimore, the appellee, to do certain work, and furnish
the material therefor, upon a viaduct of the appellee com-
pany known as the Huntington Avenue Viaduct, in the
City of Baltimore, for which it was "to be paid for the full
completion of the work: Steel work, $5,845.87; concrete
floors, $453.00; concrete foundations or footings, $9.00
per cubic yard."

[*210] By the terms of the contract the work was to
be completed***2] "within four months from the date
of the agreement, or sooner if possible,” and if not com-
pleted at such time the appellee company was authorized
to retain as liquidated damages the sum of twenty-five
dollars for each day the work remained unfinished after
the date designated for its completion.

The exact wording of the agreement in respect to this
provision is that "time shall be of the essence of this agree-
ment, and for each day the completion of the work is
delayed beyond the time hereinbefore limited as the time
for its completion, the contractor agrees that the company
may retain from the final payment to be made hereun-
der the sum ($ 25.00) indicated in Schedule E forming
part hereof. It being impossible at the time of entering
into this agreement to estimate the substantial damage
which will result to the company from such delay, the
said sum is agreed upon as the liquidated damages which
the company will suffer each day by reason thereof and
not as a penalty, any decision or ruling of the Courts to
the contrary notwithstanding."

The work under this agreement was not completed
until the ninth day of October, 1911, fifty-nine days after
the date designated for its completiftt*3]

The compensation that was to be paid under the con-
tract for the work done and material furnished, had it been
completed at the time named in the agreement, amounted
to $6,931.57. Of this amount the appellee company re-
tained, as liquidated damages, $1,475.00, or twenty-five
dollars for each of the fifty-nine days the work remained
unfinished after the date named in the contract for its com-
pletion, and paid the balance ($ 5,456.57) to the appellant

company.

It was to recover the amount so retained by the ap-
pellee that the suit in this case was instituted. At the
conclusion of the case the Court directed a verdict for the
defendant, and upon such verdict a judgment was entered
thereon for the defendant. It is from that judgment this
appeal is taken.

[*211] The work was satisfactorily done, and the in-
quiry here is, whether the amount stipulated in the agree-
ment to be paid by the appellant in the event of its failure
to complete the work within the designated period, is to
be regarded as liquidated damages or as a penalty.

It is contended by the appellant that the amount so
retained was designed to be, and in fact was, a penalty;
while the appellee contends that the sum naified]
was intended to be, and in fact was, liquidated or stipu-
lated damages that were agreed upon at the time of the
execution of the agreement to be retained by it should the
appellant company fail to complete the work within the
designated period.

It was said by JUDGE MCSHERRY iiwVillson v.
Mayor and City Council of Baltimore, 83 Md. 203, 34 A.
774,"Whether a sum named in a contract to be paid by a
party in default on its breach is to be considered liquidated
damages or merely a penalty is one of the most difficult
and perplexing inquiries encountered in the construction
of a written instrument. The solution of that question *

* * depends in a large measure at least upon the par-
ticular facts and circumstances of each separate case. *
** A stipulation to pay a specified sum upon the non-
performance of a contract is regarded as a penalty rather
than as liquidated damages if the intention of the party as
to its effect is at all doubtful or is of equivocal interpre-
tation * * * and where * * * the damages for a breach
thereof are easily and exactly ascertainable.

"It is equally well settled that a sum, if it be at all rea-
sonable and is stipulated to be paid as liquiddt&th]
damages for the breach of a contract, will be regarded as
such, and not as a penalty, where from the nature of the
covenant the damages arising from its breach are wholly
uncertain and cannot be ascertained upon anissue of fact.
Willson v. Mayor and City Council of Baltimore, supra.

Inthe case oGeiger v. The Western Md. R. R. Co., 41
Md. 4,our predecessors said: "Where the parties have de-
clared in clear and unambiguous terms that a certain sum
shall be paid by way of compensation, upon a breach of the
[*212] contract, *** the damages arising from the breach
of which are uncertain, and incapable of being ascertained
by any fixed pecuniary standard, and especially where the
contract provides that the sum so claimed shall be paid
asliquidated damageghe sum so fixed and agreed upon
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will be considered as compensation for damages result-

made between them, and that whether a particular stipu-

ing from the breach, and not as a penalty.” See cases there lation to pay a sum of money is to be treated as a penalty,

cited, alsoCrawford v. Heatwold (Va.), 34 L.R.A. (N.S.)
587; Stratton v. Fike, 166 Ala. 203, 51 So. 874; Railroad
Co. v. Gaba, 78 Kan. 432; Nilson v. Jonesboro, 57 Ark.
168, 20 S.W. 1093***6] Ward v. Hudson River Bldg.
Co., 125 N.Y. 230, 26 N.E. 256; Barber Asphalt Paving
Co. v. City of Wabash, 86 N.E. 1034; Wallace Iron Works
v. Monmouth Park Assn. (N. J.), 19 L.R.A. 456.

In the more recent case of thénited Surety Co. v.
Summers, 110 Md. 95, 72 A. 778, which the agree-
ment between Lawrence, a builder and contractor, and
Summers, for the furnishing and erection of the re-
enforced concrete work in and about a certain building
then in course of erectior;*422] provided that in case
the work was not completed within seventy working days
Lawrence should pay to Summers, the owner, fifty dol-
lars for each day in excess of seventy days occupied in
the work, the rule was again stated by JUDGE PEARCE,
speaking for the Court and quoting froivard v. Hudson
River Bldg. Co., suprap be, that "Where the parties have
stipulated for a payment in liquidation of damages, which
are in their nature uncertain and unascertainable with ex-
actness, and may be dependent upon extrinsic consider-
ations and circumstances, and the amount is not, on the
face of the contract, out of ajf**7] proportion to the
probable loss, it will be treated as liquidated damages."
And the stipulation in that case was held to be for liqui-
dated damages and not a penalty. See also caéstoh
Farm v. Henderson, 106 Md. 335, 67 A. 228; Graham v.
Cooper, 119 Md. 358, 86 A. 991.

In 2 Joyce, Damagegaragraph 1297, it is stated:
"That in order to determine whether a sum named shall
be considered liquidated damages or penalty, Courts must
look at [*213] the language of the contract, the intention
of the parties to be gathered from all of its provisions,
the subject of the contract and its surroundings, the ease
or difficulty of ascertaining the damages recoverable for
a breach, the sum designated by the parties, and from
all these factors determine what view shall be taken of
the question in good conscience and equifufner v.
Fremont, 170 F. 259:And where from the nature of the
contract the damage cannot be calculated with any degree
of certainty the stipulated sum will easily be held to be
liquidated damages where they are so denominated in the
instrument."Hennessy v. Metzger (Ind.), 38 N.E. 1058.
[***8]

The Supreme Court of the United States in the case of
Sun Printing and Pub. Assn. v. Moore, 183 U.S. 642,46 L.
Ed. 366, 22 S. Ct. 24@aid: "This Court has consistently
maintained the principle that the intention of the parties is
to be arrived at by a proper construction of the agreement

or as an agreed ascertainment of damages, is to be deter-
mined by the contract, fairly construed, it being the duty
of the Court always, where the damages are uncertain and
have been liquidated by an agreement, to enforce the con-
tract. Thus, CHIEF JUSTICE MARSHALL, ifayloe v.
Sandiford, 7 Wheat. 13, 5 L. Ed. 38fthough deciding

that the particular contract under consideration provided
for the payment of a penalty, clearly manifested that this
result was reached by an interpretation of the contract
itself.”

The Court in the case oDistrict of Columbiav.
Harlan & H. Co., 30 App. Cases, Dist. of Columbia,
278, said: "There is nothing to prevent the parties from
stipulating in advance that a certain sum shall be the dam-
ages which***9] one shall forfeit to the other for failure
to perform the conditions of a valid contract. Especially is
this true where the damages to be sustained are uncertain
in amount and cannot easily be ascertained. In the case
at bar the actual amount of damad¥214] that might
accrue because of the failure of the plaintiff to complete
the fire boat within the time stipulated would be difficult
to anticipate. The loss that might be sustained by the ab-
sence of an important part of the equipment of the fire
department, such as this boat, might be inestimable. The
fact that a fire did not occur during the period of delay
is immaterial. We are here concerned with the conditions
that confronted the parties when the contract was made
and the clause for damages in case of delay was inserted. It
was the possible damage that might accrue from delay that
governed the parties in fixing in advance the amount that
should be regarded as settled and liquidated damages."

In the case oBlackwood v. Liebke, 87 Ark. 545, 113
S.W. 210where the party was not actually damaged, as
disclosed at the termination of the contract, owing to the
fact that the price of an article there involvg#10] in-
creased in market value after the breach of the contract,
resulting beneficially to the defendant, the Court there
said: "The question is not as to the status of the parties
at the time when the contract terminated, but as to the
status of the parties at the time they made the contract. It
may be as the contract works out that it would be easy
to ascertain the damage for the breach of it or to prove
that there were none. But if the status of the parties at the
time of the contract was such that it would be difficult or
impossible to have anticipated the damage for a breach
of it, and there was a positive element of damage, then
under the authorities there is no reason why that may not
be anticipated and contracted for in advance.”

From the authorities given above it may be stated as a
settled rule of law, that where the parties, at or before the
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time of the execution of the contract, agree upon and name City of Baltimore and its suburbs, the tracks of which
a sum therein to be paid as liquidated damages, in lieu passed over a bridge or viaduct spanning a depression
of anticipated damages which are in their nature uncer- and known as the Huntington Avenue Viaduct. Pursuant
tain and incapable of exact ascertainment, that the amount to a general plan or system inaugurated by the City of
so named in the agreement will be regarded as liquidated Baltimore to improve and to connect certain parks of the
damages and not as a penalty, unless the amount so agreedcity, it was decided by the Park Commissioners to build
[***11] upon and[*215] inserted in the agreement be  a road connecting Druid Hill Park with Wyman's Park,
grossly excessive and out of all proportion to the damages which road was to pass under the aforesaid viaduct. To
that might reasonably have been expected to result from do so it was found necessary to remove certain of the
such breach of the contract. And whether it is excessive or supports of the viaduct and to build an arch therein suffi-
whether the damages are incapable of exact ascertainment ciently wide to enable the city to build its road thereunder.

should be determined from the subject-matter of the con-
tract considered in the light of all the surrounding facts
and circumstances connected therewith and known to the
parties at the time of its execution. That these questions
should be considered and determined from the contract
itself, its subject-matter and the surrounding facts and
circumstances connected therewith with which the par-
ties are confronted at the time of its execution, is made
necessary in order to ascertain the intention of the parties,
which is one of the essential factors in deciding whether
the stipulation is for liquidated damages or is a penalty.
It may afterwards be disclosed that the damages actu-
ally sustained are more or less than those anticipated at
the time of the execution of the contract. If more, this
fact would not characterize or stamp the stipulation as a
penalty unless it was so exorbitant as to clearly show that
such[***12] amount was not arrived at intzona fide
effort, made at or[**423] before the execution of the
contract, to estimate the damages that might have been
reasonably expected to result from a breach of it, and that
it was named as a penalty for such breach. And on the
other hand, if the amount stipulated was found to be inad-
equate, a greater amount could not be recovered for such

breach, because of the agreement between the parties that

the amount so named should be in lieu of the damages
resulting therefrom.

It was agreed between the railway company and the city
that the company should contract for and supervise the
necessary alterations to be made in the viaduct and that
the city would pay the cost thereof. Pursuant to this agree-
ment, the railway company contracted with the appellant,
the bridge company, to make such alterations. The fact
that the cost of this work was to be borne by the city
and that it was interested in ifs**14] prompt comple-

tion was brought home to the knowledge of the appellant
company.

In the contract we find certain provisions in which
the interest of the city in the proper performance of this
work is recognized. In it we find the provision that the
bridge company is to indemnify the railway company and
the Mayor and City Council of Baltimorér any and all
claims or demands due to any actual or alleged infringe-
ment of patent or patent rights in the making, vending
or using of any article or device used for and in connec-
tion with the work. And in another section of the con-
tract is found the provision whereby the bridge company
agreed to procure a policy df217] insurance insuring
the railway company and thdayor and City Council of
Baltimoreagainst all claims and suits for damages of any
kind resulting either from the character of the work or the
performance thereof, and agreeing to defend all actions
that might be brought against said corporations. And in

The agreement in this case expressly asserts that time the contract is found the further provision that the appel-

is the essence of the contract, and it specifically stated
that the amount to be retained upon the failure of the

appellant to complete the work within the designated pe-

riod is for liquidated damages "and not as a penalty." In

it, too, it is said that the anticipated damages resulting

therefrom were not susceptible of exact ascertainment.
Whether the damages resulting therefrom were ascertain-
able, and whether thg*216] amount agreed upon as

liquidated damages is excessive, are questions that must

be determined in deciding the character of the stipulation
in the contract before us, by applying the rule as above
stated. [***13]

The appellee, the United Railways and Electric
Company of Baltimore, at the time of the execution of
the contract was operating a city passenger railway in the

lant company should furnish to the company and to the
Mayor and City Council of Baltimore a good and suffi-
cient bond * * * with the Fidelity and Deposit Company
[***15] of Baltimore as surety, so conditioned as to guar-
antee the performance on the part of the contractor of this
agreement in all its particulars.

Although the city was so recognized by the contract as
being interested in the work to be done by the appellant,
and in its early completion, so that it could complete its
road under the aforesaid viaduct, the provision for liqui-
dated damages is silent as to the city; the language therein
used is that "It being impossible to estimate the substan-
tial damage which will result to theompanyfrom such
delay, the said sum is agreed upon as liquidated damages
which thecompanywill suffer." And it is argued by the
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appellant, and we think with much force, that under the
contract the parties thereto in arriving at the amount to be
paid as liquidated damages, should have considered only
the anticipated damages to the railway company resulting
from such breach of the contract.

Without deciding this question, for we think it un-
necessary to do so, we will confine our inquiries to such
damages.

The record discloses that at the time of the execu-
tion of the contract before us, there existed a written
agreement, dated the 27th day of March, 19[t*16]
between the railway company and the city in relation to
the subject-matter of the agreement between the railway
company and the appellant company, indemnifying the
railway company for the undertakings and obligations as-
sumed by it in its contract with the appellant company,
but this contract, although offered in evidence, was ex-
cluded upon the objection of the appellant, afi@18]
its contents do not appear in the record and are unknown
to us.

It is said, however, by Walter Bush, secretary of the
appellant company, who largely "handled” the negotia-
tions for has company which resulted in the execution
of the contract, that he was told by the representative of
the railway company, after his company had accepted the
bid to do the work within a period of three months, and
upon his hesitancy or refusal to sign a contract contain-
ing the aforesaid damage clause, that his refusal to do
so "placed the railways in a very embarrassing position,
because they in turn had made an agreement with the City
Park [**424] Board which was based on the plaintiff's
guotation and that it was rather late in the day for the
plaintiff to withdraw." What covenants, if any, were made
by the railway[***17] company to the city in the afore-
said contract by which they were to become liable to the
city for the loss or damage it might sustain because of the
failure to complete the work within the time named, are
not disclosed by the record. If the said contract contained
such covenants, then any anticipated damages resulting
to the company by reason of a breach thereof, occasioned
by the aforesaid breach of the contract with the appellant
company, could have been properly considered with the
other anticipated damages in determining the amount of
the liquidated damages to be inserted in the agreement.

Our attention is called to a provision in the contract
which provides that the work should "be handled at such
times and in such manner as not to interfere in any way
with the continuous operation of the company's equip-
ment over the viaduct pending the reconstruction pro-
vided for by this contract." As disclosed by the record,
it is conceded on the part of the appellee company that
this provision of the contract was complied with, or more

correctly speaking, that "they had not suffered any de-
lay whatever from the work." This expression cannot be
construed to mean that they never suffeamy [***18]
damage by reason of the failure of the appell§19]
company to complete the work within the time desig-
nated. But if it could be so considered, it could not have
the effect of converting a stipulation which, under the rule
stated. would be for liquidated damages into a penalty.

There is no evidence appearing in the record that the
stipulated amount was under the rule excessive, or that the
anticipated damages reasonably expected to result from a
breach of the contract were easily ascertainable.

Many cars of the appellee company were run over this
viaduct each day during the continuance of this work in
carrying passengers to and from the city, and although
it may have been that during the progress of this work
the cars were at no time prevented from, or materially
delayed in crossing the viaduct, it no doubt resulted in
much inconvenience to the railway company and entailed
upon it additional care, caution and labor, in protecting
those who traveled upon its road, its employees and oth-
ers, against the danger incident to such work, all of which
was accompanied with additional expense. In addition to
this, the railway company was no doubt subjected to other
damages, including**19] those resulting from the fail-
ure of timid or nervous persons to travel over the viaduct
when the alterations were being made, thereby lessening
the extent of travel over its road.

These damages, in our opinion, were of such a nature
or character as not to be ascertainable by the parties at the
time of making the contract, and therefore, under author-
ities cited, they were permitted to agree upon a stipulated
amount to be paid in lieu of such damages, and having
so agreed upon an amount, which was not shown to have
been excessive, it was for liqguidated damages, and was
not a penalty.

Itis conceded that the work was delayed for fifty-nine
days, and therefore, if the appellant is chargeable therefor
at the rate of twenty-five dollars a day, the same would
amount to fourteen hundred and seventy-five dollars, or
the amount retained by the appellee. Itis contended, how-
ever, [*220] by the appellant that it was delayed in the
performance of this work by reason of the non-fulfillment
of an alleged promise made by some one or more of the
defendant's representatives, before the making of the con-
tract in this case, that it would furnish to it certain strain
sheets that had been made ptit20] by an engineer of
either the appellee company or of the City of Baltimore
that would be useful to the appellant in the work that
it was to do and would aid it in expediting such work,
which provision, however, is not contained in the con-
tract. A number of the exceptions as to the admissibility
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of testimony is to the rulings of the Court in not permit-
ting questions to be asked and in striking out answers
when given in relation thereto. Upon an examination of
the record we find that although the witness was not at
times permitted to go into this question and give his ver-
sion of such alleged promise, he was afterwards not only
permitted, but urged by the Court to state all that he knew
about it, which he did, until he finally said that he had
nothing to add to what he had already said. Therefore
if this testimony was at all admissible, the rulings com-
plained of could in no sense have been prejudicial to the
appellant.

In the action of the Court in refusing to grant the
fifth, sixth, seventh and eighth prayers of the appellant

predicated upon such theory of the case, we find, no error.

There are other exceptions to the admissibility of ev-
idence as well as to the ruling of the Court[ifi*21]
refusing the other prayers of the plaintiff and granting the
defendant's prayer directing a verdict for the defendant,
but in view of our decision upon the main question we
think it unnecessary to refer specifically to each and all of
these exceptions. These prayers of the plaintiff we think
were properly refused, while the prayer of the defendant
was properly granted, and we find no errors in the rulings
of the Court upon the testimony, at least no reversible
errors. We will therefore affirm the judgment.

Judgment affirmed, with costs, to the appellee.



