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APPELLEES.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant car dealer chal-
lenged the judgment of the Circuit Court for Montgomery
County (Maryland), which pursuant to a jury verdict
awarded appellee car salespeople compensatory and puni-
tive damages on the salespeople's action for breach of
contract and fraud.

OVERVIEW: The salespeople were hired by the car
dealer under a commission contract. The car dealer made
an undisclosed adjustment to the commissions. The sales-
people brought an action for fraud and breach of contract.
The jury found that the car dealer had not acted with mal-
ice, but it awarded punitive damages to the salespeople.
An additional question was submitted to the jury to clar-
ify the verdict over the car dealer's objection. The jury
returned a verdict favorable to the salespeople. The car
dealer's motion for a new trial was denied. The car dealer
appealed. The court reversed. It was error to submit an
additional question to the jury after the jury had been
polled, the verdict entered, and counsel and parties had
been excused. Because the jury instructions clearly stated
that the jury was required to find malice in order to award
punitive damages, the verdict that awarded punitive dam-
ages without a malice finding was conflicting. The failure
to add a fraud in the inducement to the contract question
created ambiguity. The conflicting and ambiguous verdict
required the trial court to grant the car dealer's request for
a new trial. The court remanded for a new trial.

OUTCOME: The court reversed and remanded the judg-

ments entered by the circuit court for the salespeople and
remanded the case for a new trial.
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OPINIONBY:

BELL

OPINION:

[*572] [**722] Following a trial in the Circuit Court
for Montgomery County, a jury returned special verdicts
in favor of Allison Nails ("Nails") and Robert Bolton
("Bolton"), appellees, and against S & R, Inc. t/a VOB
Auto Sales, appellant, as to appellees'[**723] claims for
breach of contract and fraud. n1 The jury awarded each
appellee compensatory and punitive damages. Appellant's
motion for judgment notwithstanding the verdict and/or
new trial, directed at the fraud and punitive damage ver-
dicts, was denied in all respects except as to the puni-
tive damage award to Bolton, which was granted. The
court entered judgment in accordance with that ruling.
Appellant's appeal from that judgment presents three is-
sues:

1. Did the trial court err in submitting the
fraud claims[***2] to the jury when plain-
tiffs' own testimony conclusively established
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the absence of any reliance, and when the
evidence was insufficient to support other es-
sential elements of the fraud claims?

2. Did the trial court err in submitting the
issue of punitive damages to the jury when
there was no evidence of any conduct over
and above the alleged fraud itself to support
a finding of malice?

3. Did the trial court err in submitting a fur-

ther special interrogatory to the jury after the
jury returned its verdict, and in denying de-
fendant's motion for new trial when the an-
swer to the further special question created
an irreconcilable verdict?

Being aggrieved by the grant of appellant's motion for
judgment notwithstanding the verdict as to his punitive
damage award, Bolton has cross--appealed, presenting a
single issue:
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[*573] Did the trial court erroneously in-
vade the province of the jury in granting
a judgment notwithstanding the verdict as
to the punitive damages awarded to cross--
appellant, Bolton, when there was sufficient
evidence from which the jury could find that
the fraud perpetrated upon him at the time
of his hire induced him to enter into his em-
ployment contract?

[***3]
We answer appellant's third question in the affirmative
and, hence, we will reverse. For the guidance of the trial
court on remand, we will briefly address the other issues
raised by appellant. We need not, and, therefore, do not,
address Bolton's cross--appeal.

n1 The gravamen of their claim was that, when
they contracted with appellant, they were neither
fully informed ---- indeed, they maintain that they
were intentionally misinformed ---- as to the compu-
tation of their compensation, nor adequately com-
pensated pursuant to that contract.

THE FINALITY OF THE JURY VERDICT

After instructing the jury, the court provided it with a
special verdict form for each plaintiff, Nails and Bolton,
to assist it in recording the verdicts. Included on that
form were questions pertaining to the fraud count and

the breach of contract count as well as compensatory and
punitive damages. As relates to punitive damages, each
contained the following:

PUNITIVE DAMAGES

10. Did the fraud arise out of a contractual
relationship?

YES __ [***4]

NO __

11. If YES, do you find that defendant acted
with actual malice?

YES __

NO __

12. Do you find that defendant acted with
implied malice?

YES __

NO __

13. State the amount of punitive damages, if
any, you determine appropriate.

$___
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[*574] Before the jury began its deliberations, appellee
asked the court to include in the verdict form the question,
whether the fraud induced the contract; a question asking
whether the fraud arose out of the contract was already
included. n2 The court[**724] denied the request, rul-

ing "It doesn't, to me, make a bit of difference. If they
come up with an award of punitive damages and answer
no implied malice and no actual malice, you're not going
to get punitive damages, even if they award them." n3
Utilizing the verdict forms, the
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[*575] jury returned, as we have seen, verdicts in favor
of both appellees. It found that appellant both defrauded
appellees and breached its contract with them, for which
it assessed compensatory damages. With regard to puni-
tive damages, the jury determined that the fraud arose out
of the contractual relationship and that appellant acted
with implied, rather than actual, malice. Nevertheless, it
assessed punitive[***5] damages against appellant, and
in favor of both appellees. The court having read into the
record, the jury's responses to the questions in the special
verdict forms, the following then occurred:

[THE COURT:] Ladies and gentlemen, your
verdict as it will be recorded, is that the ver-
dict of all 12 of you ladies and gentlemen?

THE JURY: (A chorus of ayes)

THE COURT: Madame Clerk, will you
please file the verdict sheets.

Counsel and the parties, I will excuse you.

MR. STEINBERG [Plaintiffs' counsel]:
May we approach the bench?

THE COURT: Yes.

n2 The significance of these questions is readily
apparent when one reviews the pay plan in effect
when appellees were hired. The pay plan, which
was called "Much More", utilized a "team con-
cept". Pursuant to it, an assistant service manager
(ASM) received, as compensation, a percentage of
the sales ---- both parts and labor ---- he or she gen-
erated. As explained by appellant, the percentage
was calculated after subtracting 15 percent of the
total sales. The ASM then received five percent of
that adjusted figure.

The appellees presented testimony tending to
prove that they were not told about the 15 percent
adjustment; rather, they were told merely that they
were to be paid five percent of parts and labor.
They both testified that they learned of the 15 per-
cent adjustment at a meeting in January, 1987 when
the then general manager, responding to a question,
explained how the commissions were calculated.

Appellee Nails was initially hired in 1983 and
left in April, 1984. She was subsequently rehired
in 1984. She testified that, when she was rehired,
she was told, as she had been when she was first
hired, that she would be compensated at the rate of

five percent of parts and labor. She acknowledged
that she was given an estimate of what she could
expect to make under the plan and that she made
at least that much. She denied being told of the 15
percent adjustment, however.

Appellee Bolton was hired on August 21, 1984
as an ASM floater, at a flat salary. He stated that,
at that time, he was told that his compensation plan
would be changed to a commission system some-
time in the future. That occurred in February, 1985,
when he was assigned a service team. At that time,
in addition to being told what he could expect to
make under the commission plan, he testified that
he was told that his commission was calculated on
the basis of five percent of parts and labor; he was
not advised of the 15 percent adjustment.

Appellees presented testimony corroborating
their testimony that they were not told of the 15
percent adjustment. They also presented evidence
which, if believed, would support a finding that the
omission was intentional.

[***6]

n3 The court's reasoning is reflected in the fol-
lowing colloquy:

MR. HESSLER [Appellees' counsel]:
Well, the question would be: do you
find that the plaintiffs were fraudu-
lently induced to enter into the con-
tract?

THE COURT: Did the fraud arise out
of a contractual relationship? Yes or
no.

MR. HESSLER: How about: do you
find that the fraud induced the plain-
tiffs to enter into the contract?

THE COURT: It has to. You started
back here. "Do you find fraud?"

MR. HESSLER: And do you find that
it induced them to enter into the con-
tract.

THE COURT: If they find fraud, it has
to be an inducement to enter into the
contract. So when you get to the "did
it arise out of the contract," you have
to find actual malice.
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If they find fraud and it is outside of
the contract, that's your case. Why
confuse them with this inducement to
enter into the contract? They have al-

ready found that by answering yes to
the other ----
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[*576] At the bench conference, n4 appellees brought to
the court's attention what they considered to be an incon-
sistency in the verdict: despite finding that the fraud arose
[***7] out of the contract and that appellant did not act
with actual malice, the jury awarded punitive damages.
They proposed to correct the inconsistency by submit-
ting "an additional, supplement verdict sheet", asking the
single question: "Do you find that the fraud induced the
Plaintiff to enter into the contract?" After extended dis-
cussion, and over appellant's objection, the proposed ad-
ditional issue was submitted to[**725] the jury, which,
after further deliberations, found that fraud induced each
contract.

n4 While counsel were at the bench, the record
does not reflect where the jury was. We may as-
sume, however, that it had not dispersed, since, at
the conclusion of the bench conference, the court
was able to submit the additional question and send
the jury back to the jury room for further delibera-
tions.

Appellant filed a motion for judgment notwithstand-

ing the verdict and for a new trial. Among the bases for the
new trial request was the alleged impropriety of submit-
ting an additional issue to the jury after the jury's[***8]
verdicts had been announced, the jury had been polled,
the clerk had been ordered to file the verdict sheets, and
counsel and the parties had been excused. In addition, ap-
pellant alleged that the submission of the additional issue
to the jury exacerbated the situation; the jury's response
made the existing ambiguity or inconsistency even more
irreconcilable, requiring a new trial.

Maryland Rule 2--522 provides in pertinent part:

* * *

(b) Verdict. ---- Verdict of a jury shall be unan-
imous unless the parties stipulate at any time
that a verdict or a finding of a stated major-
ity of the jurors shall be taken as the verdict
or finding of the jury. The verdict shall be
returned in open court. Upon the request of
a party or upon the court's own initiative, the
jury shall be polled before it is discharged. If
the poll discloses that the
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[*577] required number of jurors have not
concurred in the verdict, the court may direct
the jury to retire for further deliberation or
may discharge the jury.

(c) Special Verdict. ---- The court may re-
quire a jury to return a special verdict in
the form of written findings upon specific
issues. For that purpose, the court may use
any method[***9] of submitting the issues
and requiring written findings as it deems ap-
propriate, including the submission of writ-
ten questions susceptible of brief answers or
of written forms of the several special find-
ings that might properly be made under the
pleadings and evidence. The court shall in-
struct the jury as may be necessary to enable
it to make its findings upon each issue. If
the court fails to submit any issue raised by
the pleadings or by the evidence, all parties
waive their right to a trial by jury of the issues
omitted unless before the jury retires a party
demands its submission to the jury. As to an
issue omitted without such demand, the court
may make a finding or, if it fails to do so, the
finding shall be deemed to have been made
in accordance with the judgment entered.

No party may assign as error the submis-
sion of issues to the jury, the instructions of

the court, or the refusal of the court to sub-
mit a requested issue unless the party objects
on the record before the jury retires to con-
sider its verdict, stating distinctly the matter
in which the party objects and the grounds
of the objection. Upon request of any party,
the court shall receive objections out of the
[***10] hearing of the jury. n5

n5 Responding to appellant's argument that the
verdict was complete, and, therefore, that there was
nothing further for the jury to do when the bench
conference was requested and the additional issue
was submitted to the jury, appellees cite Rule 2--
601. They maintain that it supports their position
that the jury verdict had not been recorded and,
consequently, was not complete. They also cite
Rohrbeck v. Rohrbeck, 318 Md. 28, 566 A.2d 767
(1989).That Rule, captioned "Entry of Judgment",
does not, however, address the issue with which we
are here concerned. It relates only to the finality,
and, hence, appealability, of a judgment, not to the
manner of accepting a jury's verdict. A jury's ver-
dict and a judgment are not synonymous, as Rule 2--
601(a) makes clear: the clerk enters the judgment
based upon a general verdict of a jury, "unless the
court orders otherwise".
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[*578] This Rule is relevant to, and instructive on, the
issue with which we are presented.[***11] It is not,
however, by any means, dispositive. As pertinent to our
inquiry, the Rule permits the court to require the jury to
return a special verdict, in a form to be determined, and
on instructions given by the court. The Rule also requires
the verdict to be unanimous, unless otherwise stipulated
by the parties, and returned in open court. Should the
court or a party desire, the jury must be polled. If the
poll discloses any irregularity in the requisite number of
jurors concurring, "the court may direct the jury to retire
for further deliberation or may discharge the jury."

[**726] The issue facing us is, at what point is the
jury's function concluded? Is it after it has announced
a verdict and been polled, though not discharged? Is it
after it has announced the verdict and been polled and
discharged? As we have seen, the applicable Maryland
Rule does not provide the answer to that question, nor,

for that matter, does the case law. Several of the cases
do, however, provide us with clues as to how the matter
should be resolved.

In Ager v. Baltimore Transit Company, 213 Md. 414,
132 A.2d 469 (1957),after deliberating for some time, the
jury informed[***12] the trial court that it was unable to
reach a verdict, to which the court responded, "Well, then,
it is incumbent upon me, and I do discharge you from fur-
ther consideration of the case."Id., 213 Md. at 418, 132
A.2d 469.Before the jurors left the jury box, however,
the court was told by the clerk that the jury had changed
its mind. Consequently, it directed the jury to return to
the jury room and deliberate further. A verdict in favor
of the defendants was subsequently returned. Rejecting
the appellant's contention that, "as soon as the trial court
made the above statement, the jury was renderedfunctus
officioand was
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[*579] without further power or capacity to consider the
case", the Court of Appeals stated:

This Court at an early date, 1827, held that
a verdict may be varied from by the jury,
at any time before the verdict is recorded.
Edelan v. Thompson, 2 Harris & G[ill], 31,
34. Cf. [(1827)] Bronstein v. Amer. Ice Co.,
119 Md. 132, 138, 86 A. 131[(1912)]. But,
ordinarily a jury should not be permitted to
amend its verdict after it has been recorded
and the jury dismissed.[***13] Harris v.
Hipsley, 122 Md. 418, 89 A. 852[(1914)];
Gaither v. Wilmer, 71 Md. 361, 18 A. 590
[(1889)];Williams v. New York, etc., 153 Md.
102, 107, 137 A. 506[(1927)]. Of course,
in this case there was no verdict at the time
the jury was directed to resume deliberation,
and the proposed discharge of the jury was
never recorded. It was held in the case of
Koontz v. Hammond, 62 Pa. 177[(1869)]
that, although the jury had been ordered dis-
charged, they could still render a verdict if

they had not separated or left the court room
and their discharge had not been recorded.
We think this was a proper ruling. It would
seem a vain and futile holding to require the
parties to undergo another lengthy trial, with
its consequent expense and consumption of
time, under the circumstances stated above.
Cf. 66 A.L.R 542.We find no error in the trial
Court's decision to have the jury consider the
case further.

213 Md. at 419, 132 A.2d 469.

A similar result was reached inTraylor v. Grafton,
273 Md. 649, 332 A.2d 651 (1975).[***14] In that case,
after the jury had announced its verdict and, while being
polled, it was discovered by the court that the jury's ver-
dict was incomplete, the jury having failed to announce
a verdict on one of the submitted counts. The court also
discovered during this process, that the jury was confused
concerning a third party claim. It therefore submitted to
the jury for further deliberation three additional questions
which it had prepared
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[*580] to help the jury render a complete verdict. n6
The jury answered them in accordance with the court's
instructions.Id., 273 Md. at 656--58, 332 A.2d 651.

n6 The court had prepared the questions prior
to the jury's attempt to render a verdict, presumably
because, based on questions asked during deliber-
ations, the court sensed the jury's growing confu-
sion. The questions were not submitted to the jury
before the aborted verdict rendition, the jury hav-
ing advised the court that it had reached a decision
prior to their being typed.

On appeal,[***15] the appellant argued,inter alia,
"that it was error to submit issues to the jury after its
verdict was announced and after a request that the jury
be polled."273 Md. at 659, 332 A.2d 651.The Court of
Appeals affirmed. CitingAger for the proposition that
"[a] jury may correct or change its verdict at any time
before the verdict is recorded," the Court pointed out that
the verdict, as orally announced by the jury, was incom-
plete since it made no finding on one count. Furthermore,
it noted that the verdict was never[**727] recorded.273
Md. at 680, 332 A.2d 651.The Court citedRosenberg

v. Manager, U.C. & J.F. Board, 260 Md. 164, 271 A.2d
692 (1970)in which it had earlier commented upon three
ways of submitting special issues to a jury, one of which
was to submit "a separate issue for determination after
the verdict in the original case, but before the jury is dis-
charged . . . ."273 Md. at 681, 332 A.2d 651,quoting260
Md. at 170, 271 A.2d 692.It concluded:

Judge Proctor, obviously sensing the con-
fusion of the jury and the[***16] incom-
pleteness of the verdict announced by the
foreman, was of the opinion that the factual
answers to the succinct issues he prepared
would help free the jury from the morass
in which it was mired and the issues can be
categorized as "separate issue[s] for determi-
nation after the verdict in the original case."

Id.

In neitherAger nor Traylor had a final or complete
verdict been rendered before the submission of the ad-
ditional issue: inAger, the jury had not arrived at any
verdict,
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[*581] while in Traylor, it was simply incomplete. The
rule enunciated and the result reached in both cases, there-
fore, were fully appropriate. They do not, however, di-
rectly address the issue in this case: at what point is the
jury's verdict final? The recent case ofHoffert v. State,
319 Md. 377, 572 A.2d 536 (1990), albeita criminal case,
is quite informative.

In Hoffert, four charges, including use of a handgun
in the commission of a crime of violence, were sent to the
jury for decision and, to assist in its deliberations, a verdict
sheet listing those charges was given it. The court, dur-
ing its instructions, admonished the jury[***17] that it
should not return an inconsistent verdict,i.e., that, should
the jury find the defendant not guilty as to the first three
charges, n7 it should likewise return a verdict of not guilty
on the handgun charge. Upon inquisition by the clerk,
the jury announced verdicts of not guilty as to each of the
three substantive charges. No inquiry was made as to the
fourth charge. When, at the request of the prosecutor, the
jury was then polled and the verdicts were determined to
be unanimous. The clerk hearkened the jury as to the first
count, after which the judge addressed the jury as follows:

Members of the jury, having received your
verdicts here today your service in this case
is now complete. I must tell you, however,
that ----

At that point, the court was informed by a juror that a ver-
dict had not been taken on the fourth charge, the handgun
count. That verdict was taken; it was "guilty". Following
consultation between the court and counsel, the verdict
was accepted. Subsequently, the jury was polled as to
that verdict and, all of the verdicts were hearkened and,
then, the jury was dismissed.319 Md. at 380--82, 572
A.2d 536.

n7 Those charges were attempted murder in the
first degree, attempted murder in the second degree,
and robbery with a deadly weapon, all of which are
crimes of violence.See Maryland Code Ann. Art.
27, § 441(e).

[***18]
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[*582] Addressing the propriety of the lower court's ac-
ceptance of the guilty verdict, the Court of Appeals recog-
nized that, notwithstanding proper instructions, as were
given in that case, inconsistent jury verdicts are permis-
sible. 319 Md. at 383--85, 572 A.2d 536.It concluded,
however, that, when the jury announced the not guilty
verdicts and were polled, the trial was over, just as the
trial judge initially thought. It explained:

When the jury was polled on the verdicts of
not guilty on the first three charges,seeMd.
Rule 4--327(e), and the poll disclosed that the
verdicts were unanimous, the verdicts were
final. Smith v. State, 299 Md. 158, 164--170,
472 A.2d 988 (1984); Pugh v. State, 271 Md.
701, 705, 319 A.2d 542 (1974).The verdicts
were legally proper. They were not contrary
to the law and, without more, were in full
accord with the judge's instructions which
properly reflected the law. Nor were they
"ambiguous, inconsistent, unresponsive, or
otherwise defective."See Smith [299 Md.]
at 170, 472 A.2d 988.The verdicts stood
complete[***19] without a verdict on the
handgun charge. The guilt stage of the trial

was over at that[**728] point. The jury
had no further function to perform. It had
exhausted its power and authority and could
not be called upon to exercise additional du-
ties in the case. In short, the case was no
longer within the province of the jury. In the
circumstances, the State was not entitled to a
verdict on the handgun charge. It follows the
judge erred in permitting the jury to return a
verdict on the fourth count. It was not a mat-
ter of the exercise of judicial discretion. The
judge had no discretion to exercise because
the verdict on the fourth charge was null and
void and of no effect whatsoever. It certainly
could not serve as a basis for the imposition
of punishment and the entry of a judgment.
(Footnote omitted)

319 Md. at 386--87, 572 A.2d 536.In a footnote, the Court
recognized that:

When the verdicts of the jury are not com-
plete, the jury is still under the aegis of the
court, the jury may resume
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[*583] its deliberations to resolve the ver-
dicts required to be rendered. For example,
if the charges are arson and burglary and the
jury returns a verdict[***20] only on the ar-
son offense, it may be called upon to return
a verdict on the burglary offense. Such cir-
cumstances are readily distinguishable from
the circumstances here.

319 Md. at 387 n. 3, 572 A.2d 536.The Court reversed
the judgment on the handgun charge.

In the casesub judice, as inHoffert, the jury was cor-
rectly instructed concerning the law to be applied to the
facts found. Appellant complains, to be sure, about the
propriety of the fraud and punitive damage verdicts and
awards, but it does so only on the basis that those issues
ought never to have been submitted to the jury. It does
not contend, on this appeal, that the instructions given on
those issues were erroneous. The cases are also similar
in that the jury rendered its verdict and was polled prior
to any problem being brought to the court's attention.

Rule 4--327, the applicable rule inHoffert (and to
criminal trials), in pertinent part, provides:

(a) Return. ---- The verdict of a jury shall
be unanimous and shall be returned in open
court.

* * *

(e) Poll of Jury. ---- On request of a party or
on the court's own initiative, the jury shall be
polled after[***21] it has returned a verdict
and before it is discharged. If the jurors do
not unanimously concur in the verdict, the
court may direct the jury to retire for fur-
ther deliberation, or may discharge the jury
if satisfied that a unanimous verdict cannot
be reached.

As is readily apparent, the operative provisions of this
Rule and those of Rule 2--522(b),supra, are almost iden-
tical. This is important because it signals that the test of
finality of verdicts in criminal and civil cases is the same.

As we have seen, unlike this case, the verdict was
hearkened inHoffert. It is settled that "polling is a fully
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[*584] commensurable substitute for hearkening," n8
Ross v. State, 24 Md.App. 246, 254, 330 A.2d 507 (1975),
rev'd on other grounds, 276 Md. 664, 350 A.2d 680 (1976),
and that the finality of a verdict is "conclusively certified
by the poll of the jury,"24 Md.App. at 255, 330 A.2d 680,
principles fully recognized inHoffert, 319 Md. at 386,
572 A.2d 536.Indeed, the case theHoffertCourt cited for
that proposition, [***22] Smith v. State, 299 Md. 158,
472 A.2d 988 (1984),on the pages specifically identified,
extensively treats the subject.See 299 Md. at 164--170,
472 A.2d 988. See also Pugh v. State, 271 Md. 701, 705,
319 A.2d 542 (1974).

n8 "The formalizing ceremony of 'hearkening'
is an alert to the jury to secure certainty and ac-
curacy enabling them to correct any manifest mis-
take."Ross, 24 Md.App. at 254, 330 A.2d 507,citing
Glickman v. State, 190 Md. 516, 525, 60 A.2d 216
(1948).

That, inHoffert, it was the jury that was excused by
the court, while, in the instant case, the court simply indi-

cated an intention to excuse the parties and the lawyers is
not, we believe, significant; we perceive no practical dif-
ference between the two situations ---- excusing the parties
and counsel, signals the end of the jury function just as
surely as does excusing the jury.[***23] [**729] We
turn now to a consideration of the effect of an inconsis-
tency existing on the face of the verdict form prior to the
jury being polled. In this case, while present and, presum-
ably, apparent on the face of the form, the inconsistency
was brought to the court's attention only after the jury
had been polled. On the other hand, the inconsistency in
Hoffert was not apparent, and did not become apparent,
until after the poll and the verdict as to one of the charges
had been hearkened.

Notwithstanding the dissimilarities, we think that the
circumstances surrounding the taking of the verdict in this
case are sufficiently close to those existing inHoffert to
warrant the identical result. As we have seen, the oper-
ative provisions of the rules applicable to criminal and
civil jury trials are substantially identical. That an in-
consistency in a verdict exists prior to the rendition of
the
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[*585] verdict and should have been apparent prior to
a poll of the jury is not a sufficient basis for differenti-
ating between the finality of the verdicts, where in both
cases, the verdicts were "conclusively certified by the poll
of the jury." We hold, therefore, that where a jury, which
[***24] had been properly instructed, returns an apparent
verdict, which is taken, the jury is polled, and the parties
and counsel are excused, that verdict is final, there being
nothing further for the jury to do; at that point, submitting
additional issues or requiring further deliberation is no
longer an option open to the court.

In addition to citingTraylor, Rosenberg, andRohrbeck
v. Rohrbeck, 318 Md. 28, 566 A.2d 767 (1989), seenote
3, supra, in support of the position that further deliber-
ations were permitted, n9 appellees seek to distinguish
Hoffert on its facts. First, they point out that, inHoffert,
unlike here, the verdict on the fourth charge was directly
contrary to the judge's instructions. The transcript in this
case reflects otherwise. Here, the court instructed the
jury that it could return a punitive damage award on a
finding that the fraud arose out of the contract only if it

also determined that appellant acted with actual malice.
Despite that instruction, to which neither party excepted
and a finding that the fraud arose out of the contract, the
jury awarded punitive damages based on implied malice.
The situation, [***25] in other words, is no different
here than it was inHoffert.

n9 TheRosenbergCourt's enumeration of op-
tions was, at best, dicta; the posture of the case
makes clear that the issue was not there presented.

Appellees next seek to distinguishHofferton the basis
that there, after the verdict was taken, the judge asked for
and received assurance from both the prosecution and the
defense that "they had nothing 'else on the verdict while
the jury [was] intact . . .'" and only then dismissed the
jury. That attempt at distinction is unavailing as well.
The actions to which appellees refer occurred after the
jury had announced its verdict on the fourth charge.
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[*586] Appellees' final attempt to distinguishHoffert,
proceeds on the assumption that the verdicts in the case
sub judice"were arguably not complete until the question
regarding fraudulent inducement was presented and an-
swered," unlike the situation inHoffert where the Court
indicated that "[t]he verdicts stood complete without a
verdict[***26] on the handgun charge."319 Md. at 386,
572 A.2d 536.Support for this position is found in foot-
note 3 inHoffert, which does indicate that, as long as the
jury is under the aegis of the court it may resume delib-
erations and resolve the verdicts required to be rendered.
Appellees do not complete the thought expressed there,
however. The Court gave an example, thus, making clear
that it is referring to the situation in which the jury renders
an incompleteverdict that requires it to deliberate further
to render that verdict complete. This argument does not,
therefore, advance appellees' cause.

In Smith, after discussing the finality of a verdict, as to
which the jury had been hearkened and polled, the Court
said: "Of course, neither hearkening nor polling cures a
verdict that is defective when it is hearkened or polled in
its defective form."299 Md. at 169, 472 A.2d 988.It reit-

erated what it had previously said inHeinze v. State, 184
Md. 613, 617, 42 A.2d 128 (1945)[**730] andGlickman
v. State, 190 Md. 516, 525, 60 A.2d 216 (1948):

Where a verdict[***27] is ambiguous, in-
consistent, unresponsive, or otherwise defec-
tive, it is the duty of the trial judge to call the
jury's attention to the defect and to direct
them to put the verdict in proper form either
in the presence of the court or by returning
to their consultation room for the purpose of
further deliberation.

299 Md. at 170, 472 A.2d 988.The cases cited by the
Court in support of the proposition provide us with in-
sight as to the proposition's limits.

Both Williams v. State, 60 Md. 402 (1883)andFord
v. State, 12 Md. 514 (1859)involved ambiguities in the
jury's verdict. In both, according to the foreman, the jury
found the defendant guilty of first degree murder. In the
poll
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[*587] that followed, however, the individual jurors ne-
glected to specify that their verdict related to first degree
murder. The court determined that no proper verdict had
been rendered and, accordingly, a new trial was required,
notwithstanding the verdict ---- "guilty" of first degree mur-
der ---- had been hearkened. InHeinze, the two charges
lodged against the defendant were inconsistent. When
queried by the clerk, the[***28] foreman announced a
general verdict of guilty. In response, the clerk phrased
the question so as to achieve consistency, to indicate a
finding of guilty on the first count, and not guilty on the
second count, to which the foreman answered yes. In
the poll that followed, the individual jurors indicated that
they agreed with the verdict as phrased by the clerk and
adopted by the foreman,i.e., that the defendant was guilty
of the first count but not guilty of the second count. The
Court recognized the general rule, but, under the circum-
stances, stated:

It is obvious that the foreman, in announcing
the general verdict of guilty, merely made a
mistake in omitting to find the defendants not

guilty on the second count. It is undoubtedly
true that a modification of the jury's verdict
should not be made in open court without the
consent of all the jurors after a clear under-
standing of the change and its effect. But
there is nothing in this case to indicate that
the jurors did not understand the simple cor-
rection of the verdict.

184 Md. at 620, 42 A.2d 128.It concluded that the de-
fendants were not prejudiced by the manner in which the
verdict was[***29] received.

In Glickman, the jury returned a verdict on one of the
two counts submitted to it. The defendant objected to the
court's ordering the jury to deliberate further on the count
on which no verdict was returned and ultimately appealed
on that basis. The Court rejected the defendant's argu-
ment, determining instead, that when two indictments are
tried together and a decision is rendered on only one of
them, "[c]ertainly then, when the jury have arrived at no
verdict and so state, it is equally the duty of the trial judge
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[*588] to require them to retire, deliberate upon the case,
and arrive at a verdict if possible."190 Md. at 525, 60
A.2d 216.

Smithis similar toGlickmanin that, after all is said
and done, in neither case had the jury arrived at a unan-
imous verdict on any of the charges upon which it had
deliberated. Consequently, inSmith, the jury was quite
properly instructed to continue deliberations.See 299 Md.
170--177, 472 A.2d 988.

As we have seen, the jury in the casesub judice
awarded punitive damages on a finding that implied mal-
ice was sufficient to support such damages where[***30]
the fraud arose out of the contract. The instructions were
to the contrary.

Viewed in light of the instructions, therefore, the puni-
tive damages verdict is, at best, ambiguous, and, more
likely, inconsistent. We will explain.

The court instructed the jury as follows:

Punitive damages awarded in a fraud case is a
very difficult concept. If the fraud arises out

of a contractual relationship between the par-
ties ---- that is, if there is a contractual relation-
ship existing between the plaintiffs and the
defendants ---- and thereafter, the defendant
willfully and deliberately defrauds the per-
son, [**731] then, in order to award punitive
damages, you ladies and gentlemen of the
jury must find that the fraud was done with
actual malice; that is, out of hate or ill--will
or rancor, as opposed to merely greed or to
benefit defendant's own desires. If the fraud
is in the inducement to the contract ---- that
is, there wasn't originally a contractual rela-
tionship, but in order to induce an individual
to perform an act or enter into a contract;
they make deliberate misrepresentations or
fraud knowing that they do not intend to ful-
fill those, and that the plaintiffs relied upon
them and they were justified[***31] in rely-
ing upon them and the conduct that, in itself,
the mere fraud, doesn't give rise or allow for
punitive or exemplary damages.
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[*589] But if there is an additional element of
implied malice, that is, that it is outrageous or
wanton conduct with a willful disregard for
the rights of an individual and done in such a
manner that that person should be punished
and should be an example to other people
that it would not be tolerated and they cannot
do that in the future.

When, despite the court's instructions and its own findings
of implied malice, the jury awarded punitive damages,
having found that the fraud arose out of the contract, a
conflict existed on the face of the verdict sheet. The ab-
sence of the fraud in the inducement question from the
verdict sheet added an element of ambiguity.

Appellees maintain that this ambiguity and/or incon-
sistency, notwithstanding the polling of the jury, was suf-
ficient to permit the court to step in and require the jury
to deliberate further. This is so, they maintain, because,
until the jury was called upon to answer the question
concerning inducement of the contract, the verdicts were
incomplete, citingTraylor, supra.[***32] n10

n10 Appellees also maintain that in any event,
the court would have been required to mold or re-

form the verdict to reflect what the jury manifestly
intended,i.e., to award punitive damages to them.
They rely onMontgomery Ward & Company, Inc.
v. Keulemans, 275 Md. 441, 446, 340 A.2d 705
(1975); Sun Cab Company v. Walston, 15 Md.App.
113, 161--62, 289 A.2d 804 (1972) aff'd, 267 Md.
559, 298 A.2d 391 (1973).The short answer to this
contention is that the court did not purport to mold
the verdict to reflect the jury's manifest intention.

Appellant responds that, assumingarguendothat the
court had the authority to order the jury to deliberate fur-
ther, the submission of the one additional question to the
jury and its response did not cure the inconsistency or
ambiguity; rather, in its view, it exacerbated the situation.
It reasons:

Under the jury's findings that the fraud arose
out of a contract and that[***33] there
was no actual malice, a judgment for the de-
fendant was mandated. Under the answer to
the supplemental question, that the fraud in-
duced the contract, coupled with the finding
of implied malice, a
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[*590] judgment for each plaintiff was re-
quired. The two answers cannot be harmo-
nized, are hopelessly inconsistent, and the
trial judge erred in not granting a new trial
based on the inconsistency.

It is well settled that irreconcilably defective verdicts
cannot stand.Gaither v. Wilmer, 71 Md. 361, 364, 18
A. 590 (1889).Where the answer to one of the questions
in a special verdict form would require a verdict in favor
of the plaintiff and an answer to another would require a
verdict in favor of the defendant, the verdict is irreconcil-
ably defective.Ladnier v. Murray, 769 F.2d 195, 198 (4th
Cir.1985); Carter v. Rogers, 805 F.2d 1153, 1158--59 (4th
Cir.1986); Robertson Oil Co., Inc. v. Phillips Petroleum
Company, 871 F.2d 1368, 1373 (8th Cir.1989); Hopkins
v. Coen, 431 F.2d 1055, 1059 (6th Cir.1970); Lewis v.
Yaggi, 584 S.W.2d 487, 497--98, reh'g[***34] denied
(Tx.Civ.App.1979) (same);Russell v. Pryor, 264 Ark. 45,
568 S.W.2d 918, 922--23 (1978).n11

n11 Food Fair Stores, Inc. v. Lascola, 31
Md.App. 153, 167, 355 A.2d 757 (1976),upon
which appellees rely for the proposition that an
"inconsistency between one verdict and another re-
turned by the same jury does not automatically
make either verdict illegal," is inapposite to the
situationsub judice. The statement for which it is
cited was made in the context of an analysis pur-
suant to Md. Rule 560, the predecessor of Md. Rule
2--522(c). When that case was decided, the Rule
provided, as does the present Rule, that a party
waives the right to jury trial of an issue raised by
the pleadings or by the evidence at trial if the issue
is not submitted to the jury, or if timely demand that
it be submitted is not made prior to the jury's retir-
ing. It was with reference to that provision that the
court determined that there was no inconsistency

in that case and, hence, no cause for reversal.31
Md.App. at 167, 355 A.2d 757.

The criminal cases,e.g. Ford v. State, 274 Md.
546, 337 A.2d 81 (1975); Mack v. State, 300 Md.
583, 479 A.2d 1344 (1984); Wright v. State, 307
Md. 552, 576, 515 A.2d 1157 (1986),indicating
that inconsistent jury verdicts "are normally tol-
erated . . .," are likewise inapposite. This is true
because of "the singular role of the jury in the crim-
inal justice system",Hoffert, 319 Md. at 384, 572
A.2d 536,and "a reluctance to interfere with the
results of unknown jury interplay, at least without
proof of 'actual irregularity.'"Shell v. State, 307 Md.
46, 54, 512 A.2d 358 (1986),quotingFord, 274 Md.
at 553, 337 A.2d 81.In the words of the Court of
Appeals:

The general view is that inconsisten-
cies may be the product of lenity, mis-
take, or a compromise to reach una-
nimity, and that continual correction
of such matters would undermine the
historic role of the jury as the arbiter
of questions put to it.

Shell, 307 Md. at 54, 512 A.2d 358.

We held, for the first time, inEagle--Picher
v. Balbos, 84 Md.App. 10, 34--31, 578 A.2d 228
(1990),that inconsistent jury verdicts are also tol-
erated in civil cases. That holding was based
on the criminal cases reaching the same result.
Therefore,Eagle--Picherdoes not present an in-
consistent precedent either.

[***35]
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[*591] [**732] The punitive damages issue was sub-
mitted to the jury for decision. Indeed, the court defined
fraud in the inducement and the nature of the malice nec-
essary to sustain a punitive damages award based on such
a finding. It also defined fraud arising out of a contract
and the nature of the malice necessary to sustain punitive
damages on that account. That the verdict sheet contained
a question concerning whether the fraud arose out of the
contract, but not one pertaining to fraud in the induce-
ment, does not mean that only the former issue was to
be resolved by the jury; on the contrary, the instructions
make clear that the fraud in the inducement issue was to
be decided. Thus, it is logical to assume that, had the jury
found that the fraud did not arise out of the contract and
that appellant acted with implied malice, submission of a

fraud in the inducement interrogatory to the jury would
have confirmed the jury's actions. When, however, the
jury answered that the fraud arose out of the contract
and that there was no actual malice, it cannot be inferred
that it intended the opposite of what it found,i.e. that
the fraud induced the contract. It simply does not follow
[***36] that the jury's answer to a subsequently submit-
ted fraud in the inducement interrogatory means that its
earlier answers were incorrect. In point of fact, it is pure
speculation as to what the jury meant. If the answers orig-
inally given be accepted, then punitive damages should
not have been awarded; if the answer to the subsequent
interrogatory be accepted then its answer to question 10
on the verdict form is surplusage. In short, the
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[*592] verdicts, as amended, are irreconcilable; accord-
ingly a new trial should have been granted on that basis.
n12

n12 It is arguable that the inconsistency and/or
ambiguity in this case is not the kind to which
the Court referred inSmith. The jury's findings of
fact regarding the source of the fraud and its na-
ture are not inherently inconsistent. But when the
court asked the jury to draw a conclusion from the
facts it found, it also asked it to determine whether
punitive damages were an appropriate issue, deter-
minable simply by reviewing the jury's findings of
fact. It was that conclusion that caused the incon-
sistency. The thrust of the cases upon whichSmith
relies appears to be that it is the findings of fact,
rather than the conclusion to be drawn from them,
that is most critical. We need not address the issue
at this time, however.

[***37]

REMAINING ISSUES: PUNITIVE DAMAGES;
FRAUD

The remaining issues raised by appellant need not de-
tain us long. We perceive no error in the court's submis-
sion of the punitive damages issue to the jury. As we see
it, the totality of the circumstances was such as to provide

an adequate basis upon which a jury could find malice.
Furthermore, notwithstanding its arguments to the con-
trary, we are satisfied that the essential elements of fraud
were sufficiently proven to have required submission of
the issue to the jury. We think it important, however, to
address the reliance element separately.

Appellant cross--examined both appellees on the ques-
tion of their reliance on the representation that they would
receive, as [**733] compensation, five percent of the
gross dollar amount of the parts and services generated
by his or her team. As relevant to this point, the cross--
examination of appellee Nails revealed:

Q. Ms. Nails, it is a fair statement, is it not,
that even if you had been specifically told
about the 15 percent, that you would have
taken the job anyway ----

A. I can't ----

Q. ---- assuming all ----

A. ---- answer that now. I don't know. I don't
honestly know right now if I would have
[***38] taken it or not.

Q. Okay.



Page 24
85 Md. App. 570, *593; 584 A.2d 722, **733;

1991 Md. App. LEXIS 22, ***38

[*593] A. That was a long time ago.

The same line of questioning as to appellee Bolton pro-
duced the following:

Q. Now, Mr. Bolton, it is true, is it not, that
if you had been told at the time of hire about
the 15 percent, all other things being equal
with the estimates that Mr. Guthrie gave you
as to how much you could expect to make,
you would have still taken the job, would you
not?

A. I don't know. I had no other job offers
at the time, so I have nothing to compare it
with.

Appellant argues:

Based on the plaintiffs' answers, the jury
was required to hypothesize about an essen-
tial element of plaintiffs' claim, and find re-
liance in a case where the plaintiffs them-
selves couldn't say whether they relied or
not. Plaintiffs' evidence on the reliance is-
sue was insufficient to satisfy the standard
applicable to "run of the mill" civil cases.
When judged by the appropriateCapital--
Gazette/Andersonstandard, n13 it fell woe-
fully short. The trial court erred in submit-
ting the fraud issues to the jury. (Footnote

omitted)

Appellant thus relies upon a "but for" test for determining
the submissibility of the issue to the jury.

n13Capital--Gazette Newspapers, Inc. v. Stack,
293 Md. 528, 445 A.2d 1038, cert. denied, 459
U.S. 989, 103 S.Ct. 344, 74 L.Ed.2d 384 (1982);
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986).

Appellant citesCapital--Gazettefor the propo-
sition that the clear and convincing evidence test
applies to fraud cases,293 Md. at 540--41, 445
A.2d 1038,andAnderson, for the proposition that
the standard applies when ruling on a motion for
judgment. 477 U.S. at 252, 106 S.Ct. at 2512.We
have no dispute with either proposition and, in-
deed, inFuller v. Horvath, 42 Md.App. 671, 685,
402 A.2d 134, cert. denied, 286 Md. 178 (1979),
we held that "All that is necessary at the directed
verdict stage, despite the high ultimate standard,
is that there be some competent evidence 'however
slight.'" We thinkFuller is dispositive of that issue.

[***39]

There is language in Maryland cases indicating that
the "but for" test is applicable in fraud cases.See, e.g.,
Martens Chevrolet, Inc. v. Seney, 292 Md. 328, 333, 439
A.2d
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[*594] 534 (1982)(". . . (4) that such person not only
relied upon the misrepresentation, but had a right to
rely upon it in the full belief of its truth, and that he
would not have done the thing from which the injury re-
sulted had not such misrepresentation been made . . .");
James v. Goldberg, 256 Md. 520, 528--29, 261 A.2d 753
(1970)(same);Suburban Properties Management, Inc. v.
Johnson, 236 Md. 455, 460, 204 A.2d 326 (1964)(same);
First National Bank of Maryland v. Burton, Parsons &
Co., Inc., 57 Md.App. 437, 454, 470 A.2d 822, cert. de-
nied, 300 Md. 88, 475 A.2d 1200 (1984)(same). These
cases do not, however, mandate, under circumstances
herein existing, a different result; the court was not per-
mitted, as a matter of law, on facts here presented, to rule
on the reliance element.

In the casesub judice, appellees were asked, whether,
all [***40] other things being equal, they had been told
that they were really going to receive only five percent of
85 percent would they, nevertheless, have taken the job, to
which they both responded with uncertainty. On the other
hand, the evidence before the court, or the inferences to

be drawn from it, was clear, appellants acted not only in
light of the representation, but because of it; the amount
they would make was important to each of them. The un-
certainty expressed in response to a question calling upon
the witness to speculate about what he or she[**734]
would have done is not the equivalent of stating that he or
shedid not relyon the representation. We hold that the
court did not err in submitting the issue to the jury.

Because of our disposition of the verdict issue, we re-
mand the case to the circuit court for new trial, that issue
being so intimately related to those as to which the jury
appropriately entered a verdict.See Food Fair Stores v.
Lascola, 31 Md.App. at 170, 355 A.2d 757; Board v. RTKL
Associates, Inc., 80 Md.App. 45, 60, 559 A.2d 805, cert.
granted, 317 Md. 609, 565 A.2d 1033 (1989).[***41]

JUDGMENTS REVERSED; CASE REMANDED
TO THE CIRCUIT COURT FOR MONTGOMERY
COUNTY FOR NEW TRIAL.
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[*595] COSTS TO BE PAID ONE--HALF BY APPELLANT AND ONE--HALF BY APPELLEES.


