Page 1

LEXSEE 74 MD. APP. 294

Joseph W. MILLER v. STATE of Maryland

No. 779, September Term, 1987

Court of Special Appeals of Maryland

74 Md. App. 294; 537 A.2d 279; 1988 Md. App. LEXIS 35

February 16, 1988

SUBSEQUENT HISTORY:
[***1] As amended February 23, 1988.

PRIOR HISTORY: Appeal from the Circuit Court for
Montgomery Court, John J. Mitchell, Judge.

DISPOSITION:

JUDGMENT AFFIRMED. COSTS TO BE PAID BY
APPELLANT.

CASE SUMMARY:

PROCEDURAL POSTURE: Defendant appealed from
the revocation of his probation by the Circuit Court for
Montgomery County (Maryland) following his conviction
for daytime housebreaking.

OVERVIEW: Defendant was convicted of daytime
housebreaking and was placed on probation. He was re-
quired to obey all laws and notify his probation agent if he
was arrested. When defendant was convicted of two sim-
ilar crimes, his probation was revoked and he appealed.
The court affirmed. The court held that defendant's ac-
guiescence to his counsel's admission that he committed
the crimes after being placed on probation was a suffi-
ciently knowing and voluntary admission. While the trial
court was required to make factual findings supporting
defendant's admission, inferences from the record were
permissible. Under the facts of the case, the record ade-
quately supported the probation revocation.

OUTCOME: The court affirmed the trial court's revoca-
tion of defendant's probation.
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OPINION:

[*296] [**280] This appeal requires us to decide
whether a probationer's admission is sufficient to sustain
the hearing court's finding of violation of probation and
reimposition of that portion of the sentence that had previ-
ously been suspended. We hold, on the facts of this case,
that it is.

On October 14, 1985, Joseph W. Miller, appellant,
was convicted in the Circuit Court for Montgomery
County of daytime housebreaking. He was sentenced
to a term of six-and-a-half years imprisonment. All but
15 months of that sentence were suspended and appellant
was placed on five years probation. Two of the conditions
[***2] of probation were:

Condition 4: Obey all laws.

Condition 5: Notify his probation agent at
once if arrested.

On October 10, 1986, alleging that appellant had violated
these conditions, appellant's probation agent requested
the court to revoke the probation.

At the revocation hearing held on May 12, 1987, ap-
pellant's counsel, in appellant's presence, addressed the
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court as follows:

We are before the Court, Your Honor, on
a petition to violate probation filed October
8th by Mrs. Argo Nulls of the Division, and

a supplement filed November 17th. Your
Honor, the sum, really, of the violation pe-
tition alleges a failure to obey all laws and

a failure to notify the probation agent if ar-
rested. We would be admitting the failure to
notify the probation officer of a new arrest
and we would be admitting the violations
which resulted in two circuit court cases,
Numbers 43807 and 43803 in the Circuit
Court for Montgomery County, for which a
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[*297] plea memorandum has been filed,
and it is Mr. Miller's wish, and he has so
instructed me, that we would prefer to go
forward to disposition this morning.

The court did not make any inquiry of appellant until after
it had heard from[***3] both the State and appellant's
counsel on disposition. Atthat time, appellant responded
"No" to the court's question whether he had anything to
add. The court found appellant to be in violation of his

3. The trial judge erred by failing to specify
his reason for revoking the probation.

1

In Howlett v. State, 295 Md. 419, 456 A.2d 375 (1983),
on which both appellant and the State rely, the probationer
appeared at a revocation hearing with counsel, who, in re-
sponse to the court's inquiry, stated that the probationer
admitted the violation. After the State, in setting forth
the facts upon which it relied, stated that the probationer

probation and reimposed the suspended, and unserved had been convicted of conspiracy and receiving stolen

portion, of appellant's sentence.
Appellant presents three reasons why we should re-
verse the lower court's order:

1. The admission of guilt was not shown to
have been entered freely and voluntarily.

2. The evidence failed to show that appellant
violated his probation.

goods, the court inquired whether the probationer ad-
mitted those convictions. The court did not accept her
attorney's affirmative responsg**4] the court put the
guestion directly to the probationer, who then specifically
and personally admitted the convictions. Thereafter the
court accepted probationer's admission and found her in
violation of the terms of her probation.

The court affirmed the hearing court's judgment. After
rejecting the probationer's contention that her admission
was equivalent to a guilty pled295 Md. at 423, 456 A.2d
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[*298] 375, the court addressed the probationer's due
process argument and found it to be without merit. It
explained:

Nothing in Gagnon [v. Scarpelli, 411 U.S.
778,93 S.Ct. 1756, 36 L.Ed.2d 656 (1973)],
or in Morrissey v. Brewer, 408 U.S. 471,
92 S.Ct. 2593, 33 L.Ed.2d 484 (197%);
volving parole revocation hearings, requires
that any particular litany be followed to de-
termine whether a probationgr*281] or
parolee understands and acts voluntarily and
knowingly during the course of revocation
proceedings. All that the record is required
to disclose in probation revocation hearings
is that the charge was explained to the pro-
bationer in understandable terms and that
[***5] his responses demonstrated that his
actions were knowing and voluntary. That
determination can only be made on a case-
by-case basis, taking into account all relevant
circumstances in their totality as disclosed by
the record . . .. From the colloquy between
the court, counsel and Howlett, we think it
evident in this very simple case that Howlett

understood that she was entitled to contest
the charge, that she understood its nature and
consequences, and that her admissions were
knowing and voluntary. We conclude that
due process, to the extent required in proba-
tion revocation hearings bgagnon was not
offended in this case.

295 Md. at 427-28, 456 A.2d 375.

Focusing upon the reference, litowlett, to the pro-
bationer's "responses" and noting that "[a]ppellant was at
no time questioned to ascertain whether he was proceed-
ing with the admission voluntarily”, appellant asserts that
the record is insufficient to permit the court to determine
that appellant knowingly and voluntarily admitted to vi-
olating probation. Thus, appellant argues that reversal is
mandated.

Howlett does not require the trial judge to elicit re-
sponses from a probationef**6] to determine that
the probationer's admission is knowing and voluntary.
Indeed, that is made clear by the Court's holding that an
admission to a probation violation is not the equivalent of
a guilty plea, and
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[*299] that, therefore, the procedures prescribed in
Maryland Rule 4-242 are inapplicabl@95 Md. at 423-

26, 456 A.2d 379ylaryland Rule 4-346(c)Maus v. State,

311 Md. 85, 91, 532 A.2d 1066 (1987). Howlettjuires
only that, viewed in light of all of the relevant circum-
stances, ". . . the record discloses that the proceedings
were fundamentally fair, that appellant was aware of the
charges and proceeded voluntarilyNelson v. State, 66
Md.App. 304, 315, 503 A.2d 1357 (1988he record in

this case meets that test. Appellant was present when his
attorney informed the court that appellant was admitting
the violations. In that statement, counsel stated the pur-
pose for which they appeared and the conditions which ap-
pellant allegedly violated. Moreover, counsel purported
to repeat instructions from appellant, that appellant pre-
ferred to proceed immediately with dispositiorf***7]
Appellant did not contradict his attorney below and, now
on appeal, he does not claim that he did not understand the
charges, the consequences of having admitted violations
or that he did not, in fact, violate probation. We perceive
no error.

2,3

Once appellant admitted violating probation, the State
did not state on the record the facts it would have relied
upon to prove the violations, as was doneHowlett,
nor was it asked to do so by the court. Based upon
this "omission”, appellant makes two arguments which
he maintains require reversal of the lower court's judg-
ment. Both proceed on the premise that the record of the
revocation proceeding must contain a factual basis for the
admission.

Appellant first contends that the State failed to es-
tablish one of the two requisites for proof of probation
violation: that the violation of a condition of probation
occurred after probation was imposed and during the pe-
riod when the probationer was lawfully subject to that
condition. In support of this argument, appellant cites
Cornish v. State, 65 Md.App. 213, 500 A.2d 295 (1985),
for its teaching that:
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[*300] in order to justify revoking a[***8]
probation for failure of the probationer to
comply with the condition of probation, the
state must show at least (1) that the violation
occurred, and (2) that it occurred after the
probation was imposed, i.e., during a period
when the probationer was lawfully subject to
the condition.

Id. at 214, 500 A.2d 295He reasons, by analogy to
Maryland Rule 4-242(c), n1 thdt*282] when a proba-
tioner admits a violation, the State still must present the
court with the factual basis for it. Without such basis, ap-
pellant asserts, "[I]t is impossible for the appellate court,
on review, to evaluate the propriety of the subsequent
revocation."

nl (c) Plea of Guilty. — The court may accept
a plea of guilty only after it determines, upon an
examination of the defendant on the record in open
court conducted by the court, the State's Attorney,
the attorney for the defendant, or any combination
thereof, that (1) the defendant is pleading voluntar-
ily, with understanding of the nature of the charge

the plea of guilty even though the defendant does
not admit guilt. Upon refusal to accept a plea of
guilty, the court shall enter a plea of not guilty.

[***9] Appellant's second argument, grounded on
Smith v. State, 306 Md. 1, 506 A.2d 1165 (198&)uses
on the failure of the hearing judge to specify the evidence
relied on and the reasons for revoking probation. Pointing
out thatSmithrequires such specificatioB06 Md. at 11,
506 A.2d 1165; Soden v. State, 71 Md.App. 1, 2-3, 523
A.2d 1015 (1987})he purposes of which are ". . . toinsure
accurate factfinding with respect to any alleged violation
and [to provide] an adequate basis for review to determine
if the decision rests on permissible grounds supported by
the evidence,Smith, 306 Md. at 11, 506 A.2d 116G&d
that neither the court's comments nor the colloquy with
counsel,see Soden, 71 Md.App. at 2-3, 523 A.2d 1015,
reveals the evidence relied on, he asserts that reversal is
required.

The State does not directly argue that an admission
need not be supported by a factual basis, rather its position
is that the colloquy between counsel and the court suffi-
ciently satisfied that requirement. Regarding appellant's

and the consequences of the plea; and (2) there is first [***10] argument,

a factual basis for the plea. The court may accept
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[*301] the State therefore argues that appellant's coun-
sel's comments, when considered in combination with the
prosecutor's characterization of the offenses, which appel-
lant did not dispute, as "subsequent" and "of the burglary
character", make clear that appellant's admission was to
violations occurring while appellant was on probation.
From this premise, the State argues, citloges v. State,

73 Md.App. 267, 533 A.2d 1309 (198®at "it was not
necessary for the court to repeat the factual basis for the
admissions or announce formal findings of fact in order
to inform either Appellant or this Court of the basis for
the revocation."

None of the cases that has considered the effect of
an admission in a probation case has been called upon
to decide whether an admission must be supported by a
factual basis. IrHowlett, the issue before the Court was
whether the inquiry mandated by Maryland Rule 4-242
was applicable in the case of an admission. Although the
Court held that it was not, because an admission and a
guilty plea are not equivalents, it nevertheless acknowl-
edged that an admission, like a guilty plea, must be freely

and [***11] voluntarily made; only the procedure by
which that determination is to be made is different. Itis
interesting that, in that case, a factual basis for the ad-
mission was presented by the Staee 295 Md. at 421-
22, 456 A.2d 375In Jones the issue before the Court
was whether the trial court erred in failing to specify the
evidence relied on and the reasons for revoking probation.
We held, under the facts there presented, that it did not.
We explained:

The "due process" purposes of requiring the
court to state "the evidence relied on and the
reasons for revoking the probation" are to
inform the probationer of the basis for re-
voking his probation and to enable a review-
ing court to determine if the decision rests
on permissible grounds supported by the ev-
idence."@Smith, 306 Md. at 11 [506 A.2d
1165]. Where, as here, the probationer ad-
mits that he violated specified conditions of
his probation, the due process purposes are
satisfied by a finding
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[*302] that the admission is supported by
a factual basis. It is not necessary for the
court to repeat or summarize the factual ba-
sis presented by the prosecutp#*12] or
announce findings of fact in order to inform
the probationer of the reasons his probation
was revoked or to enable a reviewing court to
determine if revocation was based on proper
grounds supported by adequate evidence.

[**283] 73 Md.App. at 271, 533 A.2d 1309not explic-

itly, then implicitly, we recognized the necessity that an
admission be supported by a factual basis. Accordingly,
we hold that just as the record of a guilty plea proceed-
ing must disclose a factual basis for the guilty plea, so
too must the record of a probation violation proceeding
disclose the factual basis for the probationer's admission.
The latter factual basis, however, need not be of the same
quality as that required for a guilty plea.

We are satisfied that the factual predicate in the case
sub judiceis sufficient. Therefore, we hold that the hear-

ing judge did not err in revoking appellant's probation. The
basis for concluding that a violation occurred within the
probationary period may be inferregoden, 71 Md.App.

at 7, 523 A.2d 1015; Nelson, 66 Md.App. at 315, 503
A.2d 1357Such an inference is f**13] fair one if "all

of the relevant circumstances in their totality as disclosed
by the record"Howlett, 295 Md. at 428, 456 A.2d 375,
rationally support itSee Soden, 71 Md.App. at 7-8, 523
A.2d 1015; Nelson, 66 Md.App. at 315, 503 A.2d 1357,
and the court is "reasonably satisfied that a violation of a
condition of probation has occurred."@nith, 306 Md.

at 6-7, 506 A.2d 1165.

The State accurately points out that, after the ad-
mission was tendered, the prosecutor characterized the
offenses to which appellant admitted as "subsequent of-
fenses."@ That characterization was not, and is not now,
disputed by appellant. The prosecutor also informed the
court that they were of the same type as the one for which
appellant was on probation. Concededly, no further de-
tails were provided. A fair inference to be drawn from
the admission and the prosecutor's comments was that the
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[*303] offenses occurred subsequent to appellant's place-
ment on probation and that it was their commission that
formed the basis for the court's action. n2lgnes, 73
Md.App. at 271, 533 A.2d 1309{***14] Soden, 7
Md.App. at 6, n. 4, 523 A.2d 101Bloreover, the court
could also infer that appellant's admission with regard to
the failure to inform his agent of a new arrest likewise
referred to those offenses. Therefore, the court did not
err in revoking appellant's probation.

n2 The factual basis disclosed by the record in
this case does not overwhelmingly support the ad-
mission or provide a basis for review of the court's
findings. Itis, as we have said before, albeit in a dif-
ferent context, the better practice for the trial judge
to take care to ensure that the details of the alleged

violations are set out in the recordjth clarity.
This is best done by requiring the State to putin the
record the facts on which it intends to rely to prove
the violation. When the development of the fac-
tual predicate is left to chance, issues concerning
its adequacy will inevitably be raised and litigation
will be required to resolve them. Just as impor-
tant, however, probation violation proceedings are
serious matters, which ought not be treated lightly.
Fundamental fairness demands that the record fully
discloses the bases for the proceedings and the rea-
sons supporting the result reached.

[***15] JUDGMENT AFFIRMED.

COSTS TO BE PAID BY APPELLANT.



