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JUDGEMENT OF THE COURT OF SPECIAL
APPEALS AFFIRMED; CASE REMANDED TO
THAT COURT WITH DIRECTIONS TO VACATE
THE JUDGMENT OF THE CIRCUIT COURT
FOR HOWARD COUNTY IN FAVOR OF THE
PETITIONERS AND TO REMAND THE CASE
TO THE CIRCUIT COURT FOR FURTHER
PROCEEDINGS; COSTS IN THE COURT OF
SPECIAL APPEALS AND IN THIS COURT TO BE
PAID BY THE PETITIONERS.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff tenants filed an
action against defendant landlords alleging that the former
had engaged in deceptive trade practices prohibited by the
Maryland consumer Protection Addd. Code Ann., Com.
Law 88 13-301through 13-501. The Court of Special
Appeals (Maryland) reversed the grant of summary judg-
ment rendered in favor of the tenants. The court granted
the tenants' petition for certiorari.

OVERVIEW: The tenants leased premises owned by the
landlords for 18 months. After learning that the house had
not been licensed as rental property, the tenants filed an
action alleging unfair and deceptive trade practices. The
tenants sought restitution of all rent that they had paid. The
lower court found that the tenants had not demonstrated
that any condition of the premises constituted a substan-
tial housing code violation, that there was a diminution

in the rental value of the property, or that they had sus-

tained actual damages. The court affirmed the judgment

and remanded the case to the lower court for vacation of
the summary judgment. The lower court was instructed
to remand the case further for a determination of whether
the tenants suffered "actual injury or loss" justifying an
award undeMd. Code Ann., Com. Law § 13-408(@he
evidence showed that the tenants were satisfied with the
condition of the premises. The absence of a rental hous-
ing license in and of itself did not establish the right to
recover rent paid. The court ordered that a determination
of whether the landlords’ loss of all rent was proportional
to the purpose sought to be achieved by the licensing
scheme.

OUTCOME: The court affirmed the judgment of the
lower court. The case was remanded to that court with
directions to vacate the judgment of the circuit court ren-
dered in favor of the tenants.
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Robert M. Bell, Judge, dissenting. Eldrige, J., joins payments made on an unenforceable lease.
[***2] inthe views expressed herein. |

OPINIONBY: Responding to an advertisement in the Columbia

Flyer, a newspaper circulated in Howard County, Tammy

KARWACKI and Michael CitaraManis (the CitaraManises or ten-
OPINION: ants) inspected a duplex house at 7217 Carved Stone

in Columbia which Eustace and Portia Hallowell (the
[*144] [**965] This case presents two important  Hallowells or landlords) offered for rent. Thereafter, the
guestions for our consideration: (1) whether in a private CitaraManises and the Hallowells entered into a one-year
action under the Maryland Consumer Protection Act, a lease agreement, which provided that the CitaraManises
tenant may obtain restitution of rent paid for premises would pay $850.00 per month in rent for the period from
that are not licensed as required by a local housing code November 1, 1987 until October 31, 1988, as well as a
upon proof of no more than lack of licensure; and (2) security deposit of one month's rent.
whether a tenant is entitled to restitution of voluntary rent
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[*145] During that one year tenancy the condition of County against their former landlords, alleging that
the house was acceptable to the CitaraManises, and the the Hallowells had engaged in unfair and deceptive
Hallowells madg***3] minor repairs as needed. When  trade practices prohibited by the Maryland Consumer
the one-year lease expired, the parties orally agreed to ex- Protection Act, Maryland Code (1975, 1983 Repl.\ol.,
tend the lease on a month to month basis, at an increased 1988 Cum.Supp.) 8§ 13-301 through 13-501 of the
monthly rent of $875.00. Thisincreased amountwas paid Commercial Law Articlgthe CPA). Asserting in their
by the tenants to the landlords until the CitaraManises va- Complaint that the lack of licensure and the Hallowell's
cated the premises at the end of April 1989. failure to inform them of the lack of licensure constituted
such unfair and deceptive trade practicg¥**4] the
CitaraManises sought restitution of the eighteen months
rent they had paid to the Hallowells.

Several days after the tenants informed the landlords
of their intention to vacate the property on April 30,
1989, the CitaraManises learned that the premises at 7217
Carved Stone were not licensed during their tenancy as The Hallowells admitted in their Answer that at no
rental property by Howard County. On April 30, 1989 time during the CitaraManises' tenancy was their house at
the couple moved out of 7217 Carved Stone. 7217 Carved Stone licensed as rental property, as required
by Howard County Code (1977, 1985 Rev.) n1 § 13.102,

Approximately three months later, the CitaraManises and conceded

filed suit for damages in the Circuit Court for Howard



[*146] that they [**966] failed to inform the
CitaraManises that the required rental license had not
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been obtained.

nl The Howard County Code in relevant part

provided:

"Sec. 13.100. Housing code; incorporation by

reference.

"Sec.

"Sec.

"The Housing Code of Howard
County adopted by the board of
county commissioners on December
22, 1964, as amended, is incorporated
herein by reference.

13.101. Enforcement authority.

“(@) The department of public
works is hereby given the power and
authority to enter into, inspect and
examine all buildings, improvements,
real and leasehold property and vehi-
cles of every description, after giving
the owner thereof prior written notice
of five (5) days, to ascertain their con-
dition for health, cleanliness and safety

13.102. Licensing and fees.

"The director of public works is
hereby authorized and empowered to
fix a schedule of fees or charges to
cover the cost of inspection and for the
issuance of a rental housing license for
leasing, renting or letting of any build-
ings or structures, or parts thereof, as
dwelling units for human habitation in
Howard county . ... Fee schedules for
such inspection and licensing services
will be approved by the council by res-
olution at the recommendation of the
director of public works. No building
or structure, or part thereof, shall be
leased, rented or let or subleased, sub-
rented or sublet without first obtaining

a rental housing license from the de-
partment of public works and paying
the requisite fee or charge therefor. . .

"Sec. 13.103. Penalties.

"Any person, firm, corporation, or
officer of a corporation who violates
any provision adopted or enacted pur-
suant to the authority of this subti-
tle shall be guilty of a misdemeanor
and, upon conviction thereof, shall
be fined not less than $100 nor more
than $1000. No conviction hereunder
shall in any manner relieve any per-
son of any other penalties or the ne-
cessity of compliance with all other
applicable rules, regulations and laws.
Alternatively or in addition to and con-
current with all other remedies, pro-
visions adopted or enacted pursuant
to this subtitle may be enforced with
civil penalties pursuant to title 24,
'Civil Penalties," of the Howard County
Code. Afirstviolation shall be a class
D offense. Subsequentviolations shall
be class B offenses . . . ."

[***5]

Agreeing that no material facts were in dispute,
the parties filed cross motions for summary judgment.
Following a hearing, the Circuit Court for Howard County
granted the tenants' motion for summary judgment and de-
nied the landlords' cross-motion. The trial court reasoned
that this result was mandated by this Court's decision in
Golt v. Phillips, 308 Md. 1, 517 A.2d 328 (1986&)n
February 2, 1990, judgment in the amount of $15,450.00,
representing all of the rent that the CitaraManises had
paid during their tenancy, was entered in favor of the
CitaraManises. A timely appeal to the Court of Special
Appeals was noted by the Hallowells. The intermediate
appellate court reversed
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[*147] the judgment of the trial court and held that be-

In Golt v. Phillips, supraJohn Golt, an elderly, dis-

cause the CitaraManises had not demonstrated that any abled retiree, responded to an advertisement placed by

condition of the premises during their tenancy consti-
tuted a "substantial housing code violation" within the
meaning of the rent escrow statute, Md.Code (1974, 1988
Repl.\Vol.) § 8-211 of the Real Property Articler that

the lack of licensure had caused a diminution in the rental
value of the property, they had not incurred actual dam-
ages, a prerequisite to recovery if*&6] private ac-
tion under the Consumer Protection AcHallowell v.
CitaraManis, 88 Md.App. 160, 594 A.2d 591 (1991).

We granted the CitaraManises' petition for certiorari
to determine whether a tenant who brings a private action
under the CPA may be awarded restitution of rent paid
for an unlicensed dwelling upon proving lack of licensure
alone. The Hallowells' conditional cross-petition for cer-
tiorari also was granted in part to review the question of
the right to restitution of voluntary payments made under
an illegal contract.

Phillips Brothers and Associates for a furnished, multi-
family, rental apartment. When Mr. Golt inspected the
premises, he found that it needed cleaning and repairs.
Mr. Golt was assured that the repairs would be made;
however, Phillips Brothers failed to make the promised
repairs. Consequently, Golt filed a complaint with the
Baltimore City Department of Housing and Community
Development regarding the condition of the apartment.
During an inspection undertaken pursuant to the com-
plaint, the housing inspect@t**7] discovered that the
unit was not licensed as required by the Baltimore City
Code for multi-family rental use and that there were nu-
merous housing code violations. These included the lack
of the most basic health and safety measures: no toilet in
Mr. Golt's apartment, no fire doors, defective door locks,
and no fire exits.
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[*148] Violation notices were sent to Phillips Brothers
by the Department of Housing ordering them to repair
the violations and either to obtain the proper license or to
discontinue renting the apartment. Rather than correct the
violations and obtain the proper license, Phillips Brothers
evicted Mr. Golt during the lease term. Mr. Golt was
forced to find another apartment and incurred moving ex-
penses. The rent for his new apartment was $99.00 more
per month than his original rent of $135.00.

Under these facts, we held that Phillips Brothers had
engaged in unfair and deceptive practices in the rental
of consumer [**967] realty. Id. 308 Md. at 11, 517
A.2d at 333.Specifically, we held that Phillips Brothers
advertisement and rental of an unlicensed apartment was
a prohibited unfair and deceptive practice expressly pro-
hibited by the[***8] CPA which in § 13-301 states in
pertinent part:

"Unfair or deceptive trade practices in-
clude any:

(1) False, falsely disparaging, or mis-
leading oral or written statement, visual de-
scription, or other representation of any kind

which has the capacity, tendency, or effect of
deceiving or misleading consumers;

(2) Representation that:

(i) Consumer . . . realty . . . have a spon-
sorship, approval, accessory, characteristic .
.. which they do not have . . . .

(3) Failure to state a material fact if the
failure deceives or tends to deceive . . . ."

We then addressed the damages which Golt was enti-
tled to recover. We observed:

"Section 13-408 of the CPA sets forth the
private remedy created by the act: 'any per-
son may bring an action to recover for injury
or loss sustained by him as the result of a
practice prohibited by this title." This private
remedy is purely compensatory; it contains
no punitive[***9] component. Indeed, any
punitive assessment under the CPA is accom-
plished by an imposition of a civil penalty
recoverable by the State under § 13-410, as
well
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[*149] as by criminal penalties imposed un-
der § 13-411.Thus, in determining the dam-
ages due the consumer, we must look only to
his actual loss or injury caused by the unfair
or deceptive trade practice's

Id. at 12, 517 A.2d at 333(emphasis added).
Accordingly, we held that Golt was entitled to compen-
satory damages consisting of restitution of the rent which
he had paid for three months for the uninhabitable apart-
ment and consequential damages, such as the cost of mov-
ing from the premises and the additional cost of substitute
housing for the remainder of the term of the lease which
he had entered with Phillips Brothers.

The facts inGolt stand in stark contrast with those
of the casesub judice The CitaraManises do not allege
that the house they rented was unclean, unsafe, uninhab-
itable or unsuitable in any regard. To the contrary, during
argument before the trial judge, the CitaraManises' coun-
sel explicitly argued that the condition of the property
was irrelevant because tlig*10] basis of their cause
of action is misrepresentation regarding the failure to li-
cense, not the condition of the property. n2 Indeed, the

CitaraManises elected to extend their tenancy and remain
on the premises for another six months after the termina-
tion of the original lease at a higher rent. n3

n2 In Plaintiff's Reply Memorandum in Support
of Plaintiffs' Motion for Summary Judgment, the
CitaraManises argued that "the condition of the
property is irrelevant and not material to a cause of
action under the Consumer Protection Act (CPA),
unless the misrepresentation at issue was regarding
the condition of the property or the Plaintiffs were
seeking damages for deficiencies, which they are
not."

n3 The CitaraManises argue that had they
known of the lack of license that they would not
have entered into the lease, or paid their landlord
any rent; however, the facts indicate that they were
satisfied with the condition of the premises.

In support of their argument that the condition of the
leased premises is irrelevafit*11] to their claim for
restitution of the rent paid, the CitaraManises rely on the
following language in our opinioin iGolt.
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[*150] "It is evident that the [multiple fam-
ily dwelling] license fee is charged to support
the cost of inspections, and not to raise rev-
enue. Therefore, Phillips Brothers may not
retain any benefits from the unlicensed lease,
and Golt may recover his full damages."

Id. at 13, 517 A.2d at 33Because of the obvious actual
loss and damage suffered by the tenarGoit who paid
rent for what proved to be an uninhabitable apartment,
we realize now, for the reasons hereinafter set forth, that
we spoke much too broadly in making the statement just
quoted.

[*+968] III.

Finding that existing laws were "inadequate, poorly
coordinated and not widely known or adequately en-
forced,"” § 13-102(a)(2), the General Assembly enacted
the CPA as a comprehensive consumer protection act to
provide protection against unfair or deceptive practices
in consumer transactions. § 13-102(b). The intention

of the Legislature was to set "minimum statewide stan-
dards for the protection of consumers.” 8 13-102(b)(1);
see§ 13-103(a).[***12] To realize this end, the General
Assembly sought to implement strong protective and pre-
ventive measures to assist the public in obtaining relief
from unlawful consumer practices and to maintain the
health and welfare of the citizens of the State. § 13-
102(b)(3). In 1976, the CPA was amended to include
consumer real estate within its coverage. Ch. 907 of the
Acts of 1976. The Division of Consumer Protection of the
Office of the Attorney General (Division) is given broad
powers to enforce the CPA, including the ability to seek
injunctions, cease and desist orders, restitution, and civil
penalties. 88 13-401 through 13-406 and 13-410. Such
actions may be initiated by a consumer complaint or a
Division investigation. Violators of the CPA may also be
criminally prosecuted. § 13-411.

In addition to these methods of public enforcement,
the Legislature has provided for a private action for dam-
ages
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[*151] by a consumer who has been subjected to a prac- deceptive trade practice may elect to utilize either the pub-

tice prohibited by the CPA. Section 13-408 provides:
[***13]

"(a) Actions authorized — In addition
to any action by the Division or Attorney
General authorized by this title and any other
action otherwise authorized by law, any per-
son may bring an action to recover for injury
or loss sustained by him as the result of a
practice prohibited by this title.

"(b) Attorney's fees— Any person who
brings an action to recover for injury or loss
under this section and who is awarded dam-
ages may also seek, and the court may award,
reasonable attorney's fees.

"(c) Frivolous actions — If it appears
to the satisfaction of the court, at any time,
that an action is brought in bad faith or is
of a frivolous nature, the court may order
the offending party to pay to the other party
reasonable attorney's fees."

A consumer who has been subjected to an unfair or

lic or private enforcement proceedings available under the
CPA or may utilize both public and private enforcement
proceedings, either simultaneously or in the alternative.
The CitaraManises chose not to file a complaint with the
Division and avail themselves of any of the CPA's public
enforcement remedies; insteafd**14] they brought a
private action pursuant to § 13-408(a).

It is manifest from the language employed in § 13-
408(a) that the General Assembly intended that a plain-
tiff pursuing a private action under the CPA prove actual
"injury or loss sustained.Golt, 308 Md. at 12, 517 A.2d
at 333.Alperin and Chase give some insight into the ra-
tionale for restricting those who can invoke the private
remedy provision of a consumer protection statute:

"Many of the state consumer protection
acts permit a consumer to bring a private ac-
tion against a businessman who has acted
unfairly or deceptively only if the consumer
has been injured or damaged by the busi-
nessman's conduct. This restriction is said
to prevent aggressive
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[*152] consumers who were not person-
ally harmed by the prohibited conduct, or
even involved in a transaction with the of-
fending businessman, from instituting suit
‘as self-constituted private attorneys general’
over relatively minor statutory violations.
Another fear is that the powerful weapon
given to consumers in the form of the private
remedy 'was capable §f**15] being used
improperly for harassment and improper co-
ercive tactics.™

1 H. Alperin & R. ChaseConsumer Law: Sales Practices
and Credit Regulatior§ 136, at 193 (1986) (footnotes
omitted).

Notwithstanding the availability of both public and
private remedies to consumerg;969] the Legislature
has established a clear distinction between the elements
necessary to maintain a public enforcement proceeding
versus a private enforcement proceeding. In a public en-
forcement proceeding "[a]ny practice prohibited by this

title is a violation . . . whether or not any consumer in fact
has been misled, deceived, or damaged as a result of that
practice." § 13-302. In contrast, a private enforcement
proceeding pursuant to § 13-408(a) expressly only per-
mits a consumer "to recover for injury or loss sustained
by him as the result of a practice prohibited by this title."

§ 13-408(a). Section 13-408(a), therefore, requires an
aggrieved consumer to establish the nature of the actual
injury or loss that he or she has allegedly sustained as a
result of the prohibited practice. This statutory construc-
tion creates a bright line distinction between the public
enforcement remedigs™*16] available under the CPA,
and the private remedy available under § 13-408().
Consumer Protection v. Consumer Pub., 304 Md. 731,
770-71, 501 A.2d 48, 68-69 (1988)olding that a pub-

lic enforcement remedy does not require proof of actual
deception of or harm to a consumer).

Commentators have concluded that this statutory dis-
tinction between the CPA's public enforcement remedies
and its private remedy indicates that proof of actual dam-
age is required under § 13-408(a):
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[*153] "Enjoining an activity that has not
yet caused actual harm seems entirely con-
sistent with an important purpose of the Act,
to prevent unfair or deceptive practiceSee

id. 8 13-102(b)(3). It is clearly contrary,
however, to the language of § 13-408 to
permit a consumer a cause of action if no
damages have been sustainadd no legiti-
mate legislative purpose would be served by
such a reading. Section 13-302 should be
interpreted to pertain to enforcement action
by the Attorney General and the Division of
Consumer Protection, and § 13-408 should
be read to control the elemerjt$*17] nec-
essary to establish a private cause of action.”

Comment, Maryland's Consumer Protection Act: A
Private Cause of Action for Unfair or Deceptive Trade
Practices 38 Md.Law.Rev. 733, 739 n. 50 (1978gre-
inafter CommentMaryland's Consumer Protection Act
(emphasis added). Thus, the CPA's public enforcement

mechanisms are set up to prevent potentially unfair or
deceptive trade practices from occurring, even before any
consumer is injured, whereas § 13-408(a) requires that
actual "injury or loss" be sustained by a consumer before
recovery of damages is permitted in a private cause of
action. A construction of the CPA that would establish §
13-302 as a benchmark to determine whether a consumer
has sustained "injury or loss," within the meaning of §
13-408(a), is both strained and illogical.

Furthermore, in the cassub judice awarding full
restitution of the rent paid by the tenants who offered
no proof of actual injury or loss would be in the na-
ture of a punitive remedy, merely serving to penalize the
Hallowells for their failure to obtain a license for the prop-
erty and to serve as a deterrent to similar conduct on the
part of landlords generally[***18] Section 13-408(a)
was not intended to punish the landlord or set an example
for similar wrongdoersGolt, 308 Md. at 12, 517 A.2d at
333.Rather the damages due to the consumer under § 13-
408(a) are for "injury and loss" — such as will compensate
the injured party for the injury
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[*154] sustained due to the defendant's acts and for indi-
rect consequences of such acts.

Arguably no landlord will comply with local licen-
sure requirements for consumer realty if the penalty for
such an unfair or deceptive practice is not severe, but the
appropriate means for addressing this potential problem
is through the imposition of civil penalties under § 13-
410, and criminal penalties under § 13-411 of the CPA,
not by transforming § 13-408(a) into a punitive measure.
Sections 13-410 and 13-411 are intended to punish those
persons who violate the CPA. The civil penalties pro-
vided by § 13-410 are a fine of up to $1,000 for the first
violation and a fine not to exceed $5,000 for subsequent
violations. Where no other criminal penalty is specifi-
cally provided elsewhere, § 13-411 provid&s19] for
criminal penalties of up to a $1,000 fine or imprisonment
not exceeding one year df*970] both, in addition to
any civil penalties. Significantly, the landlords in the in-
stant case were also subject to civil penalties and criminal
prosecution under § 13.103 of the Howard County Code.

See suprdootnote 1.

The CitaraManises contend that to require a showing
of actual loss or injury as a precondition to a right of ac-
tion under § 13-408(a) limits the recovery of a consumer
to that available under preexisting law. We disagree.
Section 13-408(a) provides a remedy to the consumer for
many forms of misrepresentation not covered by the tradi-
tional theories of tort liability for deceit, contract actions
for breach of express and implied warranties and war-
ranties provided for under the Real Property Article and
the Commercial Law article.See generallyComment,
Maryland's Consumer Protection Act, supet 740-53.
Additionally, the CPA permits the award of attorney's fees
to any person whois awarded damages under § 13-408(a).
See§ 13-408(b).

The CitaraManises assert that cases construing con-
sumer protection acts from other jurisdictions support
their [***20] position that a showing of actual damages
is not a prerequisite to recovery under § 13-408(a) of the
CPA. We are not
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[*155] persuaded. We have reviewed these cases and

observe that the consumer protection statutes construed

therein fall into three general categories: (1) statutes that
require proof of actual damages and in the absence of such
proof award nominal statutory damages; (2) statutes that
explicitly require that an aggrieved consumer be granted
a complete refund; and (3) statutes that explicitly require
actual damages be proven. n4 We conclude that the lan-
guage of § 13-408(a) bears the most similarity to those
statutes in category (3).

n4 An exception is Vermont's consumer protec-
tion act,Vt.Stat.Ann. tit. 9, 88 2452461 (1984),
which permits an aggrieved consumer to recover
damages, or the consideration or the value of the
consideration given by the consumer, reasonable
attorney's fees, and exemplary damages, but does
not require proof of actual injury or damag&ee
Peabody v. P.J.'s Auto Village, Inc., 153 Vt. 55, 58-
59, 569 A.2d 460, 463 (1989).

[***2 1]

@)

Leardi v. Brown, 394 Mass. 151, 474 N.E.2d 1094
(1985)is representative of the cases in jurisdictions that
permit recovery for injury to the consumer resulting from
a violation of a consumer protection act, but require proof
of actual damages and in the absence of such proof award
statutory damages. Ireardi, tenants brought a class ac-
tion against their landlord for use of deceptive and illegal
clauses in the landlord's standard lease. They alleged that
they need not demonstrate harm under the Massachusetts
Consumer Protection Act in order to be entitled to re-
cover damages and the court agreed. The court first held
that the landlord was guilty of a deceptive practice under
the statute and then determined that an injured consumer
was not required to demonstrate "any loss of money or
property, real or personal" in order to have a cause of
action under the statute, because an amendment to the
statute provided that the recovery for a person who has
been injured shall be in the amount of actual damages or
$25.00,
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[*156] whichever is greater. n5 The tenantsLieardi
were unable to prove any harm and therefore the court
awarded each tenant statutdry*22] damages in the
amount of $25.00.

n5 The Massachusetts Consumer Protection
Act, Mass.Gen.L. ch. 93A, §2985), was amended
in 1979 by deleting the requirement that private
plaintiffs show some "loss of money or property."
See Leardi, 394 Mass. at 158 n. 9, 474 N.E.2d at
1100 n. 9.

Consistent with the decision of thesardi court, the
jurisdictions that have permitted recovery for injuries to
the consumer resulting from violation of a consumer pro-
tection statute, without a showing of actual damages, have
been those with statutes providing for the recovery to be
the greater of the amount of actual damages or statutory
damagesBeslity v. Manhattan Honda, 120 Misc.2d 848,
854, 467 N.Y.S.2d 471, 475 (N.Y.Sup.Ct.1983); Geismar
v. Abraham & Straus, 109 Misc.2d 495, 499, 439 N.Y.S.2d
1005, 1008 (Dist.Ct.1981); See also Rein v. Koons Ford,
318 Md. 130, 142-44,[**971] 567 A.2d 101, 106-

07 (1989) (construing a Virginia consumer protection
[***23] statute).

In contrast to the Massachusetts statute at issue in
Leardi, 8§ 13-408(a) of the CPA does not provide the al-
ternative relief of statutory damages in the absence of a
showing of actual damages. Rather § 13-408(a) expressly
restricts the action to persons "to recover for injury or loss
sustained by him." The Legislature could have drafted a
statute which provided for minimum statutory damages
in the event of proof of a violation of the CPA, absent
proof of actual damages. It chose not to do so.

@)

The New Jersey legislature enacted the Consumer
Fraud Act, N.J.Stat.Ann. 88 56:8-1hrough 56:8-48
(West 1989), intending that it be one of the strongest
consumer protection laws in the United Stat&se New
Mea Const. Corp. v. Harper, 203 N.J.Super. 486, 501-02,
497 A.2d 534, 543 (1985].he act provides that: "Any
person violating the provisions of the within act shall be
liable for a refund of all moneys acquired by means of
any practice declared herein
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[*157] to be unlawful." N.J.Stat.Ann.See Huffmaster

v. Robinson, 221 N.J.Super. 315, 319, 534 A.2d 435, 437
(1986) (additionally, the assessment of treble damages
and attorney'g**24] feesis mandatory when a violation
of the act has been proved). We reject the CitaraManises
suggestion of a statutory interpretation of § 13-408(a)
that is identical to this statute.

©)

In the instant case the Court of Special Appeals based
its interpretation of 13-408(a) as requiring proof of actual
damages o@€onaway v. Prestia, 191 Conn. 484, 464 A.2d
847 (1983)which is exemplary of consumer protection
acts that require proof of actual damages. In that case,
a group of tenants brought a class action, alleging that
their landlord had violated the Connecticut Unfair Trade
Practices ActConn.Gen.Stat. 88 42-11Q0hrough 42-
110q, by collecting rents without first obtaining certifi-

cates of occupancy. In addressing the problem presented
by the damages issue, the court distinguished those ten-
ants who had established housing code violations, apart
from the licensing violation, from those who had not
made such a showing. In holding that the tenants who
had not demonstrated housing code violations were un-
able to prove actual damages, the court reasoned, "They
must present sufficient evidence to enable the trier to as-
certain with reasonable certainty the diminut{étt25]

of the rental value occasioned by the defendants' wrongful
conduct."ld. at 495, 464 A.2d at 85@ootnote omitted).
Connecticut's statute expressly requires a showing of "ac-
tual damages" as a prerequisite for recovery of monetary
damages, n6 whereas the CPA requires a showing of ac-
tual "loss or injury" to entitle a person to recover under 8§
13-408(a). Nevertheless, we decidedsialt, suprathat

"in determining the damages due the consumer,
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[*158] we must look only to his actual loss or injury
caused by the unfair or deceptive trade practic883

Md. at 12, 517 A.2d at 333. See also A. Secondino and
Son, Inc. v. LoRicco, 215 Conn. 336, 576 A.2d 464, 468
(1990). We adhere to that conclusion. The tenants, of
course, will have the opportunity at trial to offer evidence
of any actual loss or injury caused them by the fact that
the leased premises was unlicensed as required by law.

n6 "Any person who suffers any ascertainable
loss of money or property . . . as a result of . .
. a [prohibited] method, act or practice . . . may
bring an action . . . to recover actual damages."
Conn.Gen.Stat. § 42-110g(a)

[***26]
IV.

Finally, we reject the notion advanced by the
CitaraManises that, on the undisputed material facts be-
fore the trial court on their motion for summary judg-
ment, they were entitled to obtain restitution of the rent
they paid during their occupancy of the demised premises

because the rent was paid pursuant to an illegal and unen-

forceable lease. Unenforceability of a contract because of
illegality is a function of the strength of the public policy
involved [**972] together with the degree of the vio-
lation of that policy under the facts of the cassgchloss

v. Davis, 213 Md. 119, 124-25, 131 A.2d 287, 290-91
(1957). The CitaraManises rely on a line of Maryland
cases dealing with claims for compensation for services
rendered by persons who were engaged in occupations
for which a license was required, in order to protect the
public, but who did not have the required licenSee,
e.g., S.A.S. Personnel Consultants, Inc. v. Pat-Pan, Inc.,
286 Md. 335, 341, 407 A.2d 1139, 1143 (1979); Harry
Berenter, Inc. v. Berman, 258 Md. 290, 293, 265 A.2d 759,
761 (1970);[***27] Thorpe v. Carte, 252 Md. 523, 529,
250 A.2d 618, 621-22 (1969); Smirlock v. Potomac, 235
Md. 195, 203, 200 A.2d 922, 926-27 (1964); Snodgrass
v. Immler, 232 Md. 416, 421-22, 194 A.2d 103, 105-06
(1963); Goldsmith v. Mfgrs' Liability I. Co., 132 Md. 283,
286, 103 A. 627, 628 (1918)n cases of that type this
Court has denied a recovery, either on an express contract
theory or on the theory ofluantum merujt sought by
one who rendered services for which payment has not yet
been made. Here we need not decide whether lack of the
required
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[*159] rental housing license, in and of itself and without
regard to the condition of the premises, would be suffi-
cient to bar a landlord's claim for unpaid rent or for use
and occupation. It is conceivable that a case could arise
in which the public policy is so strong and the degree of
violation so great that one benefitted by services rendered
by an unlicensed person would be permitted to recover
monies paid for the services, but that is not the situation
presented on this record.

A.

In this case, even if the lease were unenforceable by
the landlords, the tenanfs*28] have received every-
thing that they bargained for, and a necessary element jus-
tifying the remedy of restitution,e., unjust enrichment,
is lacking. Restatement of Restitutidh1 (1937) ("[a]
person who has been unjustly enriched at the expense of
another is required to make restitution to the other."); Il G.
Palmer,The Law of Restitutiorg 8.3; D. DobbslLaw of
Remedies§ 4.1, at 223-27 (1973); WillistorA Treatise

on the Law of Contract§ 1479, at 275-76 (3d ed. 1970);
Annotation,Recovery back of money paid to unlicensed
person required by law to have occupational or business
license or permit to make contradt4 A.L.R.3d 637, 642.

In Comet Theatre Enterprises v. Cartwright, 195 F.2d
80, 83 (9th Cir.1952)plaintiff sued defendant contractor
for the return of money voluntarily paid to the defen-
dant on the ground that defendant was not licensed under
the applicable state business and professional code. The
code required contractors to procure a license and pro-
vided that failure to obtain a license was a misdemeanor.
Unlicensed contractors were barred from suing to recover
compensation for services, and thy¥*29] the court
noted that under the statute, the plaintiff would not have
been required to pay defendant for the services defendant
rendered. This was a clear case of a consummated illegal
transaction, the court reasoned, where the plaintiff acted
under mistake of law in paying defendant. In response to
the plaintiff's argument
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[*160] that the licensing statute was passed for its bene-
fit and that restitution was necessary to protect its rights,
the court held that there can be no recovery of sums paid
to an unlicensed contractor for services rendered where
the services rendered are not defective and the party for
whom they are rendered has received value for which he
or she paid.

In Host v. Gauntlett, 73 Misc.2d 96, 98-99, 341
N.Y.S.2d 201, 203 (1973he court addressed "whether
the defendant who contracted to provide labor, services
and materials under a home improvement contract, is
obliged to return all moneys received, on #weground
that the defendant did not have a license to do home im-
provement work." (emphasis in original). In support of
its position, the plaintiff argued that since the defendant
was not licensed to do the work set forth in {f&30]
contract, that the contract was illegal, and urged that the
defendant not be permitted to retain the fruits of his illicit
activity. Further, the plaintiff argued that the defendant
had earned no right by way df*973] quantum meruit
since his wrongdoing was an assault upon the public in-

terest. The court determined that because the contract
was illegal, the law must leave the parties where it found
them. Quoting Judge Cardozo, writing for the New York
Court of Appeals, the court stated:

"The law may at times refuse to aid a wrong-

doer in getting that which good conscience

permits him to receive; it will not for that

reason aid another in taking away from him

that which good conscience entitles him to

retain."

Host, 73 Misc.2d at 99, 341 N.Y.S.2d at 2@dioting
Schank v. Schuchman, 212 N.Y. 352, 359, 106 N.E. 127,
129 (1914)).Thus, the court determined that a defen-
dant, who in good conscience provides services should
not be required to return the moneys received, since in
so doing, it would bestow an unjust enrichment upon the
complaining[***31] party. Public policy is protected by
enactment of the licensing statute and the criminal penal-
ties found thereunder, noted the court, “[flor to direct the
defendant to return the moneys he
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[*161] received would be tantamountdivil punishment

in addition to criminal penalties, and as such, inconsis-
tent with the traditional spirit of fair play in which every
person has a vested interest, be he plaintiff or defendant."
73 Misc.2d at 100, 341 N.Y.S.2d at 264hally, the court
concluded by noting that the plaintiff proceeded on the
singular basis that the unlicensed status of the defendant
is, in and of itself, sufficient to warrant a full return of
all sums paid, regardless of the actual benefits received
from the defendant's labors. Thstcourt rejected this
argument, noting that all the plaintiff need do is to pro-
vide a sufficient basis for damages by showing that the
work actually performed by the defendant was defective
in some way.

In Mosley v. Johnson, 22 Utah 2d 348, 352-53, 453
P.2d 149, 152 (1969p well driller sought to recover the
balance due on a contract to drill a well. Defendants
resisted payment on the groufid*32] that the well
driller was not licensed and counterclaimed to recover a
core drill which had been delivered as part payment. The

court determined that the statute requiring well drillers to
secure and keep annual permits is designed for protection
of public and that one who drills a well without first secur-
ing such a permit cannot recover for work done, either on
a contract or on a theory @fuantum meruit The court,
however, noted that this penalty is severe enough, and the
defendants for whom work was performed could not add
to that penalty by recovering that which was voluntarily
paid. See also Food Management, Inc. v. Blue Ribbon
Beef Pack, Inc., 413 F.2d 716, 728th Cir.1969 apply-
ing lowa law);Goldman v. Garofalo, 71 App.Div.2d 650,
650, 418 N.Y.S.2d 803, 803-04 (1979), af5a8 N.Y.2d
851, 430 N.Y.S.2d 53, 407 N.E.2d 1349 (1980); Grenco
Real Estate Inv. v. Nathaniel Greene, 218 Va. 228, 232,
237 S.E.2d 107, 110 (1977); Homeland Insurance Co. v.
Crescent Realty Co., 277 Ala. 213, 216-17, 168 So.2d
243, 246-47 (1964); Kempf v. Joint School Dist. No. 3,
Town of Fredonia, 6 Wis.2d 95, 99, 94 N.W.2d 172, 174-
75 (1959);[***33] Allen v. Miller, 1 Misc.2d 102, 103,
150 N.Y.S.2d 285, 286 (1955); Vogel v. Lotz, 26 N.J.Misc.
281, 60
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[*162] A.2d 815, 816 (1948); McShane v. Quillin, 47
Idaho 542, 547-49, 277 P. 554, 559 (1929); Hartnett v.
Van Alstine, 213 N.W. 595, 596 (lowa 1927); Gaither
v. Lindsey, 37 Tex.Civ.App. 149, 151, 83 S.W. 225, 226
(1904); Johnston v. Dahlgren, 166 N.Y. 354, 360, 59 N.E.
987, 988 (1901).

B.

Further, the facts of the instant case on summary judg-
ment do not present the degree of illegality that triggers
application of the rule of the unlicensed occupation cases.
The licensing requirement in the instant matter and that
involved in Golt v. Phillips, suprahave as their purpose
the identification of premises to be inspected in order to
determine compliance with housing codes. Determining
whether particular landlords or their agents have neces-
sary qualifications to render services as landlords is not
the object of either licensing scheme. In effect, premises
and not people are to be licensed.

In this respect, the instant matter aGolt are more
like [***34] Schloss v. Davis, supra[**974] The

plaintiff in Schlossperformed what we would now call
construction manager services in the construction of a
residence for the owner. In the construction manager's
suit on an oral contract for all of the allegedly promised
compensation, the owner defended on the groumtey
alia, that the construction manager had violated the local
building code by beginning work on the foundation and
frame without a building permit. The permit apparently
was obtained when final drawings became available be-
fore work progressed beyond the foundation and frame
stages.

This Court rejected the owner's illegality defense. We
said:

"There is no suggestion that any of the work

did not meet all requirements, so far as pub-

lic health or safety is concerned, or that the
plans, when submitted, were not approved by

the Buildings Engineer in all respects, before

any of the interior work on the building was
begun. The
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[*163] contract for supervision was not il-
legal per se At most, it was conditioned
upon the obtaining of a permit by [the
owner], based on the approval of the architec-
tural drawings which [the owner] undertook
[***35] to supply.

"It is the general rule that recovery will
be denied if a contract is illegal in purpose
or made by a person lacking the legal qual-
ifications to contract.F.S. Bowen Elec. Co.
v. Foley, [194 Va. 92] 72 S.E.2d 38@/a.
[1952]). Cf. Goldsmith v. Mfgrs' Liability .
Co., 132 Md. 283 [103 A. 627 (1918)see
also Notel18 A.L.R. 676But there is a rec-
ognized exception in cases where a denial of
recovery would impose a penalty out of all
proportion to the public good, particularly
where the violation is not of a serious nature
and merely incidental to the performance of
the contract. Sew®illiston, ContractgRev.
ed.), 88 1631, 176Restatement, Contracts
§600;John E. Rosasco Creameries v. Cohen,
[276 N.Y. 274] 11 N.E.2d 90@\.Y. [1937]);
Ogilvy v. Peck, [200 Wash. 122] 93 P.2d

289 (Wash. [1939]);Keith Furnace Co. v.
Mac Vicar, [225 lowa 246] 280 N.W. 496
(lowa [1938]); Fox v. Rogers, [171 Mass.
546] 50 N.E. 104 Mass. [***36] [1898])
(per Holmes, J.). This last case was ex-
plained, but not overruled on the facts, in
Tocci v. Lembo, [325 Mass. 707] 92 N.E.2d
254 (Mass. [1950]). We think the violation
here falls within the exception.”

Schloss, 213 Md. at 125, 131 A.2d at 291; see Smithy
Braedon Co. v. Hadid, 825 F.2d 787, 791 (4th Cir.1987);
Hiram Ricker & Sons v. Students Int'l Meditation Soc'y,
501 F.2d 550, 557 (1st Cir.1974); Gerry Potter's Store
Fixtures v. Cohen, 46 Md.App. 131, 136-37, 416 A.2d
283, 286 (1980)citing and applying the above-quoted
proposition inSchlos}

The approval of dwellings under a rental housing li-
censing scheme, from a public safety and welfare stand-
point, is more like the approval of plans for the construc-
tion of buildings than the licensing of service occupations.
Inasmuch as the construction manageschlossvas per-
mitted affirmatively to recover promised compensaten,
fortiori,
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[*164] the Hallowells, on the present record, are not
obliged to refund rent paid. On remand in this case, the
task of the plaintiffs will be to show the degree of violation
[***37] of the underlying housing code. The absence of
a rental housing license in and of itself does not establish
the right to recover rent paid.

For the same reasons set forth in this Part IV.B., we
spoke too broadly iGolt to the extent thaGolt rests the
recovery of rent paid on the application to the licensing
of rental housing of a per se rule derived from the oc-
cupational licensing case$olt did not discuss, or cite,
Schloss The result inGolt rests on the assumption that
the premises were uninhabitable. Thus, the difference in
rental value between tt@olt premises as represented and
their condition in fact was one hundred percent of the rent
paid.

V.

We agree with the Court of Special Appeals, although
for somewhat different reasons, that the summary judg-
ment in favor of the CitaraManises was improperly en-

tered by the trial court. We shall order that the case be
remanded to the trial couft*975] for further proceed-
ings to determine whether the tenants are able to prove
that they suffered "actual injury or loss," justifying re-
covery under § 13-408(aj***38] of the CPA, or that
the landlords' loss of all rent would be proportional to the
purpose sought to be achieved by the licensing scheme.

JUDGEMENT OF THE COURT OF SPECIAL
APPEALS AFFIRMED; CASE REMANDED TO
THAT COURT WITH DIRECTIONS TO VACATE
THE JUDGMENT OF THE CIRCUIT COURT
FOR HOWARD COUNTY IN FAVOR OF THE
PETITIONERS AND TO REMAND THE CASE
TO THE CIRCUIT COURT FOR FURTHER
PROCEEDINGS; COSTS IN THE COURT OF
SPECIAL APPEALS AND IN THIS COURT TO BE
PAID BY THE PETITIONERS.

DISSENTBY:
BELL
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DISSENT:
[*165] ROBERT M. BELL, Judge, dissenting.

In Golt v. Phillips, 308 Md. 1, 4, 517 A.2d 328,
329 (1986) this Court addressed the question "Whether
the leasing of an unlicensed dwelling unit constitutes
an unfair or deceptive act under Maryland's Consumer
Protection Act (CPA)" (emphasis added). In an unani-
mous opinion, we answered in the affirmative. Noting
that, "[ijn our view, advertising and renting unlicensed
dwelling violates § 13-301(1), (2), and (3) [of the CPA],"
nlid. at 10, 517 A.2d at 332ye held, relying on author-
ity from Connecticutsee Conaway v. Prestia, 191 Conn.
484, 464 A.2d 847 (1983hat "[i]t is fully [***39] ap-
parent . . . that Phillips Brothers's actions in renting the
unlicensed dwelling constitutes an unfair and deceptive
trade practice under the CPAR08 Md. at 11, 517 A.2d at
333, citing Conaway v. Prestia, 191 Conn. 484, 464 A.2d
847 (1983).That case had recently held that the rental
of apartments and the collecting of rents therefor without
first obtaining proper licensing violated the Connecticut
Unfair Trade Practice Act, which, like the Maryland CPA,
prohibits "unfair or deceptive acts or practices in the con-
duct of any trade or commerce808 Md. at 11, 517 A.2d
at 333.

nl Maryland Code (1973, 1983 Repl.\ol.), §
13-301, in pertinent part, provides:

Unfair or deceptive trade practices include any:

(1) False, falsely disparaging, or
misleading oral or written statement,
visual description, or other represen-
tation of any kind which has the ca-
pacity, tendency, or effect of deceiving
or misleading consumers;

(2) Representation that:

(i) Consumer . . . realty, . . .
have a sponsorship, approval, acces-
sory, characteristic . . . which they do
not have;

* % %

(3) Failure to state a material fact if
the failure deceives or tends to deceive

These provisions are identical in the 1992
Replacement Volume. Section 13-201 has been
amended sinc&oltv. Phillips, 308 Md. 1,517 A.2d
328 (1986)was decided, although not the subsec-
tions under consideration in this case.

[***40]

Having determined that the rental of an unlicensed
dwelling was an unfair and deceptive trade practice under
the CPA, this Court proceeded to determine what damages
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[*166] were recoverable under the CPA. We very clearly
and, again, unanimously, expressed our agreement with
the appellant's argument "that he should recover (1) resti-
tutionary damages — the rent paid for August, September
and October . . .." n308 Md. at 11-12, 517 Md. at 333.
Recognizing that § 13-408 of the CPA provided for a pri-
vate, purely compensatory and non-punitive, remedy, n3
we observed that "[I]n determining*976] the damages
due to the consumer, we must look only to his actual loss
or injury caused by the unfair or deceptive trade prac-
tices."308 Md. at 12, 517 A.2d at 338/e then addressed
what constitutes "actual loss or injury.” On that subject,
we observed:

It is well settled in this State that if a
statute requires a license for conducting a
trade or business, and the statute is regula-
tory in the sense that it is for the protection
of the public, an unlicensed person will not
be able to enforce a contract within the pro-
visions of that regulatory statute[***41]
Moreover, it is also well established that the
unlicensed person will not be able to recover
under quantum meruit, regardless of any un-
just enrichment to the other party; to permita
recovery under quantum meruit would defeat
the efficacy of the regulatory statute.
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[*167] 308 Md. at12, 517 A.2d at 338itations omitted).
We concluded that "if the license [required] is designed
to protect the public, appellees are prohibited from bene-
fiting from the illegal lease of the apartmen308 Md. at
13,517 A.2d at 334.

n2 Golt also sought and was awarded "conse-
quential damages — the cost of moving and the dif-
ference between the rental cost of the apartment and
the higher rental cost of substitute housing main-
tained for three monthsGolt v. Phillips, 308 Md.
at 12, 517 A.2d at 333 his element of damages is
not at issue in this case.

n3 Section 13-408. Actions for damages.

(a) Actions authorized — In ad-
dition to any action by the Division
or Attorney General authorized by this
title and any other action otherwise au-
thorized by law, any person may bring
an action to recover for injury or lost
sustained by him as the result of a prac-
tice prohibited by this title.

(b) Attorney's fees— Any person
who brings an action to recover for in-
jury or loss under this section and who
is awarded damages may also seek,
and the court may award, reasonable
attorney's fees.

(c) Frivolous actions — If it ap-
pears to the satisfaction of the court, at
any time, that an action is brought in
bad faith or is of a frivolous nature, the
court may order the offending party to
pay to the other party reasonable attor-
ney's fees.

[***42]

Having determined that "the Baltimore City licensing
requirement for multiple family dwellings is a model ex-
ample of a public health and safety regulation," this Court
asserted:

It is evident that the license fee is charged
to support the cost of inspections, and not to
raise revenue.Therefore, Phillips Brothers
may not retain any benefits from the unli-
censed lease, and Golt may recover his full
damages

308 Md. at 13, 517 A.2d at 33émphasis supplied).

The majority characterizes the emphasized statement
from Golt as the foundation for the petitioners’, the
CitaraManises', argument that their claim for restitution
does not depend upon the leased premises being unin-
habitable or, at least, defective in some way. Perceiving
a real connection between "actual loss and damage" and
the habitability of unlicensed premises, and, being aware
from the statement of facts that, olt, the unlicensed
premises were in a deplorable state, the majority over-
rules that statement, explaining that the Court spoke too
broadly when it made it. op. at 149.

In so doing, the majority relies on an issue that was
not present irGolt. Therefore, it could ngt**43] have
been and, in fact, was not critical to the Court's decision,
a fact that even a cursory reading of the opinion makes
obvious. In addition, disregarding principlesstére de-
cisis it moves precipitously, in this admittedly hard case,
to provide extraordinary relief to parties who concededly
acted illegally and against this State's public policy in an
effort to "protect" them from the victims of the illegality
and, in the process, makes bad law. Finally, the majority
does by judicial fiat, that — undermine the effectiveness
of local licensing laws —
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[*168] which the Legislature refused to do when given
the opportunity shortly after th@olt decision was filed.

Recognizing thaGolt acknowledged that, unlike sec-
tion 13-302, the public enforcement provision of the Act,
section 13-408(a), requires proof of "actual injury or loss
sustained," the majority expends considerable effort to es-
tablish that the actual injury or loss, to which reference is
made, relates to the habitability of the premises proof
that the value of the premises was less than the rental
paid rather than to the illegality of the lease. Among the
arguments it advances are: to perftiit44] restitution
to the tenant would be to punish the landlord, which is
not permitted by § 13-408(akee Golt, 308 Md. at 12,
517 A.2d at 333and, to the extent that punitive measures
are required to ensure that an unlicensed landlord com-
plies with the licensure laws, the civil penalty provided
for by § 13-410 and the criminal punishment prescribed
by 8 13-411 are sufficient. Moreover, the majority asserts
that proof that an illegal contract is nonenforceable and,
hence, that the offending party is not entitl#977]

to reap any benefits from it, is not enough. It suggests
that Golt really does not address this issue or, due to its
context, did not adequately do so.

The decision inGolt, either directly or by neces-
sary implication, addressed the concerns the majority ex-
presses: our discussion of § 13-488¢ 308 Md. at 12,
517 A.2d at 333;learly demonstrates that we were aware
when we decideolt that punishment was not its goal.
Moreover, that we ordered restitutionary damages to be
awarded, coupled with our recognition that only actual
injury or loss could support a recovery, is a clear indi-
cation that we held that GoJt**45] actually suffered
injury or loss. The Court not only unanimously addressed
the actual damages questionGiolt, but we defined it in
terms of the rent paid for an unlicensed apartment: con-
trary to the majority's statement on page 149, we held
that the restitutionary damages due to the plaintiff were
for three months rent the plaintiff paid for the "unlicensed
premises.See 308 Md. at 13-14, 517 A.2d at 3B#tleed,
not even the closest reading will
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[*169] disclose anything irGolt that suggests that the
condition of the premises was important to the decision;
there was never any mention in the opinion of the apart-
ment's uninhabitability. n4

n4 In the proceedings at the trial level, the
District Court concluded that Phillips Brothers, the
defendant, improperly withheld $135 for rent for
November 1983 because the apartment could not
be rented legally. The trial court did not base its
decision on the condition of the premises. In fact,
the trial court found the conditions of the apart-
ment to be irrelevant because Golt had inspected
the premises prior to moving in.

[***46]

The facts, including those pertaining to the condition
of the leased premises, though detailed in@wdt opin-
ion, played no role in our decision. Because our decision
turned exclusively on the issue of whether advertising
and renting an unlicensed apartment was a violation of
the CPA, 308 Md. at 7 n. 2, 517 A.2d at 331 n.dhly

those facts surrounding the execution of the lease, espe-
cially those which were relevant to prove that they were
unlicensed, were critical. The same is true of our decision
as to the damages that could be recovered. Significantly,
therefore, having set out the statement of facts, at no time,
did we discuss, or even address, whether sufficient proof
was offered, or was in the record, to support a finding
that the leased premises were uninhabitable. We did not
because the habitability of the premises was not an issue
in the case. The record in that case revealed that, at all
times, Golt contended that the violation of the CPA was
the failure to obtain a license before advertising and leas-
ing the apartment. He never argued that the condition of
the premises was relevant to that issue or to his damages.
| repeat, our resolution of tH&g**47] issue indicates that

we agreed on all counts.

Had the habitability of the premises been the focal
point of our inquiry into the proper damages, we would
not have focused on cases addressing the effect of a failure
of one required to do so, to obtain a license when a statute
requires a license for regulatory, as opposed to revenue
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[*170] generating, purposes. But that is precisely what
we did. Thus, having concluded that such statutes do not
permit an unlicensed person to recover damages either
pursuant to contract or under quantum meruit, "regard-
less of any unjust enrichment to the other party", we went
one step further and held that the unlicensed person could
not benefit from the illegal contract at aB08 Md. at 12,

517 A.2d at 333-34.

The analysis of the Baltimore City licensing require-
ment for multiple family dwellings conducted by tiBmolt
Court was undertaken solely for the purpose of determin-
ing whether it was regulatory or revenue-generating. And
it was in that same vein, rather than as a statement of the
required condition of the premises that we commented
that the licensing requirement was an aid to the City's
efforts to maintain safe and healthftit*48] living con-
ditions. Conspicuously absent from that discussion was
an analysis of proof offered to establish the uninhabitabil-
ity of the premises in that casdd. at 13, 517 A.2d at
334.Again, no such proof was offered or relevant to our

view of the case.

[**978] Golt held that, where a statute, regulatory
in nature and designed to protect the public, requires a
person to be licensed preliminary to conducting his or her
trade or business, and that person fails to obtain a license
before undertaking it and/or entering into a business re-
lationship with another, it is against the public policy of
this State to permit that person to enforce any resulting
contract. The cases upon which we relied proceed on the
premise that, because they are illegal, "courts of equity
will not lend their aid to enforce an illegal contract . .
.," Harry Berenter, Inc. v. Berman, 258 Md. 290, 296,
265 A.2d 759, 763 (1970yhether or not, and, indeed,
notwithstanding, that the other party to the contract may
be unjustly enriched, "[t]he court's refusal . . . not [be-
ing] for the sake of the defendant, but because it will not
aid such a plaintiff."Thorpe v. Carte, 252 Md. 523, 529,
250 A.2d 618, 622 (1969**49] quoting Restatement
(Second) ofContracts § 598, cmt a. Quantum meruit
recovery was not permitted, the cases indicated, because
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[*171] that "would defeat and nullify the statutédarry
Berenter, Inc., 258 Md. at 296, 265 A.2d at 768ing
Northern v. Elledge, 72 Ariz. 166, 232 P.2d 111 (1951);
Lewis & Queen v. N.M. Ball & Sons, 48 Cal.2d 141, 308
P.2d 713 (1957)In extending the remedies available in
the case of an illegal contract to include recovery, on a
restitution basis, of amounts paid pursuant to the illegal
contract,Golt simply recognized that, to do otherwise —
not requiring an illegally gained benefit to be disgorged —
would result in the unlicensed person benefiting signif-
icantly from his or her illegal conduct and violation of
public policy. We also acknowledged thereby our affir-
mative duty to avoid allowing such a result.

Other courts, on similar logic, have reached consis-
tent results. See Rubin v. Douglas, 59 A.2d 690, 691
(D.C.App.1948); Cooper v. Paris, 413 So.2d 772, 773-
74 (Fla.App.1982); State v. Masters Distributors, Inc.,
101 Idaho 447, 615 P.2d 116, 123-125 (198¥50]
(restitution may be ordered as an adjunct to injunctive
relief sought by the StateHuffmaster v. Robinson, 221
N.J.Super. 315, 534 A.2d 435, 439-440 (1986); State v.

Ralph Williams' Northwest Chrysler Plymouth, Inc., 82
Wash.2d 265, 510 P.2d 233, 241 (1973)]he recovery

of that which has been illegally acquired and which has
given rise to the necessity for the injunctive relief not only
restores the property to the party but insures future com-
pliance where it is assured a wrongdoer is compelled to
restore illegal gains.").

In Rubin v. Douglasa plaintiff sued to recover monies
she paid the unlicensed defendant for treatment for her
arthritis. The Healing Arts Practice Act required a person
practicing the healing arts to be licensed. The defendant
argued that, because the contract was illegal, the services
were illegally rendered; hence, the plaintiff could not
recover the monies she paid. The Municipal Court of
Appeals for the District of Columbia rejected that argu-
ment. While acknowledging the general rule, it pointed
out:

However, if the parties are not in pari delicto,
and one of them has not been guilty of serious
moral turpitude,[***51] he
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[*172] may repudiate the contract and re-

cover what he has paid under it. And even
though a party be considered technically in

pari delicto he may be permitted to recover

if the law in question was passed for his pro-

tection and it appears that the purposes of
the law will be better effectuated by granting

relief than by denying it.

In the present case we do not consider
plaintiff in pari delicto with defendant, but
even if she were it is apparent that the law
was passed for the protection of the public,
including plaintiff, and that the purposes of
the Act will not be effectuated by permit-
ting defendant to retain that which he ought
not to have received. The public interests,
in our opinion, are best served by requiring
defendant to pay back the fruits of his illegal
agreement.

59 A.2d at 69Xcitations and footnote omitted).

Cooper v. Parisnvolved the payment of a portion of
a real estate commission to an unlicensed real estate bro-

ker by a person who, when the payment was made, was
[**979] aware that he was unlicensed. Having held the
contract to be void and illegab initio, 413 So.2d at 773,
the court ordered restitutidi**52] of the part payment
to be paid to the plaintiff. Rejecting the argument that by
being aware that the defendant was not licensed to trans-
act real estate business in Florida, the plaintiff wasari
delictowith the defendant, the court said:

When the legislature enacts a statute forbid-

ding certain conduct for the purpose of pro-

tecting one class of persons from the activ-

ities of another, a member of the protected

class may maintain an action notwithstand-

ing the fact that he has shared in the illegal

transaction. The protective purpose of the

legislation is realized by allowing the plain-

tiff to maintain his actions against the defen-

dant within the class primarily to be deterred.

In this situation it is said that the plaintiff is

not in pari delicta This rule is applied in

favor of a person seeking to recover back

money for services performed by a person

lacking a required license to perform such

services.
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[*173] 413 So.2d at 773juoting Maurice T. Brunner,
Annotation,Recovery Back of Money Paid to Unlicensed
Person Required By Law to Have Occupational or
Business License or Permit To Make Contragé
A.L.R.3d, 637, 662 (1976)***53] It went on to say
that

[T]o refuse to return the monies paid would

affront this Court's affirmative duty to see that

the party violating public policy not bene-

fit in any way as a result of his wrongdo-

ing. Otherwise, [the defendant] stands to

be rewarded for his illegal activities, a re-

sult to which this Court cannot subscribe.

Moreover, by allowing [the defendant] to

keep these monies this Court would implic-

itly encourage unlicensed personsto seek up-

front money, thereby eviscerating the salu-

tary purpose of [the real estate broker's li-

censing law] by permitting those persons to

keep any funds garnered prior to a judicial

declaration that the contract is void.

413 So.2d at 774.

Huffmaster v. Robinsgra consumer protection case,
is instructive insofar as it included in the definition of
damages recoverablee. restitution, the sum of $2,000
that the plaintiff paid the defendant on account of a con-
tract to repair the plaintiff's ca’534 A.2d at 440.

The majority does not dispute that the lease in this
case was illegal, against the public policy of the State of
Maryland, and, hence, unenforceable. Indeed, it specif-
ically [***54] so acknowledges. Nevertheless, rely-
ing primarily on out-of-state authority, much of which
predatesGolt, e.g. Comet Theatre Enterprises, Inc. v.
Cartwright, 195 F.2d 80 (9th Cir.1952); Host v. Gauntlett,
73 Misc.2d 96, 341 N.Y.S.2d 201 (1978hd Mosley v.
Johnson, 22 Utah 2d 348, 453 P.2d 149 (1969); see also
74 A.L.R.3d 637, 642and decrying the unjust enrich-
ment that would result were the petitioners awarded resti-
tution, it holds that the public policy considerations are
outweighed, in this case, by the degree of the violations.
Therefore, the majority says that restitution is not a per-
mitted remedy.
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[*174] Inasmuch assolt, like the cases the majority re- (1980); Hiram Ricker & Sons v. Students Int'| Meditation
lies upon, was decided on restitution principles, | do not  Society, 501 F.2d 550, 557 (1st Cir.1974he one that
believe, as the majority implies, that we were not aware of was decided afteGolt was decided by a court whose de-
those cases, including the ones discussetitih.L.R.3d cisions are not binding on this CourSmithy Braedon

at 642.In point of fact, | am satisfied that being very  Co. v. Hadid, 825 F.2d 787, 791 (4th Cir.198®As |
much aware of them, we simply rejected their rationale. indicated above, | am not convinced that we were igno-
In any eventGoltwas decided on Maryland public policy. rant of so well-known a principle when we decidédlt;

The out-of-state decisions on which the majority relies, on the contrary, | am satisfied that we considered, and

while similarly based off***55] public policy, invoke [***56] rejected, its application to the facts with which
the public policy of the state or jurisdiction whose law  we were there presented. Had these cases been cited in
they applied. Juxtaposed agair@olt, therefore, they a concurring opinion t&olt the contention that we were
simply are not persuasive. mistaken when we decidégblt might now be persuasive.

That having not occurred, however, that contention, made

The majority also relies upon a line of Maryland cases . . .
now, is, at best, unpersuasive and, in any event, too late.

dealing with claims for compensation for services ren-
dered, made by unlicensed persons engaged in occupa-  In any event, an illegal contract will not be enforced
tions for which a license is required. | find that reference even when the effect of non-enforcement will be to un-
to be quite interesting, but also curious. Three of the four justly enrich the other party to the contract. Indeed, when-
cases the majority cites to undermine tBelt principle ever a contract has been at least partially performed, one,
predate that caseSchloss v. Davis, 213 Md. 119, 131  or the other, of the parties to it will have been enriched,
A.2d 287 (1957); Gerry[**980] Potter's Store Fixtures and when

v. Cohen, 46 Md.App. 131, 136-37, 416 A.2d 283, 286
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[*175] enforcement is refused solely because the contract
is illegal, unjustly so. This is particularly the case when
guantum meruit recovery is disallowed as welGolt,

and the cases upon which it relied, recognized as much.
Therefore, it is no answer to the petitioners' action that
they will be unjustly enriched if permitted to recover resti-
tution; to deny a party to a contract the right to recovery
under that contract after it has been performed, or under
guantum meruit, necessarily is to permit the enrichment,
most often, unjustly, of**57] the other party.

The cases that have addressed the issue have involved before renting his premises and [tg*58]

the situation in which the defendant has received a bene-
fit, to which he or she would not otherwise been entitled,
as the result of the partial or complete performance by the
plaintiff of an illegal contract. When, therefore, the court
refuses the request of the party who was author of the
illegality of the contract, that party suffers a detriment.
In this case, however, the petitioners have paid all of the

the offending party; it is about, rather, whether an offend-
ing party will be allowed to enjoy, completely, the benefits
of his or her illegal conduct. Here, the respondents have
not suffered any loss as the result of their actions; on the
contrary, they have benefitted to the fullest possible ex-
tent. The public policy of this State cannot condone such
aresult, even if it had contemplated it.

Rather than provide incentive to comply with the local
regulatory scheme, today's decision provides a disincen-
tive. If a landlord who fails both to obtain a license
advise the
tenants of that fact, is allowed to retain the fruits of that
illegal conduct, that landlord may never feel the need to
license the premises. He or she could lease the unlicensed
premises until the tenant discovers the violation, secure
in the knowledge that, as long as the tenant pays the rent
when due, he or she has no, or at most, little, financial
exposure for that violation. The tenant would never be

sums due under the lease. Consequently, the issue is not able to recover the rent paid for

now about enforcing an illegal contract for the benefit of
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[*176] the premises; if, and when, the tenant discovers
the lack of licensure, the tenant will not be able to take
advantage of that fact, either because the tenant at that
time would bein pari delictoor because it would be un-
fair to allow him or her to do so. Therefore, as soon as
the tenant learns the premises are unlicensed, the land-
lord could effect his or her removal and, thus, be free to
lease the premises to another, unsuspecting tenant. The
scenario could be repeated over and over again, at great
profit. n5

n5 Howard County Code § 13.103 makes vio-
lation of any provision of the Code a misdemeanor
punishable by a fine of not more than $1000.
Section 13-411 ofthe CPA, like § 13.103 prescribes
a criminal punishment of not more than $1000 fine,
1 year imprisonment, or both. The CPA also pro-
vides a civil penalty; 8 13-410 imposes a civil fine
of not more than $1000 for each violation of the
CPA, up to a maximum of $5000 for subsequent
violations.

To be sure, were the Consumer Protection
Division of the Attorney General's Office to pursue
criminal charges against the lessor of unlicensed
property, that might provide incentive for that lessor
to obtain the proper license. Whether to pursue a
particular violation, and then, whether to seek civil
or criminal sanctions, rests in the sole discretion of

the Consumer Protection Division. It also depends
upon that Division's knowledge of the violation. It
is significant that neither in this case nor@olt
was the Consumer Protection Division involved.

Civil proceedings under the CPA and the lo-
cal criminal proceedings are not so satisfactory an
incentive inducing agent as the CPA criminal pro-
ceedings. They provide only limited monetary ex-
posure for the lessor, which may be dwarfed by
the size of the profit derived from the unlicensed
premises.

[***59]

[**981] The condition of the leased premises is one
of only two conceivable distinguishing features between
the casesub judiceand Golt. Indeed, it is the only one
the majority identifies. The majority's attempt to demon-
strate that the reason for the principle enunciate@aft
no longer exists fails miserably. Therefore, since, as we
have seen the habitability of the premises played no role
in the Golt decision, that case is dispositive of the issue
presented here.

There also is no basis for deviating from fBeltrule
S0 soon after its enunciation. 8tate v. Cohen, 166 Md.
682, 688, 172 A. 274, 277 (1934)¢ asserted that doc-
trines established by decisions of this Court should not be
abandoned,



Page 35

328 Md. 142, *177; 613 A.2d 964, **981,
1992 Md. LEXIS 160, ***59

[*177] unless the reason therefor has ceasgde Rice

v. Biltmore Apartments Co., 141 Md. 507, 513-14, 119
A. 364, 366 (1922fa rule, once deliberately adopted and
declared, ought not to be disturbed except for very urgent
reasons and upon a clear manifestation of errégcord
Hearst Corp. v. State Dep't of Assessment & Taxation, 269
Md. 625, 643-44, 308 A.2d 679, 689 (1978dctrine of
[***60] stare decisiss not to be construed as preventing
a change in a rule of lavf the rule has become unsound
in the circumstances of modern life).

The only other conceivable basis for differentiating
this case fron@oltis the nature of the respondents, which,
of course, colors the majority's perception of the equities.
The respondents, unlike the appelleesiolt, are not in
the business of renting real estate — the record reveals
that the only house they leased was the single family
dwelling, their former residence, which is the subject of

this litigation. WereGolt to be affirmed, the respondents
would have to return the respectable income they derived
from that lease, $10,200 for the one year term and $5,250
for the month to month tenancy, to the petitioners, pre-
sumably at a great hardship. The equities not being as
clearly on the side of the petitioners as they wer&aoit,

this case then is a "hard" case. But hard cases make bad
law. Federal Communication Comm'n v. WOKO, Inc.,
329 U.S. 223, 229, 67 S.Ct. 213, 216, 91 L.Ed. 204, 209
(1946); Northern Securities Co. v. U.S., 193 U.S. 197,
400-01, 24 S.Ct. 436, 468, 48 L.Ed. 679, 712 (1904)
[***61] (Holmes, J. dissenting). The majority seeks to
avoid what it considers to be a harsh result by changing
the rules of the game. It can only be sympathy for the
respondents which motivates and informs this decision.

Notwithstanding that it may be harsh in this case, n6 a
result consistent witsolt would be neither unreasonable
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[*178] nor unfair. It was, after all, the respondents who [**982] (e)(1) Notwithstanding any local or-
failed to obtain the necessary license and it was that fail- dinance or regulation requiring the licensing
ure that caused their present predicament. Their present or inspection of single or multi-family units,
misfortune is traceable to no one but themselves. | can a tenant shall pay rent which is due to a land-
see no reason to treat them any different than we would lord if:
a professional landlord who made the same omission. (i) The premises were rendered
Public policy does not favor relieving a party who admit- to or provided for the tenants;
tedly failed to do what he or she was charged by law to (i) The premises were other-
do from the consequences of that failure. And the policy wise habitable;
underlying the CPA does not justify such a result. (iii) The premises were used and
enjoyed by the tenant; and
n6é To the extent that the result in this case is (iv) The tenant was under rea-
harsh when applied to a non-professional landlord, sonable notice that the landlord,
one who owns and rents only a single family home, in rendering or providing such
the subdivision involved may amend its ordinance premises, expected to be paid by
or statute to make an exception for such rentals. the tenant.
(2) The amount of rent paid by a tenant who
[***62] rents a single or multi-family unit from a

landlord who does not comply with a local
ordinance or regulation described in para-
graph (1) of this subsection shall reflect the
difference between the property value of the
rented unit and the property value of a similar
unit rented in compliance

What Golt decided was clearly understood when the
opinion was filed in 1986. Legislation which would have
impacted th&solt decision was proposed during the 1989
session of the General Assembly. It, House Bill 391 ("HB
391"), would have amend&d8-204 of the Real Property
Article to add the following:
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[*179] with the local ordinanc§**63] or
regulation described in paragraph (1) of this
subsection.

The obvious purpose of the amendment, as even a
cursory review reveals, was to overr@elt. Proponents
of the bill admitted that this was so. The Legislation
Committee of the Associated Landlords of Cumberland,

Maryland, wrote to the House Judiciary Committee:

Dozens of landlords were sued by tenants
for thousands of dollars because the land-
lords' permit was no longer valid. They were
using a court case from Baltimor&élt vs.
Phillips) and the judges were helpless to rule
in an equitable manner because the Maryland
Law was mute on the subject. As a stop gap
measure, Cumberland repealed [its] occu-
pancy permit ordinance until a remedy could
be found. We believe HB 391 is that remedy.

The letter written by the President of the Maryland

Builders Association, in support of HB 391, opined:

This legislation is reasonable and neces-

sary. There are circumstances when a per-
son may be renting a unit where the landlord
does not have all required licenses and in-
spections. So long as this unit is habitable
and being used by the tenant, then the rent
on that unit should be paid.

Its opponent§™*64] joined the issue. The President
of Baltimore Neighborhoods, Inc. opposed the bill be-
cause its passage

would allow landlords throughout the state
of Maryland to be free from accountability in
their duty to be properly licensed, which un-
dermines the existing regulations of the local
governments. This adversely affects tenants
of multiple housing units in that the landlord
suffers no consequences for failure to meet
the standards mandated for such units.

The Legal Aid Bureau and the Legal Officer supervi-
sor of the Baltimore City Department of Housing and
Community Development, who characterized the intent of
the bill as "to circumvent the ruling in a recent Maryland
case Golt v.
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[*180] Phillips) where the Court of Appeals found a
Baltimore City tenant entitled to recover rent paid for an
unlicensed dwelling unit," both made the point that a li-
censing requirement, as part of the police power, is essen-
tial to a governmental subdivision's ability to ensure de-
cent housing. The Housing and Community Development
letter was specific:

There is an economic benefit to remain-
ing unlicensed, and without the possibility of
loss of rent there is little incentive to become
[***65] licensed. A dwelling that is not li-
censed does not get inspected, unless there
is a specific complaint. When an unlicensed
multiple dwelling is discovered, the landlord
is subject to a fine of $100 only if he fails to
obtain the license within a reasonable time
of being cited by a violation notice.

This bill establishes a disincentive for
landlords to comply with the licensing law.
Our code has a [definite] prohibition against
renting an unlicensed unit. To allow a land-
lord to collect rent in such an unlicensed unit

obviously undermines the effect of the law.

[**983] The proposed legislation did not make it out
of Committee, the vote being 15 to 6, with 1 absent.

The facts that the decision iBolt was rendered in
1986 and, since then, the Legislature has taken no ac-
tion to overturn or ameliorate its effect indicate that the
Legislature has acquiesced not only in the interpretation
we gave the CPA with respect to advertising and rent-
ing unlicensed premises, but also in the definition given
to "injury or loss" as used in § 13-408 and in the rem-
edy we prescribed for the CPA violation, as welkee
Nationwide Mutual Insurance v. USF & G, 314 Md. 131,
143, 550 A.2d 69, 75 (1988)**66] ("[T]he General
Assembly is presumed to be aware of this Court's inter-
pretation of its enactments and, if such interpretation is
not legislatively overturned, to have acquiesced in that
interpretation.”)Frank v. Storer, 308 Md. 194, 203, 517
A.2d 1098, 1102-03 (1986).egislative acquiescence in
interpretation placed on a statute should not be judicially
altered.);Frey v. Frey, 298 Md. 552, 562, 471 A.2d 705,
710 (1984)"[T]he General Assembly is presumed to be
aware of
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[*181] the prior holdings in this Court."}iealth Services
Cost Review Comm'n v. Holy Cross Hospital, 290 Md.
508, 519, 431 A.2d 641, 646 (198{Jhe General
Assembly is presumed to be fully familiar with the hold-
ings of this Court)Bingman v. State, 285 Md. 59, 65, 400
A.2d 765, 768 (1979)egislature presumed to know inter-
pretation of statute by Court of Appeals prior to statutory
amendment or revision).

In Golt, we held unanimously that the advertising and
leasing of unlicensed premises violate § 13-301 of the
CPA. We also held that where a license to rent premises
was required for purposes of regulation, and not revenue
[***67] generation, a lease of such unlicensed premises
is void and against public policy and, therefore, not en-
forceable by the lessor. Moreover, we held that the lessee
under such a lease may recover, as restitutionaryac-
tual, damages, the rent paid in respect of those unlicensed
premises. 308 Md. at 11-12, 517 A.2d at 338ve did
so because, we held, the lessor of unlicensed premises
should not benefit in any way from his or her illegal acts.

Id. at 12, 517 A.2d at 333-34Vithout challenging the
public policy underpinnings dBolt or the continuing vi-
tality of the rule that illegal contracts are unenforceable,
and with only an implicit disagreement with the notion
that a party should not benefit from his or her illegal acts,
the majority overrules the portion of the opinion which
would permit a lessee to recover rent paid pursuant to an
illegal lease. And it does so on a groufblt rejected

or, at least, did not rely on, maintaining, to the contrary,
at least by implication, thaBolt decided an issue that it
plainly did not. And it does so despite the fact that the
Legislature having been presented with the opportunity
to reversg***68] the Golt decision, refused to act, thus,
acquiescing in its holding. This Court, in my opinion, has
responded to an admittedly hard case by making bad law,
in total disregard of the principles sfare decisiand, in

the process, has taken a giant step toward undermining
the licensing laws of the State's subdivisions.

| dissent.



