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ENCLOSURE (1) to the Report of the Police Commissioner to
The Honorable Marvin Mandel, Governor, State of Maryland,
February 5, 1976







POLICE DEPARTMENT
BALTIMORE, MARYLAND

January 27, 1976

TO: Police Commissioner Donald D. Pomerleau
FROM: Director, Inspectional Services Division
SUBJECT: Request of Honorable Marvin Mandel, Governor

of the State of Maryland, concerning the report
of the Senate Investigating Committee established
pursuant to Senate Resolutions 1 and 151 of the
1975 Maryland General Assembly dated

31 December 1975

Sir:

I have read the report of the Senate Investigating
Committee dated 31 December 1975 and take many exceptions
thereto.

I find the report is one of conclusions alone and
those conclusions apparently not based on any discernible
evidence. I find it shocking that documentation and sources
for their conclusions are not listed. This is doubtless because
of secret testimony to which we are denied access.

I am dismayed that the report is so self-serving
and I am going to take exception to it by response to you, line
by line and step by step, of those statements pertaining to the
men and women of the Inspectional Services Division, that I
desire to challenge.

‘I want to do this by identifying the statement,
locating it by page and paragraph, and then commenting with
my response.

ENCLOSURE (l) to the Report of the Police Commissioner to
The Honorable Marvin Mandel, Governor, State of Maryland,
February 5, 1976,

ERE




Statement of Committee:
Page 3, Paragraph 2, Line 7.

"However, this information, in the form of hearing trans-
cripts, affidavits, subpoeriaed documents and correspondence,
is available for public inspection, on request, save that
information (l) turned over to prosecutorial authorities,

(2) concerning the identity of certain individuals (see Policies
and Procedures, infra), or (3) of a sensitive nature concern-~
ing the personal life of various individuals."

My Response:

Information of a sensitive nature concerning the personal
and private lives of individuals was never documented in our
reperts. This is not to say that information is never re-
ceived concerning predilections of individuals as a result of
their personal leanings. However, this was of no interest
to us and was never recorded or disseminated. This kind
of information was never solicited.

Statement of Committee:
Page 6, Paragraph i, Line ...

"Senate Resolutions | and 151 authorized the investigation of
any law enforcement agency in the state alleged to have con-
ducted unwarranted surveillance activities.

During the nine months in which the Committee was vested
with investigatory powers, credible allegations within the
purview of Senate Resolutions | and 151 were received by the
Committee with respect to one law enforcement agency, the
Baltimore City Police Department."

My Response:

We have no way of knowing all of the allegations that have
been made during the life of the Committee since a portion
of the testimony given was held at secret hearings. I do
deny emphatically that the allegations which were leaked and
appeared in the media had any credibility.




Statement of Commiittee:
Page 7, Paragraph 3, Line I, ..

"A significant inhibiting factor experienced by the Committee
was the lack of cooperation and, in fact, active resistance of
Comumissioner Pomerleau and his counsel, George I.. Russell,
Jr. While the Committee made every effort to obtain the
cooperation of the Department, it was clear shortly after the
investigation commenced that it was unlikely that any mean-
ingful cooperation would be forthcoming.'

My Response:

The Commissioner insisted and encouraged that a fair and
objective investigation be conducted relative to the alleged
activities of I.S. D. However, in pledging his complete
cooperation, the Commissioner did not foresee the creation
of an atmosphere poisoned by unsubstantiated newspaper
accusations, allegations, inferences and innuendos. This
deleterious situation was compounded by the questionable
professional conduct of the Senate Investigating Committee.
Also, the Commissioner encouraged the Senate inquiry in
accordance with Resolution SR-1 and not the changed
Resolution SR-151. ’

Statement of Committee:
Page 8, Paragraph l, Line 7.

"Furthermore, it was the policy of the Commaittee not to
place in any peril law enforcement officers involved in the
investigation of criminal activities in an undercover or
sensitive capacity. As a result, the Committee was often-
times precluded from contacting various persons or pur-
suing areas of inquiry which may have been of interest."

My Response:

Although the Committee was well aware that George L.
Russell, Jr. had been retained as the appropriate counsel
for past and present members of the Baltimore Police
Department, and that he was to be notified of any impend-
ing interview of prospective witnesses, the Committee on

. M occasions agproached past and present members _of the
‘rm ‘V‘OI" . altimore Police Department for the guipgsg of interviewing
108'0”'\- ( theny, ~wWithout notifying Mr. Russell. Additionally, the

Commuittee promised to keep the fact of the interview secret.
Effective representation was therefore denied these witnesses.
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Statement of Committee:
Page 9, Footnote 1...

"It is interesting that many members of the Baltimore City
Police Department were, until many years after [.S.D. was
established, unaware of the existence of the unit, since

I.S5. D. is not within the normal chain of command and answers
anly to the Commissioner. Until recently, most Department
personnel, if aware of the unit's existence, had little, if any,
actual knowledge of its functions and activities. "

My Response:

General Order 66-2 dated June 25, 1966, explains the structure
of the Department, to include I.S.D. and explains the functions
of the I.S. D.'s Intelligence Section. In addition, on May 5,
1966, a news article appeared, announcing the genesis of the
unit, in an evening edition of the Sunpapers. General Order
66-2 dated June 25, 1966, explains the organizational struc-
ture of the Department, to include the Inspectional Services
Division. This General Order, among others, was distributed
to all sworn personnel for their information. In addition, on
May 5, 1966, the Baltimmore Sun, morning edition, described
the Intelligence Section as "'...to be an inspectional unit
watching the community for information on organized crime
and vice from lottery rings, narcotics peddling, burglary
gangs and secret organizations engaged in subversive activities.'

"The unit will develop confidential informants within the under-
world and maintain close liaison with other law enforcement
agents on local, state and federal levels.' High on the list of
priorities recommended by the International Association of

Chiefs of Police report entitled "A Survey of the Police Depart-
ment - Baltimore, Maryland'" dated December 30, 1965, indicated
that intelligence is a control function and '"'It is intended to keep
the Commissioner informed of the presence and activity of
organized criminals--whether they are engaged in extortion, vice
activities, burglary or other crimes. He should also have infor-
mation concerning the structure, membership and plans of secrect
organizations engaged in subversive activitiecs. These may include
groups that threaten the national or community safety and welfare.
They will also include confederations created to inflame religious
and racial prejudices and those that foment disturbances and violence.




Continued Response:
Page 9, Footnote 1. ..

Additionally, numerous Education and Training Entrance lLevel
classes received an indepth review of the Intelligence Section.
This review was also covered in earlier [n-Service Training
classes to bring prior members of this Department up to date
on the intelligence functions. (See Appendix B)

In the management of an agency the size of the Baltimore Police
Department, with its tremendous responsibility, the Chief
Executive must limit his span of control. The organizational
structure of this agency is logically designed to maximize the
ability of the operational forces to fulfill their mission. There
are, in fact, three Staff Divisions whose Directors report
directly to the Police Commissioner--the Planning and Research
Division, the Public Information Division, and the Inspectional
Services Division. Additionally, the Deputy Commissioners of
the three Bureaus, Administration, Operations, and Services,
report directly to the Police Commissioner. These six officials,
coupled with the Police Commissioner's personal staff, insure
the direction, control and logistical support for the operations

of this agency.

It is obvious the State Senate Committee and its staff have no
understanding of management principles or how to direct and
control an urban area police force.

Statement of Committee:
Page 9, Paragraph l, Line l...

"I.S. D., unlike other units in the Police Department, was to a
great extent, operated on a 'need to know' basis, meaning that
when an individual was given a task, he was not made aware of
why the order was given or for what purpose the information he
obtained would be used. "

My Response:

Our coverts, when given certain missions or goals, were pro-
vided only that information which he needed to conduct an

intelligent observation or inquiry. He, the covert, would sub-
mit a report that was carefully scrutinized. He had no need to
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Continued Regponse:
Page 9, Paragraph |, Line I, ..

know what other coverts were doing who could have been assigned
another facet of this sam= general investigation. This accepted
method of intelligence operations also had the effect of corrob-
orating, verifying, and evaluating information furnished by
coverts to supervision.

Statement of Commuittee:
Page 10, Paragraph 2, Line ...

"The apparent newsworthiness of the investigation made more
difficult the environment in which the Committee was expected
to do its work."

My Response:

The atmosphere of sengatignalism, etc., regarding the inyesti-
gation was, in fact, created, orchestrated and nurtured by the
Committee.

L~

Statement of Committee:
Paragraph 2, Line 7...

"They strongly felt that through 'leaks' or otherwise, intense
coverage by the media significantly decreased an individual's
chances of remaining anonymous. "

My Response:

This became apparent through information supplied to the news
media by ''sources close to the investigation."

Statement of Committee:
Page 17, Paragraph l, Line l...

"On March 5, an open hearing to which the general public was in-
vited to appear was held by the SR-1 Commaittee and testimony from
six persons was received. Among those witnesscs were: Congress -
man Parren Mitchell (D., Md.) who testified concerning the sur-
veillance of his campaign activities and public meetings by a covert

6o




Statement of Committee:
Continued
Page 17, Paragraph 1, Line L.

operative of the I.S. D, ; David Glenn, a former director of the
Community Relations Commission of Baltimore City who testified
concerning statements made to hirn by Commissioner Pomerleau
indicating broad surveillance by the Baltimore City Police Depart-
ment of the attivities of Mr. Glenn and other members of the
cornmunity."

My Response:

Police Officers known and unknown to Congressman Mitchell were
present in his campaign headquarters on election evening,

November 3, 1970. These were troubled times and there were

those among his followers who not only advocated violence but were
quite capable of committing violence. Police were there so that
Command Officials of the Police Department could be aware of the
tenor of the meetings. The election was very close and surveillance
continued for several days so that officials could move police in, in
case of violence. If my memory serves me correctly, we had almost
500 troops ready to move in, in case they bhegan burning, because it
was your determination that this town never will burn again. There
were those who encouraged violence and burning, even though
Congressman Mitchell, himself, always discouraged such activity.

I recall one particular incident among one of these meetings when
Congressman Mitchell said, in effect, that if he lost, he would never
run again. Someone in the audience shouted, '"If you lose, you will
not have a District to run in again,' and with this statement that
individual lit a match and held it up to the audience. There was much
shouting of approval at this point.

With respectto Mr. Glenn, should he have taken part as a speaker at
meetings, it is entirely possible our informant reports would have
reflected his statements. Once again, it was not Mr. Glenn, person-
ally, we were specifically interested in, but the activity of the group
of that particular day or night. Once again, I cannot stress too strong-
ly that we had no interest in political campaigns as such, but only the

inflammatory potential that existed in groups such as the one described

above with regard to the lighted match incident.




Statement of Committee:
Page 19, Paragraph 2, Line 4...

"Testimony received in these hearings concerned, among other
things, various policies, practices and procedures of I.S. D. in-
cluding the surveillance of persons not suspected of criminal activities
and the collection and storage of data pertaining to these individuals."

My Response:

Surveillances of groups that advocated disruption of the streets and
violence in the community, and we have had such experiences during

the emotional days of the Vietnam War, the Cambodian Invasion, the
Black Panthers, National State's Rights Party, Ku Klux Klan and
American Nazi Party, Fighting American Nationalists, etc., were
carried out, this is keeping with our sworn duties. Persons not sus-
pected of criminal activities or those who never advocated violence

were never surveilled, You and I both, I felt, made this perfectly clear
to the Senate Committee on October 18, 1975, that our interest was only
in groups that advocated violence and/or individuals bent on criminal acts.

Statement of Committee:
Page 19, Paragraph 2, Line 7...

"Additionally, testimony concerning wiretapping without court
authorization by C & P personnel at the request of members of the
Department was heard."

My Response:

I feel compelled to state that I.S. D. never engaged in wiretapping
without court authorization, that we never made any such thing as a
""request' of the C & P, that the only wiretapping done was by court
order in organized crime cases and wiretapping or other electronic
surveillance was never used in the domestic intelligence field.

Statement of Committee:
Page 20, Paragraph 3, Line 2...

“"The only statement concerning its investigation of I.S. D. in the six

page report was as follows: 'The Grand Jury recommends that the I, S. D.
investigation which began under the previous Grand Jury and has con-
tinued this term be terminated. There has been no testimony presented
which supports allegations of criminal activity in the procedures of the
Inspectional Services Division of the Baltimore City Police Department.' "
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My Response:
Page 20, Paragraph 3, Line 2...

It is interesting to note that the Comrnittee stopped short of

the full statement reported in the mecdia, thus failing to tell

the public the pertinent information of the outcome and comment
on the Grand Jury inquiry. I should like to quote the addition
which the Committee failed to put in their report: ''The Grand
Jury forewoman Emily Laisy made the following statement:

'"The jury really didn't find anything questionable
in the activities of 1.S.D.'
The News American, May 9, 1975

'The Grand Jurors were disturbed about a lot of
irresponsible reporting about the investigation and

of leaks possibly coming out of the Grand Jury itself.' "
The Sun, May 10, 1975

Statement of Commuittee:
Page 21, Paragraph l, Line l...

"During the months of August and September, the SR-151 Committee
held two unannounced, closed hearings at which two witnesses
testified. Their testimony consisted primarily of detailed infor-
mation concerning the operation of I.S. D., and the involvement

by the Department and the C & P Telephone Company in the
interception of telephone communications without legal authorization."

My Response:

I repeat once more that only with court orders in the organized
crime field did I, S, D. use electronic interception of telephone
communications and no electronic surveillance was ever carried
out in the domestic intelligence field.

Statement of Committee:
Page 23, Paragraph 2, Line L. ..

"I.S. D. differs from other divisions in the Department in that
its chief officer reports directly to the Commissioner rather
than to him through another management echelon. "
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My Response:
Page 23, Paragraph 2, Line lL...

[.S.D. does not differ from all other Divisions in the Depart-
ment. As I have previously noted, three Deputy Commissioners,
Planning and Research and Public Information Divisions report
directly to the Commissioner without going through other
management echelon.

Statement of Committee:
Page 23, Footnote 2

'"Major William Rawlings, who served as the Lieutenant of the
Intelligence Section of I.S. D, until 1974, should be specifically
mentioned hecause of the instrumental role he played in the
overall development of I.S. D, as an 'intelligence' unit. In 1974,
Rawlings was promoted from lieutenant to major and placed in
charge of the [,I.D."

My Response:

The Committee's date of Major Rawlings' promotion is in-
correct. He was promoted on March 3, 1973, and appointed
Director of the Internal Investigation Division. Major Rawlings
did play an important role in the development of .S, 1D. and
always conducted himself in a highly professioral mianner.

Statement of Committee:
Page 24, Paragraphl, Line 3...

"Personnel in this section received no formal Departmental
training in intelligence -gathering techniques beyond that
minimal amount included in the regular Police Academy
curriculum. Essentially, newcomers were trained by
experienced officers on-the-job or learned through trial and
error. There were a few books and manuals scattered
around the I.S.D. offices, but these were utilized only upon
the individual's initiative."

10 .




My Response:
Page 24, Paragraph l, Line 3...

I take exception to the Comunittee's report saying that there
were "a few hooks and manuals scattered around the IS, D,
offices.' This is an unconscionable attempt to picture the

I.S. D. offices as being less than disciplined and businesslike.
I am happy that the Committee states that newcomers were
trained by experienced officers and that they were able to
learn by their experiences. It is also interesting to note that
the Committee contradicts itself on Page 25, Paragraph 2, of
their report in which they say that '"at least five I.S, D. officers
were trained at the Army Intelligence School, Fort Holabird."
Training and supervision were very strict at I.S5.D.; and as
you know, personnel's performance was evaluated on a con-
tinuing basis. There were several who could not st»ad the
strict supervision and training and had to be reassig'gxed to
other divisions.

Statement of Cominittee:
Page 25, Paragraph 1, Linec 1...

"Until the promulgation of G, O, 1-75, there were no written
orders or guidelines concerning the operation of I.S. D, It
operated essentially on oral direction. The only relevant written
guidance was a two-page memorandum dated February 2, 1973,
disseminated by the Commissioner to all Department personnel
concerning the use of electronic eavesdropping devices. Thus,
there was no written guidance in such important areas as:

(1) the circumstances under which investigations were to be
commenced, continued, and terminated; (2) the general purpose
and scope of the investigative process; (3) the collection, evalu-
ation, storage, and dissemination of data pertaining to individuals;
(4) the conduct of intelligence personnel and their operatives; and
(5) relationships with other law enforcement agencies, "

My Response:

On January 17, 1975, Police Commissioner Pomerleau for-
warded to the Chairman of the Senate Committec on
Constitutional and Public l.aw, a detailed packet of directives
and guidelines pertaining to the intelligence-gathering process.
This was in response to several questions raised at a Committec
hearing on January 14, 1975. listed below is an accurate index
of material given to Chairmian Conroy.
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Continued Response:
Page 25, Paragraph 1, Line 1...

(1) Inter-Office Memo dated January 17, 1974 from Major
Bernard ¥. Norton to Lieutenant Donald E. Woods
directing same to have the intelligence files (cards,
folders) purged and to cease active domestic intelligence
operations.

(2) Inter -Office Memo dated January 18, 1974 from Lieutenant
Donald E. Woods to all members of the Inspectional
Services Division, Intelligence Section directing that all
members will actively participate in the purging of all
intelligence files and to immediately disengage all domestic
intelligence activities both overt and covert.

(3) Police Commissioner's Memorandum, February 2, 1973,
regarding the use of Electronic Devices, Wire Interception
and Interception of Oral Communication, Wiretapping and
Eavesdropping.

(4) Police Commissioner's Memorandum 72-21, March 2, 1972,
and "How Organized Crime Corrupts our Law Enforcers" -
Reader's Digest. :

(5) Police Commissioner's Memorandum 72-63, July 13, 1972,
and Police Guide on Organized Crime - Law Enforcement
Assistance Administration.

(6) Drug Abuse Manual - Fedecral Bureau of Narcotics and
Dangerous Drugs in conjunction with the Baltimore Police
Department, pages 137-152.

(7) Training Keys #3, 4, 5, 15, 37, 39, 51, 57, 64 and 71 -
International Association of Chiefs of Police.

(8) Basic Elements of Intelligence - Law Enforcement
Assistance Administration.

(9) "Roll Call Training Guide on Organized Crime" -
Baltimore Police Department.

Of course, this index does not include the training that is pro-

vided within the unit by the commanding officer and supervisors

of the Intelligence Section. It is obvious that thorough written
directives and oral direction provided for tight controls and

guidelines for the intelligence-gathering process as practiced by

the Inspectional Services Division of the Baltimore Police Department.

It is apparent that the submitted documents were not read by the
staff and commaittee; or if read were not assimilated.
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Statement ol Commitlec:

Page 25, Paragraph 2, Line 6...

"Training of I.S.D. personnel in the use of this equipment,
was, again, rather informal. While a few officers were
familiar with most I.6. D. hardware, most individuals de-
veloped discreet specialties, e.g., cameras or recording
devices. "

My Response:

Once again, the lack of understanding of the Committee with
regard to the operation of an intelligence unit in a large urban
area police department shows through. All officers in I, S, D.
were not trained photographers; all were not trained to install
legal eavesdropping devices, etc. There were only those that
we thought we needed to operate efficiently who would be
trained in these specialties. They were trained on a ''need-
to-know'! basis. This is a cardinal rule, the hallmark of a
professional intelligence unit.

Statement of Committee:
Paragraph 2, Line 9...

"At least five 1.S. D. officers were trained at the Army Intel-
ligence School, Fort Holabird, during the late 60's in defense
against electronic eavesdropping and surreptitious entry. In
the course of such training, the trainees were inevitably
familiarized with the 'offensive' use of such practices. It
may be concluded from the foregoing that I.S. D. had the
means and the knowledge to carry out sophisticated surveil-
lance activities."

My Response:

B

"Offensive'’ tactics taught by the Army Intelligence School at
Fort Holabird,which were part of the curriculum of that schecol
of the United States Army, were taught in order to defend
against surreptitious entries at the Police Department. As you
know, our old building had many security weaknesses and we
were fortunate to have the Army train our men to shore-up
those weaknesses and prevent attacks by bomb throwers upon
the building or personnel. Extreme security measures were
being taken at this time at all District Stationhouses and
Headquarters Building because of the well-known attacks

- 13 -




Continued Response:
Page 25, Paragraph 2, Line 9...

against police installations throughout the country, and we

were particularly vulnerable. There was even talk among
patrol officers, judges, and defense attorneys that the Central
District, after preventive measures were taken, resembled
more of a fortress. You will also recall, there was an actual
break-in of the I.I. D. headquarters. It was necessary, there-
fore, for our personnel to learn how these acts could take place.

Statement of Committee:

Page 26, Paragraph 1, Line 7...
"Unfortunately, as is often the case with informants, certain
of them were as untrustworthy or amoral, or as much a threat

to society, as those persons against whom they were employed. '’

My Response:

It is true many informants in criminal matters, of course, are
persons of low character and untrustworthy; however, there is
no other way to obtain criminal information but from fellow
criminals, It appears to me that the Committee staff having
had only experience in homicide and related criminal fields,

is only familiar with informants whose backgrounds are that

of a criminal nature.

In domestic intelligence, however, I tell you that some of our
informants in the domestic intelligence field were persons who
were bulwarks of society and certainly not a threat to society.
Some were outstanding citizens in the community and persons
of strong moral fiber. Some were carefully selected sworn
police officers of this Department.

Finally, it is obvious to me, and the record reflects, that the
Committee staff's experience is limited to the criminal field.

Statement of Commeittee:

Page 26, Paragraph 1, Line 12...
'""It is noted that there were no criteria by which 1. S. D. officers
were guided in evaluating the reliability of operatives and in-

formants and the data they supplied.'’




My Response:

Page 26, Paragraph 1, Line 12...

The reliability of operatives and informants and the data they
supplied were continually being evaluated by I.S. D. supervision.
When, in this process, informants "were found to be unreliable
and when, upon re-evaluating they did not seem to be producing,
they were terminated. As pointed out above, sometimes two
informants, unknown to each other, would carry out a similar
assignment. In this way, supervision had a check and balance
on them to determine their credibility. Written guidelines

in controlling informants, the background and training of my-
self and my immediate subordinate, the Lieutenant in charge of
the Intelligence Unit, also provided the necessary checks and
balances to establish and be alert to the reliability of operatives
and informants and the data they supplied.

Statement of Committee:
Page 27, Line 1...

""1'If there was a meeting in Baltimore City, we (I.S.D.) were
there.' While I.S. D. surveilled groups such as the Workers
Party of America, The Young Communists, Sparticus (sic),
Mother Jones, the Vietnam Day Committee, the Soul School,
Make a Nation and the Black Panther Party, personnel also
attended meetings at schools and colleges, including the Uni-
versity of Maryland Law School, Johns Hopkins University,
The Community College of Baltimore, and Morgan. The meetings
of formal community associations such as the Edmondson Village
Improvement Association, and informal ones, such as a group
from Cherry Hill concerned about rodents and a group from
West Baltimore concerned about a road relocation, were rmoni-
tored by I.S, D. Further, broader-based organizations like

the Black United Front were subject to 1. 5. D. scrutiny. All
strikes were covered, and information, including photographs,
was obtained concerning participants in picket lines."

My Response:

|Once again, I must repeat that 1.5, D. only was interested in

oups that advocated violence or public disorders. The group
itself, unless it was a group that publicly dedicated itself to
violence, was of no interest. However, there were, from time
to time, persons who attended these group meetings who were
not of the same high caliber as the persons who directed groups
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Continued Response:

Page 27, Line 1...

or had no interest in the purpose of the group itself. Their

only purpose was to infiltrate and attempt to arouse the group

to violence, The statement, '"All strikes were covered...'" was
completely incorrect. All strikes were not covered but only
where information was received that there could be disruption,
as we learned in the Schmidt's Bakery strike, would be observed.
There were times when, in support of Patrol, photographs were
obtained of disruption in the strike area and disorderly conduct
arrests made.

Statement of Committee:
Page 27, Paragraph 1, Line 1...

""In addition, political campaigns of candidates such as Congress-
man Parren Mitchell, State Senator Clarence Mitchell, III,
George Russell, Jr., Milton Allen, and Judge Joseph Howard
were watched and in some cases infiltrated. '

My Response:

I have repeatedly assured you that political campaigns were
never infiltrated. There were individual cases, as you will
recall, for instance, in the congressional election of Parren
Mitchell when it was necessary to attend open meetings at the
Candidate's Headquarters because some of his supporters
threatened to burn the District if he lost,

Additionally, no I.S. D, personnel attended meetings, at the
direction of supervisors of I.S. D., of Candidates Milton Allen
and Judge Joseph Howard. The political debate prominently
mentioned in the media and the Senate Report, of Senator
Clarence Mitchell and The Honorable George L. Russell, Jr.,
was covered to prevent violence as some in attendance had
such propensities. I repeat, we had no interest in the political
campaigns of any political aspirants.

Statement of Committee:

Page 27, Paragraph 1, Line 4...

"Finally, I.S.D. regularly monitored meetings of government
agencies in Baltimore such as the City Council, the School

- 16 -
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Statement of Committee:

Continued
Page 27, Paragraph 1, Line 4...

Board, the Liquor Board, utility rate increase hearings and
expressway hearings.”

My Response:

I wish to repeat myself in assuring you that I.S, D. did not
regularly monitor meetings of community interests. Once

again, it was only when there was reason to believe that

disruptive groups would attend, so that in support of Patrol,

we could identify the activity before it got out of hand. I

think it necessary to note here also that Community Relations,
upon invitation of community organizations, would attend meetings.

As you know, government agencies such as City Council and other
hearings such as utility rate increase hearings would request us
to attend, sometimes depending on the nature of the issue coming
before the hearing agency that day or night, because they were
fearful of violence.

Statement of Comrittee:
Page 27, Paragraph 1, Line 6...

"On occasion, 1I.S.D. personnel utilized concealed recording
devices to capture the proceedings."

My Response:

I emphatically deny that any concealed recording devices were
used to capture proceedings of City Council, School Board,
Liquor Board, utility rate increase hearings or expressway
hearings.

Statement of Committee:

Page 28, Paragraph 1, Line 1l...

"I.S.D. personnel attending meetings were required to submit
written reports indicating as much of the following as possiblz:
the subject of the meeting, the identity of the leaders and
speakers and an account of what they said and the names of
every person in attendance including members of the press and
media."
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My Response:

Page 28, Paragraph 1, Line l...

Members of the press or media were not routinely mentioned

in I.S.D. reports. The statement that ''names of every person
in attendance' is ridiculous; this would be impossible. It is more
likely That only those whom the informants recognized were in-
cluded in writt s. However, it must be stated that
should speakers or members of the media engage in criminal
activity, there would be no question about their names appearing
in I.S. D. f{iles.

Statement of Committee:

Page 28, Paragraph 1, Line 7...

"Certain reports were distributed inter-governmentally, to,
for example, the F.B.I., Army Intelligence, the Mayor's
Office, and the Attorney General's Office, while others
stayed within the Department. Distribution was determined
by I.S. D. supervisors.''

My Response:

It is true that reports on a need-to-know basis were distributed
inter-governmentally. It was quite appropriate to do so. Dis-
tribution was determined by the Director of the Division,

Statement of Committee:
Page 29, Line 4...

"While a file card and personal ‘'activity folder' was created
for each person mentioned in a report, 'dossiers’ were pre-
pared only on certain persons. A ‘'dossier' was comprised
mainly of a 'background report' prepared by I.S. D. personnel,
upon the oral direction of a police superior."

My Response:

The so-called dossier consisting of background reports were
prepared only on persons engaging in or about to engage in
criminal activities., File cards and activity folders were
created, of course, in a business-like fashion, but no background
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Continued Response:
Page 29, Line 4...

investigation was made of these individuals unless their activity
subsequently indicated that they were about to engage in criminal
activity., There was no need for background investigations on
individuals who were active in the peace movement of the late
60's and early 70's and none were made simply because they
were involved.

As you know, the Intelligence Section is required to conduct
comprehensive inquiries of personnel being assigned to sensi-
tive positions within the Department and those being considered
for promotion. On a number of occasions we compiled full
field backgrounds on these individuals.

While we have no way of knowing what testimony was received
in this regard, it is possible that the person testifying had

bits of information concerning comprehensive data we gathered
during our involvement in the police corruption field. We had
complete and comprehensive folders in this regard, and it is
possible testimony before the Committee was such as the fore-
going and they concluded these were '"dossiers.”

Statement of Committee:
Page 29, Line 9...

"The background report resulted in as much detailed information
as possible being compiled about a person such as address, phone
number, employment, earnings, close associates, debts and
creditors, family members and relatives, business activities,
and property owned. There were no limits placed upon the nature
of the information amassed in a background report. In fact, ex-
tremely personal and sensitive information was included in back-
ground reports when it could be obtained, and the subjects were
at times followed and observed in their personal habits, One
experienced I.S. D. member recalled '...there was no limi-
tation... as a matter of fact, the more information you could
gather, this, in the sight of your superiors, made you a

better officer,' ' ‘
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My Response:
\ Page 29, Line 9...

It is assumed here that the Committee is talking about
organized crime figures wherein detailed persoral infor-
mation is obtained within the scope of legal constraints
such as the Fair Credit Act of October 26, 1970. Sur-

- . . . . . .
W veillances of criminals were carried out and information

obtained reported. I do want it understood that in the
domestic intelligencg fleld such background reports were
( 'E not made unless an individual or individualscrassedthat

hne into the . Once again, 1.S.D. was not
inferested in the personal habits or personal predilections

Q of these individuals., Dossiers were not compiled in the
« V" domestic intelligence field.

’ o(ll""
w Statement of Committee:
D\oh& Page 30, Paragraph 1, Line l...
- "While dossiers were prepared on organized crime figures
and persons in the criminal milieu, evidence clearly indicates
that such files were also maintained on individuals whose

'\ only characteristic in common was their active involvement
in community and political affairs.”

My Response:

My response to this is to that portion of the sentence beginning
""evidence clearly indicates that such files, etc.:'' This did
not happen and has been responded to previously.

Statement of Committee:
Paragraph 2, Line 6...

"Saurces were developed, for example, within the C & P
Telephone Company, Bureau of Vital Statistics, F.B.I.,
National Security Agency, credit bureaus, Baltimore City
Liquor Board, State Real Estate Commission, Department
of Education, Baltimore City Bureau of Water Supply and
the State Department of Assessments and Taxation.'
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My Response:
Page 30, Paragraph 2, Line 6, ..

The sources mentioned are frequently used by law enforce-
ment officers in the conduct of bona fide investigations.
These are not unlawful sources. Information from any
credit bureaus was legally obtained.

Statement of Committee:
Page 30, Paragraph 2, Line 10...

"Most sources supplied information upon informal oral
requests; subpoenas were rarely, if ever, used.'

My Response:

Subpoenas were not by law required for this kind of infor-
: in the acquisition of

public or law enforcement information.
———

Statement of Committee:
Page 31, Line 2...

"Indeed, there is evidence from I.S. D, personnel that often
the source'’s employer did not know of his handiwork on be-
half of I.S. D, "'

My Response:

Sources were never requested to release information that
was not consistent with their employer's established guide-
lines, .

Statement of Committee:
Paragraph 1, Line l...

"An additional duty of I.S.D. was to thoroughly review local
and regional newspapers and clip any articles in which the
Department or Commissioner Pomerleau were mentioned.
These articles, like reports, went to the Commissioner
through a channel of I.S. D. supervisory personnel and
were filed, at a minimum, according to subject matter
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Statement of Committee:
Continued
Page 31, Paragraph 1, Line 1l...

and author, if available, Certain radio and television
broadcasts were also monitored and written reports pre-
pared noting any comments or criticisms concerning the
Department and staff."

My Response:

Newspapers and magazines are public documents. It is

neces Commissioner and the Department

to be informed regarding the feelings of the co i -

wards the Department, 1h order that the Department be re-
sponsive e communitly., At no time were articles filed
according to author, Radio and televigj ould

be subject to the same justification as newspapers and magazines.
It is in this manner that a responsible officer maintains a sensi-
tivity to the pulse of the community, Effective management
needs these kinds of data.

Statement of Committee:

Page 31, Paragraph 3, Line 1l...

"With respect to the day to day operation of the unit, super-
vision of I.S, D, personnel was generally lax. Once given
their assignments, unit members and operatives were
relatively free to carry them out as they saw fit. For
example, if an assignment was to cover a political rally, it
would be left to the I.S. D, member's discretion as to how
information concerning the participants and those in attendance
would be obtained. While the name and address of 2 person
could be procured by tracing his license tag number, it might
also be acquired by following him, the latter method neces-
sarily involving a greater invasion of the individual's pri-
vacy than the former. At least one member turned the
situation to his own advantage, relating that in the absence

of any real supervision, he was able to 'get in a lot of
studying while on the job.' "
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My Response:
Page 31, Paragraph 3, Line l...

The Inspectional Services Division has an extremely low
ratio of supervisors and detectives. All members are given
detailed instructions on a daily basis. To ensure proper
operation of the Division, all investigations must be reported
in writing.

Surveillances of individuals suspected of criminal activity

is a legitimate technique of a bona fide investigation. Also,
it should be noted that Motor Vehicle Administration records
are open to the public.

Statement of Committee:
Page 32, Paragraph 1, Line 1...

"Through the aforementioned procedures, I.S.D. amassed
a data bank containing the names of, and information per-
taining to, hundreds, perhaps thousands, of citizens of this
state, many of whom did nothing more than testify with
respect to a particular piece of legislation before the
Baltimore City Council, or peaceably walk a picket line."

My Response:

I also consider it the height of ridiculousness for the Senate -
Committee to approve a statement that we would ""amass''
information on persons who did no more than testify on
\legislation before the Baltimore City Council or peaceably
walk a picket line.

It seems to me to be quite inappropriate for a Senate Committee

to release speculative figures which can only contribute to the
sensationalism of the issue. We, of course, did not amass data.

on those who did no more than testify before a legislative body

or peaceably walk before a picket line. I could not resent this more.

Statement of Committee:
Page 32, Paragraph 2, Line l...

""Evidence indicates that in response to requests trans-
mitted from the office of the Deputy Police Commis-

sioner, Frank Battaglia, I.S. D. would furnish reports
on many applicants for employment with city, state and
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Statement of Commmittece

Continued
Page 32, Paragraph 2, Line 1...

federal agencies. X a particular individual was not rnentioned
in intelligence records, a report would be submitted to Deputy
Commissioner Battaglia's office indicating that a search of
1.S5.D, files had been conducted 'with negative results.! How-
ever, if the subject's name appeared in the information bank,
a positive report listing all data concerning the individual in
question would be forwarded. Whether a prospective employee
was apprised that such an investigation was done, and if so,
whether he was made aware of and could comment on the infor-
mation imparted to his potential employer by the Department,
is not shown. '

Myv Response;

I had to cause an investigation at I.S. D, to find out what the
Committee meant by this particular statement. Ican never rc-
call Deputy Commissioner Battaglia or his office requesting
reports on applicants for federal employment, state, or city.

It could be the Committee received incorrect testimony. The
only material I can recall that was furnished to Deputy Commis-
sioner Battaglia or his office would be police investigations such
as promotions, transfers to the Vice Squad which are cleared by
1.S.D., and the involved and complex investigations of police
corruption.

Statement of Committee:
Page 35, Paragraph 2, Line 7...

"While I,S.D, quite properly monitored groups such as the Black
Panthers and The Young Communists, evidence also showed acti-
vities, persons and organizations having no connection with crime
or unlawful activities were improperly surveilled and investigated.
There was no valid purpose for 1.S.D, personnel to have regularly
monitored meetings of community organizations and government
agencies, political campaigns and associated functions, and picket
lines, and to have reported detailed information concerning what
transpired and those in attendance. The Department's explanation
that only some public meetings were attended for the purpose of
maintaining order or to keep a rapport with those individuals in
attendance who were under criminal surveillance is not accurate
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Statement of Committee
Continued
Page 35, Paragraph 2, Line 7...

in light of the substantial evidence provided by numerous former
members of I,S, D, that all such meetings in Baltimore City

were regularly attended and information, when available, was
recorded concerning everyone in attendance with special emphasis
on leaders of organizations and rising stars in the community. "

My Response;

1.S.D, personnel did not regularly monitor meetings of community
organizations and governmental agencies, political campaigns, and
picket lines. The history of disruption of City Council meetings,
School Board hearings, gas rate and utility hearings, and some
strike activities is inscribed in the media for all to know. Where
we received information there could be danger to the community

at any of these functions, we would be performing less than our
duty if we did not keep our Patrol force informed of the build up

of activity that might lead to disruption. e were only there for

bona fide, legitimate law enforcemepl DluLposee”
-

‘ M As Ihave said previously, these meetings were often attended by

revolutionaries who advocated disruption or violence, We knew

this because of our covert domestic intelligence operations.
U)M M Statement of Conmumittee:

Page 36, Paragraph 1, Line 1...

l):‘ "When Commissioner Pomerleau and I, S, D, officials were ques-
M " N tioned about an 1. S, D, report which the Department acknowledged

”ﬂ as 'typical, ! it was explained that the particular political function

with which the report concerned itself was attended (1) so that
u]i‘:"\ the I,S. D, agent could 'keep up his credibility' with certain per-

sons present and (2) in order to develop follow-up action that

would be taken by the Department if there was violence at the
meeting or if there was property damage as the crowd dispersed.
While the explanation certainly sounds plausible, it was interesting
to view the type of information that was included in the report in
light of this explanation.n




My Response:
Page 30, Paragraph 1, Line 1...

This matter has been addressed on previous occasions, including
the Senate Committee hearing of October 18, 1975, wherein you
very clearly stated our purpose. The informant in this case re-

making his rounds that evening, run into members of the Black

Pnl‘é', ! orted what went on at the meeting. The informant never would
M O\%W To the meeling in the first place if he had not, when

e

o/ Panther Party and Soul School who were going end the
ti 3

Statement of Committee: ’ ¢
Page 37, Paragraph 1, Line 3... ha ‘ ) :

""As a result of these practices, even the most law-abiding citizen
was likely to have been named in the I S, D. intelligence collage

if he exercised his constitutional right to speak at a public hearing
of the Baltimore City Council or School Board. "

My Response:

I.S.D, attended public hearings only upon receipt of information
that violence could take place. Many speakers! names would
appear in our reports, some of whom advocated violence, others

which, for instance, a speaker advocates violence and we know
this through our files, it would be necessary at the next meeting
that they would have to perhaps beef up our Patrol forces in the
outer perimeter in case of trouble. It is also the mark of a good
administrator that when a speaker who advocates only peaceful
measures is going to have a meeting to realize it would not be
necessary to gear up for that occasion. This is a necessary
element in intelligence gathering and effective management as
well.

of whom did not advocate violence but who were peaceful, well-
M / intentioned citizens. But an administrator has to know which is
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Statement of Committee:
Page 37, Paragraph 2, Line l...

"1.S.D. prepared background reports containing very personal
and sensitive information concerning various citizens."

My Respose:

jWe have addressed ourselves to this previously and, once again,
a man's personal life and predilections are of no interest.

Statement of Committee:
{/ - Page 37, Paragraph 2, Line 4...

", ..credible evidence before the Committee indicated that such
information was obtained not only on members of the criminal
element but also prominent community leaders and political
figures, including elected officials, who had no connection with
crime. "

My response:

No information was collected that was not in reference to
1 Lrinal —
possible criminal activity w‘*m._\l]m Udtw \ OM‘)E
' kM W, M Pedho n}t' ke -

Statement of Commuittee:
Page 38, Paragraphl, Line L...

"All of I,S. D. information-gathering activities, both warranted
and unwarranted, went on in the total absence of any guidelines,
written or otherwise, concerning the circumstances under which
investigations and surveillances should be commenced and con-
ducted, the proper scope of the investigative process, and the
collection, evaluation, storage and dissemination of intelligence
data. Detailed written criteria addressing each of these matters
should have been in existence for the guidance of intelligence
personnel. Information collected was automatically stored re-
gardless of its relevance, reliability or the need for such data

and there was no periodic review to update or purge the materials
maintained. Furthermore, there was insufficient supervision of
personnel conducting intelligence assignments, winich situation,

in the absence of operational guidelines, resulted in lower level
personnel having very broad discretion in vital and sensitive areas.
Under such circumstances, the likelihood of misuse of investigative
powers was substantial, "
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/ My Response:
: Page 38, Paragraph 1, Line 1...

I consider this an improper conclusion drawn from the lack of
credible evidence. Did not the Committee and its Staff ever
read the material that the Department submitted to them with
regard to detailed written criteria used in guidance of 1S, D,
processes? If they did read it, perhaps they did not understand
it. We had written and valid and responsible oral guidelines.
Our men and women were selected and properly trained to the
proper scope of investigative processes. They knew how to go
about collecting data in a professional and efficient legal manner,
My supervisors knew how to evaluate, as Ido, and the storage
and subsequent dissemination of intelligence data was performed
in keeping with the highest principles of good business practice
and responsible managerment. Our Intelligence personnel were
guided, and I resent the accusation that we were neglectful.

If the Committee were aware of the urban problem€gof the Gmos
they would have known quite clearly the relevance for s a

s we collected and stored. I want to state to you now, there

as a periodic review of our files as well as our file cards re-

gardless of what the Committee has heard. Iinitiated this per-

“t sonally and it was carried out by a Lieutenant and a Sergeant on
J

a periodic-basis. It is difficult to know what the Committee
means by 'low level personnel having very broad discretion in
v1ta1 and sensitive areas.! This is very general. My personnel
are supervised very strictly and perhaps some testimony has
come from personnel who could not stand the supervision and
who had to leave my Division for this reason. The statement

. likelihood of misuse of investigative powers was substantial!

1"

is among the worst McCarthy-like and cruel statements that has
come out of this Senate Committee. There was not misuse of
1nvest1gat1ve powers and I resent this conclusion.

Statement of Committee:
\(3“ Paragraph 2, Line 1

"A factor that was most important to consider with respect to

8( the unit was the mental attitude of 1. S. D, personnel about in-
telligence work and the atmosphexre in which they were about
performing their intelligence activities. The feeling seemed

to prevail in I.S. D, that persons who deviated from the norm,
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Statement of Committee:
{ ‘Continued
Page 38, Paragraph 2, Line 1.

who were outspoken or criticized the status quo, members of
organized labor, picketers, and protestors, these people were
'potential threats! and society must be protected against them.
The Committee well realized that there are those who would
destroy or cripple our society if allowed and that society must
protect itself against these evils. However, it must be kept in
mind that over-reaction to such dangers oftentimes resulted in
social and personal injustices to others. Indeed, the climate

in LS. D. in which intelligence-gathering activities were carried
out, and unchallenged and subjective judgments concerning indi-
viduals and organizations were made, was an undesirable one. "

My Response:

It is obvious to me that members of the Committee and its Staff
have never had the privilege of living in an urban area such as

ours during very troubled times. They obviously lack a sensi-
tivity to the problems that were developing from day-to-day and

month-to-month. It is unfortunate that they do not pogstscay
( keener awareness of an Grban arez ghd ilsapaadden s .

-

Statement of Committee:
Page 39, Paragraph 1, Line 1

"The seriousness of these broad and unchecked intelligence-
gathering activities cannot be fully appreciated unless viewed
in terms of the actual known uses of this information and the
potentials for abuse inherent in its procurement.

"For example, 1,5,D, rep6rts were sent to the Mayor's Office,
the State Attorney General's Office, other state law enforcement
agencies, as well as federal agencies, including Army Intelligence
and the ¥, B, L "

My Response:

/ Investigators were closely supervised, as was their report-
writing and all dissemination was quite proper.

i e Mg bt _
raslury?] ot @




Statement of Cormmittee;
Page 39, Paragraph 2, Line 7...

"Furthermore, evidence shows that I.S,D, issued reports
including information from their intelligence collage on indi-
viduals who applied for employment with local, state and
federal agencies upon the request of the prospective employer. "

My Response;

I.S.D, never issued reports to federal, local or state agencies
on applicants. We never permitted these agencies to gain
access to our intelligence information.

Statement of Committee:
Page 40, Line 10...

""Intelligence-gatherers had license, oftentimes poetic, to make
subjective judgments in reports concerning such things as an
jndividual's character, beliefs, political leanings, motivations,
personal habits, associates, and ambitions. "

My Response:

Covert agents oftentimes lived and participated with revolutionaries
for a period of years. Their judgments werc not poetic--they
were objective.

Statement of Committee:
Line 13...

""In the absence of any formal guidelines concerning the proper
scope of investigations and the evaluation of data received as
well as the reliability of sources (the identity of whom were not
generally included in a report), information about an individual
may have been substantially erroneous or inaccurate. !

My Response;

The statement, '""absence of formal guidelines, "' is completely
untrue. In L S,D., during my tenure, with myself having 36
years of law enforcement {raining, my licutenant!s training
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Continued Response:
Page 40, Line 13...

and other supervisors and their backgrounds, certainly we

had the ability to evaluate data received and establish relia-
bility of sources. It is completely incomprehensible to me

that the Committee would expect us to identify our sources in

a report. The lack of understanding of an intelligence operation
is apparent,

Statement of Committee:
Page 42, Line 1...

" . .it is very unfortunate for the citizens of the state, and
particularly those of Baltimore City, that the abuses in in-
telligence-gathering outlined above took place and that the
energies of all 1,S, D, members who were, by and large, very
capable police officers, were not directed toward combating
crime. '

My Response:

The energies of our men were needed to combat crime and
potential crime and were so directed--that's what they were
doing. Ideny there were any abuses in intelligence-gathering
as the Committee has concluded there was. Iagree with the
Committee that IS, D, members are capable police officers.
Once again, this dramatizes the absence of any understanding
by the Committee of the intelligence process.

Statement of Committee:
Page 47, Paragraph 1, Line 1

"The Committee received sworn evidence that Mr. Josephson,
while in the employ of the UCB, supplied information from
consumer credit files to members of I, S, D, without an appro-
priate court order. Such data included the nature and amount
of debts, the identity of creditors, property owned, marital
status, the number of children and other personal information
which was obtained in furtherance of both criminal and non-
criminal investigations of various citizens. TIurthermore,
evidence indicates that supervisors in I,S.1). were aware

that Mr. Josephson provided such information and suggested
to division members that his services be utilized. "
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My Response:
Page 47, Paragraph 1, Line 1...

The law on obtaining information under the Fair Credit Act of
1970, within my personal knowledge, has always been adhered
to by members of LS, D, Court orders were not needed to ob-
tain credit information within appropriate constraints. Mr.
Josephson, who was a civilian employee at the United Credit
Bureau at the time, to my knowledge, never provided infor-
mation outside the constraints of law.

Statement of Committee:
Page 48, Paragraph 2, Line 1

'"While it was unclear as to whether Mr. Josephson left the
Department in 1971 for other than financial reasons, the
Committee received credible evidence that while in the employ
of the United Credit Bureau (UCB), Mr. Josephson disseminated
very personal information from consumer files to members of
1.S.D, Furthermore, evidence indicated that I.S, D, supervisors
were aware that Mr. Josephson provided such information to

1.S. D, and condoned this practice."

My Response;

It is denied. Ihave answered this previously.

CONCLUSION

I think that I would be neglectful if I did not address
myself to the entire matter of the allegations against LS, D, over
the past 15 months, particularly the inflammatory sensationalism
of the media.

We were accused in the media, all of its forms,
without knowing the source or reliability of the information, of
having conducted surveillances on elected or appointed officials,
clergy, mostly blacks, the media, for no stated purpose. We
were alleged, in sensational headlines, to have infiltrated
political campaigns and conducted break-ins of elected officials’
offices and lawyers' offices. We were accused of monitoring
radio broadcasts and conducting indepth investigations of persons
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who write letfers to the Editor. There werce scnsational calls

for your job and senseless cartoons picturing you, through
1.S.D., as having blackmailed high government officials from
Governor of the State down. We were cited as having planted con-
cealed microphones illegally and having tapped telephones without
a court order. We were alleged to have intimidated legal and
legitimate strike activities. We were alleged to have ''spied" on
activitists. I assure you now as I have assured you before that
none of these accusations are true. The men and women at
I.S.D. have always conducted themselves in a highly professional,
honorable, and legal fashion as they go about their day-to-day
activities.

We heard, after your forthright stand on the illegal
police strike of July, 1974, that the strikers ''would gef vou."
Shortly thereafter came contacts with the strikers by the media,
and then the sensational headlings, the Grand Jury investigation,
the City Council's attempted probe, and finally the Senate of
Maryland set up a committee with much rhetoric to look into 1.S. D,

Well, one thing is absolutely true; that is, we infil-
trated and ''spied'* upon the revolutionary activitist groups, the
organized criminals of this City, and corrupt police and their
corruptors. This perhaps is part of our problem. We were too
effective and this seems to bother some.

The recent Senate report contained not a shred of
evidence, that we have received, to indicate any legal or moral
culpability on the part of LS, D, or, for that matter, any other

unit of this Department. The witnesses that they have heard have
" obviously been wildly imaginative persons who must have personal
reasons for wanting to destroy us. For instance, how ridiculous
could it be, and even the Senate Committee at a public hearing on
October 18, 1975, was amused, that in testimony given by one of
their witnesses at a previous public hearing, sensationalized in
the media, had learned 1.S, D. had 'planted a bug in his clothing. "
I this is the caliber of the witnesses that they have relied upon
in public and behind closed doors, what was the real reason for
the probe?

SR 151 directed the Committee to look into all
police departments, including the Maryland State Police, in its
inquiry. After nine (9) months, the only information that was
developed in all of the police agencies combined in the State of
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Maryland was one (1) handgun violation and an allegation of
improper plea bargaining. What was the true purpose of
SR 1517

I could outline many other inconsistencies,
ommissions, etc. contained in this lengthy public dispute
over L. S, D., but this is not the time or place.

I do think what was most significant in the
whole investigation of I.S. D. was the lengthy probe of the
local Grand Jury, or two (2) Grand Juries, that sat for
five (5) months on a daily basis and heard voluminous
testimony from persons concerning I.S.D. The concluding
statement of the forelady of that body was ''not only nothing
illegal but nothing even questionable."

Finally, when I reflect upon the happenings
of the past fifteen (15) months, there is only one conclusion--
there are those who, for whatever reason, have sought
desperately but futilely to bring about your removal from
office. They have tried to accomplish this through my
Division. I deplore this action,

Respectfully,

) S ——
-/‘ﬂl?b'y\nﬁms( //7{ / [ C"L”(‘ TRy

Bernard ¥. Norton
Major
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Detailed Response of Colonel Joseph F. Carroll, Chiei,

Criminal Investigation Division

ENCLOSURE (2) to the Report of the Police Commissioner to
The Honorable Marvin Mandel, Governor, State of Maryland,
February 5, 1976
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POLICE DEPARTMENT
BALTIMORE, MARYLAND

( | 26 January 1976
" TO: The Police Commaissioner
VIA: Official Channels ,7%/\4‘7' ’
FROM: Chief - Criminal In:re stigation Division

SUBJECT: Senate Investigation Committee Report as

pertaining to the Criminal Investigation

Division, Vice Control Section
Sir:

In keeping with direction received from Deputy
Commissioner Frank J. Battaglia, I am submitting this report
regarding certain statements contained in the report of the Senate

Investigating Committee relating to activities of the Criminal

( Inve stigation Division, Vice Section.

Please be advised particular exception is taken to:

STATEMENT OF COMMITTEE
Page 17, paragraph 1

"e.e.o..and, Mr. George Guest, a former

police officer with ten years service in the

Baltimore City Police Department, who testified

that while in the Department, he had learned

from several officers that through the cooperative
efforts of members of the city Vice Squad and
personnel of the C&P Telephone Company, illegal
wiretaps were conducted and that information obtained
from the interceptions were used as a basis for
affidavits for search and seizure warrants.

~continued-

—

ENCLOSURE (2) to the Report of the Police Commissioner to
The Honorable Marvin Mandel, Governor, State of Maryland,
February 5, 1976,




f

POLICE DEPARTMENT
BALTIMORE, MARYLAND

Senate Investigation Committee Report
Page 2

STATEMENT OF COMMITTEE
Page 17, paragraph 1l continued

Mr. Guest testified that he had heard that

these wiretap procedures were utilized on

at least one occasion in a matter unrelated
to any alleged criminal activity.'"

MY RESPONSE

The structure of the Vice Unit provides for

close first and second line supervisory scrutiny
during the course of each investigation and pre-
paration of search and seizure affidavits insuring
accuracy and reliability. All electronic surveillances
are conducted under the rigid lawful guidelines you
have established.

Present and former command personnel of this

unit deny the alleged conspiring with employees

of the C&P Telephone Company to circumvent

the legal process involved in electronic surveillance.

Retired Lieutenant George Andrews, assigned to the
Criminal Investigation Division, Vice Section from 9
November 1961 to December 4 1967 and 3 June 1968
to 19 December 1974 when he retired has denied any
such activity by police personnel under his command.
It should be noted that retired Lieutenant Andrews
informed me that he was summoned before a committee
investigator and informed of these allegations by the
investigator. At that time he denied these allegations
in full, relating that the only information obtained
from the telephone company, except under court order
was that lawful information pertaining to obscene/
threatening telephone calls. After this meeting he was

~-continued -
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POLICE DEPARTMENT
BALTIMORE, MARYLAND

Senate Investigation Committee Report
JPage 3

MY RESPONSE (cont)

. never asked for a sworn affidavit, not asked to
testify under oath before the committee. Nor
was he subpoenaed even though he was the in-
dividual most familar with the Vice Unit over this
time frame. Reportedly Lieutenant Andrews asked
be allowed to undergo a polygraph examination.

This was.mot done.

Also, retired Captain John Cunningham, Commanding
Officer of the Criminal Investigation Division, Vice
Section from 1 October 1971 to 23 May 1975, related
that the only information received from the telephone
company was that authorized under law; at no time
was there any electronic surveillance conducted

by this unit except that authorized by a court order.
At no time did any member of the telephone company
intercept/monitor telephone calls for members of
this unit.

' Division, Vice Section. All his testimony is denied

{ ,
”9‘9‘ Additionally, it should be noted Mr. George Guest
M' was at no time a member of the Criminal Investigation

—~

by present apd former command _members. oL fhia .
section. '
—

STATEMENT OF COMMITTEE
Page 18, paragraph 3 '

"eeeooeMr. Rouse testified that prior to October 10,
1974, the C&P Security Office provided members of
law enforcement agencies with non-published telephone
numbers in the absence of subpoenas or other legal
documents. "

MY RESPONSE

"While no exception is taken to Mr. Rouse's statement,
I find it necessary to point out that the mere supplying
or acquisition of such information is not an illegal
act, and other than verifying residency, had no

-continued -
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"MY RESPONSE (cont)_

bearing on wiretaps. This telephone information
was, and is still used only to assist in furthering
investigations into criminal activities. Subsequent
to October 1974, consistent with a change in their
policy, the telephone company requested and has
received subpoenas, signed by an Assistant State's

Attorney, for the furnishing of non-published telephone
numbers when members have only the name and address

involved in the incident/crime currently under
investigation; however, if the number is known the
company will still furnish the name and address
upon receipt of an official letter from command level
perlsonnel.

STATEMENT OF COMMITTEE
Page 49, paragraph 1

" eeeseOn March 5, George Guest, a member of
the Baltimore City Police Department from June
1964 until mid 1974, testified at an open hearing
before the Committee that while he was in the
Department information came to his attention that
members of the city Vice Squad, in cooperation
with personnel from the C&P Telephone Company,
monitored telephone conversations without proper
legal authorization. The information that was ob-
tained from intercepting the conversations was used
as bases for affidavits for court authorized warrants
to search various premises in Baltimore City. On
at least one occasion, this unauthorized wiretapping
procedure was alleged to have been used for a per-
sonal matter, unconnected with the investigation of
- criminal activity."

-continued -
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MY RESPONSE

As previously stated, present and former command
personnel emphatically denied these allegations re-
garding the circumvention of the legal process.

With regard to this illegal use of wiretap for a personal
matter, this is emphatically denied. It borders

on the ridiculous.

I would point out, Mr. Guest, having been a member
of this Department for some ten years must have

been aware of his obligation.to notify his superiors

or our Internal Investigation Division of such allegations
if they were in fact brought to his attention.

Obviously Mr. Guest abrogated this responsibility

if he had this knowledge while a member of this
Department.

STATEMENT OF COMMITTERE
Page 50, paragraph 2 =

" ee..Various members of the city Vice Squad

would submit the number of a telephone they believed
was being used to conduct illegal transactions to a
‘particular Lieutenant in their squad and request him
'to get a make' on the telephone number. The
Lieutenant would then contact certain members of the
C&P Security Office and inform them of the telephone
number and seek their assistance in obtaining in-
formation concerning thi s particular telephone. Within
a period of time ranging from a few hours to several
‘days, the Vice officer who made the original request
would receive information from his Lieutenant which
had been provided by C&P employees such as the
subscriber's name and address, the location of the
telephone, whether there was 'action' on the phone
line and, if so, the kind of gambling activity, the
names of individuals menfioned in conversations,

-continued -
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STATEMENT OF COMMITTEE
Page 50, paragraph 2 continued

gambling codes and other information con-
cerning the illegal activity that was obtained
by monitoring the telephone line."

MY RESPONSE

As stated previously in this report and in my
sworn testimony before the Committee on October
18, 1975, the only information received from

the C&P Telephone Company was that information
we were lawfully entitled to. Where subpoenas
were required they were provided.

STATEMENT OF COMMITTEE
Page 51, paragraph 1

".e... Upon receiving this information, the

Vice officer would then prepare an affidavit

for a search and seizure warrant for the premises
where the telephone was located. The affidavit,
of course, did not reflect that the information

was obtained from telephone eavesdropping but
attributed the data to a 'reliable informant' or
some other source. As a safety precaution,

the affiants would generally drive past the property
in question 'to make sure it was still standing’
and to obtain a physical description to include in’
the affidavits.'

MY RESPONSE

Again, as previously stated, the Vice Section did
not solicit or receive such information as proported
in this allegation. Eavesdrops were conducted only
in keeping with duly authorized court order.

-continued -
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STATEMENT OF COMMITTEE

Page 51, footnote #2

"eees.One of the affidavits received by the
Committee reads in part as follows: 'Affidavits

of members of Vice often times contained in-
formation that came from unauthorized telephone

taps or were prepared as a result of unauthorized
taps. The unauthorized taps were done, primarily,
through cooperative efforts of Lt. 'X' of the Vice
Squad and Mr. "Y' of the Security Division of the
C&P Telephone Company. Typically, a member

of Vice would obtain from an informant the number
of a telephone which he suspected carried con-
versations pertaining to illegal activities. The officer
would ask Lt. 'X' to 'get a make on the telephone
number'. 'X' would then contact individuals from
the C&P, one of which was 'Y', and arrange for
someone in the C&P to listen on a line and obtain
information concerning the conversations which
occurred. After receiving the information desired,
Lt 'X' would contact the officer who originally
supplied the phone number and tell him that illegal
operations were or were not being conducted with
respect to the given phone number. If the answer
was in the affirmative, 'X' would tell the officer
pertinent information such as the kind of operation
involved, codes utilized, hours of activity and the
names of individuals which might have been identified
on the phone and the location of the phone involved.
The officer then on his own initiative or upon in-
structions from 'X' would write an affidavit for a
search and seizure warrant for the given location of
the telephone which contained fictitious information
concerning an illegal transaction or, reliable information
received from an informant concerning illegal activity
at the location in question."

-continued-
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MY RESPONSE

This footnote is an elaboration of previou
stated allegation and is likewise false.

"1’,

STATEMENT OF COMMITTEE

Page 52, paragraph 1

".....Many Vice officers preferred taking th-;s

applications for search warrants to District C. s«
judges rather than members of the Supreme Hemes
because meveral of the lower court judges did rce
scrutinize the affidavits very closcly for legal
sufficiency or the credibility of the affiant.”

MY RESPONSE

There is absolutely no preference between these
courts.

STATEMENT OF COMMITTEE

Page 52, paragraph 2

M. ....Oftentimes before a warrant was actually
served, the Vice Squad would check with G&P
personnel to make sure that the telephone line

on the premises was ‘'hot'. Members of the raiding
party would wait in the Vice Squad office, or by a
telephone located in the vicinity of the premises to
be searched, for a call from C&P personnel notifying
them that at that very time, illegal activity was being
discussed on the line. The raiding party would then
immediately proceed to the premises and execute the
warrant. Seldom, under these circumstances, were
their efforts in vain.'

-continued -
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"MY RESPONSE

~.

..

The interception as described would be unlawful
and we have never participated in unlawful
intercepts.

STATEMENT OF COMMITTEE

Page 52, paragraph 3

" eessIn addition to the above, the Committee
obtained evidence that certain Vice officers
personally intercepted telephone conversations

without legal authorization. However, this apparently
was done rather infrequently because the Vice
officers could obtain the same information from the
C&P without incurring any personal risks.'

MY RESPONSE

e orme

(;,Mvw STATEMENT OF COMMITTEE

This

oain. de

Section

r Vice

ied by present and

(commang/

00‘\& . Page 53, paragraph 1

".¢.esEvidence further indicated that supervisors

in the Vice Squad through the rank of captain were
aware or had substantial reason to suspect that the
unauthorized eavesdropping procedures were being
conducted. However, there is no indication whatsoever
that any steps were taken to terminate these practices
or to discourage them. Testimony indicates that -

a majority of the search warrants prepared by the
Vice Squad during the time period in question involved
such telephone interceptions."

-continued-
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MY RESPONSE

Present and former Vice Section command personnel
deny this allegation. Furthermore, knowing the
safegaurds we have had and have to ensure against
mis-use of this equipment, it is frustrating that we
now must defend against allegations of violations we
have not committed.

Your longstanding policy regarding the utilization

of electronic eavesdrops and electronic surveillances
was and is that such devices shall not be used in
any manner or for any purpose not consistent with
law and that, this equipment may be used only after
all other lawful means to obtain the necessary in-
formation have failed. This we have followed.

It may be helpful, to, once again, point out just
what one of my officers must go through before he
is allowed to use the department's equipment or even

have it under his control. As you know, the
Criminal Investigation Division does not have any
departmental electronic surveillance equipment and
departmental orders prohibit personnel from having
such equipment privately.

When one of my Vice officers feds that all other in-
vestigative procedures have been exhausted, or they
reasonably appear to be unlikely to succeed, if tried,
or would be toc dangerous, he takes his information
to a designated Assistant State's Attorney. If the
Assistant State's Attorney determines that the officer
has justification for an Order to be issued, then the
officer must obtain permission to move forward from
the Police Commissioner, by means of a request
through the Commanding Officer - approved by the
Chief of Detectives and the Deputy Commissioner -
Operations Bureau.

- continued -
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MY RESPONSE (cont) _

Upon receiving this permission, the officer then
prepares an Affidavit relating his expertise,
probable cause, the exhaustion of all other means
of investigation, the justification for the requested
Ex Parte Order, the time frame and the number of
days the Order will stay in effect.

Based on the information in the officer's signed

Affidavit, the Assistant State's Attorney will draw

up an Application and an Ex Parte Order authorizing

or approving the interception of conversations by
described electronic devices. The State's Attorney
presents the application and the order to a Judge of

the Supreme Bench. If the Judge gives the authorization,
then a signed copy is given to the telephone company

at that time and the officer requests a lease line. If

the telephone company finds the order to be sufficient,

‘they will give the investigating officer approximately

six locations where the conversations on the specific
phone can be intercepted. Up to this point, even the
officer does not know where he can intercept the
telephone line in question. When the investigator
selects the most suitable location, the telephone company
will give him a lease line from that point back to

the location of interception. After being apprised by
the telephone company of the proper terminals, the
investigator or some knowledgeable persons must make
the physical connection as the telephone company will
not do this.

A copy of the Ex Parte Order, with the full signature
of the Chief of Detectives, must be given to the
Inspectional Services Division in order to acquire the
necessary equipment. Again, we (o) '

electronic su illanc en .
intad 1 such equipment. Contact with the Inspectional
Services Division must be done through the Chief of Detectiv:

~continued -~
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° MY RESPONSE (cont)

Our follow-up system requires the equipment to

be returned to the Inspectional Services Division

on the day the order expires or as soon as he has
obtained his evidence, whichever is sooner. In

the event that electronic equipment to be used is
acquired from another law enforcement agency, a
representative of that agency must be shown a copy
of the Ex Parte Order, and sign an acknowledgement
to that effect, and indicate what equipment was loaned.
Even if the equipment is borrowed, a copy of the

Ex Parte Order, bearing the full signature of the
Chief of Detectives, must be given to the Inspectional
Services Division for accountability purposes. Super-
vision ensures adherence to these tight controls.

A continuing log is maintained recording the precise
time, date and duration and location of each intercepted
communication or fragment thereof, as well as the
parties thereto, and the subject matter thereof.

~ Additionally, we advise the Honorable Court of the

progress of the interception and the current status of
the investigation at least once every 72 hours as required
by law.

At the termination of the Order, or on obtaining necessary
evidence, whichever is sooner, the original logs and

tapes are taken to the Judge who signed the order. He
seals them and gives custody of these logs and tapes to
the State's Attorney. Duplicates of the original tapes

and logs are maintained by the investigating officer({s)

to be used as evidence in Court.

-continued -
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‘MY RESPONSE (ébnt)\

These controls, in this department, are more
stringent than in any other law enforcement agency
I know of. Perhaps if the Committee had more
factual knowledge of such matters, they would
realize this, too. :

STATEMENT OF COMMITTEE

Page 53, paragraph 1

"eeoo.Furthermore, many supervisors in the

MWVRE Squad tacitly approved and, at times, actually
w A U &C Pa instructed officers to include false information in
“ - -

J_Mﬁ"

affidavits for search warrants. Vice personnel

related incidents where affidavits containing factual
scenarios that were 'absurd' were approved by
supervisors (and subsequently judges) without comment."

[ MY RESPONSE

This allegation is ''absurd'.

STATEMENT OF COMMITTEE

Page 53, Footnote #1

"eeoe.Some of the Vice affidavits were like reading
'Grimm's Fairy Tales.' In one incident the affidavit
stated that the affiant was sitting on a park bench when,
lo and behold, a man sat down next to him on the bench.
The man attempted to stand up, a dog jumped on him
and a bag the man was carrying fell to the ground out
of his hands, revealing lottery slips. Several members
of the Vice Squad had a good laugh upon reading that
particular falsified affidavit."

MY RESPONSE

The allegations of employing false affidavits has
been and is denied.

~-continued -
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" STATEMENT OF COMMITTEE
Page 54, paragraph 2

"eesseit is clear that the information which

evidence indicates was transferred to Department
personnel by C&P employees would not have been
obtained during interceptions permitted in accordance
with these statutory exceptions.'

MY RESPONSE

This allegation, alleging requesting and/or receiving
information unlawfully obtained has been and is
denied.

STATEMENT OF COMMITTEE
Page 55, Conclusions, paragraph 2

"eeoeosAccording to the evidence received, the
Committee believed that there is a reasonable
possibility that certain C&P Telephone Company
_personnel, at the request of members of the
Department's Vice Squad, intercepted telephone
conversations without legal authorization. Evidence
indicated that the information obtained was incorporated
in affidavits for search and seizure warrants prepared
by cetrtain members of the Vice Squad."

MY RESPONSE

This conclusion is based upon allegations we have
previously denied. The conclusion is likewise denied.

STATEMENT OF COMMITTEE
Page 56, Conclusions continued,
paragraph 1

"eeeoot was common practice for members of the
Vice Squad to knowingly include untrue information

~continued -
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STATEMENT OF COMMITTEE (cont)
Page 56, paragraph 1

in their affidavits for search and seizure warrants,
oftentimes upon the instruction of their supervisors,
and generally with their knowledge."

MY RESPONSE
Previously denied. The conclusion is denied.
STATEMENT OF COMMITTEE

Page 56, Conclusions continued
paragraph 2

"eeeooUntil October of 1974, the C&P Telephone
Company provided members of state and local

law enforcement agencies with information con-
cerning telephone subscribers in the state, including

names, addresses and non-published telephone numbers,
in the absence of proper authorization for the divulgence

of this data.'

MY RESPONSE

Such information has been and is obtained consistent
with law and C&P Telephone Company policy. The
law does not preclude the acquisition of subscribers'

names, addresses, and non-published telephone numbers.

In rebutting the committee's report regarding the
Vice Section, it must be pointed out that their own conclusion is

that there exists ''a reasonable possibility'' not probable cause or

direct evidence, only a ''reasonable possibility' that the allegations as

-continued-
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pertain to the Criminal Investigation Division, Vice Section are

true.

Knowing the training, selection criteria, policies
and procedures of this agency and the tireless efforts of the
dedicated members of this Division, I am hard pressed to under-

stand the Committee's indictment based upon allegations and

@

Gz,

(l ’ !d D.Qacﬁ I would hope any evidence they might have received

6"4\5‘“? regarding unlawful activity would be forthwith provided appropriate

i~ Uy

WQ.W“

authority for thorough investigation.

Respectfully submitted,

—_ . ey 7 -
' A A.’ c/ . éou-rf’l’“ﬂéf
Joseph F. Carroll, Colonel
< 7 Chief
e Criminal Investigation Division

ljrg
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I

o INTRODUCTION

~.

The English historian, Sir Thomas Erskine May,
writing in the middle of the 19th century, observed:

"Next in importance to personal freedom
is immunity from suspicions and jealous
observation. Men may be without restraints
upon their liberty; they may pass to and
fro at pleasure: but if their steps are
tracked by spies and informers, their
words noted down for crimination, their
associates watched as conspirators,--who
shall say that they are free? Nothing is
more revolting . . . than the espionage
which forms part of the administrative
system of continental despotisms. It
haunts men like an evil genius, chills
their gayety, restrains their wit, casts
a shadow over their friendships, and
blights their domestic hearth. The
freedom of a country may be measured by
its immunity from this baleful agency."
(2 May, Constitutional History of England
(1863) p.275.)

At the onset, it should be noted that intelligence
gathering activities can be arbitrarily divided into two
purposes: strategic and tactical. Tactical intelligence

is that which has its purpose the enforcement of various

penal code provisions at the terminal period of an investi-
gation, directed against specified perséns, and within a
specific time frame.

Strategic intelligence refers to the collection of
data on individuals, groups and places to determine whether
penal code violations will take place. In the event viola-

tions later occur the persons responsible for the criminal




acts can be brought to justice. By their nature, strategic
intelligénce iﬂbest;gations may last for many years.

Police intelligence gathering activities have
been historically directed against two major groups: the
crime syndicate and subversive activities. The former target
consists of professional criminals who conspire or act in
éoncert to violate laws proscribing gambling, prostitution,
narcotics and drug use, and similar offenses. Hijacking,
the infiltration of legitimate businesses, extortion and
bribery are related crimes perpetrated by organized crime
figures.

Subversive activities refers to those pérsons or
groups who commit sabotage, acts of terror, kidnapping,
bombings, arson and lesser offenses for primarily, political
purposes. Oftentimes the principals in politically motivated
crimes involve themselves in or assume leadership of political
action groups that ostensibly seek reform through peaceful
methods such as picketing, protest‘aséemblies'and rallies.

Other common but less traditional police intelli-
geﬁce activities involve the investigation of labor racke-

teering, burglary rings, juvenile "gang" activities of a

" ecriminal nature, and corrupt practices by public employees.

No distinction will be made in discussing case law
respecting the activity sought to be investigated, since the

law on all activity questioned applies equally to organized




crime, subversive and other targeted investigations. All

data accumulatéa.by the Baltimore City Police Department
, L

dealt with criminal activity or the rcalistic possibility

of eventual criminal prosecution.

There is a fine balance which must be struck
between the citizen's need and right to be protected and
his need and right not to be watched. The question inevitably
arises which asks how much watching is required to insure
adequate protection. The answer lies for the most part with
the citizen himself and his ability to control his behavior
and keep his activities within the confines of reasonable
constraint. That is, to keep his behavior within such
béunds as will assure that his activity will not produce
harm or potential harm to his neighbor or himself.

For example, there are rules and regulations
governing the operation of a motor vehicle along public
streets and highways. One must observe and obey certain
signals and signs, and one must give certain signals indi-
cating a planned action with the vehicle, and one must stay
within certain speed assigned to the particular thoroughfare
upon which one travels. All of these rules and regulations
are designed to insure the safety of the vehicle opérator
and his fellow traveler as well as the pedestrian. No motor
vehicle operator need have fear of a police cruiser or an

unmarked constabulary vehicle which lurks nearby unless he




has come close to the edge of breaking the rules of the
road or unless he has been, frankly, guilty of engaging in
excess or disregard of those laws. The only time one comes
under the law is when one breaks the law. The fear of the
law is in the heart of the evildoer continuously.

There is, however, another kind of fear which has
little to do with guilt or with the knowledge that one has
broken the law. It is the fear which is generated by concern
about government exercising its power to infringe upon the
privacy of the individual's person and property unwarrantly.
This is brought about by several occurrences, some historical
and others philosophic. The path has chronicled the unprin-
cipaled behavior of the governing against the governed. This,
I believe{ has been transposed info the genetic structure of
every individual who has ever felt oppression and has been
passed down the generations. The technological advances
which have made so many wonderful things possible for the
maintenance and prolongation and ease of life have been as
productive in securing the destruction of life and property,
if not more so. Tension abounds becéuse of the warlike
stanches of nations all over the world in the capacity of
great powers to cause mass annihilative assaults to come
upon the populous at will at any time.

In the smallest sphere local law enforcement is

sometimes abusive and punitive beyond reasonability in the




very forces which exist to protect are found to plunder.

‘The black citizen in the inner city community frequently

finds himself a potential victim of policeman and criminal
at the same time--an unresolvable dilemma. The result is
fear, the fear so deadly in many instances as to immobilize.
There are forces in our society which would trade
upon the fears we have discussed to maintain their hold on
the society and to strangle it until there is no initiative--
no motivation for change. This is the gross evil of which
we must be wary, and the small segment of that struggle
which engages us here provides us Qith an opportunity to
demonstrate to the citizen that we are basically concerned
with his right to protection of person and property and
because of this it is necessary to watch those who bring us
to the brink of lawlessness with a diligence proportional
to their desire to be protected. The citizen must also at
the same time be assured that the protector will not invade
the castle of those he protects unless they, too, approach

lawlessness.
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GENERAL OVERVIEW OF THE COMMITTEE REPORT

Thie.imbroglio began in late 1974 in a large part
as a result of purported investigative reporting of several
newspaper reporters accusing representatives of the
Inspectional Services Division of the Baltimore City Police
Department (hereinafter referred to as ISD) of conducting
illegal surveillance of individuals not suspected of
criminal activities. These stories, that never revealed
their source, accused the ISD and the Police Commissioner
of various acts against citizens of Baltimore which, if
true, would constitute crimes. The thread of commonality
of the individuals named was that they virtually all were

black. These stories we later learned for the most part

emanated—%rom disgruntled police officena hQ Jel@—dig—

~

ciplined and/or resigned as a_resuli .ofedfeciddeged—potice

strike which virtually immobilized the entire City of

T .
Baltimore. Court action was instituted against the police
officers who went on strike illegally; and as a result of
the court action, the Police Union and its members received
justice in accordance with due process of the law, much to
their dislike.

As a further result of these news articles, on

December 31, 1974, Governor Mandel requested a report from

Commissioner Pomerleau, which report was submitted January 6,




1975. Senate Resolution 1 was introduced in the legislature

——

"calling for, inter .alia, the Governor to impanel a "blueqﬁr

W—

ribbon" committee to determine if these unsubstantiated
M

stories were true or false. This resolution introduced into
the Senate of Maryland was referred to a newly created
committee called the Senate Constitutional and Public Law
Committee, headed by a Senator from Prince George's County.
The Police Commissioner of Baltimore was invited to speak
before that committee which had before it, and to which

the Commissioner spoke, Senate Resolution 1 requesting,

inter alia, that a "blue ribbon" committee be appointed by

the Governor. This must be emphasized since throughout the
report the Police Commissioner is said to have refused to
cooperate after requesting the Senate to pass Senate Resolu-
tion 1. The conclusion is inescapable that at the time the
Commissioner appeared before this committee all it had before
it was S.R.-1 as originally introduced on January 9, 1975,
and to which the Commissioner addressed himself. Subsequent
to the appearance of the Commissioner on January 14, 1975,
S.R.-1 was amended and the Senate referred the matter to a
standing committee on January 17, 1975, which was.then styled
the Senate Legislative Investigating Committee, which was
directed to investigate:

1. Allegations, testimony and written material

relating to all unwarranted police surveillances and




the Police Departments, or any part, division or
arm thereaf‘ing}uding all agents, servants,
employees, persons in charge, appointed, elected

or otherwise serving ih a contxo;ling capacity,
independent contractors or other persons initiating,
authorizing, or used to further these surveillances.

2. The authority, purpose, powers, duties,
scope of operation, training programs, and chain
of command including those persons in charge of
and in direct control of Police Department.

3. Types of recommendations and suggested
legislation to curtail future unwarranted sur-
veillance and unnecessary harassment by Police
Departments; and be it further

RESOLVED, That the purpose of the investiga-
ting committee shall be to investigate these
questions or

4. Matters in the interest of the preserva-
tion of the public good.

At this posture the rules changed in that the Senate

set up what was labeled as an investigating committee but

what we now know to have functioned as an inquisitorial/accu-

S

satorial investigative committee and which also operaged

[ ——

ultra vires.l‘?he halimark of the committee's deliberations
R,
was secrecy, in that, those individuals who accused the Commis-

S———
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sioner and the Police Department of these alleged acts
reéorted in tﬁé\mgdia for the most part were not available
to be confronted b;\fhe Commissioner, Counsél for the
Commissioner, or the membefs of the Department who were
accused and at no time was the opportunity afforded to
cross—examine in any fashion those who have accused the
Commissioner and the Baltimore City Police Department of
illegal acts.

After approximately one year, the committee pro-
duced a 56-page report which did not cite one single legal
authority for ény aspect concerning the existence of the
commiﬁtee, the functioning of the committee, the method
utilized by the committee in making findings of fact, and
how they resolved conflicting issues of fact. Indeed, the
56-page report is totally void of any facts that even
remotely support their bias conclusions, sweeping dogmatic

statements, and demonstrates that the committee was on a

rush to a preconceived judgment. The document itself is

shamefully disingenuous in that the author with surgeon-like

precision deleted from paragraphs of reports such as the
Grand Jury report of Baltimore City, information which may
have lent favor or credibility to the Department. The

report, either by willful design or as a result of a total

deficit of the author's ability to transpose acquired knowl-

edge into practical application, was accusatorial and reflec-




ted clearly that this committee was set upon the goal in

-

‘collaboration with others to discredit the Police Commission-
e '

er of Baltimore City regardless of what. tiho.factse-shewed—eo.

' the contrary.
j .

Curiously, the report disclosed nothing exculpatory

that the committee received regarding the Commissioner and

the Department. There was not one person who alleged by

ay Qf personal knowledge or credible evidence that he or

she was a victim. It was no mere coincident that the leaders
of the striking Police Union were in constant attendance and

indeed enjoyed the privileges of the office of the chairman

of the committee and was in constant contact with counsel for uﬁzt

thé committeg, as well as the alleged investigative reportiii.

The committee, with particular reference to the chairman, -

"seized this opportunity for this newly created committee to

go to glory on the back of Commissioner Pomerleau and the
Baltimore City Police Department. It should be noted here

hat all but one member of the cbmmittee were from the

LV

counties of Maryland, and the city member of the committee )§}

dld not reflect, in any way, that he had_the slightestepexcep-

tion of the problem.

The chairman of the committee on February 19, 1975,
stated, as reported in THE EVENING SUN that,

"I felt the pressure--for he saw the
probe of ISD as a patriotic issue.”

The chairman felt thatnhe found himself being watched long
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and hard for the first time and that eyes on him may well
. belong to interested parties outside of Maryland as well as
inside of Maryland?\ He is further quoted as saying,
"This is the biggest issue down here

this year. There's never been anything

like it -- ever. Other states are going

to be running into this same business

they've had up in Baltimore, too. They'll

be looking to us to see what we've done.

We can't afford to make any mistakes."”

As the committee's report reflects that which started
out as a tornado ended as merely being a gust of wind. While
the report credits me and the Commissioner as impeding the
progress of the committee, I respectfully suggest that I
cannot accept the honor, since the committee from its incep-
tion was in a rudderless boat on an unchartered sea and wound

up in quicksand and sank in the quagmire of the venomous

racism and paternalism that polluted the entire inquisition.

[ ——

A quick perusal of the committee's report will show
that it is a compilation of a potpourri of anonymous allegations
without a scintilla of fact to undergird them. It is rumored

that some of the secret witnesses interrogated were in fact

convicted felons. This, of course, has not been substantiated

[ e

since the committee has refused to give the Commissioner and

the Baltimore City Police Department the names, addresses or
even a copy of the allegations made against the Commissioner
and the Department by the secret witnesses so that they could

more intelligently respond to them. This committee was born

[ S~
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with evil intent and died and will be burieg ;g ineguitx.

*

Senaté\Resgiution No. 1 ("S.R.-1") was adopted

by the Maryland Senate, without the Governor's concurrence,
on January 29, 1975. A copy of S.R.-1 is attached hereto
and incorporated herein as Exhibit A. 1Its accusatorial
preamble announces the establishment of the committee ". .
. to investigate allegatidhs that certain Police Departments,
in the State, have engaged in the unwarranted surveillance
of individuals . . .", and Baltimore City Police Department
is indicted by the second and third recitals:

"WHEREAS, a report requested by the Governor

from the Commissioner of the Police Department

is inadequate (emphasis supplied), as it is

the Police Commissioner who is suspected of
initiating the surveillance program; and

"WHEREAS, there have been disclosures which
may indicate that certain surveillances of
individuals were without cause, contrary to
the public.interest of this country, and a
breach of the civil rights of those indi-
viduals . . ."

The indictment contained in the re¢itals of S.R.-1
was followed by an implied, preconceived judgment in Section
3's authorization to investigate:

"Types of recommendations and suggested
legislation to curtail future unwarranted
surveillance and unnecessary harassment by
Police Department . . ."

The duration of the committee was limited by S.R.-1
to the "1975 Reqular Session," but the committee was reborn
by S.R. No. 151 adopted April 5, 1975, a copy of which is

1
LY

-12~




attached hereto and incorporated herein as Lxhibit B.
S.R.-151, after reciting implied judgment of improper
conduct, continued gﬁé investigation to October 31, 1975.
The committee's report was prepared December 31, 1975, and
made public January 14, 1976, the date the 1976 Session of

the General Assembly convened.

-13-




IIX
SPECIFIC OBSERVATIONS
A - THE FUNCTIONING OF THE COMMITTEE
It is anomalous that both S.R.-1 and S.R.-151
arose by authorization by Sections 72 thru 87 of Article 40
of the Annotated Code of Maryland. Section 72 requires:

"A code of fair procedures for legislative
investigating committees is hereby estab-
lished to provide for their operation in a
manner which will enable them to execute
properly the powers and duties vested in
them, including the conduct of hearings in
a fair and impartial manner, consistent with
protection of the constitutional rights of
persons involved in their proceedings and
preservation of the public good." (Emphasis
supplied).

The committee was neither fair and impartial nQr
-— MRRSRES

did it protect the constitutional rights of anyone involved
S — RGNS

in their proceedings including particularly the Police

Commissioner and members of the Baltimore City Police Depart-
ment.

. No one would contend that legislative trials or
adjudicatory proceedings as well as state juvenile court trials
are subject to no federal constitutional limitations. In re
Gault, 387 U.S. 1, held that although the 14th Amendment does
not require (in juvenile cases) that the hearing . . . conform
with all the requirements of a criminal trial or even the usual
administrative proceeding, the Due Process Clause does require

application during the adjudicatory hearing of the "essentials
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of due process and fair treatment." The committee by its

action in concealing the accusers, accepting hearsay as

-——

truth, denying confrontation and cross-—examination in any

form of the secret witness amounts clearly to "a lack of

Y

—

fundamental fairness" required under Article 40 Section 72

of the Annotated Code of Maryland and the "due process"
clause of the Constitution. The committee's report fails .
to delineate any standard, if any, it used to come to it's
sweeping dogmatic conclusions. Did they use, for example,
proof beyond a reasonable doubt standard as is required in
a criminal case’or the preponderance of evidence rule used
in civil cases? Here, where criminal activity is alleged
by the committee without disclosing the identity of the
accusers, it would appear, at the very least, the étandard
used.for juveniles, the reasonable doubt standard should
be used.

In the case In the Matter of Samuel Winship, 397

U.S. 358, the Supreme Court stated:

"The reasonable-doubt standard plays a
vital role in the American scheme of
criminal procedure. It is a prime instru-
ment for reducing the risk of convictions
resting on factual error. The standard
provides concrete substance for the pre-
sumption of innocence-~-~that bedrock
‘axiomatic and elementary' principle whose
'enforcement lies at the foundation of the
administration of our criminal law.' Coffin
v. United States, supra, 156 U.S., at 453,
15 §.Ct., at 403. As the dissenters in the
New York Court of Appeals observed, and we

-15-




agree, ‘'a person accused of a crime *
* * yould be at a severe disadvantage,

. a disadvantage amounting to a lack of
fundamental fairness, if he could be
adjudged guilty and imprisoned for years
on the strength of the same evidence as
would suffice in a civil case.' 24 N.Y.
24, at 205, 299 N.Y.S.2d4, at 422, 247
N.E.2d, at 259."

Since the committee's report fails miserably to
reflect any facts to undergird it's conclusions, the report
’//:;é;7is inherently and intrinsically worthless and can in no way

'\P,Julyshift the burden of "going forward with the evidence to
'/§ ' negate it." Of course, it is axiomatic that the burden of

proof never shifts to the accused. However, it appears from
the mania created by the news media and some public figures
who rushed to judgment without hearing the other side, that
the accused for the first time in America must prove himself
innocént. This posture is, of course, absurd.

In re Samuel Winship, supra, further held:

"The requirement of proof beyond a
reasonable doubt has this vital role in
our criminal procedure for cogent reasons.
The accused during a criminal prosecution
has at stake interest of immense importance,
both because of the possibility that he
may lose his liberty upon conviction and
because of the certainty that he would be
stigmatized by the conviction. Accordingly,
a society that values the good name (emphasis
supplied) and freedom of every individual

should not condemn a man for commission. of

a crime when there is reasonable doubt about
his guilt. As we said in Speiser v. Randall,
supra, 357 U.S., at 525-526, 78 S.Ct., at
1342: 'There is always in litigation a margin
of error, representing error in factfinding,
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which both parties must take into account.
Where one party has at stake an interest

: of transcending value~--as a criminal
defendant-his liberty--this margin of error
is reduced as to him by the process of
placing on the other party the burden
of * * * persuading the factfinder at the
conclusion of the trial of his guilt beyond
a reasonable doubt. Due process commands
that no man shall lose his liberty unless
the Government has borne the burden of *
* * convincing the factfinder of his guilt.'
To this end, the reasonable-~doubt standard
is indispensable, for it 'impresses on the
trier of fact the necessity of reaching a
subjective state of certitude of the facts
in issue.' Dorsen & Rezneck, In Re Gault
and the Future of Juvenile Law, 1 Family
Law Quarterly, No. 4, pp. 1, 26 (1967).

"Moreover, use of the reasonable-doubt
standard is indispensable to command the
respect and confidence of the community in
applications of the criminal law. . It is
critical that the moral force of the crim-

{ inal law not be diluted by a standard of

’ ' proof that leaves people in doubt whether
innocent men are being condemned. It is
also important in our free society that
every individual going about his ordinary
affairs have confidence that his government
cannot adjudge him guilty of a criminal
offense without convincing a proper fact-
finder of his quilt with utmost certainty.”

I might state here that it is a bald-faced lie and
the committee and counsel know it, where they state that the
///’N ISD "watched" or "infiltrated" (apparently illegally) my
campaign as stated on page 27 of the Report. The committee
; never questioned me or anyone associated with my campaign.

ﬁ i Further, it would not have mattered if they had watched my

\L/ 09)N\ campaign. The committezsimply attempted as did elements of
v,

W» R D Wi,
. -

rMWW




the media to involuntarily thrust me into the morass. The

. wr

committee does not possess a scintilla of fact to support

ooy,

this allegation, and 1 challenge it 1£Q produce db.
A ¢
n pades 33 and 34 of the . Rapart..tho.cogmittee

adjectively characterized the Commissioner in the last
ud
¢

paragraph on page 33 and the first paragraph on page 34

based” on unnamed and unknown persons. This can really o 1y M J\S

’x\y/be viewed as "gutter type" accusations which support the %

(p unfairness of the procedure of the committee. This be- )U{’////

smirching of a man by phantoms, it was perceived, was a
"license” reserved only for what is euphemistically called
the "fair press." Let those who judge stand to be judged--
it is only fair to know the identity and the credibility

of these individuals.

_The Supreme Court case of In re Samuel Winship,

supra, contains an excellent discussion of the social dis-
utility of the committee's actions and the manner in which

it operated.

B - PERJURY
The chairman of the committee in his statement to
the Maryland Stéte Senate on April 5, 1975, stated:
"Furthermore, all testimony received by
the committee was taken under oath and under

the penalties of perjury.”

This statement by the chairman was false. See Exhibit C.
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Further, as a result of the implications and

innuendos of the committee's report, it is essential and

v

vital that the issue of perjury be discussed and treated
specially. It is perceived by many and reported in the
media from its usual "reliable source" or "persons close
the the committee"” that there exists a possibility that
the "police" lied to the committee. This inference also
arises from the basic fabric of the report itself.

Article 27, Section 435 of the Annotated Code of
Maryland provides:

"An oath or affirmation, if made willfully
and falsely in any of the following cases,
shall be deemed perjury: First, in all
cases where false swearing would be perjury
at common law; secondly, in all affidavits
required by law to be taken; thirdly, in
all affidavits to accounts or claims made
. for the purpose of inducing any court or
officer to pass the accounts or claims;
fourthly, in all affidavits required to be
made to reports and returns made to the
General Assembly or any officer of the
government; fifthly, in all affidavits or
affirmations made pursuant to the Maryland
Rules or Maryland District Rules. (An.
Code, 1951, § 531; 1939, § 527; 1924, §449;
1912, § 404; 1904, § 356; 1888, § 226; 1692,
ch. 16, § 4; 1809, ch. 138, § 8; 1828, ch.
165, § 6; 1858, ch. 414, § 10; 1957, ch. 399,
§ 17; 1975, ch. 435.) .

Further, Article 27, Section 437 provides:

"Any person who shall make oath or affir-
mation to two contradictory statements, each
of them in one of the cases enumerated in
§ 435 and in either case shall make oath or
affirmation wilfully and falsely, shall be
deemed guilty of perjury; and to sustain an
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indictment under this section it shall
be sufficient to allege and prove that
one of the said two contradictory state-
ments“is or must be false and wilful,
without specifying which one. (An. Code,
1951, § 533; 1939, § 528; 1924, § 450;
1912, § 405; 1904, § 357; 1894, ch. 262,
§ 226A.)

( The committee pretended that they had authority

to give "Miranda" warnings when in fact Article 40, Sections
—

2-87 of the Annotated Code of Maryland no where provides for

the Committee to give a "Miranda" oath. See Miranda v.

Arizona, 384 U.S. 439 (1966).
Further, as is evident from a Memorandum from the

epartment of Legislative Reference on the Subpoena Power of
the General Assembly, dated July 15, 1975, to Members of the
State Senate Policy Committee prepared by one Michael I.
Volk, Policy Committee Reporter, it only has authority to
issue subpoenas including subpoenas duces tecum (See Exhibit
No. D attached hereto). It should be noted that in the same
Memorandum, false swearing by any witness before the Legis-

lative Council constitutes and is punishable as perjury (See

Article 40, Section 30 - Legislative Council).
In order for testimony to be perjury at common law,

the false swearing must be in a judicial proceedings (See

Brown vs. State, 171, A.2d, 456). Hence, ince the commit-~-

tee and its counsel are presumed to know the law, this portion

of the committee proceedings was not onlyl disingenious but
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was a "sham."

’ In the Brown case, supra, the Maryland Court of

.....

Appeals approved the lower court's instructions to the jury
on perjury as follows:

'The pertinent language in the statute
defining the crime of perjury is as follows:
"An oath or affirmation if made wilfully
and falsely in any of the following cases
shall be deemed perjury. First in all cases
where false swearing would be perjury at
common law."

'The essential features of perjury at
common law are the wilful making, when under
oath in a judicial proceeding or court of
justice, of a false statement material to
the issue or point of inquiry.

'The offense consists in the swearing

falsely and corruptly and not through a

mistake. There must be a specific evil

intent to falsify or deceive.

'If the defendant believed her testimony

to be true at the time she testified under

oath, then she is not guilty of perjury

but if she knew her testimony was false,

then she may be guilty of the charge.'

Therefore assuming arguendo that the committee had
authority to give "Miranda" warnings and oath it could not
constitute perjury at common law and there is no statutory
authorization for such a charge.

Any doubt regarding this position is removed by a
reading of a pre-filed Bill No. 85 in the House of Delegates

by Delegate Doctor providing, inter alia, under proposed new

sections of Article 40, Sections 105-111, in Section 110 (b)
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that a person who knowingly gives false testimony under oath

before a Standing Committee shall be guilty of perjury. (See

Exhibit E

is stated:

o

fact hear

~

attached hereto).

C - IMMUNITY

On page 19 of the committee's report, the following

"—-During t

in“close Testimony was received
rving Glashoff, Walter T. Egger,
Roger Twigg and one other individual who
shall remain unidentified. Testimony
received in these hearings concerned, among
other things, various policies, practices
and procedures of ISD including the sur-
veillance of persons not suspected of
criminal activities and the collection and
storage of data pertaining to these indi-
viduals. Additionally, testimony concerning
wiretapping without court authorization by
C&P personnel at the request of members of
the Department was heard."

If this statement is true, then the committee did in

evidence of crimes as earlx as March 1975 which should

have been

given at that tlme to approprlate prosecutorlal

——

LA ST

authorltles as repeatedly requested by the Commissioner. The

chairman of the committee is quoted in the media as follows:

a. THE NEWS AMERICAN, Monday, April 3, 1975:

"However, most of the committee proceedings
have been conducted in private in order to
avoid putting witnesses in the position of
having to testify publicly they committed or
knew of illegal acts by police engaged in
spying work."

-22-~




b. THE NEWS AMERICAN, Monday, April 7, 1975:
"The committee has been forced to meet

in secret to take testimony from witnesses

who did npot(sic) ewant(sic) to admit

publicly that they committed acts such

as illicit breaking and entering and

wiretapping for the decret(sic) police

Inspectional Services Division."

c. THE SUN, Sunday, April 6, 1974, Mr. Conroy stated:

"That they (Baltimore City Police Department)

also engaged in 'unlawful wiretapping' with

the help of employees of the telephone

company."

d. THE SUN, Monday, April 7, 1975:

"Senator Edward T. Conroy (D., Prince

Georges), the committee chairman, reported

to the Senate Saturday that the investigation

had turned up evidence of unlawful wiretap-

ping and other surveillance of private

citizens by the ISD."

The above are just illustrations since there exists
reams of newspaper articles and television interviews where the
chairman of the committee stepped out of his pocket of legis-
lative immunity and made public accusations of crimes against
the Police Commissioner and the Department. All of this culmi-
nated in the interview of the chairman in U. S. NEWS & WORLD
REPORT, dated June 9, 1975, which alleged information was
obtained at secret hearings, a copy of which is attached and
marked Exhibit F.

‘This article precipitated the court action in the

U. S. District Court of Maryland and contrary to the nonchalant

statement on page 21 of the committee's report achieved its
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primary objective and that was to close the chairman's mouth
.as tight as his closed mind. This was achieved, for his mouth
was sealed. It is interesting to note here that, in light of
a recent 7th Circuit Federal Court of Appeals case, decided
January S5, 1976, the culpability of the chairman may be open
in that he may have waived his privilege. However, this is

a matter that may be discussed in futuro.

Notwithstanding the opinion of the Attorney General
that no powers of immunity were vested in the legislature and
the clear language of the Bowie case discussed below, the
committee,willfully in violation of the law and the rights
of its' alleged witnesses, went ahead with closed hearings.

(C£f See Withrow, et al. v. Larkin, decided by the U. S.

Supreme Court, April 16, 1975, 43 L.W. 4459). This was a
rank denial of due process and denial of fundamental fairness
to the Commissioner, the members of the Baltimore Police

Department and the alleged witnesses as well.

The Court of Special Appeals in the case of Bowie

vs. State, 287 A.2d 782 stated:

"There is no inherent, common law power in
the State's Attorney or in the Grand Jury or
in the. judge or in anyone else to confer
immunity from prosecution. Immunity is ex--
clusively a creation of statute and can only
exist where a statute has brought it into
being. Maryland has no general immunity
statute. There are limited statutory pro-
visions providing for the granting of
immunity for certain crimes. See, for
example, Article 27, Section 23 (Bribery of
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Public Officials); Article 27, Section 24
(Bribery in Athletic Contests); Article 27,
Section 39 (Conspiracy to Bribe); Article

27, Section 262 (Gambling); Article 27,
Section 371 (Lottery); Article 27, Section
400 (Obtaining Liguor by Minors); Article

27, Section 540 (Sabotage); Article 33,
Section 26-~16(c) (Fair Election Practices);
and see State v. Comes, 237 Md. 271, 206

A.2d 124; State v. Panagoulis, 3 Md.App.

330, 239 A.2d 145. None of those apply to
the case at bar. It is universally recognzied
that, absent a statutory grant of power, the
prosecuting attorney is not entitled, solely
by virtue of his office, to confer immunity
upon a witness. 21 AmJur.2d, Criminal Law,

§ 150, 'Who may grant immunity'; 8 Wigmore,
Evidence (McNaughton Edition 1961); § 2281,
'Expurgation of criminality; . . . . Statutes
granting amnesty, indemnity or immunity from
prosecution for the offense: In general’';

1 Wharton's Criminal Law and Procedure
(Anderson Edition), § 165, 'Immunity from
prosecution'; 4 Jones, Evidence § 862,
'Immunity from Conviction--Promise of
Prosecuting Attorney'; McCormick, Evidence,

§ 135, 'Termination of Liability to Pun-
ishment: Immunity Statutes'; 22 C.J.S.
Criminal Law § 46(2), 'Constitutional and
Statutory Provisions for Immunity'; United
States v. Ford, 99 U.S. 594, 25 L.Ed. 399.
See also the thorough discussion in Apodaca
v. Viramontes, 53 N.M. 514, 212 P.2d 425,

13 A.L.R.2d 1427, and the excellent annotation
thereto, 'Power of prosecuting attorney to
extend immunity from prosecution to witness
claiming privilege against self-incrimination,’
13 A.L.R. 24 1439."

The Court further stated:

"It may be, as the appellant asserts, that
he furnished to law enforcement officials
information about other crimes and other
criminals. If this be so and that information
in no way incriminated this appellant, he
would be bereft of even an arguable claim of
immunity. If the information furnished was
not incriminating as to him, he could claim
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stated:

no privilege against self-incrimination.
If there was no privilege to be dis-
placed, there could be no immunity as
the displacing agent. Upon a proper
summons, he could be required to furnish
such information before a Grand Jury or
before a trial court, and he would not be
privileged to withhold it. As Professor
McCormick points out, in Evidence at

p. 286, 'Immunity statutes have as their
purpose not a gift of amnesty but the
securing of testimony which because of
privilege could not otherwise be pro-
cured.' The point is well articulated
in 21 Am Jur. 2d, Criminal Law, § 148,
at p. 218:

'To be entitled to immunity from
prosecution under a constitutional
or statutory provision granting
immunity, the witness must have
given testimony or produced
evidence to which the privilege
against self-incrimination applies.
In other words, the witness becomes
immune only if he could have properly
refused to testify because his answers
could tend to incriminate him or his
testimony was of a character he was
privileged to withhold.'’

See also Henderson v. State, 103 Tex.Cr.R.
281 S.W. 557 (Texas).

"If, on the other hand, the appellant did
furnish information to law enforcement
officials about other crimes and other
criminals and if such information did
incriminate him, even then his arguable
claim of immunity (assuming a compulsion,
assuming a statutory authority for the
prosecutor to confer immunity and assuming
an actual grant to him of such immunity)
would go only to such other crimes and not
to the ones at bar. The appellant is not
immune, and his prosecution may proceed."

502,

Further, the Supreme Court as far back as 1856
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"In Murray's Lessee v. Hoboken Lane &
Improv. Co., 18 How. 272, 15 L.Ed. 372
(1856), an. issue was whether a 'distress
warrant' issued by the Solicitor of the
Treasury under an act of Congress to
collect money due for taxes offended the
Due Process Clause. Justice Curtis wrote:

'That the warrant now in question
is legal process, is not denied. It
was issued in conformity with an Act
of Congress. But is it "due process
of law?" The constitution contains
no description of those processes
which it was intended to allow or
forbid. It does not even declare
what principles are to be applied
to ascertain whether it be due process.
It is manifest that it was not left to
the legislative power to enact any
process which might be devised. The
article is a restraint on the legis-
lative as well as on the executive
and judiclal powers of the government,
and cannot be so construed as to leave
congress free to make any process "due
process of law," by its mere will.'
Id., at 276 (Emphasis supplied.)

This case was cited with approval in the case of

In the Matter of Samuel Winship, 397 U.S. 358 (1970) by the

-majority of the Supreme Court in footnote 5 page 1077.

It is clear that the hearings were not investigatory

as authorized by statute but accusatorial/ingquisitional _canizalry

|

to the Maryland law and therefore blatantly jllegal. The

committee has only those powers that are authorized by statute.

U. S., et al. v. Bisceglia decided February 19, 1975,

the Supreme Court stated:

"In Blair v. United States, 250 U.S. 273
(1919), petitioners were summoned to appear
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before a grand jury. They refused to
testify on the ground that the investi-
gation exceeded the authority of the
court and grand jury, despite the fact
that it was not directed at them. Their
subsequent contempt convictions were
affirmed by this Court:

' {The witness] is not entitled to
set limits to the investigation that
the grand jury may conduct.... It
is a grand inquest, a body with powers
of investigation and inquisition,
the scope of whose ingquiries is not
to be limited narrowly by questions
of propriety or forecases of the
probable result of the investigation,
or doubts whether any particular
individual will be found properly
subject to an accusation of crime.

As said before, the identity of the
offender, and the precise nature of
the offense, if there be one, normally
are developed at the conclusion of

the grand jury's labors, not at the
beginning.' 250 U.S. 282.

The holding of Blair is not insignificant for
our resolution of this case. In United States v.
Powell, supra, Mr. Justice Harlan reviewed this
Court's cases dealing with the subpoena power
of federal enforcement agencies, and observed:

'[{Tlhe Federal Trade Commission . . .
"has a power of inquisition, if one
chooses to call it that, which is not
derived from the judicial function.

It is more analogous to the Grand
Jury, which-does not depend upon a
case or controversy for power to get
evidence but can investigate merely
‘on suspicion that the law is being
violated, or even just because it wants
assurance that it is not." While the
power of the Commissioner of Internal
Revenue derives from a different body
of statutes, we do not think that
analogies to other agency situations
are without force when the scope of
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the Commissioner's power is called
- into question.' 379 U.S. 57, quoting
United States v. Morton Salt Co.,
383 U.S. 632, 642-644.'"
The Commissioner, because of the committee's open
defiance of the law, on June 27, 1975, requested the inter-
vention of the United States Attorney for Maryland. A copy

of the Commissioner's letter and the reply are self-explanatory

and are attached hereto and marked as Exhibit G.

D -~ QUALITY OF "EVIDENCE" RECEIVED BY THE COMMITTEE

The "evidence" that the Committee states it possesses
was obtained in secret hearings either by affidavits or sworn
testimony without the presence of the Commissioner, the attorney
for the Police Department or the particular police officer or
officers allegedly involved. It should be noted that the Rules
of Procedure adopted pursuant to S.R.-1 and S.R.-151 gave the
chairman of the committee staff authority to initiate investi-
gations and the direction of the inquisition (See Rule 3 -
Rules of Procedure attached hereto and marked Exhibit H.)

While the proceedings before the committee amounted
to a "legislative trial" and were not judicial proceedings,
the quality of the evidence as measured by the accepted legal
standards is the same.

In Deinhardt v. State, 348 A.2d4 286, the Court of

Special Appeals stated:

"Ordinarily, of course, out of court state-
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ments offered for their truth are inadmis-
sible as hearsay, absent circumstances
bringing the statements within a recognized
exception_to the rule excluding hearsay
evidence. Smith v. Jones, 236 Md. 305,
312, 203 A.24 865 (1964); Morrow v. State,
190 Md. 559, 561, 59 A.ed 325 (1948); Myers
v. State, 137 Md. 496, 501, 113 A.92 (1921);
Thomas v. Owens, Md. App., 346 A.2d4 662
(1975). As stated by McCormick, Evidence

§ 246, 584 (2d ed. 1972):

'Hearsay evidence is testimony in
court or written evidence of a state-
ment made out of court, the statement
being offered as an assertion to show
the truth of matters asserted therein,
and thus resting for its value upon
the credibility of the out-of-court
asserter.’

"The mere fact that the statement is reduced
to writing does not change its character as
hearsay, or bring it within an exception to
the hearsay rule. Heil v. Zahn, 187 Md. 603,
608, 51 A.2d 174 (1947)."

The so-called affidavits allegedly obtained are in-

‘herently untrustworthy as a matter of law.

stated in

The Court of Special Appeals of Maryland further

recent case of Deinhardt v.. State, supra:

"On September 23, 1975, this Court in
State v. DeLawder, MAd.App., 344 A.24 446,
449 (1975), observed that 'under the Sixth
Amendment to the Constitution, the right
to be confronted with the witnesses against
him, included the '". . . 'primary interest
secured by . . . the right of cross-
examination.' Douglas v. Alabama, 380
U.S. 415, 418, 85 S.Ct. 1074, [(1076,]

13 L.Ed.24 934 (1965)."' The Supreme
Court in Davis v. Alaska, infra, 415 U.S.
at 316, 94 S.Ct. at 1110, pointed out that
'"Cross-examination is the principal means
by which the believability of a witness
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and the truth of his testimony are
tested."' 344 A.2d4 at 449. Our adver-
sary system permits, if not encourages,
the advocate to inquire into the witness's
testimony in order to test memory and
perception, as well as to impeach the
witness so as to discredit his testimony.
Cross-examination, however, is not with-
out bounds. The trial judge is vested

‘with broad discretion so as ' . . . to

preclude repetitive and unduly harassing
interrogation . . ..'' 344 A.24 at 449.

"Chief Judge Orth, in DeLawder, noted that
a witness may be discredited by a' . . .

. cross—-examination directed toward revealing

possible biases, prejudices, or ulterior
motives of the witness as they may relate
directly to issues or personalities in

the case at hand.' 344 A.2d at 449.
Bringing to the surface, for view and
scrutiny the witness's motivation for
testifying is both a proper and important
function of cross-examination and, as such,
is a constitutionally protected right.

Greene v. McElroy, 360 U.S. 474, 496,

79 S.Ct. 1400, 3 L.Ed.2d4 1377 (1959).
DeLawder declares that the denial of
effective cross-examination is constitu-
tional error of such magnitude that it is
immaterial whether prejudice is not shown
or is even totally lacking. See Greene V.
McElroy, supra; Smith v. Illinois, 390 U.S.
129, 131, 88 sS.Ct. 748, 19 L.E4d.24 956
(1968) ; Brookhart v. Janis, 384 U.S. 1, 3,
86 S.Ct. 1245, 16 L.Ed.2d 314 (1966).

"In Davis v. Alaska, 415 U.S. 308, 94 Ss.Ct.
1105, 39 L.Ed.2d4 347 (1974), the Court con-

- sidered a case wherein Davis was convicted

of burglary and grand larceny, largely upon
the testimony of a juvenile who had been
adjudged to be a delinquent as a result of
his participation in a burglary. The
juvenile had been placed on probation.
Davis's counsel sought to cross-examine the
juvenile witness as to the witness's
motivation for testifying. Defense counsel
wanted to explore the possibility that the
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juvenile '. . . made a hasty and faulty
identification of . . . [Davis in order)

to shift suspicion away from himself as

one who robbed the Polar Bar, . . . [and

to show that the juvenile] might have been
subject to undue pressure from the police
and made his identifications {of Davis]
under fear of possible probation revocation.'
415 U.S. at 311, 94 sS.Ct. at 1108. The
State court refused to allow that cross-
examination, although the defense was
permitted to interrogate solely as to
whether the witness was biased. The
Supreme Court observed that '. . . counsel
was unable to make a record from which to
argue why {the witness] . . . might have
been biased or otherwise lacked that degree
of impartiality expected of a witness at

‘trial.' 415 U.S. at 318, 94 S.Ct. at 11l11l.

The Alaska Supreme Court had affirmed
Davis's conviction on the ground that the
scope of the permitted cross—examination
was sufficient to convey the concept of

the bias of the witness to the jury for its
consideration. Davis v. State, 499 P.2d
1025, 1036 (Alaska 1972). Mr. Chief
Justice Burger, for the majority of the
Court, said, 415 U.Ss. at 318, 94 S.Ct. at
1111:

‘. . . On the basis of the limited
cross—-examination that was permitted,
the jury might well have thought that
defense counsel was engaged in a
speculative and baseless line of
attack on the credibility of an
apparently blameless witness . . ..
On these facts it seems clear to us
that to make any such inquiry effec-
tive, defense counsel should have
been permitted to expose to the jury
the facts from which the jurors, as
the sole triers of fact and credibil-
ity, could appropriately draw inferences
relating to the reliability of the
witness.' _

"The opinion of the majority in Davis makes
clear that the refusal to allow the defense
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to demonstrate bias on the part of the
prosecutor's principal witness through
cross—-examination is a denial of Due
Process under the Fourteenth Amendment
as well as an infringement upon Davis's
Sixth Amendment rights. See State v.
DelLawder, supra.

"Although the case now before us was
tried non-jury, we believe the holdings of
Davis and DelLawder to be, nevertheless,
controlling. That Davis and DeLawder were
jury trials does not make a scintilla of
difference in the application of their
rationale to non-jury trials. Where, as
here, the trial judge, as trier of the
fact and of credibility, limits cross-
examination of a witness so as to preclude
a demonstration of bias, prejudice or other
unworthy motivation on the part of the
witness, he prevents the defense from pre-
senting all of the facts, forestalls an
adequate basis for assessment of credibil-
ity and erodes the purpose of cross-
examination, i.e., the search for truth.
In short, he places himself in the
precarious position of rendering a judg-
ment based upon an incomplete factual
predicate.

"Paraphrasing Davis and DeLawder, we
cannot speculate whether the revelation of
the witness's motivation in testifying would
have brought about a different result than
that reached by the trial judge. On the
other hand, we are unable to state that a
disclosure of bias, prejudice or ulterior
motives would not have produced a serious
qguestion as to the credibility of the
witness and possibly injected a reasonable
doubt as to the culpability of the accused."”

In view of the aforesaid, a fortiori, the committee's
report does not contain a scintilla of fact and is totally void
of any careful and conscientious resolution of sharply conflicting

testimony. The report contains nothing of any probative value
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"hence it and the conclusions and recommendations contained

- ~

"therein are worthless.
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IV
THE PROPRIETY OF INTELLIGENCE GATHERING
The protection of society as a whole demands that
intelligence gathering technigques be utilized by the police.

Chief Justice Weintraub, writing for a unanimous Supreme

Court of New Jersey in Anderson v. Sills, 57 N.J.S. Ct. 210,
265 A.24 678 (1970), the landmark case concerning information
gathering activities by police authorities:

"Here we are dealing with the critical power

of government to gather intelligence to enable

it to satisfy the very reason for its being -~

to protect the individual in his person and

things." ‘
and,

"The First Amendment would be meaningless if

there were no constituted authority to protect

the individual from suppression by others who

disapprove of him or the company he keeps

(page 687)."

The "constituted authority" in our government which
is responsible for the protection of the individual in his
person and property, and in his rights, in the law enforcement
apparatus of the state: the police, the prosecution and the
courts. The "front line troops" in the law enforcement estab-
lishment are, of course, the police-~federal, state and local--

who have the executive duty of enforcing the law. We turn

again to Anderson v. Sills, ibid, for what we believe to be

as good a definition of the police function as can be found:

"The police function is pervasive. It is

-35~




o -

not limited to the detection of past crim~
inal events. Of at least equal importance
’ is the responsibility to prevent crime....
In the current scene, the preventive role
requires an awareness of group tensions
and preparations to head off disasters as
well as to deal with them if they appear.
To that end, the police must know what
forces exist, what groups or organizations
could be enmeshed in public disorders.
(265 A.2d, at 684)."

It is not optional with the police to forearm them-
selves with knowledge of potential or threatened criminal
activities or activities threatening disruptions of society,
it is their duty. The right of every individual to the
preservation of the "domestic tranguility", cited in the
Preamble to the Constitution of the United States as one of
the reasons for the creation of that document, depends in
large'measure on the preparedness of our law enforcement
forces to anticipate and meet the challenge of criminality.
This can only be done through efficient police intelligence
gathering activities. The Report of the National Advisory
Committee on Civil Disorders in its "Supplement on Control of

Disorders" cited in the Anderson v. Sills opinion, 265 A.2d at

page 685, called specifically for enhanced police intelligence
gathering activities with regard to civil disorders, but civil

disorders are not the only instances in which intelligence is

necessary.

gathering techniques complained of are vitally necessary to

cope with the wave of terroristic criminality which is threat-
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ening to destroy the social fabric of this country. Terror-
istic crimes ~-- those directed at our society itself and at
the rule of law upon which our society is based =-- are
typified by the current wave of bombings and arson and
attacks on law enforcement officers. The incidence of these
crimes is at an unprecedented level in this country and the
level is rising.

The armed robber must, perforce, go to the scene of
his crime in order to commit his depredation, but the bomber
and the sniper who shoots at an unsuspecting police officer
from ambush are not under such a disability. An explosive
charge can be concealed long in advance of its detonation time
and the sniper can fire from his concealed position and then
disappear. When police are dealing with crimes of this type
or with clandestine conspiracies to commit such crimes, the
only way in which they can hope to prevent them effectively
is to have a sufficiently alert intelligence apparatus to
learn about the planned acts in advance and so that they will
be able to stop them before they happen.

There can be no question but that this nation faces
a crisis of terroristic activity. 1If a revolutionary happens
to dislike his government he shows his dislike by bombing a
government building; if a militant believes that the police
are "repressive", he kills a policeman; if an extremist opposes

school desigregation by means of "bussing", he blows up school
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busses. Crimes such as these threaten our society to at least

" as great an extent as do riots and civil disorders, and they

are precisely the secret sort of crimes that only police
intelligence can hope to cope with effectively. Never in
the history of this country has accurate police intelligence
been more desperately needed. Rather than considering enjoin-
ing such activities as surveillance and infiltration of groups
which threaten our national security, courts should be encour-
aging‘such activities in every way possible, for only through
foreknowledge of the plans of those who would destroy our
society can the police protect the right of the law-abiding
to live in a free society.

The investigatory techniques of infilgration and
surveillance of groups which pose a threat to society have,
of late, come un@er legal attack from various quarters. The

leading case in this area is Anderson v. Sills, supra, in

which the Supreme Court of New Jersey reversed a lower court
injunction against the use of intelligence gathering forms
by the New Jersey law enforcement agencies.

. Anderson v. Sills further held that based on an

exhaustive analysis of the relevant law by Chief Justice
Weintraub, stands foursquare for the principle that intelligence
gathering activities by police officers do not, in and of

themselves, constitute a violation of the First Amendment's

guarantees of freedom of speech and freedom of assembly.
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Anderson v. Sills dealt with the question of surveillance,

.primarily because the intelligence forms which were at issue

in that case were geared to surveillance of dissident groups.
We would point out, with respect to the question of infil-

tration of such groups that the Court in Anderson v. Sills

quoted with approval portions of the Report of the National
Advisory Commission on Civil Disorders which recommended that
law enforcement agencies should set up intelligence units

which . . . "should use undercover police personnel and

informants but it should also draw on community leaders,
agencies, and organizations in the ghetto." 265 A.2d at
685 (emphasis added).

In addition to Anderson v. Sills, there is a long

line of jurisprudence from the United States Supreme Court
which has récognized the need for police investigatory tactics
such as surveillance, undercover infiltration and the use of
informants and has given explicit sanction to such techniques.
The question of the use of undercover agents and informants
against actual or potential lawbreakers was raised and, for
all practical purposes, settled by the Court in two 1966 cases,

Lewis v. United States, 385 U.S. 206, 87 S.Ct. 424 and Hoffa

v. United States, 385 U.S. 293, 87 S.Ct. 408. Lewis was a

fairly typical undercover operation case wherein a narcotics
agent, misrepresenting his identity to Lewis, induced Lewis

to sell narcotics to him. The sale transpired in Lewis' house.
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The Court affirmed Lewis' conviction explicitly recognizing

that ". . . in the detection of many types of crimes, the

- Government is entitled to use decoys and to conceal the

identity of its agents." (385 U.S. 206 at 209). 1In a footnote
to the Lewis opinion the Court gquotes, with approval, the
comment of former Chief Justice Highes upon the use of official
deception in combating criminal activity.

"Artifice and stratagem may be employed to

catch those engaged in criminal enterprises

. . . the appropriate object of this permitted

activity, frequently essential to the enforce-

ment of the law, is to reveal the criminal

design; to expose the illicit traffic, the

prohibited publication, the fraudulent use

of the mails, the illegal conspiracy, or

other offenses, and thus to disclose the

would-be violators of the law. (395 U.S.

206 ft. 3)."

In Hoffa the Court upheld the use of a government
informant who infiltrated his way into thc Hoffa confidence
and who was admitted to Hoffa's trust so that he was able to
overhear incriminating statements relating to the attempted
bribery of members of a jury who were then trying Hoffa on
another charge. The Court rules that the use of the informant
and the use of his testimony at Hoffa's trial for attempting

to bribe the jurors did not violate Hoffa's rights under the-

Fourth, Fifth or Sixth Amendments. See also Osborn v. U.S.,

385 U.S. 323, 87 S.Ct. 429 (1967).
In a recent decision upholding the use of undercover

officers, the United States District Court for the Central
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.District of California dismissed a suit brought by students
and faculty memberé'bf the University of California at Los
Angeles to enjoin police officers from going on the campus
without disclosing their status as police officers. The

Court ruled, inter alia, that: (1) the use of undercover

agents to obtain evidence relating to past, present, or

future crimes is a lawful technique; (2) the admissibility

of evidence gathered by undercover surveillance has no bearing
on the right of police to gather evidence in this manner;

and (3) plaintiff's fear that this technique will be used
against them in some manner is not based upon facts or

allegations. (Bagley v. City of Los Angeles Police Dept.,

U.S. District Court, Central District of California, No. 71-
166-3jWC, April 22, 1971).

The use of confidential informants to gather evidence
has similarly been upheld by the Supreme Court, and, in fact,
so important did the Court consider the use of informants to

the effectiveness of law enforcement that it ruled in McCray

v. Illinois, 386 U.S. 300, 78 S.Ct. 1056, that the identity of
a confidential informant who merely provides information to the

police concerning the commission of crimes is privileged from

disclosure. See also Metros v. District Court, CA 10, No. 432-70

(1970) wherein the U.S. Court of Appeals for the 10th Circuit
issued a Writ of Prohibition forbidding a U.S. District Court

judge from requiring a Denver police detective to name a confi-
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dential informant in a narcotics case.
. Thus we see, in the area of the use by police of
informants and undeonver tactics to ferret but crime, an
extremely realistic body of Supreme Court jurisprudence which
takes into consideration the very basic fact that without the
use of such tactics the police would be, to a great extent,
unable to enforce the law.

In addition to this judicial authority, the Congress
of the United States in 1968 gave implicit approval to the
use of "normal" intelligence gathering techniques in Title III
of the Omnibus Crime Control and Safe Streets Act of 1968,
Title 18, Sec. 2158. 1In this Title Congress empowered certain
federal an& state officers to engage in electrohic surveillance
provided that prior judicial approval for the surveillance
was obtained. One of the requirements for a court authorization
to engage in electronic surveillance is that: |

"Normal investigative procedures have been
tried and have failed or reasonably appear
to be unlikely to succeed if tried or to be

too dangerous. 18 U.S.C. 2158(2) (c).
(emphasis supplied)

The "normal investigative procedures" which must be
exhausted prior to a wiretap order surely include surveillance
and infiltration, indicating a legislative attitude by Congress
that these techniques can and should be utilized by law en-
forcement officers in the discharge of their duties.

This is precisely the attitude that should be taken
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towards surveillance and infiltration of groups which provide

an actual or potential threat to the national security. In

order to know whether such groups do, in fact, pose a threat,
the police must know the nature of the group itself and this
information is.best gained by the use of intelligence gathering
techniques which have been upheld by the highest Court in the
land.

In the case of Katz vs. U.S., 389 U.S. 355, 88 S.Ct.

507 (1967) the Supreme Court stated:

"For the Fourth Amendment protects people,
not places. What a person knowingly exposes
to the public, even in his own home or office,
is not a subject of Fourth Amendment protection.
See Lewis v. United States, 385 U.S. 206, 210,
87 S.Ct. 424, 427, 17 L.Ed.2d 312; United States
v. Lee, 274 U.S. 559, 563, 47 Ss.Ct. 746, 748,
71 L.E4A. 1202. But what he seeks to preserve
as private, even in an area accessible to the
public, may be constitutionally protected.
See Rios v. United States, 364 U.S. 253, 80
S.Ct. 1431, 4 1L.Ed.2d4 1688; Ex parte Jackson,
96 U.S. 727, 733, 24 L.E4. 877."

The Court further stated,

"As the Court's opinion states, 'the Fourth
Amendment protects people, not places.' The
guestion, however, is what protection it
affords to those people. Generally, as here,
the answer to that question requires reference
to a 'place.' My understanding of the rule
that has emerged from prior decisions is that
there is a twofold requirement, first that a
person have exhibited an actual (subjective)
expectation of privacy and, second, that the
expectation be one that society is prepared
to recognize as 'reasonable.' Thus a man's
home is, for most purposes, a place where he
expects privacy, but objects, activities, or
statements that he exposes to the 'plain view'
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of outsiders are not 'protected' because
no intention to keep them to himself has
been exhibited. On the other hand, con-
versations in the open would not be
protected against being overheard, for
the expectation of privacy under the
circumstances would be unreasonable."

Cf. Hester v. United States, supra."

The Supreme Court has upheld, as reasonable under
the Fourth Amendment, admission at trial of evidence obtained
(1) by an undercover police agent to whom a defendant speaks
without knowledge that he is in the employ of the police,

Hoffa v. United States, 385 U.S. 293, 87 S.Ct. 408, 17 L.Ed.2d4

374 (1966); (2) by‘a recording device hidden on the person of

such an informant, Lopez v. United States, 373 u.s. 427,

83 S.Ct. 1381, 10 L.Ed.2d 462 (1963); Osborn v. United States,

385 U.S. 323, 87 S.Ct. 429, 17 L.Ed.2d 394 (1966); (3) by a
policeman iistening to the secret micro~wave transmissions of
an agent conversing with the defendant in another location, On

Lee v. United States, 343 U.S. 747, 72 S.Ct. 967, 96 L.Ed. 1270 (1952).

When one man speaks to another he takes all the
risks ordinarily inherent in so doing, including the risk that
the man to whom he speaks will make public what he has heard.
The Fourth Amendment does not protecﬁ against unreliable (or

law-abiding) associates. Hoffa v. United States, supra. It

is but a logical and reasonable extension of this principle
that a man assumes the risk that his hearer, free to memorize
what he hears for later verbatim repetitions, is instead

recording it or transmitting it to another.
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In Socialist Workers Party v. Attorney General of

the United States, 95 S. Ct. 425 (12/27/74), U.S. Supreme

Court Justice Marshall was asked for a stay order on the
opinion of the Second Circuit Court of Appeals.

The District Court had granted a preliminary
injunction against the Director of the Federal Bureau of
Investigation and others, barring government agents and
informants from attending or otherwise monitoring the national
convention of the Young Socialist Alliance (YSA), to be held
in St. Louis, Missouri, between December 28, 1974, and
January 1, 1975.

The Court of Appeals held that on the facts of this
case, the chilling effect on attendance and participation at
the convention was not sufficient to outweigh the serious
prejudice to the Government of permanently compromising some
or all of its informants. Justice Marshall said:

"The llth-hour grant or denial of injunctive
relief would not be likely to have a signifi-

cant effect on attendance at the convention,

the Court stated, and since the convention is

open to the public and the press, the use of

informants to gather information would not

appear to increase appreciably the 'chill' on

free debate at the convention. * * *

'This case presents a difficult threshold
qguestion~-~whether the applicants have raised

a justiciable controversy under this Court's

decision in Laird v. Tatum, 408 U.S. 1, 11

CrL 3184 (1972). * * *

'The specificity of the injury claimed by
the applicants is sufficient, under Laird, to




—

satisfy the requirements of Art. III.

'Although the applicants have established
jurisdiction, they have not, in my view,
made out a compelling case on the merits.

I cannot agree that the Government's pro-
posed conduct in this case calls for a
stay, which, given the short life remaining
to this controversy, would amount to an
outright reversal of the Court of Appeals.

'It is true that governmental surveillance
and infiltration cannot in any context be
taken lightly. * * * But our abhorrence
for abuses of governmental investigative
authority cannot be permitted to lead to
an indiscriminate willingness to enjoin
undercover investigation of any nature,
whenever a countervailing First Amendment
claim 1s ralised. (Emphasis supplied)

'‘In this case, the Court of Appeals has
analyzed the competing interest at some
length, and its analysis seems to me to
compel denial of relief. As the Court
pointed out, the nature of the proposed
monitoring is limited, the conduct is
entirely legal, and if relief were granted,
the potential injury to the FBI's continuing
investigative efforts would be apparent.
Moreover, as to the threat of disclosure
of names of the Civil Service Commission,
the Court of Appeals has already granted
interim relief. On these facts, I am
reluctant to upset the Judgment of the
Court of Appeals. * *

'As noted above, the Government has stated
that it has not authorized any disruptive
activity at the convention. .In addition,
the Government has represented that it has
no intention of transmitting any information
obtained at the convention to nongovernmental
entities such as schools or employers. I
shall hold the Government to both represen-
tations as a condition of this order.
Accordingly, the application to stay the order
of the Court of Appeals and to reinstate the
injunction entered by the District is [d]enied.
(Emphasis supplied)
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Intelligence gathering techniques are necessary
. ,

to protect the Constitutional Rights of all of our citizens.

In Anderson v. Sills, supra, the Court noted that

the First Amendment would be meaningless if there were no
constituted authority to protect the individual from the
suppression, by others, of First Amendment rights. This
statement can be extended to cover all of the rights guaranteed
to all individuals by the Constitution and the Bill of Rights.
One of the highest functions of the police power of the State
i% to secure these rights for every citizen against attempts

to suppress them on the part of individuals and groups who

do not recognize the rights of others. The government, through
its police power, is the defender of the rights of all and any
interference with the lawful exercise of this power will |
jeopardize the defense of these rights.

It should be pointed out here that in the case of

Mayor and City Council of Baltimore, et al. v. John E. Silver,

et ux., 263 Md. 439, 283 A.2d 788 (1971) (a case arising out
of the 1968 civil disorders in Baltimore City as a result of,

inter alia, the death of Dr. Martin Luther King, Jr.), Judge

Finan speaking for the Court stated:

"That in light of powers available to
mayor of city including power of a con-
servator of the peace or forming a 'posse
comitatus,' the Riot Act rendering munici-
pality under certain circumstances liable
for damages sustained to private citizens
resulting from failure of city to prevent
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or contain riotous acts did not deny
city or its citizens due process or
equal protection though Police Omnibus
Act separated city from any control
over police department, and city might
only be held liable if it, through its
proper officials, failed to exercise
with reasonable diligence the legiti-
mate powers available to it."

Black's Law Dictionary, Revised Fourth Edition (1968)

contains the following definition:

*RIOT. In criminal law. A tumultuous
disturbance of the peace by three persons
or more, assembling together of their own
authority, with an intent mutually to
assist each other against any who shall
oppose them, in the execution of some
enterprise of a private nature, and after-
wards actually executing the same in a
violent and turbulent manner, to the terror
of the people, whether the act intended were
of itself lawful or unlawful. Hawk. P. C.
c. 65, § 1. State v. Stalcup, 23 N.C. 30,
35 Am.Dec. 732. Symonds v. State, 66 Okl.Cr.
49, 89 P.2d 970, 973.

"When three or more persons together, and in a
violent or tumultuous manner, assemble together
to do an unlawful act, or together do a lawful
act in an unlawful, violent, or tumultuous manner,
to the disturbance of others, they are guilty of
a riot. Any use of force or violence, disturb-
ing the public peace, or any threat to use such
force or violence, if accompanied by immediate
power of execution, by two or more persons acting
together, and without authority of law, is a
riot."

Under Maryland law and the common law it only takes
three people to constitute a riot. How can the Mayor as a
conservator of the peace discharge his statutory duty to

prevent riots without intelligence? The bald recommendation
a—
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of the majority of the committee to transfer the appointing

authority from the Governor to the Mayor cmanates from
[e— . R

stupidity, lack of knowledge and experience, with particular
- e e ]

reference to counsel for the committee. This indicates the
o s

extent of this superficial and farcical yearlong charade.

"Would it not be better to repeal the anachronistic Article 82

of the Annotated Code of Maryland former Chapter 137 of the
Acts of 1835 ("The Riot Act")? |

The recommendation for the transfer is simply
another racist tactic emanating from one of the many symbiotic

“— —
relationships the Police Union has formed to appeal to the

unthinking black racists who believe that there exists some
rational relationship between black skin and the ability to
function. Racism is not the exclusive property of white people

and this committee has attempted with aid from the media,

elements of which have joined in a symbiotic relationship to

use black people as a wedge and cannon fodder to achieve their
AR

unworthy aim of removing the Rolice.CQupissioner because the

'Court punished them for breaking the law by striking.
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OTHER INQUIRIES
The Baltimore City Police Department has inquiries/‘
investigations from other oversight agencies. Unlike the
S.R.-1 and S.R.-151 State Senate Committee, these inquiries/
investigations were made in a professional manner by competent
people.
A - SELECT COMMITTEE TO STUDY GOVERNMENTAL
OPERATIONS WITH RESPECT TO INTELLIGENCE
ACTIVITIES (AKA THE "CHURCH COMMITTEE") -
U. S. SENATE.
On July 30, 1975, the Commissioner received corres-
pondence from Frederick A. 0. Schwartz, Jr., Chief Counsel,

requesting inter alia to review all aspects of the intelligence

activities of the Baltimore City Police Department. Counsel
for the "Cﬁurch Committee" fully disclosed, as a professional
would, what they expected but most of all they were interested
in facts not publicity.

| On August 20, 1975, representatives of the Church
Committee visited Baltimore and all information requested by
the committee's representative that he deemed necessary to
carry out his function was supplied. The entire Police
Department was opened and inspection was made of everything
in ISD and Vice, including wiretapping equipment. Openness

and candor on the‘part of the committee and the Baltimore City
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Police Department were the theme and it was noted that the
cooperation of the Baltimore City Police Department was
stated to be unparalled anywhere in the nation.

Of course, this committee had proper oversight
jurisdiction in intelligence matters because of the cross-
pollination of federal, state and local law enforcement
cooperation pursuant to 18 USC 2510-2520, aka Title III of
the Omnibus Crime and Control and Safe Streets Act of 1968.

State vs. Siegel, 266 Md. 256 and its progency

held, inter alia, that official wiretapping and eavesdropping

to be constitutionally permissible, must be obtained in
accordance with the dictates of the aforementioned federal
law. |

On Friday, September 12, 1975, a representative of
the.Church Committee telephonically informed me that the
committee is no longer focusing on the Baltimore City Police
Department. I have been authorized to state that discussion
among the members and counsel of the Church Committee decided
that the matter regarding the Baltimore City Police Department
and its relationship with federal law enforcement and/or

intelligence gathering agencies at the federal level should

not be developed beyond the preliminary investigation conducted

by the committee. The committee does not anticipate that the

Baltimore City Police Department will be thebsubject of any
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further investigations regarding its intelligence gathering
activity.
It should be noted that there is pending in the U.S.

Senate S-1 which codifies, revises and amends Title 18 USC,

"B - PERRY-JACKSON COMMITTEE OF THE UNMITED
STATE SENATE ~ GOVERNMENT ACCOUNTING OFFICE
The commissioner announced publicly that not one
penny of federal funds was spent by the Baltimore City Police
Department for ISD, Vice or Internal Investigation Division.
The representatives of GAO spent three days in Baltimore auditing
the Police Department records and found that none of the federal

F
revenue sharing or LEAA funds was spent in IID, ISD or Vice.

MR

The investigation was conducted August 29-September 3, 1975.

C - THE UNITED STATES DEPARTMENT OF JUSTICE

Sometime during the year of 1975 the Department of
Justice Civil Rights Division conducted a limited investigation
of the intelligence gathering activities of the Baltimore City
Police Department. No further contact has been made with Police

Department officials.

D - GRAND JURY

Two Grand Juries investigated the allegations made
in the media of illegal conduct by the Baltimore Police Depart-
ment. The Police Commissioner and all personnel requested

appeared without a subpoena and testified under oath since
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the Grand Jury is the proper body to investigate the alle-
.gations. The Grand Juries received total and compléte

cooperation of the Police Department (See U.S. et al. vs.

Bisceglia, 43 LW 4242 where the Supreme Court stated:

" . . . the Grand Jury which does not
depend upon a case or controversy for
power to get evidence but can investi-
gate merely on suspicion that the law
is being violated, or even just because
it wants assurance that it is not.")

On May 9, 1975, the Grand Jury reported:

"The Grand Jury recommends that the
ISD investigation which began under the
previous Grand Jury and has continued
this term be terminated. There has been
no testimony presented which supports
allegations of criminal activity in the
procedures of the Inspectional Services
Division of the Baltimore City Police
Department."”

The Jury Forewoman stated further:

"That the Grand Jury found no basis
for indictments and really did not find
anything questionable in the activities
of the ISD."

She further added:

"That the Grand Jurors were disturbed

about a lot of irresponsible reporting."

E - THE EASTLAND COMMITTEE - SUBCOMMITTEE ON
INTERNAL SECURITY - U.S. SENATE

M On Tuesday, August 26, 1975, two representatives of
the Eastland Committee of flhe ll.S..Sekatamtondiated an inquiry

of ISD. No contact has been made by them since that date.

There were other inquiries from various government
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and non4government entities, all of whom the Police Department

gave total and complete cooperation.
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~

- MISCELLANY
A. Mr. David L. Glenn testified against the
Commissioner and the members of the Baltimore City Police
Department. Mr. Glenn is bright, articulate and personally
affable; however, it should be noted what a United States
‘Federal Court stated about the work of the Community

Relations Commission of Baltimore City when he was the

Director. In the case of Harper, et al. vs. Mayor and City

Council of Baltimore, et al., 359 Fed.Supp. 1187 (D Md. 1973)

486 F.2d 1134, 4th Circuit (1973). Judge Young at page 1206~
1207 stated:

"Plaintiffs rely on statistical data
from the City's Community Relations
Commission and expert testimony for
support of the proposition that blacks
have fared poorly in promotion, and
that poor performance of blacks is in-
evitable on written tests in general,
or these tests in particular. The
Community Relations Commission work
proved unusually uninformative and the
expert testimony was flatly contradicted
by the facts. (Emphasis supplied)

"Because of the controversy generated
during trial regarding evidence, includ-
ing expert testimony, introduced by
plaintiffs which was said to defile
blacks, it would be well to note specif-
ically those portions of the evidence
which demonstrate clearly that blacks
have done at least as well as whites on
the Fire Department promotion exams."

Mr. Glenn's credibility must be questioned in light




of a feder;i court finding of fact,vafter a lengthy trial,

of the work pFoduct of a Commission for which he was directly
responsible. fhe~record is replete with acts of Mr. Glenn
which would raise one's index of suspicion as to whether he
was motivated by animus. His allegation that a sensor type

listening device was placed on a typewriter in his office

by ISD is an absurdity, ipso facto.

B. Leslie L. Gladstone, Esquire, was appointed as
a part-time attorney on May 5, 1975. He has yet to explain
the affidavit obtained from Robert White in which he alleged
that he had a court ordered wiretap on Mr. White's phone.
See Exhibit I.

Further, he has yet to explain the use of informa-
tion obtained in his position as counsel to the committee in

a personal criminal case for his own personal profit. See

Exhibit J.

C. Perhaps in retrospect Qﬂf_gﬁ_&hﬁ.ﬂlﬁﬂ&ﬁé&_

weaknesses of the committee was the inexperience of counsel

for the committee. This remark is not intended in any way
\...—-—-""

" to demean or otherwise detract from the obvious legal acumen

of the committee's full-time counsel. However, it should be
noted that two years experience in the State's Attorney's
Office of Baltimore City and working in the Office of the
State's Legislative Reference Department, drafting legislation,

rdly gives npise to the requisite experience required to
a




understand the nature and scope of a police operation in a
major multi-ethnic city, pdrticularly when the attorney
lives in a county.

The committee and counsel refused the opportunity,
offered by me, to hear an expert well-known in this state
and nation, which would have enabled them to become accul-
turated to the problems of the city and the problem that
a major city police chief faces in combatting crimé. In
desperation, counsel for the committee made unannounced
nocturnal visits to present and former employees of the
Baltimore City Police Department. While in almost each
instance, counsel was exceedingly courteous, their attitude,
as perceived by the parties interrogated, was hostile
~especially when the one being interrogated either knew
nothing about the operation--which was the subject matter
of the inquiry--or gave praise to the Police Commissioner
and the Baltimore City Police Department.

The committee directed counsel; counsel did not
direct the committee. Counsel heroically, but in vain,
attempted to retrieve the chairman from ignominious embar-
rassment. The full-time counsel, indeed both counsel, were
simply carrying out the effort on the part of the committee
to find support for its preconceived judgment that the

Police Department had committed illegal acts thereby enabling

the cgéirman to satisfy his bargain with the Eolice strikeprg,
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Support for this statement is found in the affidavits filed
by the Honorable and Mrs. John J. Gallagher, who inciden-
tally volunteered the information received by me to the
chairman of the committee first, only to be rebuffed because
it would have supported the unholy alliance. See Exhibit K.
The affidavits of the Honorable and Mrs. John J. Gallagher
have been confirmed by hard evidence by sources outside of
the Police Department. Unfortunately, this report is not
being presented to the proper forum ih which this kind of
evidence can be presented. Suffice it to say that full-time
counsel for the committee did a magnificant job under all of
the circumstances and should be given recognition and

applauded for her loyalty to the chairman of the committee,

who really did not deserve the degree of fidelity displayed

by the attorney.
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Vil
~ CONCLUSION

It is»;Bparent that there was néver a live contro-
versy since there was never a victim. A central paradox
which permeates the committee's conclusions and recommenda-
tions in that there was no affirmative link between the
alleged incidentsvand the recommendations. Assuming,
arguendo, past exposure to someone to unlawful conduct,
nothing in the Report shows a present case or controversy
accompanied by any continuing adverse effects. No one has
shown the requisite personal stake in the outcome to justify

any legislative or judicial action. Baker vs. Carr, 369

U.S. 186, 204 (1962). There is absolutely no showing whether
any of the allegations of misconduct were simply improvidently
illegal under police regulations or state law or were trans-
gressions of constitutional dimensions.

There is not one iota of factual foundation for the
prophylactic recommendations set forth by the committee. The
factual nature of the violation determines the scope of the

remedy. Swann vs. Charlotte-Mecklenburg Board of Education,

347 U.S. 483 (1954). The Legislature must recognize the

principles of equitable restraint in dealing with a co-equal
branch of government, particularly when the judicial branch
(the grand jury) has found no misconduct on the same subject

matter.
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Curiously, the committee concluded that it was
quite proper for t@e Police Department to monitor the Black
Panthers and The Young Communists without any factual basis.
(See page 35 of the Report.) There is no showing at all
how the committee arrived at this conclusion. The committee
further states, without foundation, that.the Police Depart-
ment had no valid purpose to have regularly monitored other
meetings. Does the committee believe that the police were
monitoring these meetings lawfully but too often?

The entire report of the committee can be trans-
posed into the hackneyed.refrain and litany, "the police
conducted illegal surveillance of black citizens not
suspected of any criminal wrongdoing." This is the theme,
which is false, has been repeated over and over without any
factual foundation and the committee's report adds nothing
to support the allegation.

The report is merely an echo of the death rattles
of the symbiotic alliance between the committee and the

police strikers who set out in a futile attempt to remove

the Commissioner.
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/ SECUND PRINTING

SENAMAMTE O F M ARYULAND

By: Senator Welcome
Introcduced and read first time: January 9, 1975
Assigned to: Constitutional and Public Law

Conaittee Report: Favorable vith amendaents
Senate Action: Adopted
Read and adopted: January 2%, 1975

SENATFP RESOLUTION

No. 1
A Senate Resolution concerning 19
Police Surveillance — Leqislative Investigating 42
Comnittee 43
FOR the purpose of {[calling on the Govermor to appoint a 47
Coamission to investigate allegations that the 48
Baltimore City Police Department has engaged in the 49
unwarranted surveillarce of individuwals}]) 50
establishing the Constitutional and Public Law 51
Coanittece of the Senate as a legislative
investigating conmittee tc investiqate allegations 52
that certain Police Departments, in the State, have
epgaqed in the unwvarranted surveillance of 53
individuals and to correct these activities by 5t
making reconaendations and suqggesting future
logislation, and establishing the investigating 55
coamittee's purposes, povwers, duties, duratian, 56
subiject natter, scope of its investigating
Aauthority, and number of its wenmbers. 57
WHEREAS, It has been alleged that the Tnspectional 59
Services Division of the Baltimore Citv Police Department 60
has engaged in the surveillance of individuals not 61
suspected of crime; and
WHEREAS, A report requested by the Governor from the 63
Conaissioner of the Police Department is inadequate, as 64
it 1is the Police Cornissioner who 1s suspected of 65
initiating the surverillance progran; and 66
[[WHEPEAS, The surveillance of individvals withcut 68
cause is contrary to the public intere#t in this country 69
and constitutes a breach of the civil rights of those 70

individuals; now, therefore, be it

BXPLANATION:
Underlining indicates amendnents to the bill.
{[bPouble brackets1] enclose matter stricken out of bill.
Numerals at right identify computer lines of text.
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2 SENATE RESOLUTION oo ]

BESQ! VLD BY THE SENATE OF ™Al : MND, That the Senate
calls aupor the Governor o cppoint an  indepentent,
nonpartisan ccmmittee to deterzine vhethor uawarranted
investigaticrs have been wmade oy the Baltimovre City
Police Derpartsent, and to make recomrendatioas tor

elisinating the potential for waking such unwarranted
investigations in the future; and be it further]]

WHEBREAS, There have been disclosures which wmay
indicate that certain surveillances of individuals were
without cause, contrary to the public interest in this
country, and a breach of the civi rights of those
individualg; and

HHEREAS, It would be in the bhest in erest of the
paople of the State of Maryland to be aware of these
allagad survejllances, the reasons for «onducting the
sazse, and the authority, purpose, powers, duties and
scepe of opsration of those Police Departments conductiang
tha sana; and

WHEREXS, It would ke to the best interest of the

paople of the State of Maryland that their olected
officjals carry ount their public duties; mow, therefore,

o
®

[t

|

RBSOLYED BY THE SESNATE OF MARYLAND, That the
Ceastitntional and Public Lav Cosmittee of the Sepate is
established as a legislative ipvestigating committee in
accordance with Article 40, Sections 72 through 87 of the
Anaotated Code of maryland, 1957 Edition {1971
Replacoseont Volume), to investicate the followving:

1. Allegations, testimony and written
material relating to all unwarranted police
surveillances and the Police Departments, or any
part, division cr arm thereof including all agqgeats,
servants, enployees, persons in charqge, appointed,
elected or othervise serving im a controlling
capacity, independent contractors or other persons
initiating, aunthorizing, or used to further these
surveillances.

2. The authority, purpose, powers, duties,
scope of operation, training proqramss, aad chain of
coasand includng thnse persons in charge of and in
direct control of Police Departments.

3. Tvpes _of reconsmendations and suqgested
legislation to curtail future unwarranted
surveillance and unnecessary harrassment by Police
Departments; and be it further

RESOLYFED, That the purpose of the investigating
comnittee shall be to investiqate these questions or
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SEEATE RESOLUTION No. 1

matters im ths interest of the preservation of the public
good; and dbe it further

BRESOLYED, That the investiqating coamsmittee shal
axarcise its powers duriag the 1975 Regqular Sesgion _angd
pake either its final or interim report prior ‘o

the end of the 1975 Reqular Session; and ke it €urther

[

R

RESOLVED, That the investigating conamittee shall
have all povexs mecessary for the purposes of performin
its dnties in accordance with Article 40, Sections 72
t§§ou§h 87 of the Annotated Code of Hacryland 195
Bdition, (1971 Replacement Volume), and the power to
issue subpoenas, including subpoenas duces tecum, to any
person or persons believed to have knovledge as to the
above gnestions, to conduct hearings under _oath or
affirmation, to question witnesses it calls before it, to
record and transcribe testimony and to do _all things
required 4in order to carry out its purposes, to consult
vith and seek opinions of the Judiciary onh interrelated
subjects; and be it further

RESOLYED, That the investigating cosmittee shall be
cosposed of the eight members of tle Constitntional and
Pablic Lav Comaittee of the Sonate: and be it further

RPSOLVED, That a copy of this Resolution ke sent to
the Governor, the Honorable Marvin Bandel; the Mayor of
Baltimore City, the Honorable Williaa Donald Schaefer;
and the Police Coxnissioner of Baltiaore City, Donald
Pomerleau.
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SECON“ Vi Yo
SENATE OF M ARYLAND

By: Senators Couroy, Stone, Dypski, Hutchinson, T

Helton and Cade

Introduced and read first tige: April 4, 1975
Assigned to: Rules

Committee Report: Pavorable vith awendsents ‘ —

Senate Action: Adopted
Bead and adopted: April 5, 1975

SERATE RESOLUTION
No. 151

A Senate Besolution concerning

Police Surveillance — Legislative
Investigating Comnittee

POR the purpose of establishing the Constitutional ang
Public Lav Committee of the Senate as a legislative
investigating comnittee to continue the
investigation heretofore begun; to investigate
allegations that certain Police Departments in the
state have engaged in the unvarranted surveillance
of individuals and to correct these activities by
making recomnendations and suggesting future
legislation; establishing the investigating
connittee's purposes, powers, duties, duration,
subject natter, scope of its investigating
authority, and  nuaber of its sembers; and
authorizing certain expenditures.

WHEREAS, By Senate Resolution ¥o. 1 of the 1975
Session of the Mdaryland General Assembly the Senate
established the Coastitutional and Public Law Committee
of the Senate as a legislative investigating comnittee in
accordance vwith Article 40, Sections 72 through 87 of the
Annotated Code of Maryland; and

WHEREAS, The SR-1 Coanittee was authorized ¢to

investigate the following:

Te Allegations, testimony, and wvritten saterial
relating to all unwvarranted police surveillances and
the Police Departments, or any part, division or arws
thereof including all agents, servants, employees,
persons in charge, appointed, elected or otherwise
gerving in a coatroliing capacity, independent

EXPLANATION:
Numerals at right identify computer lines of text.
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2 SENATE RESOLUTION No. 151

contractors or other persons initiating,
authorizing, or used to further these surveillances.

2. The authority, purpose, povers, duties, scope
of operation, training prograams, and chain of
command including those persons in charge of and in
direct control of Police Departrents.

3, Types of recompendations and suggested
legislation to curtail fature unvarranted
surveillance and unnecessary harrassment by Police
Departaents; and

WHEREAS, In accordance wvwith the mandate of Senate
Resolution No. 1, the SR-1 Comnittee commenced its
investigation and has held hearings on matters relevant
to its inquiry, issued subpoenas, and has investigated
various nmatters of concern pertaining to unvarranted
police surveillance; and

WHEREAS, Evidence has been received by the SR-1
Conni ttee conceraning improper and possible illegal
surveillance activities by lav enforcemeant agencies in
this State; and

WHEREAS, Although the Conmnittee feels there is a
nead for corrective and preventive legislation, the
Comnittee has not been able to define the specific areas
ia vhich to impose restrictions upon or guidelines for
police surveillance and information gathering activities
and vill be unable to do so wvithout further investigation
to develop a more accurate and complete factual setting

-ia " which 1legislation can be more beneficially devised;

and

WHEREAS, Because of the importantie of the subject
natter of <+the SR-1 inquiry and the need for further
investigation in order to gmake proper recommendations
concerning necessary legislation, it is, therefore,

RESOLVYED BY THE SENATE OF MNARYLAND, <That the
Constitutional and Public Law Comaittee of the Senate 1is
established as a legislative investigating committee in
accordance with Article 40, Sections 72 through 87 of the
Annotated Code of Maryland, 1957 Edition {1971
Replacenent Volunme), to conduct and continue the
investigation heretofore bequn and to investigate the
followving:

1. Allegations, testimony, and written material
relating to all unvarranted police surveillance and
the Police Departmeants, or any part, division, or
arm thereof ircluding all agents, servants,
ennloyees, persons in charge, appointed,- elected, or
otherwise serving in a control iing capacity,
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SENATE RESOLUTION No. 151

independent contractors or other persons in@tiating,
authorizing, or used to further these surveillances.

2., The authority, purpose, povers, duties, scope
of operation, operating procedures, policies,
training programs, and chain of command iacluding
those persons in charge of and in direct control of
Police Departaents,

3. Types of reconmendations and suggested
leagislation to curtail = fuature uavarranted
surveillance and unnecessary harrassment by Police
Departments; and be it futher

BESOLVED, That the purpose of the Investigating
Conmittee shall be to investigate these gquestions or
matters in the interest of the preservatiou of the public
good; and be it further

RESOLVED, That the Iavestigating Conmazittee shall
exercise its povers from the date of this Resolution
until {[[Decenber 31, 1975]) October 31, 1975, and shall
make its final report by [(Jaauwary 31, 1976]] Dacechber
31, 1975: and be it further

RESOLYED, That the Imvestigation Conmnittee shall
have all powers necessary for the purposes of performing
itas duties in accordance with Article 40, Sections 72
through 87 of the Annotated Code of Maryland, 1957
Bdition, (1971 Replacement Volume), and the power to
issue subpoenas, including subpoenas duces tecum, to any
persoa or persons believed to have knowledgqe as to thae
above questions, to conduct hearings under oath or
affirmation, to question witnesses it calls before it, to
record and transcribe testinoany, and to do all things
required in order to carry out its purposes, to consult
vith and seek opinions of the Judiciary or other agencies
oh interralated subjects; and be it further

RESOLVED, That the Investigating Conzmittee is
authorized to expend such funds as are reascuably
necessary for the conduct of the investigation; and be it
further

RESOLVED, That the Investigating Comwittee shall

submit on or before July. 1, 1975 and on or Dbefore

September 1, 1975 to the legislative Council of Marylani

for__the Council's inforrmation, reports concerning

expenditures of the Investigating Committee and

adainistrative matters of the Investigating Cosmmittee

vhich are not confidential.

RESOLVED, That the Investigating Comrmittee shall be
conposed of the eight sembers of the Constitutional and
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Public Law Conlittpe of the Senate;

RESOLVED,
the Governor, th

Baltimore
City Hall,

SENATE RESOLUTION No. 151

That a copy of this Resolution
@ Honorable Marvin Mandel; the

City, the Honorable Williae Donald

Baltimore, Maryland

Conmaissioner of Baltinmore

Baltimore
21202,

City Police Departnme

and be it further

be sent to
Mayor of
Schaefer,

21202; and the Police

City,
nt,

Donald
Baltimore,

Pomarleau,
Maryland
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Address of sSonaztor Edward Conroy

to the Maryland State Senate : .. ,
April 5, 1975 ‘ -
Re: Senate Resclution No. 151

. Pursuant to Senate Resoiution No. 1, paczed cit Sanuary 25, 1975, the-
Cwistitutional and Public Law Committee began invesi:igating a.llegat'ior.s'
concerning the uﬁwarranted surveillance of citizens of this state by law
enforcement age:.'xcies. After pmc;rin§ the servicés cf an atturney, the
Commaittee began 1ts investigation the seéond week in Februvary. We have had
lzss than bﬁo (2) months to conduct the. investigetion mandated to us. I
have distributed to the members of the Senate an outline of statistical
informaticn basicélly reflecting the work we have‘ done to date. As you will
nota, we have spent approximately 125 hours interviewing over 77/ persons.

. We have issued 10 subpoenas and held 8 hearings, 4 of which were public, 4
of which were ;;rivate. Actual hearing time consumed 23 1/2 hours and it could
be estimated that including prepgration, over 35 hours were spent in ‘hearing's
on the subject matter. 37 witnesses appeared to testify at our hearings.
The transcript of the proceedings is approximately l,iBS‘pages in length.

The total cost estimate of cur investigation to date is $5,992.00.

We ara coming to the Senate this evening in order to ask that we be given
an extengipn of tire so that we may camplete our investigation and make appropriate

recamendations for needed legislation to this body.

The Camittee has made every effort in the course of our investigation to
cttain reliable, credible information so that we may cbtain an accurate picture

of the facts pertinent to cur inquiry. We have attemptéd to proceed in as

EXHIBIT C
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responsible and cautious a manner as possible. No pﬁblic disclosures have
been nade by the Caomittee concerning evidence received or the identity of
individuals or businesses ;efezred to in c.lé;sed I;\earings without the express
permission of the witness, and authorization by a majority of the Camu.ttee
merbers. Furthe;:rmre , 2ll testimony received by the Camnittee was taken urder
cath and under the penalties of perjury. '

During the past week, the Camittee has held several meetings where
wa have discussed the evidence that has been presented to date. Ve have
considered the question as to whether or not there is sufficiént evidence
in order to make fesponsible findings of fact upon which to predicate. suggéstior
for legislation to the Senate. It was determined that while we could, in '
certain areas, make findings of fact "critical” of certain activitie; which‘
havé hbeen conducted by certain law enforcement agencies in the state, a
question arises as to ft.ndarcental fairness to all persons ard agencies conceine
with respect to any findings of fact and suggestions for legislation that

eio Cormittoe o kol

The Camittee's first and most important concern is to hold a high
standard as to:the sufficiency and credibility of evidence upon which
findings of fact and legislative recammendations should be based. It is -

' the Camittee's opinjon that at this juncture in our investigation, additional

investigation should be undertaken so that the Camnittee can say, when
it makes its findings of fact, that the firdings are based on evidence that

is substantial in amount and credible in nature. While mach

\




evidence has been amassed, it'is the Camnittee's belief that further
investigation will yield nove evidence and provide @ broader, bedter
u.xﬁw founded basis upon which this Camittee and perhaps subsequentlyJ the

.Senate can act. .

Our second concern-is that the members oi tl.xe Adnd.nist;ation of these
law enforcement agenciéé should be given the opportunity, once evidence is
accxrmlatéd, +0 respond to questions by the Camittee concerning these
activities. Only after having heard fram "both sides" can responsible,
factual determinations and legislative recamrerdations be mede. To date,
the Committee has been so involvad in lawmaking and investigating activities,.
that invitations to respond *o the matters of concern to the Coamittee

have not been exterded to specific individuals in law enforcement agencies.

N Faimess demands that such be done.
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*The Resolution mandating our inquiry was rather broad in scopé. However,
there are approximately four (4) areas into which our inquiry has been directed
and I would like to review these with you. ' N

First of all, evidence has came to our atiention concerning surveillance
by law enforcement agencies of persons and organizafions unrelated to crmmal
or subve.rsive activities. Testimony has been given and our investigation has
disclos.e;i that there was, for many years, surveillémce of meetings, organization:
and persons unrelated to criminal or subversive activities. For @carnplé,
ocxrm.m.ty organizations, improvement associations, school board, Baltimore -
Gas amd Electric Company rate increase hearings and activities at educaticnal
institutions were surveilled.. In fact, it was stated by a menber of an
intelligence group, "If there was a meeting of people, we would be there
regardless of what they were rr_ueeting for™. Reports were made on these
meetings and the agents were directed to, among other things, get the name
of everyone in attendance and scme information about them such as whe:re tha
lived and where they were employed. In turn, a file card axE folder was made
an every person who was ever mentioned in these reports. An attempt would be

made to get a picture of every person for wham a file card and folder were

made.

An excerpt from testimony of a person in a supervisory position of

an intelligence unit reads as follows:




A.
Q.
A.

Q.

/

Ycu were basically r%ponsible for the curveillance of certain organizations
ad leaders? |

Yes,

As far as some of the surveillance that you were involved with, let's

take the Parren Mitchell qarrpaign, yc;u were involved in séeing that

| people went to meetings, campaign headquarters, any type of rallies that

they might have.

Yes.
You saw that ‘people attended those ineet:’mgs, reported in?
Right. . '

How about other campaigns? How about the Clarence Mitchell campaign,

-the ﬁussell, the mayorality campaign? v *.

Yes. I would have sawbody at aiy rally or public meetmg It was my
responsibility to see that they attended and sulimitted a report., a 95..

- That is the name of the report?

Yes. .
Milton Allen, 1970, his campaign for State's Attormey? You were involved
in his campaign? '

ltebn

.. Joe Howard, running for judge in Baltimore City? ¥You were involved in

that campaign? = ° - .

Yes. : .
I think you had mentioned scme of the organizations to ma, theZllox
organization with the rat problem; meetings at the Law School, the .

University of Maryland?




.Fl.

Q.

Qo

A‘

" and meetings like that?

They were in my areca of responsibility also.

All of those were attendded, the Baltimore Gas and Electric Campany héarings'

Any public h@ang. |
Any public bearmg at.all if the.re was a large group, scmeone ‘from _f.}( W

was there, is that oorrect?

Yes. _

School Board meetings? They were attended?
Right. v '
I really think you had just said——you’hadgivenaquotetomew If there
wau a neet.;iug of people, we would be there, regardless of x;lhat_they ware
meet.mg for. ‘

Right. ]
Would it be fair to say that nothing of gre;at value — I think that is
wnat you said — as far as criminal activities or anythmg to do — with

criminal activities came from any of this wcrk by yourself or those persons

who were working under you?

Right

Iet's say one .of your agents went to a ireeting. What information would

he turn over to you? .

I would make sure that. the instructions would be a]:ong this line, that X
would v."ant to ‘know what the meeting was about, who the main speaker wes,
the contents of his address, and then the names, if available, of everybody

in attendance. . : :




Q.. Everybody in attendance?

A. Yes.
Q. So he would give you a report if he went to a cammuni ty aesociation

meeting of any information he could get about: what was said, anyo“..

, i urlod
who was there, Wove: to you?
A. Right. . .'.
L B P S ST

There is evidence that rambers of the media were surveilled in fbs_nce !
of any criminal or subversive activity. Testimony indicates thatl\actlons
may have been taken by law enforcement personnel to discourage coverage of
i!.aw enforcement activities and criticism of police departments and their

members.







A second area in which evidence has been produced is that concerning.
the lick of sufficient guldelmes, criteria and tral.n.mg for personnel

engaged in the J.ntelllgence gathering pmcess.

As reflected in the transcript above, there is concern by the Camittee
that there were not sufficient guidelines and criteria for persons engaged in
intelligence gathering pms in non-criminal areas. Testimony of two (2)
officers of inteiligence um.ts indicated this. Camissioner Pmerleau
testified to the Camittee that only recently, after a request was made by
the Gevernor, did his Depart:"ent pram.lgat, written requlaticns ooncernmg
cperation of its :mtelhgence unit. He stated that prior to that time, tne:."e
were only privatev letters, memoranda and oral directions for the gathering
of intelligence data. | Upon being asked whether there was any written criteri
for determining the need for surveillance of individuals outside the scops of
| criminal activity, the Carmissioﬁgr stated that there was nor-le. 'Ib the

remittea's knowledoe. none exists todav.

It was, perhaps, because of the lack of guidelines and criteria that

activities such as recruiting youth to join subversive orgax}izations tock

place.

Reading from the transcript of a member of an intelligence unit:




Q.' vhat weze You domg as far as infi 1tcation? Te 1 rhem basically what
ycm dm as far as thcse groups are concerned.

| A. On=of the most Erev-tlent things X guese was recnﬁ.ting. I had to go
around to college capuses and make an effort to racruit students to jom
the groups. We would dlscanmatp leaflets that we had put toge..her +hat

| dealt with all of the bad aspects of capltal:.sr

with xespect to training programs received by marbers of an irielligence

{mit, the follcwing testimony was given by a meber ¢£ that same intelligence '

unit:

A. A. "1 was told that at completion of the course you were given assigm\ents
to do, and that these assignments mlght be on anybody's Pr roperty or house,
or‘ ccrething like this, or @ camercial establishment. *
Tt was explained to me that you might be sent to the Hecht Corpany durmg :
_ ‘ciosing hours and you have real police out there, but you might have to. get in,
g0 to a particular departmen ent the the wen's wear Or something, retrieve an
anvelone from a suit. the third suit on the rack in size 40 or sarething like
that.
'y was told all that. If-he got caught of course, you didn't make out
E too well, but if you got pback with whatever you vere sent for, that ycu
succccsfully campleted your training. .
Q. You told us at Jeast on one, maybe two instances, that within your cwn

‘pcrsonal xnowiedge thoere wexe entries upon property unbeXnowns to you of any

Do W t
you know of what other pcople told you that the persomnel did the

same thing on other occasions?

A. DNot really, no.
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EXHIBIT D to ENCLOSURE (3) to the Report of the
Police Commissioner to The Honorable Marvin Mandel,
Governor, State of Maryland, February 5, 1976.







MAEMORANDUM From
DEPARTMENT OF

TO: Marbers of the Policy Committee LEGISLATIVE REFERENCE
SUBJECT: Subpoena pawer of the General Assewbly 16 Francis Street — P.O. Box 348

. Annapolis, Maryland 21404
DATE: July 15, 1975 P i

At a meeting of the Policy Committee held cn June 17, 1975, the matter of approving
the prior issuance of two subpoenas duces tecum by the Joint Camittee on the Management

of Public Funds was ccnsidered. A motion to require the chairman of a standing or statu-
tory ccamittee to inform the Policy Committee of its intention to issue a subpoena prior
tvﬂaissummﬂ‘mfmishﬂmmﬂmafarwasdeferrad‘paﬂimrweiptm
review of a sumrary, which follows herswith, of the laws relating to the subpoena power
of the General Assenbly.

1) Annotated Code of Maryland

Article 40, Secticn 30 ~ Iegislative Council:

Has authority to issue subccenas, corpel the attendance of witnesses and

the production of papers,bocks, acoounts, documents, and testirony, and to take

the depcsition of witnesses (residents and nonresidents); an individval Comeil
member may apply to a circuit ccurt to have a witness carpelled to obey a subcoena
by contempt proceedings; false swearing by any witness bafore the Council constitutes
and is punishable as perjury.

Article 40, Section 40A - AELR Committee:

Has authority to issve subooenss, mclud.mgsu.ogoenasducestecxm, cnferred
by reference to the powers of the legislative Council (" ...and the comittee has

the same powers as are given to the Legislative Council in Section 30 of this

article.") .

-

Article 40, Section 79 - Leglslative Investigat.i.ng Carmitteegs

i

(Must be established by resoluticnm and may be (1) a standing conmdttee of

either ilcuse of the Cenaral Asserkly; (2) a joint ccmmittee of both BEouses; (3) a

EXHIBIT D




Mero to the Mewbers of the Policy Committee
July 15, 1975
Page 2

Re Subpcena power of the General Assenmbly -

subcanmittee of a standing or joint legislative camittee; or (4) the Legislative
Council or any of its camittees or subcammittees, when acting at the direction of
the General Assembly): Have authority to issue subpoenas, including subpoenas

duces tecum.

Article 40, Section 93 ~ Joint Camittee on the Management of Public Funds

Has authority to issve subxoenas, including subpoenas deces tecum, conferred

by reference to Section 30 of Article 40.

Article 40, Secticn 61C - legislative Auditor (established as part of the

Department of Fiscal Services):

May require the producticn of bocks and acoonmts of any office or officer which
the Iegislative Auditor is authorized to exemine and may issuwe process comcelling
attendance of certain witnesses. '

2) Constitution of Maryland

Article.III, Secticn 24 - (
(a) House of Delegates may, as the Grand Inquest of the State, inquire

into all complaints, grievamces, and offenses arnd may camit any person to jail;
the House may, as the Grand Inquest, examine and pass all accounts relating to

the collection or expenditure of revenue; in acting in this capacity, the bBouse
" may call for all public, or official papers and records, and send for percons

whem they may Jjudge necessary in the course of their inquiries, concerning affairs

relating to the public interest ..." .

(b) General Assembly shall create at every sessiocn a joint starding




Moo to he Metbers of the Policy Canmittee
Jaly 15, 1975
Page 3

Re Subpoena power of the Gereral Assenbly

camittee of the Senate and Fouse of Delegates which has authority " to send for

perscns, and examine them on cath, and call for public, or official papers and

records " and " to examine and report upon all contracts made for printing
staticnery, and purchases for the public offices, and the Library, and all experdi-
tures therein, and upaon all matters of alleged sbuse in expenditures, to which

their attention may be called by resolution of either House of the Ceneral Assembly. '

(Attached is an Opinion of the Attorney Ceneral, issued January 17, 1929,

relating to the power conferred upon the House by Article III, Section 24 qf
the Constitution.)

3) PExcerpt from Corpus Juris Secundunm {81 C.J.S. 45) dealing with a legislature's

right to carpel attendance of witnesses and the production of evidence:

" On an inquiry by the legi'slatmtoascertainfactswhj.chaffectt?npbnc
walfara and the affairs of coverrment, tha legislatura may cavpsl the attendance of
vitnesses and the production of evicerce to the end that it may perform its constituo-
tional functions by the enactmant of laws to coxrrect public dangers, and this power
may be delegated to a ccxdttes ...... Rocordingly, if the subject of investigaticen
is within the rance of legitimate legislative inquiry and the questions arve pertinent
thereto and do not call for privileged matter, either Bouse, if so authorized, or a
committee thereof, although sitting in recess, may sunmons witnesses and compel
coedience thereto, it being hald that the inkesrent and awdliary powers reposed in
legislative bodies to conduct investigaticns carries with it such povex, %

MICHARL I. VOIX
folicy Ooxrdttee Reportex
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ANNOTATED CODE 0F MARYLAND
4) To aupervne\he work of interim cgimittces or commissions ap-

pointed at the directiyn of the General AsZ2mbly or of either house;
(5) To prepare al islutive' program Jn the form of recommendationa

State may require, to be\presented at £he next sessmn of the General As—
sernbly. (An. Code, 1961,

In order to carry out ita fydc ons the Council

(1) Shall receive recomiendstions and suggestions for legislation or
investigation from the megdbers of the Council, and of the legislature; from
any board, commission, aepartment\or officer of the State government or
any local governmenty from bar aysociations, chambers of commerce,
labor unions or othey organized groyps; and from individual citizens;

(2) Shall refer toflhe director of resjgrch for & study and report by the
resenrch division sfich of the suggestiony and recommendatione received
as it deems worlk# of consideration; L

(3) May sapp#int committees composed

tof such persona as the Council

sand shall make such recommendations thereon as in its opinion
the welfage of the State may require;

' whenever it shall con-
erformance of its du-

xay be necessary to
carry out any recommendations of the Council. (AnACode, 1961, § 29;
1939, § 28; 1939, ch. 62, § 28; 1956, ch. 37.)

§ 30. Powers.

In the discharge of any of its functions or powers, the Council shall
have the authority to administer oaths, issue subpoenas, compel the at-
tendance of witnesses and the production of any papera, books, accounts,
decuments and testimony, and to cause the depogition of witnesses, resid-
ing either within or without the State, to be taken in the manner pre-
scribed by law for taking depositions in civil actions in the circuit courts.
In case of disobedience on the part of any person to comply with a sub-
poena issued in behalf of the Council, or on the refusal of any witness to
teatify to any matters rezarding which he may be lawfully interrogated,
it shall be the duty of the circuit court of any county, or of any judge of
the Supreme Bench of Baltimore City, on application of 8 member of the
Council, to compel obedience by proceedings for contempt, as in the case
of dlsobedience of the requiromenta of a subpoena {ssuad from such court

184
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Ace of both chalrman and
1 elect one of its members

tand Specker of House.—
committeas, the President
pf Delepates each shall be
‘ate to or affect the activi-
3 on the Council and its
» makin. of appointments
tting ¢. dates, times, and
hat travel and other legis-
its committees shall be ap-
Speaker. {An. Code, 1951,
887, 1943, ch. 957; 1945,
1, § 3; 1967, ch. 263; 1972,

tituted “In” for “is” preceding
aear the bezinning of subsec-

4.

1l refer to the staff of the
t to a special ressarch or
1d legal studies and reports
1e studies and reports shall
publish and make available
e Council in its discretion
condensations of any such
dJeem justified. (An. Cods,
1, ch. 44.)

» facilities of the State De-
luble for the preparation of
.ommittee appointed by the
the Houue of Delegates or
gmission or committea ar-
$: 1939, § 31; 1939, ch. 62,

ar "reacarch division of the

“article. All other emioyeea of the Legislative

i
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1974 CUMULATIVE SUPPLEMENT

Art /30, § 40A

§ 38. Expenditure of\appropriation.

The appropriation for\the Leglislative Councl], whic
poses shall be treated as\a legislative expense, may
cordance with the budget:

(1) Repealed.
(2) To pay for necessary tationery and supp
Council and research divisio
(3) To reimburse witnesses required to apJear before the Council by
its order, and members of unp}id committ appointed by the Council,
ed in attending any session

for budget pur-
expended, in ac-

s and printing for the

1971, ch. 44.)

Cross reference. — Sce “Resoluilon of
the General Assembly Compensation Com- tuted 8 colon for a period at the end of
mission Determining the Compensatior i
and Allowances of Members of the Ge
eral Assembly” set out immediately
lowing the analysis to this article.

Effect of amendment. — The

§ 39A. Merit system stal of employ

The secretarisl, clerical/and gtenographic\employees of the Yegistative
Council are transferred o the employment &f the State Department of
Leglslative Raference a};d are members of the clasaified service under Arti-
cle 64A of this Code, sabject to all the rights, privileges, and duties of that
ncil also are transferred
to the employment Of the State Department of Lugislative Reference and
are not included iy/the classified service under Artije 64A. (1985, ch. 464,
§ 1; 1971, ch. 44

Bifeet of ax’%ﬁment. — The 1871 a'dded walao are Wransferred to the em-
amendment, effefitive July 1, 1971, added ployment of the Stite Dapartment of Leg-
“transferred ty the employment of the islative Reference Ypd” in the second sen-

State Departjaent of Legislative Refer- tence.
ence and are” in tha first sentence and

COMMITTES ON ADMINISTRATIVE, EXECUTIVE AND
LEGISLATIVE REVIEW

§ 40A. Cenerlly.

(a) Created; name.—A joint standing committee of the Senate and
House of Delegatea of Maryland is created, to be known as the Commit-
tee on Administrative, Executive and Legislative Review and to have the
powera and duties here provided,

(b) Compouition; appointment and termy of members; chairman.—At
the conclusion of cach repular session of the General Axsembly the Presi-
dent of the Senate nnd the Spenker of the House of Delegates, each with

46
—>




2re

L‘\W\l‘mﬂ‘ﬁ@?’ R

Art. 40, © J0A ANNOTATED CODE O0F MARYLAND

the approval of the reapective house of the General Asacmbly, shall ap-
point reapectively five Senntors and five Delegmten Lo compriae tho com-
mittee until the following year. The number of Senators and the number
of Dclegates of each political party shall be approximately in the same
proportion as their membership in each house. In alternate years the
President and the Speaker shall name the chairman of the committee,
elternating between members from the two houses.

(¢) Inquiries and reviews—=The coramittee may inquire into any fail-
ure, actual or alleged, of an officer or employee of either the legislative,
executive, or judicial hranches of the State government to comply with
the statutory or constitutional law of the State. It may review the rules
and regulations which are adopted and promulgated by any of the sev-
eral departments, boards, commissions, or other agencies of the executive
t anch. It may review the operations and controls of any such depart-
wnent, board, commission, or other agency, making recommendations in

the discretion of the committee for improvements in these operations
and controls.

(d) Staff assistance and procedural aid; reimburserent for expenses;
powers.—The committee shall be supplied with staff assistance and pro-
cedural aid from the Department of Legislative Reference, and the com-
mittee members shall be reimbursed for their expenses incurred on com-
mittee business from the General Legislative Expenses Fund as adminis-
tered by the Legislative Accountmg Ofﬁce and the commlttee hus

(e) Annual report.—At least once each year the committee shall report
to the members of the Legislative Council and of the General Assembly
of its work and studies of the year, together with any recommendations
it may have for the more effective operations of the three branches of
government within the framework of the statutory and constitutional law
of Maryland. The report shall also include any recommendations for ap-
propriate legislative action necessary to modify, change or reverse any
rule, regulation or standard which the committee has considered.

(f) Submission to committee of proposed rule, regulation or staenderd;
emergency measures.—At least 60 days prior to the adoption of any rule,
regulation, or standard by any of the several departments, boards, com-
missions, or other agencies of the executive branch, the rule, regulation,
or standard shall be submitted to the committee as provided in Article

» § 256-1. The rule, regulation or standard is not effective until so sub-
mitted. However, the submission of the proposed rule, regulation, or stan-
dard to the committee does not prevent the adoption and promulgation
of the rule, regulation, or standard by the department, board, commission
or other agency after the 60-day period. If the adopting agency declares
the rule, regu]atxon, or standard necessary as an emergency meassure, the
rule, regulation, or standard may become effective immediately after sub-
mission to the committee if approved by the committee or its chairman or

£5
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vice-chairman, (196
1974, ch, 600, § 2

I'ffrel of amendment
Actu 1072, effectiva Jul;
the subtitle heading ¢
Legislative Review” to*
miniastrative, Executiv
Review,” subsatituted *
ministrative, Executivi
Raview” for “Commitl
Review” in subsectior
“five Senators” for "t
“five Delegates” for "t
the first sentence in su
the present second ser
nection, divided the f
tence in subsection (c
second and third sente
order to study the leg
tion and content” fo
branch” at the end of
sentence, added the !
subsection (e) and add

The changes made b;
effective July 1, 1972

those made by ch. 639
of subsection (b). Ch
ntituted “five Senato:
tors” and “five Del

Delegates” in the fir

subsection but added t

tence reading “The rc

political party amon:

ond five Delegates s}

determining the ratic

the House or Senate,
to the entire number

§ 41. Operation

No person not
electrical voting 1
cast a vote on an;
or the Senate. An
deemed guilty of
be sentenced by 1
five years. Such
provided by the
Code, 1951, § 41;

Effect of amet
smendment, approv
effective from date
“General Assembly
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not immplementing the recommen-

second sentence and made such minor .

.nges thervin as adding “in the State”
1 eliminating ‘“several.”

\s the other subsections were not
scted by the amendments, they are not
forth above.

» CODE A .{D MANUAL
sembere of General Asiembly.

rouse of Delegates or Senate of
e funds, a set of the Annotated
.d the individual volumes shall be
- the individual member’'s tenure
1971, ch. 37; 1972, ch. 888.)

1971 amendment and required return
the set of the Code at the end of the
nber’s tenure unless lost or destroyed.

(
_ . 1 former members.

|.eral Assembly, upon proper re-
ished, free of cost, u copy of the
ne must recently printed. (1974,

sica established; composition;’
embers; chairman and vice-

3 is established. There shall ba
embers of the Senate of Mary-
of Delegatas of Maryland, and
s President of the Senate and
e appointments shall be made
eaker of the House who shell
r. The appointees shall serve
snate and the Speaker of the

Wi\ﬁf%aﬁ'.

1974 CUMULATIVE SUPPLEMENT

(1) To prox lgate rules of 1
of interest goferning me

be presented/oy a joint reso
a constitutipnal majority of ach house voting 8

(2) T
tion of pales adopted.
(3) ff'o issue advisory opinions upon requ

To maintain pAblic records as the riyjles require. (1972, ch. b; 197
language fo“owin the semlicolon
end of paragrapy 1).

o1, Commi% meetings; compey sation and ex es of pnesnot

The commit;%e shell meet at tims it deemns ApPPY Hriate. Its memb
ghall serve without compensation r pecvices rendejed to the commit!
but shall be raid their necessary erpenses in carrying out their obligati
under this sggtitle. (1972, ch. b.)

JOINT COMMITTER ON THE MANAGEMENT OF pPunLic FUNDR

§ 92. Establishment; composition and appointment of memb
chairman and vice-chairman; termination of committee

The Joint Committee of Public Funds is established. There shall b
bers of the Senate of M

members of the Committee, three to be membe)

land and three to be members of the House of Delegates of Mary

The respective appointments shall be made by the President of the S¢

and the Speaker of the House of Delegates, who jointly shall desis

the chairman and vice-chairman of the Committee. The reapective
President of the Senate

pointees ghall serve at the pleasure of the
Iouse of Delegates. The Committee shall be in exis

the Speaker of the
until July 1, 1975, at which time it ghall terminate, unless extendt

the General Assembly. (1973, ch. 635.)

E}Q § 93. Meetings; expenses; pOWers of Legislative Council.

The Committee shall meet at times it deems appropriate. The
bers shall be reimbursed for expenses incurred in the performan
owers of the Legi:

their dutieza. The Committes shall posgess the p
Council /g proviaed n § 40 of thtd article. 5T, ¢, BI0.)

"
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Com it 1 TTEES

. (19868, ch. 520.)

§ 78. Hearings.

(a) An investigating zommittee
priate for the performance of its
committee determines.

{b) The committee shall prov;

y hold hearings as it deems appro-
, at such times and places as the

rules that jts members be given
hearing to be held when the
t seven days' written notice of

notices shall include a s
A hearing, and any act there taken, shall¥pot be deemed invalid solely
because notice was not %r:n in accordance witRthia requirement.

{c¢) A hearing shall not be conducted by arly investigating committee
unless a quorum is present. (1968, ch. 620.)

§ 75. Issuance of subpoenas; witness fees and allowances.

(a) By a majority vote of all of its members, an investigating commit-
tee may issue subpoenas, including subpoenas duces tecum, requiring the
appearance of persons, production of relevant records, and the giving of
relevant testimony.

(b) A person subpoenaed to attend a hearing of an investigating com-
raittee shall receive the same fees and allowances as a person subpoenaed
to give testimony in an action pending in a court of record. (1968, ch.
b620.)

§ 80. Service of subpoenas.

{a) Service of a subpoena authorized by this subtitle shall be made in
the manner provided by law for the service of subpoenas in civil actions
at least seven days prior to the time fixed in the subpoena for appearance
or production of records.

(b) Any person who is served with a subpoena also shall be served
with a copy of the resolution or law establishing the committee, a copy
of the rules under which the committee functions, a statement informing
him of the subject matter of the committee’s investigation or inquiry and,
if personal appearance is required, a notice that he may be accompanied
by counsel of his own choosing. (1958, ch. 520.)

§ 81. Conduct of hearings.
(a) All hearings of an Investigating committea shall ba public unleas
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and audit, acting througl) the Legislative Augitor, may direct any such the oft

office or other agency to ddopt and follow g proper method of keeping therefs
books and accounts as the tommitice deemy proper and advisable, If it more t

sppears at any time that ady officer or ployce whose accounts have \
been examined by the Divisidp of Audi*d is in default to the State for | (c)
\.. . . 1 . the bo.

any sum or aums of money, th&\joint cc;nmittee on budge® and audit shall the off
direct the State's Attorney of the coyfnty or of Baltimore City to bring ' eo
action in the name of the Stateagainst the ofiicer or e¢mployee and his 5 g‘m:i
bond, if any, to recover the mone‘}ﬁ‘ua to the State. In the diacretion of ‘
the joint committee on budget anA audit, the Attornay Gensral may be. § 61!
directed to bring this auit.

(f) Accounting directives A Apiroller—From time to time tha
Compiroller, on the basia of, sorts submitted to him, {3 hereby ! Up:
authorized to require the seyfral ofllces and agencies of the Stats {0 com- and a
ply with accounting directj¥#es issued by\ his office and recommendations 1 and &
made by the Legislative Afditor snd the Joint Budget and Audit Commit- : burse
tee. . claim.

(g) Uniform fiscal sear for State offices, &tc.—All State offices, officers, : m
departments, boards/bureaus, commigssions, Ynstitutions and other ngen- ;
cies shall have as ajuniform fiscal year the period defined as such in § 2 p 3‘:‘
(20a) and § 29A of Article 81 of this Code a3 aipended from time to time.
They shall keep#their books, accounts, statements, and reports in ac- ' § 61

cordance with
Croas referona

bnis fiscal year. (1988, ch. 4585, g?g: 1959, ch. 442, § 3.)

See Editor's note to “and recommsdndations made by the Leg-

§ 64 of this a . Islative Auditor and the Joint Budgst and - Ar
Eff2ct of anyindment—The 1069 amend- Audit Commities” at the end of that sub-

ment substituped “is hereby authorized to” saction. and .

for “shall” in subseetion (f) snd added é&gijgﬁ?’i &/f ﬁy jraf::db-

§ 61C. Examination of books and accounts; witnessea,  orde
g or
;;4 (a) Production of books and cccounts before Legislotive Auditor; ex- . gmll;
; amination of witnesses.—The Legislative Auditor may require the vroduc- of n
tion before him of the books and accounts of any office or officer which he ($5¢
is authorized to examine. He may examine any such officer under oath mon
touching the affairs of his office, or he may examine under oath any other for ¢
person as a witness if he is advised that the person has important infor- Cr
mation concerning the conduct of the office. The Legislative Auditor may § 64
iasue process compelling the witness to attend before him, which shall :
be directed to the sheriff of the county or Baltimore City where the wit-
ness may be found. The sheriff shall serve this process promptly. The cost |
of the process shall be paid by the State. 1 § 6
(b) Refusal to appear or to allow examination.—Any officer who re- . ¢
fuses to allow an examination of the books and accounts of his office or . coul
agency and any witness served with process who refuses or neglects to : par
appear before the Legislative Auditor or refuses to answer upon oath ana
concerning the conduct of the office, or as to the books and accounts of : mer
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t3, punliah peared that thare was never any action Board of County Comm'rs, 233 Md. 249,
e consent ’ on it by the Senate after it was amended 196 A.2d 621 (1984).

by a conference committee and passed by Cited in Redwood v. Lane, 184 Md. 91,
member; the House.

69 A2d 907 (1949).
Stated in Richards Furniture Corp. v.

latming to
“’s;’:ceD:}‘:i’; Section 23. Each Blouse may punish disrsspectful, etc.,
proceedings or office

inal  which obstruction

juestion of
ffg‘s iof-x:' ' Each Housy’may punish by imprisonient, during the g€ssion of the
1 495""‘30' : General A_ mbly, any person, not a jnember, for disregbectful, or dis-
; -orderly bgdaviour in its presence, or §8r obstructing any gt its proceedings,
s complied ' or any o7 its officers in the executicd of their duties; provided, such impris-
\astitution- onment shall not, at any one time, excead ten days. :
mnad2 as to
:'cconsider- . \g . .
. i’:"“._”‘:l‘"_’ iy Section 24. Powera of House of Delegates as grand inquest of State;
lh.[n.im;:-.-. joint standing committee of Senate and House.
n Lumoer
912). And The House of Delegates may enquire, on the oath of witnesses, into all
;3') 73 Md. complaints, grievances and offenses, as the Grand Inquest of the State, and
) may commit any person, for any crime, to the public jail, there to remasin,
until discharged by due course of Law. They may examine and pass ill ac-
ram. : ccunts of the State, relating either to the collection or expenditure of the
, ~ revenue, and appoint auditors to state and adjust th#isame. They may call
use shall for all public, or official papers and records, and sevil for persons, whom
* number they may judge necessary in the course of their inqyiries, concerning af-
nt mem- fairs relating to the public interest, and may direct ;koﬂice bonds which
nay pre- shall be made payable to the State, to be sued for any breach thereof; and
with a view to the more certain prevention, or correc&on of the abuses in
the expenditures of the money of the State, the General Asserably shall
create, at every session thereof, a joint Standing Committee of the Senate
: and House of Delegates, who shall have power to send for persons, and
shall be examine them on oath, and call for Public, or Official Papers and Records,
and whose duty it shall be to examine and report updn all contracts made
for printing stationery, and purchases for the Public offices, and the Li-
brary, and all expenditures therein, and upon all matters of alleged abuse
. in expenditures, to which their attention may be called by resolution of
he same either House of the General Assembly.
shall at Cited in Cochran v. State, 119 Md. 539,
: Senate, | 87 A. 400 (1913).
;:guiéet;- ‘ Sectionp 25. Consent requiztd to adjournment.
. 623, t ’
was said I Jut the consent of sne other, adjou;/ for more
:et::m:::’: ! time, nor adjourr}f' o any other plz}- o, than that
to record hich the Houze shal/ba sitting, withoyX the concurreny vote of two-
il since thirds of the rnembers pyesent. .
¢he final /’E *
nd it ap-

Yot
g
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TAL LAW.

¢ DELECA ES HAS INQUISI-
PLOY COUNSEL IF AUTHOR-

January 17th, 1929.
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large, and has full power to investigate not only financial
matters, but all affairs relating to the public interest, and

" the appointment of a joint standing committee of the Senate

and House of Delegates, to examine into the conduct of the
different 3tate offices, is made a part of the constitutional
duties of the General Assembly.

It is my opinion that the House of Delegates, as a whole,
can proceed with any investigation as in their judgment is
proper, but that if the atter is referred to the Joint Com-
mittee of the House and Senate, appointed under the provis-
ions of the above section, they should act as a Joint Commit-
tee, in joint session, in conducting any proceedings in con-
nection with the investigation. This committee has no
power other than the inquisitorial powers conferred, except
to report back to the General Assembly, which may take
such setion on the report as it may deew proper.

I do not think there is any power in a conunittee of either
House or of the joint committee to delegate any part of its
powers of investigation to any one. If the House as the
Grand Inquest, or the Joint Committee of the House and
Senate, desires to employ counsel to assist in the investiga-
tion, I think such action should be authorized by the General
Assembly.

Trusting the above will answer your questions, and with
kind rogards and alwavrs at »our serviga, I am

Yours very truly,

THoMAS H. ROBINSON, Atftorney General.

CONSTITUTIONAL LAW-—LEGISLATURE HAS No POWER TO

DECREASE SALARIES OF JUDCES DURING THEIR TERM
or OFFICE.

‘February 2, 1929.
< Hon, James J. Lindsay,
Chairman, Ways and Means Commitiee,
House of Delegates,
Annapolis, Md.

DEeEAr MR. LINDSAY: T have your letter of the 30th ultimo, '
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CONSTITUTIONAL LAW.

CONSTITUTIONAL LAW—110USE oF DELEGATES Has INQUISI-
TORIAL POWERS AND MAY EMI'LOY COUNSEL IF AUTHOR-
1ZED BY GENERAL ASSEMBLY.

January 17th, 1929.
Honorable Francis P. Curtis, SC—— -
House of Dclegates,
Annapolis, Md.

DEAR MR. CURTIS: 1 am just in rcceipt of your favor of
the 16th inst., in reference to the questions that have arisen
as to the jurisdiction of the Comnmiitee of the House and
Senate, relative to the investigation of the affairs of the
Maryland State Roads Commission, under the provisions of
Section 24 of Article 111 of the Constitution.

Under the provisions of that section, the House of Dele-
gates is the Grand Inquest of the State of Maryland, to
examine and pass all accounts of the State relating either to
the collection or expenditures of the revenue, with power to
appoint auditors to state and adjust the same, and they may
call for all public or official papers and records, and send
for persons whom they judge necessary in the course of
their inquiries, concerning affairs relating to the public
interest, etc., and the same section further provides that
the General Assembly shall create, at each session thereof, a
joint standing committee of the Senate and House of Dele-
gates, who shall have power to send for persons and ex-
amine them on oath, and call for public or official papers
and records, and whose duty it shall be to examine and re-
port upon all contracts made for printing, stationery and
purchases for the public offices and of the Library, and all
expenditures therein, and upon all matters of alleged abuse
in expenditures, to which their attention may be called by
resolution of either House of the General Assembly.

It will be seen that the House of Delegates is empowered
by this provision to act as a Grand Jury for the State at

large, and |}
mattera, bu
the appointy
and House «
different St
duties of th
It is my «
can proceed
proper, but
mittee of th
ions of the ¢
tee, in joint
nection wit
power other
to report b;
such action
I do not tl
House or of
powers of i
Grand Inqu
Senate, desi
tion, I think
Assembly.
Trusting |
kind regard:

3

CONSTITUTIC
DECrEA
OF OFFI1

- Hon. James

Chairmi
Ho

DEAR MR.




81 C..I.8

1g information
igation be for
for the institu-
aid and bene-
ents, 7% for the
indicating any
y ulteriur pur-
al, compulsory
zations, on nn
y rules of luw
to susperil the
y to wiln:sses
ver to invusti-

;e of 1ts power
ire may ndur
le out of pub-
the legisiature
wuld ceass, A
natters approu-
ayment out of,
aarged to, the

~ommittes to
a the limita

e, 147 A 220

‘ague, BUPFY.
{ague, 8'IPTA
Hotstader, 177
244, 87 ALN

rear, 119 N.W
Won held inap-

vision l"ﬂng
» paid for adte
aturg was haeldt
Infntive »B* e n'-
rahit e
YR I 1 L0 PRI
Juns LY int-rr
nppolnh'l (1]
youscH to frive ™
cted with .-_,',v.,
philiips v 1
al.2a 414
s apd monmaem:

g tax rurt?
Jeglatnture 10
guthorizes U v
poth el
adalature o "" !
14 XeglJlﬂ(“r' \
sav.zd 788 1

Johnsth. l"
82, T.. A 19174
10867,

81 C.J.8.

tiony imposed by the statutory provisions®? or the
resolutions of the legislature8d under which he
committee s appointed.

b, Scope of Investization

The powers of an Inveastigating commlttes, subject
to imitations on the investipating power of the legisla-
ture, are In general as broad as the resolution constitut.
ing It; but ths inquiry must be confined to facts refavant
to tha subject of the Invastigation.

The powers of an investigating committce, sub-
ject to limitations on the investigating power of the
Iegistature, discussed supra subdivision a of this
section, are in general as broad as the resolution
constituting 1188 While the powers allowed to a
legislative  coinmitice are necessarily exceedingly
broad and include a scarch into the subject matter
of the investigation far beyond the scope of a ju-
dicial trial, not being confined to evidence such as

would be required on a trial at law, its powers aregld

:;; 45,

mot unlimited and its inquiry must be confined to
facts relevant to the subject of the investigation,3s
and the answer of a witness cannot be compelled ei-
ther by the legisiature or onec of its committees on an
imquiry or investigation, except for legislative pur-
poses or in acquiring iuformation on which to predi-
cate remedial fegislationt®  So a witness carnot be
wmpelled under the guise of a legislative study of
waditions bearing on proposed legislation to re-
vl his private and personal affairs, except to the
extent to which such disclosure is reasonably re-
quired for the general purpose of the inquiry.87 A
hgislative committee investigating subversive ac-
Wities in a period of unlimited national emergency
" required to adhere to American principles of
fair play as far as consistent with the neccssities
of public safety.88 It has been held that a sub-
smmitice cannot take evidence in camcra.8?

§ 4. o~ Excrcise of Judicial Powera

Whils in aome aspacts tegislative invaatigations may

STATES

Pirtaka of judicial attribuies and require tha exerciss of

8 NY—In re leach, 190 N.Y.9.
135, 115 Misc. 660, affirmed 189 N.
Y.H.352, 197 App.Div. 702, aflirmed | gg.
VIUNE 088, 232 N.Y. 600.

Q 19188 1071.

59 C.J. p 98 note 88.

N.X.—In re l.each, supra.
M Trx—Ex parte Woltera, 144 S.

§8 4345

quasi-judiciat faculties, 1t 1o not a judictal function be.
longing excluaslively to the courts.

While in some aspects legislative investigations
may partake of judicial attributes and require the
exercise of quasi-judicial facultics, it is not a ju-
dicial function belonging exclusively to the courts.??
Thus, it would secm that, where a charge involving
the swindling of the state out of its property is
brought to the attention of the legislature, it has
constitutional power as the guardian of the state’s
property to investigate the truth of the charge for
the purpose of recovering property of which it has
been fraudulently deprived, and, in such a case, a
judicial function is excrciscd by the lcgislative
body.3t  Where, however, an inquiry involves the
investigation of criminal charges, the general rule
is to the effect that it would be an invasion of the
province of the judiciary for the legislature to
undertake it.92 'S

Compclling Attendance of Wit-
nesaes and Production of Evidence in
General

On an inguiry by the leglslaturs to ascertain facts
which affect the public weifare and ths affairs of gov-
ernmant, the legislature may compel ths attendance of
witnessss and the production of evidence to the end
that It may perform its constitutional functions by the
enactment of faws to correct public dangers, nnd this
powar may ba delegated to & commlltee

Generally on an inquiry by the lcgislaturc to as-
certain facts which affect the public welfare and the
affairs of government, the legislature may compel
the attendance of witnesses and the production of
evidence to the end that it may perform its con-
stitutional functions by the enactment of laws to
correct public dangers, cither reai or apprechended,
and this power may be delegated to 8 commitee.9?
Accordingly, if the subject of investigation is within
the range of legitinite legistutive inguniry amd the
questions are 1wrliucnb\!hvrctu aml do not call for
privileged matter, cither house, if so authorized, or
a committce thercof, although sitting in recess, may

1019, rehearlng denied 72 8.Ct 20, (89. N.Y.~In re Leach, 189 N.Y.S.
342 U.8, 843, 96 L.EA. 637.

Tex.—F.ix parte Wolters, 144 S.
W. 631, 64 Tex.Cr. 238, Ann.Cas. |90. Cal.—Ex parte Battelle, 277 P.

352, 197 App.Dlv. 702, aflirnied 134
N.E. 588, 232 N.Y. 600.

725, 208 Cal. 227.
59 C.J. p 98 note 85.

81. N.J.—E te H,
W. 531, 64 Tex Cr. 238, Ann.Cua. Qironmstances atisading bridbs 1 x parte ague, 150 A,

) sy 1071,
'CJp 9% note 81,

1 Kan, 2065, 459, 2537 N.Y. 244,

~

UL T3, 340 U, 387, 06 1.,

If witness befors leglalative com- 322, 9 N.J.Ntse. 89,
mnittce admits bribe,
tnquire into i) circumatances atiend-
AN Kan.——Yoe v. Hoftiaan, 69 P, 351, ing 1t—Doyle v. Hufatader, 177 N.E.
87 A.LLIL. 418,
Y4 b 94 note 82, 87. I'n--Aunnenboery
lqvry held relevant 24 €612, 313 b'n. 205

commlittee may { g2, Iil.-—Greenfleld v, Russel, 127 N.
E. 102, 292 I, 392,

93. N.Y.—In re Joint Y.eglnlative
Commilttea to Investixate Fduca-
tional 8yatem of New York, 33 N.
1.2d 769, 285 N.Y. 1,

v. Rtubierty, 2 AL

_T""'-y v. Hrundhova, Cal, 71080, N.Y.--Appllontion of Withrow, | Waah, -State ex vel, 1hamibien v,
28 N.Y.8 2d 223, 176 Mlue, byl
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Yollo, 285 1%2d4 723, 29 Wuush.2d 68.




§ 45 STAT

summon witnesses and compel obedicnce therete,¥
it being held that the inherent and auxiliary power
reposed in legislative bodics to conduct investiga-
tions carries with it such power. 38 The appearance
of certain witnesses at a private hearing in con-
nection with an investipation by a fegislative com-
mittee does not preclude the subsequent public ap-
pearance of the witnesses for the same testimony
or for additional or more detailed testimony.93

Is:zuance of subpaena or sununons. Where a com-
mittee  is authorized to subpeena witnesses, the
chairman of the cammittee, in conjunction with its
coeel, nay select the names and numbiee of wit-
newves for attendance at each session, ad the chaidr-
min snay sign the summons for each wilness when
presentad to him Ly counsel for the committeed?
It has further been held that, except, where other-
wisc provided by statute, a subpoena is valid where
issued and signed by the vice-chairman,?3 or an au-

thorized member,?? of the committee. A summons.

for a witness before a joint committee of the two
houses of the legislature ordered by unanimous ac-
tion of the committee may be signed by the chair-
man from either housel ‘A subpoena for attend.
ance is not vitiated as to the necessity of the at-

tencdance of the mtn:ss by inclusion of illegal re-

ES 81 C.J1.8

quircments for the production of documents3 A
subpocna to testify before a subcommittes of one
member of a joint ‘r3islative committee investigat.
ing certain matters is valid.3

Vacation of subpacna. While a court of proper
jurisdiction has power to pass on 2 motion to vacate
personal subpocnas issued by a legislative com-
mittce,t it will not interfere except for proper
cause,’ and subpoenas will not be vacated because
of objectinns involving only the procedure and
methods of inquiry adopted by the committee, since
the committee’s procedure is a matter solely within
its discretion.®  Ordinarily, a coust is without equity
jurisdiction, in a summary procecding, to sct aside
the scrvice of subpocna fssued Ly a legislalive
comunittce.7 .

Remedies. Under some statutes, a person dis-
obeying the subpoena of a legislative commitiee
may be apprchended and brought. before the com-
mittee by the sheriff under a warrant issued to
him, as discussed infra § 47, or be prosecuted for
a misdemeanor;8 and some provisions make it an
offense for a person to refuse to be sworn or to
answer questions before the legislature or a com-
mittee thereof,? apart from liability of any such per-

94. N. f.—Application bdf Wlthrow. Div. 388, afirmed 180 N.I. 105, 203, Complalat held suicient

23 N.Y.S8.2d4 228, 178 Misc. 697. N.Y. 425,

Pa --Annenherg v. Roberts, 2 A2d]; W.va-—Sulllvan v. Hiil,
612, 333 Pa. 203, 670, 73 W.Va. 49, Ann.Cas.1%16B

£9 C.J. p 89 note B9, 1115.
Iannance after final wudjournment
Subpana requliring person’s ottend-

Compinint for violation of atatute
79 3.1 | Penalizing persons refusing to be
sworn or to andwer quedtlonhs befure
legislnture or commlittes  thereof.
which a«t out questiony ssked Includ-

2 N.J.—Fx parte ague, 145 A. 618,
) 1 3
104 N.J.Eq. 362, ing question relating to membership

In Communist I'arty, wus rnot insulli-

anc before legisintive committea -
N & ~]3 N.Y—In re Gordon, 253 N.¥.8.|clent becuuss of failure to rectte that

wa:s not invalld although issued nft-
er final adjournment of lcgialature.—
I’eoplo ex rcl, Hastings v, Hofstad-
ter, 180 N.¥. 108, 258 N.Y. 425

95. Mass—Attorney General v. Bris-

acnden, 171 N.E. §2, 271 Mans, 172 pra.

858, 141 Minc, €35,
4. N.Y,—AppHcation ol Withrow, 28{ts ask asuch questions.—Xx parte
N.Y.S.2d 223, 176 Misc. 697.
§. N.XY.—Application of Withrow, su-| «igilitni” refusal

legislative committee was empowered

Coon, supra.

Whero defendant wns called hafore

Mo.—Lowe v, Summers, §9 Do.App. | Denlal of right of cross-sxaminotion | iegisintive cornmittes on un-American

€27,

Perdsons served with subpanas is- | nctivitica and wns asked whether he

98. N.Y.—Application of Withrow,
28 N.Y.S.2d 223, 178 Misc. 697,

97. N.J.—State v. Scott, 8% A. 342,
89 N.J.Law 726-~State v, Browster,
99 A. 338, 89 N.J.Law 658,

n8. N.Y.—Pcople ex rel, Flastings v.
1Hofstadter, 250 NUY.S. 13, 234 App.
IHv., as% aflirmicd 180 N.IC 1u0,

238 N.Y. 426,

99. N.Y.—V'caple ex rel, Iastings v.
THof«tadter, vupra,
Prior to taking and Allng of oanth
Subipoerna was praperly atlgned by
member of leginlative investigating
camnmittes nd interim explration of
ono term of office and taking and fil-
ing of required outh for succcasive
term.—People ex rel. Hastinga v.
Holstadter, 266 N.Y.8. 603, 142 Misc.

investigating subverslve activities in
clty educational syatem wers not en-
titled to have subpcanas vacated bLe-
cause right of cross-examination had
been donied, aince a witness testify-
ing In a leglslative Inquiry has no
such right—Application ot Withrow,

Hupro,

8, N.Y.—Application of Withrow, sa-
rra.

7. WN.Y.—Vgaplae ex rel. Ilaatings v.
Haofstadter, 268 N.Y.N. 13, 234 App.
Div. 388, aflirined 150 N.k. 106, 258
N.Y. 425.

8. N.Y.~Pcople ex rel. Iasatings v.
Hofstadter, 180 N.LL 105, 258 N.Y.
4725,

69 C.J. p 102 no!o 18 [b].

9, Cal.—Ex parta Coon, na P.24

sucd by joint legisiatlive committee { was or had over been a member of

the Communiast Party, and dafandant
replied that he 4{d not care t3 an-
awer and that he stood on hiy con-
stitutional rights, he acted “willtul-
ly” within mcaning of astatute provid-
ing that every person duly summon-
cd to attend as & witness bdelore el-
ther house of tho leglsiature or any
cammitiee thereol Ruthiorized to sum-
oen witneswea, who sahatl refuse or
noploct, without lawful excuss, to
nttend or who slhinli “wliifully” refuse
to boe sworn or to aflirm or to an-
uwer any matertal or proper quer-
tionn or produce dncuments in hiv
poaseanion or under hlas control, shall
e gpullty of a groas mfademeanor.—
State v, Jamews, 221 P.24 482, 8
Wauh.2d 882, certitorarl denled Jamas
v. 5tats of Wash., 71 S8.Ct. 61C, ¥4t
U.6, 811, 85 L.Ed. 1343, rehsaring g

856, alirmed 255 N.Y.8. 13, 23& App.

767, 44 CallApp.24 031,

L

964..

81 C.

son to
discuss

g 46.

Gen
or 3 £o
avidenc
lssvanc

Gene
lature
docum
where
issue
tecin,
aside
by the
ina s
tunity
pel a
a ley
produ
condu
terial
cause
legist:
terupt
will b

§ 47.

\ 74

nird i
Ed. 11
Wit
funing,
Jegist
1t is ¢
partic
cortn!
ploy
ganiz
tices
state
parte
2d 53

0. 1

21,
Cot
tio
Yo

22,
Kh
3]

59 C.

Benn

Ur
Joint
tigni
stnte
alit &
erin;
dath
Boss







g

EXHIBIT E to ENCLOSURE (3) to the Report of the
Police Commissioner to The Honorable Marvin Mandel,
Governor, State of Maryland, February 5, 1976.
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HOUSE or b ELFG.YVES

No. 8%
(PRE—-F1LLD)

By: Delevato Docter

Requested: ftay 16, 1975

Iutroduced and read first time: Januaery 14, 1976
dssigned to: Judiciary

A BILL FNTITLED

AN ACT concerning

General !sseankly - Subpoenas

FOR the purpose of autlorizing the standing committees of
the General Assewi:ly to issue subpoenas to witnesses
and subpoenas duces tecum; providing fox the
issuauce, service and return of the subpoenas;
providing for cospensation of wvitnesses responding
to svebpocnes; providing reasonable costs to be paid
to persons responding to  subpoenas duces  tecun;
providing for, witnesses to give testirony uader
oath; piroviding penalties for failure to comply vitk
& fubooena, refusal to testify or falsely
testifying; imposing certain duties on the Clerk of
the House of Delegates, the Secretary of the Senate,
and the Sacretary of the lLegislative Council; aand
waking +the provision of +this Act applicable to
subpocras  issved by the Legislative Council,
investigating comnittees of the General Assembly,
and certain statutory committees.

BY adding tc

Article 40 - General Asseably

Section 105 through 111 to be upder the new subtitle
“"Subpocnash

Annotated Ccde of faryland

{1971 Replacewent Voluwme and 1975 Supplement)

BY repealing and reenacting, with acendmeunts,

Article
Section

40 — General
30, 4GL(d) .

Assembly
79, 80 and 93

Annotated Code of Haryland
{157, dcpratvwene Volure and 1975 Supplenrent)

FXPLANATION: C2PITALS IXDICATE MATTER ADUDED TO ESXISTING LAWR,
[Brackets] indicate matter deleted from existing law,
Numerals at right identify corputer lines of text.
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2 HOUSE BILL Yo. AS

SECTION 1, BE 17T ENACTED BY "™lie GENFRAL AGSENDLY OF
BARYLAND, That nuey Scctions 1S L ecough 111 4o be under
the new sabtiiic "Subpocpas® be and they are haevehy wddoed
Le: Articie 4H40 — Generval Asmcubly, of tho A notated Code
oL liarylaund {1971 Replacesent VYolunce and 1975 Supplement)
to read as follovs:

Article L0 - General Asseubly
SUBPOENAS

105.

{) ALL STANDING COMMITIEES oF THE GENERRL
ASSENBLY NAY ISSUE SUBPOENAS FOR WITKHNESSES, INCLUDIKRG
SUBPOZNAS DUCES TECUH, AT AHY TIKE DURING A REGULAR OR
SPECLAL SESSION OF THE GFENERAYT ASSEUBLY OR DURING AN
IRTERIK PERIOD BETWEEN SESSIOWS OF THE GENERAL ASSEMNBLY,

{(B) THE COUNITTIE SHALL HAVE THE SUBPOENA PREPAERED
IN ACCOZDANCE WITH THIS SUBTITLE AND HAVE IT ISSUDD 1IN
THE NANE OF TUHE CORHITTFE,

106.

{h. THE SUBPOFNX FOR A UITEESS TO TESTIFY BEPORE A
COHHITTIE SEALL:

(1 BE DIRECTED TO THF RITNESS;
{2y  STATE THE KAHE OF THE CONHITTRE;

{3) STATE THE PLACE, DAY AND HOUR UHEN
ARTTEHNDALCE OF THE WIMTHESS IS REQUIRED;

. (4) STATE TiL NATURE OF TiHE STBJIECT MATTER
HXDER CORSIDERATION BY THE CORGITIEE THAT PROUPTED TH
COLHEITTEE TO CCMPEL THE UWITNESS! ATTEWDANWCE; AND :

(5) BE SIGNED BY THE CHAIRMAN OF THE
COLMITTEE.

ey THE SUBPOEFE TO M HITNESS HKAY RLSC CONNAND THE
PERSOF TO ¥HOXM YT IS DIPECTED TO PPODUCL BOCKS, DPAPLDES,
PCCUKEYETS U8 OTHER TAUGIBLE THINGS DESIGHATED IY THE
SUBPOLENA.

17,

(») 'Y THE SOURBPCFWA 1S TO BE 15SULD OW BEHALF OF &
CONBTITFY OF THE HOUSHE O# DFLEGHRTUS, IT  SHALL TFIRST BE
DELIVERZD 70 THE CLLRE OF 'TH® HROHLU., IF THE SUBPOENA IS
TG BE ISSULD ON BEH&LF OF A COUMITYEE OF THE SEWATE, 1T
SHALL FIEST BE DFLIVESYD TO THE SECHRETARY OF THE SENATE.
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~(8) THE CLEEK OF TH® HOUSE OR THE SECRETARY OF THE
SENATE, As THE CASE UAY BF, UYON RECEIPT OF THYE SUBPOEUA
SHALL DELIVER 17 TO THF AVPPRCPRIATE SHERIFF FOR SERVICE
OR QTHERMIGE HAVYE THE SUBPOENA SERVED IN ACCORDANCE WITH
THIS SECTIOY AND Tk I'ARYLAUD RULES OF PROCEDURE,

(<) THE CLY¥LKK OF THE HOUSE AND THE SECRETARY OF
THF  SENBSP  SHERLYT. VFRFU A FLI, ROTINR UATHNT AND ®eoQPD IN
THAT VOLUME THE PECEIPT, SERVICE AND RETURN OF ALL
SUBPOENAS.

108.

(2) HE HMAKNER AND PROCEDURES FOR SERVING THEF
SUBPOENA SHALL BE THE SAME AS PROVIDED FOR THE SUMMONS OF
WITNESSES UNDEP THE MARYLANWD RULES OF PROCEDURE.

(B) YHRRE THE SHERIFF IS INTERESTED IN THE HKATTER
URDER CONSIDRRATION BY THE COMMITTEE SO AS T0 BE
DISQUALTFIED PRO! SERVING THE SUBPOENA, THE COHMHKITTEE ON
ITS OFn IKITIATIVE OR AN APPLICATION O ANY INTERLSTED
PERSON, NHAY APPOINT AN ELISOR TO SERVE THE SUBPOCLFA., THKE
APPOI NTMENT SHALL BE IN WRITING, SYGNED BY THE CHAYRHELN
OF THE COILBITTEE, AND FILED WITH THE CLERK OF THE HO'SE
OR THY SECRETARY OF THY SENATE, AS THE CASE HAY BE,

(C) THE RETURN SHALL BE NIDE TO THE CLERK OF THE
HOUsE €& TiHE SECRuTARY OF THE SEWATE, AS THE CASE NAY BE.

109.

(A ANY PETSCN APPRARLNG BEFORE K COMMITTEL 1IN
RESPONSE TO A  SUBPOLNA SHALT EECEIVE THEI SANE FEES AND
ALLOVAYCES 1IN ACCORDANCE WHITH THE STENDARD TRAVZL
REGULATIONS ISSOED BY THE DBORRD OF PUBLIC VORKS FPOR
EXPENSES INCURRED 1M RESIFONDING TO THE SUBPOENZ.

(B) ANY PERSON COMNMANDED BY A SUBPOFNA 170 PRODUCE
BOOKS, PRARPERS, MDMICUHERNTS, OR  OTHER TANGIBLE THINGS
DESIGNATED IN THE SUBPOUKNA SHALL BE CONPENSATED FOR TIHE
REASONLOLE cos? or IRODUCITNG THE BOOrS, PAPERS,
DOCUNENTS, OR OTHER TANGIBLE THINGS.

110.

(d) THE COMBITYEE MAY REQUIRE THUAT ANY HITHNESS
+2PELRING BEFORE THE CCHAITTLE IN RESPONSE TO A SUBPOEKNA
GIVE TESTIMONWY UNDFER OATH,

(D) A WITHESS WHO RNOWIKCLY GIVES FALSE TESTIHMONY
ONDER OATH IS GUILTY OF PERJURY.

111,

It IS THE DUTY OF THY CIRCUIT COURT OF ANY COUNTY,
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4 HOUSFE RILL No. BS

OR ANY JUDSE OF TH SUPRR{L BENCH OF BALTYNORE CITY, ON
APPLICATICN OF T/ 2 COMODIYEREE, TO COUTEL OBRDIENCE Ay
PROCFEEDINGS  POR COUTENELT, Ty sSang MAURCK S
DISORRGIBNCYE OF FTHE REQUJIKVL TS OF A SHOKOES 2551 D VROU
SUCH COURT OR A REFUSAL 7O Tu&TIPY TUEREYH, AS TOE CASE
BRY BE:

(M IN CASE OF DISOBEDIENC . ON THE PART OF
MY DERECN, HITHQUT SUCFICIENT EXCUSE, TO FONPLY WI™H A
SUBPOENA ISSUED IN BEHALF OF A COMBITTEE OR;

(2) ON THE REFUSAL OF ANY WITHESS WHO HAS
BEEN SUBPOINAED TO0 TESTIFY TO ANY MATTERS REGARDING WHICH
HE BAY BE LAWFULLY INTCRROGATED BY THE CCHHITTEE.

SECTION 2. AND BE 17 FUETHER ENACTED, 7hat Scctions
30, 40r(d), 79, 80 and 93 of Article 40 - Ceneral
Assetbly, of the Anrotated Code of Maryland (1971
teplaceront Volume and 1975 Supplensnt) be and they are
heteby repealed and reenacted, vwith awrendnents, to read
as follows: '

Article 40 -- General Asseubly

30€
{R) fp the discharge of any of its  feunctions or
povers, the Council shall hzve thka authovity to

aduainister oaths, issue =zubpocnas, <omrpe) the attendance
of vitncesses and the production of any papzrs, books,
accounts, docuwsnts and tesiinony, and to cause the
deposition of vitrnessas, vesiding either within or
vithoot the Stete, to be taken in the panner prescribed
by lav ¥for taking depowitions in civil actions in the
circuit courts. Tu casc of §isobedieunce on the part of
ary person to comply vith sevipcena issued in behalf of
the Council, ovr on the refusal of auy vwitlness to testify
to eny wmatters regardirg which k=2 @nay be lawfully
ivterrovated, it shall be the duty of the circuit court
of any county, or of any ‘juvdge of the Suprenan Bench of
Raltivore Cif{y. om application o©of a pewbar of the
Coticil, 1o conapel cohedicuoe by proceciing: fer contenmpt,
eq in the cune of dischedirnee of the reguirements of &
svbpoacia isaned froa such court or o veiltual  to  testify
Lheoe i, 'alne oswWweavilty Ly ooz witanas heforve tho
Courcil shall caonstitute ond he punichatlie as perjury.

(1) st euubiosbes ve a0 d SUBTITLL O SUBYOEHAS OF
THLS ARTICLE » APPLICARLY %0 SURXPOEMAS  1SSUEDR  RBY  TUE
LEGISTATIVE i HOVEYER,  THY  PPOVISLONS 07 THIS

SECTTIGOH RELATING TO PTHR FUXISURINI OF DISOFEDLIFECE OF A
PERSON G COLPLY HITH i SUBPCEIAS, REFUSAL 70 TESTIFY,
LHD FALSE SHI'ARLIWG BY A HIVUHESS SUPERSELE THE PRUVISTIONS
0¥ THE SUBTITYLE ON SUBPOLHAS.
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HOUSE RILI No. 85

() I ThOLENEETING THE SURTFULE ON SUBPOIwAS, THY

LEGISLATIVE COUNCIL SHALL PERFORM THE DUTIES IHNPOSED by
TUAT SUHT1ITLE ON COMMITTEES; THE SECKRETARY OFP THE COUNCIL
SUALL PEPFORM THE CUTIES 1MPOSED BRY THAT SUBTITLY OXR THE
CLERK OF THE HOUSE OF THE SECRETARY OF THE SENATE; AND
THE CHAIRMAN OF THE LEGISLATIVE COUNCIL SHALY PERFOPNM
THOSE DUTIES II'POSED BY THAT SUBTITLFE ON THE CHAIRMAN OF
THL COMNITTIE.

QOA.

(&) The committee shall  be supplied vith staff
assistance and procedural aid from the Department of
Legislative Peference, and tha conmrittee members shall be
reicbursed for their expznses 1incurred on conwittee
business from the General Legislative Expeinscs Fund as
adrinistered by the Legislative BAccountirg 0Office; and
the cormittee has also the same povers [&s are] given the
lL.egislative Council in § 30 (&) AND (8) of this article,
SUBPOENAS SHALL BE ISSUED OF BEUALF OF THE COMXITTEE
BEXTHLR THROUGH THE CILERK OF ThE HQUSE OR WHE SECEEL"RRY OF
THE SENATE.

79.

{(a) By a majority vote of all of its merbors,  an
investigating couwmittee ray issue subpoenas, ircluding
subpoenas duces tlecun, requiring the appearance of

persons, production of relevant recordsi, and the giving
of relevant testimony.

(b) A person suhpoenacd to attend a hearing of an
investigsting committee shall receive the same fees and
allovances as {a person subpoenaed to give testicony in
an action pending in a court of record] AMUTHORIZED BY THE
SUBTIILE OF TH1S ARTICLE ONW SUDBPOENAS.

80.

(a) [Service of a subpoeona authorized by this
subtitle shall be made in the manner provided hy law for
the service c¢f subpoenas in civil actions at least seven
days prinr to the time firxed in  the subpoena for
appearance or production of records) THE PROVISIOKS OF
THE SUBTITLE ON SUBPOENAS OF THIS ARTICLE ARE APPLICADBLE
TO SUBPOENAS TISSUTD PBY ANY LEGISLATIVE INVISTICETING
COMNITTFE. IF THE COBALTYER IS A JOINT COMMNITTSE OB THE
ousy OF DELFGATES AND THE SENATE, THE SUBPOENAS SHAILL BF
IS50ED ON BEHALF OF THE COMMITTEE ELTHER THEOUGH THE
CLERK OF TUE HOUSE OF THE SECRETARY OF THE SENATE.

() Ary person vho is served with a subpoena  also
shitll be  served with a copy of the resolution or law
establishing the corpittee, a copy of the rules updor

vhiclhh  the cenwittes {uncrtrons, a statenmont inforiing hin
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6 LOUSE BILL No. 85

of the subject matter of the conmittee's investigat ion o
inguiry and, if personal appearance is required, a notice
that ho  ray be  accompanied by counsel of  kis  ovu
choosiig,.

93,
The Conrittee shall neet at times it deéns
annuapriate, The mepheres 5tall ko Tclzxiosel Lo

expenses incurred in  the perfermance of their duties,
The Comwittee shall possess the powers of the Legislative
Council as provided in § 30 (A} AND (B) of this article.
SUBPOENAS SHALL BZ TSSUEZED ON DEHALY OF THE COMMITTER
EITHBER THROUGH THE CLERK OF THE HOUSE OR THE SECRETARY OF
THE SENATE.

SECTION 3. AND BF XT FURTHER ENACTED, That this Act
shall take effect July 1, 1976.
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Why the Spying Into the Lives of Bahkers, Politicians,
Preachers, Protesters, “Libbers” and School-Board Leaders

N CITY AFTER CITY, police are under

fire for snooping into the private lives
of citizens. ’

The kind of spying stirring this wide-
spread criticism is not directed at sus-
pected criminals. The subjects may be
bank presidents, civic leaders, politicians
or clergymen. Anyone who attends a
protest rally, a women's liberation meet-
ing, gets involved in some kind of civic
action, or just opposes local political
leadership is likely to have a dossier at
police headquarters.

The information in those files may
have been obtained by illegal wiretaps,
or even by breaking into homes and
offices. .

In some- cases, the files contain int-
mate details of personal habits and sex-
ual activities.

And this information is made available
routinely to other law-enforcement
agencies. In some cities, it is charged,
the files also go to agencies not involved
in law enforcement and even to private
businesses and friendly newsmen.

Rooted in the ‘60s. Police snooping
on a large scale goes back to the 1960s,
when campuses and cities were troubled
by protest marches, demonstrations and
riots. But what began as an effort to
head off trouble seems to have grown
out of control, in many cases. Says John
H. F. Shattuck, staff counsel, American
Civil Liberties Union:

“We have seen in the past four years a
tremendous growth of the surveillance

32

apparatus of the police not connected
with law enforcement in any specific
way but really just a way of keeping
track of people’s political activities and

- beliefs.”

The current uproar in cities and some
colleges, he says, grew out of the revela-
tions of political snooping and dirty
tricks from Watergate.

“People were made aware of what
was going on at the national level and
began to ask questions in their home
town,” says Mr. Shattuck.

The result has been lawsuits, charges
and denials, and bitter controversy in
many cities, large and small.

Eyes of Texas. In Houston, Tex.,
when Fred Hofheinz became mayor, he
found extensive police files on himself
and hundreds of his friends and workers
in his 1973 campaign for mayor. Some of
the files concerned sexual activities. He
announced last January that there were
about 1,000 noncriminal files, including
one on Democratic Representative Bar-
bara Jordan, Texas’s first black member
of Congress.

The snooping probably began as an
effort to anticipate disorders and vio-
lence, the mayor said, and “gradually
evolved into political spying.”

A lot of it was just a waste of time,
according to the new police chief, Carrol
Lynn. In one case, he says, six plain-
clothes officers were assigned to cover a
women’s liberation meeting.

Chief Lynn told a congressional sub-

committee on May 22 that, before he
took over, Houston police had engaged
in illegal wiretapping for years, with the
co-operation of the Federal Bureau of
Investigation and the Southwestern Bell
Telephone Company.

Nine Houston policemen have been
indicted on charges of having used il-
legal wiretaps. -

Mayor Hofheinz has named a three-
member panel to decide what to do with
the files. Any decision, however, will be
delayed until settlement of a 55-million-
dollar lawsuit against the city, former
Mayor Louie Welch and two former city
police officials,

In Chicago, a lawsuit filed last Novem-
ber charged city police with spying, in-
filtrating groups, harassment, illegal
wiretaps and break-ins and physical as-
saults—all against individuals and groups
not guilty of criminal activity.

Newspaper accounts of those spied on
mentoned many critics of Mayor Rich-
ard Daley. Some of these were a black
State senator who ran against the mayor,
a newspaper columnist who wrote a
book about him, the Republican State’s
attorney for Cook County, and the Rev.
Jesse Juckson, a black civil-rights leader.
Groups allegedly spied on included Mr.
Jackson’s Operation PUSH and the Afro-
American Patrolmen’s League.

In defense of spyirg. Mayor Daley
has not commented on this, but Police
Superintendent James M. Rochford ad-.
mitted the spying has been going on for:

U.S. NEWS & WORLD REPORT. Juna 9, 1873




Priest-Iiducator

Bank Official

Congresswoman

Houston Mayor

Protest Leader

Theodore Hesburgh

some time. Defending the practice, Mr.

Rochford said Chicago “is one of the few
major urban areas that has not been
vict” nized by terrorist activities such as
bor.bings, arson and riots.” However,

" Mr. Rochford added that he now has

pared the list of those being watched to
about 50 groups or individuals.

But the furor continues unabated.
Howard Eglit, ACLU legal director for
Chicago, explains:

“People don’t get upset when spying
is upon the fringe groups—the radical
groups. But the disclosures are showing
that many so-called normal community
groups have had spying happen to them.
It's become a topic of conversation.
After all, people like Gaylord Freeman,
board chairman of the First National
Bank in Chicago, and Father Hesburgh,
president of Notre Dame, are not exact-
ly fringe elements of society.”

In Baltimore, newspaper reports of
police snooping triggered a State senate
investigation that is still unfinished.

City Police Commissioner Donald D.
Pomerleau conceded that surveillance

Gaylord Freeman

Rep. Barbara Jordan

had gone on for nearly a decade and that
files were kept on many public figures
and other individuals not suspected of
any crime. He said these files were sent
routinely to the State attorney general,
the mayor and the Federal Bureau of
Investigation. :

-Watching “revolutionaries.” Keep-
ing tabs on alleged radicals and subver-
sives was responsible for Baltimore be-
ing relatively free from violence, and it
still is needed because “we still have
revolutionary activity in the city,” Mr.
Pomerleau insisted. )

State Senator Edward T. Conroy, who
heads the senate investigation, says
there is evidence Baltimore police regu-
larly spy on meetings of community or-
ganizations, school boards, political
groups, utility-rate-increase hearings
and meetings at schools and colleges,
taking the name of everyone in atten-
dance and as much information about
them as possible.

In some cases, he says, there is evi-
dence that reporters were followed,
their telephones tapped. In fact, the

v SR . iemae
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. During campus protests, court suits allege, police undercover agents sat in college

ciassrooms and some college officials planted spias inside groups of student radicals.

0.5. MEWS & WORLD REPORT, Junse 9, 1975

Fred Hofhsinz
The persons pictured above are among many who found themseives subjacts of police snooping even though not accused of any crima.

Rev. Jesss Jackson

Maryland State senator adds, there is
evidence that a great deal of illegal
telcphone wiretapping went on. His
committee referred this evidence to a
Baltimore grand jury which reported
May 9 that it had found nothing to-
support charges of criminal activity by
city police.

“It is easy to see how the atmosphere
developed for this kind of activity with
the riots and demonstrations,” says Sena-
tor Conroy. “But it didn’t stop when the
threat ended.”

In Washington, D.C,, police are draft-
ing new guidelines after revelations that
files were kept on the personal lives of
antiwar activists and protest leaders.
Among them were the District of Co-
lumbia’s congressional Delegate, Walter
Fauntroy, and five city councilmen, in-
cluding the chairman, Sterling Tucker.

Many of the files were destroyed last
year, police say, because they felt the
main threat of disturbance was past.

In addition to keeping such files, D.C.
police also have worked with the Army
and the Central Intelligence Agency in
past efforts to control riots and keep
protest demonstrations peaceful.

In Philadelphia, the furor began with
a national telecast in 1970, when Frank
Rizzo, then the police commissioner and
now the mayor, said the department
kept files on 18,000 persons as part of its
effort to prevent disturbances. i

Several lawsuits resulted. One, involv-
ing persons and groups named in the
telecast, is now before the U.S. Court of
Appeals for the Third Circuit. It charges
violations of the rights of those allegedly
spied on.

Inspector George Fencl, who heads
the intelligence squad, refused to com-
ment on the charges in the lawsuit.

Pictures of ths party. In Columbus,
Ga., the Socialist Workers Party threat-
ens a lawsuit because the Muscogee
County sheriff's department took pic-
tures of persons attending a 1972 rally
for the party’s candidate for President.
After the rally, Capt. F. R. Guthrey told
reporters: “We just wanted to know lo-
cally who followers of this yo-yo are. If
you have Communists around here,
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In New York City, police departmant’s public-security files have been weeded down from
1.2 million entries to about 20,000 as result of tough new restrictions on snooping.

. SPREAD OF SNOOPING

[continued from preceding page)

wouldn’t you want to know who they
arep” :

Later, he said the same procedure
would have been followed for any party.

Taking pictures “keeps trouble from
developing many times,” he said. “If
trouble does break out, were able to
identify the perpetrators.”

A county grand jury has been investi-
gating charges of illegal wiretapping by
Indianapolis police.

It isn’t only city and county police
who are under fire. State police have
their troubles, too. -

A suit in Michigan charges the State
police worked with those in Detroit in a
politically motivated probe of a subur-
ban Detroit consumer group that has
been critical of some State lawmakers.

.The former State police superinten-
dent says it resulted from a “legitimate
request from a State legislator” and “was
not politically motivated on my part.”

The suit contends the investigation
was far from routine, involving tapped
telephones and electronic listening de-
vices, agents infiltrating the group and
harassment of the members.

A key issue is a 1950 State law which
directs the “subversive activities investi-
gation division” of the State police to
probe activities which may be eriminal
and may overthrow the government.
The division has accumulated some
50,000 microfilmed files. Many State of-
ficials feel this McCarthy-era law is out-
dated and should be changed.

Political espionage. Florida State po-
lice are embroiled in a hassle over a
secret memo written in 1973 which said
police intelligence files should include
“adverse information concerning public
officials.” The memo was leaked to State

lawmakers in April and the furor began.
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State police deny any political espionage
was involved, but admit there are files
where this kind of material is kept.

After a look at some of the files, law-
makers were unconvinced and planned
further investigation.

Even on college campuses, there is a
fuss over spying by police.

Last March, the California Supreme
Court ruled that the exercise of free
speech by professors and students is in-
hibited by the presence of police under-
cover agents, taking notes in college
classrooms to be preserved in dossiers.

Los Angeles officials say the decision
rules out intelligence activities on cam-
pus without a specific criminal activity
in mind, but doesn’t necessarily pre-
clude criminal investigations on a cam-
pus by undercover agents.

Agent provocateur. Another lawsuit
involves snooping by Kent State Univer-
sity campus police in the spring of 1972.

In 1972, the suit says, an undercover
campus policernan joined a group of
Kent State students who were Vietnam
veterans working against the war. When
the students became suspicious of the
man’s provocative acts and turned him
over to city police, it was revealed he
was a campus police officer. :

After this incident, the veterans had
to disband and now are suing the univer-
sity. ACLU Counsel Shattuck says that
pretrial information released “has dem-
onstrated that there was a very broad
use of people similar to this particular
undercover agent for several years on
the campus at Kent State.”

“Other colleges were doing it a lot
during that period—the early "70s,” ex-
plains Mr. Shattuck. “The attitude was
to get as much police surveillance on
campus as you can to keep the students
from demonstrating.”

Benson A. Wolman, executive director
of the Ohio ACLU, says “at least a half
dozen other public universities in Ohio™

were accused of such snooping. But no
other suits have been filed so far.

-Revising guidelines. Changes are be-
ing made in some cities as a result of the
controversies. Leading the way are Los
Angcles and New York.

In February, 1973, New York City
police announced new guidelines linnt.
ing the types of investigations and speci-
fying that political beliefs should not be
a controlling factor. The guidelines also
require approval by top police officials
to initiate an investigation as well as for
any covert activities, Files must be re-
evaluated twice a year with ouidated
information purged.

Under these guidelines, police say,
public-security files were trimmed from
1.2 million entries to about 20,000.

Chief John L. Keenan, who heads the
inspectional services section, says:

*“The guidelines limit us to the investi-
gation of people where there's a poten-
tial for violence.”

In Los Angeles, almost 2 million inte)-
ligence files gathered by the police in
the past 50 years, were destroyed under
guidelines announced in April. The files
dealt with public disorders. Only about
2,500 were retained.

The new guidelines shift the emgphasis
from organizations or individuals with
“subversive ideologies™ to those who are
actually committing or threatening to
commitl acts “disruptive of the public
order in Los Angeles.”

The intelligence division is directed to
refrain from opening or keeping any file
on an organization or person “based on
political belief, race, creed, nationality,
cthnic background, sex or sexual orienta-
tion or a person’s position as a public
official or as a candidate.”

Also, the guidelines say, police intelli-
gence shall not “concern itself with the
drinking habits, sex lives, ecological
preferences or any other dimension of
an individual's private style of life.”

Help for police. These kinds of guide-
lines are a step toward ending the con-
troversy and helping police to do the
necessary job of preventing public disor-
der, says Norman Darwick, director of
the police management and operations
division, International Association of
Chiefs of Police. '

In the past, he says, “there have beer
few guidelines, either from State or local
governments. The police have had to
handle it as they saw fit.”

But even under these new guidelines,
Mr. Darwick maintains, this type of ac-
tivity is essential. He explains:

“Police must be concerned with po-
tential trouble sources. If information is
made available to them that trouble is
brewing, they must find out where it is,
how dangerous it is—so they can protect
all citizens.”

U.S. NEWS & WORLD REPORT, June @, 197¢~
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D. D. Pomerleav v , s
Commissioner ' R

Baltimore City Police Department Lo
Baltimore, Maryland ‘ i

Dear Commissioner Pomerlezau:

Thank you very much for your letter of June 27,
L . enclosing two articles by Mr. Michael Olesker in the
! News American, one dated June 25 and the cther June 26,

1975.

) You have reguested that this office initiace

an Investigation to resolve the validity or invalidity

of the allegations, including the assembling of a federai
grand jury. After my own personal review of the matter
and considerable consultation in this office, I regret

to report that we have concluded it would be inadvisable
for this office to conduct such an investigation at

this time. Nevertheless this office shares your concern
over the effect of far-reaching yet wholly unsubstantiated
charges in the publlc media upon the sound lawv enforce-
ment process; Iindeed I have been attempting f'¢r several
months without success to bring some reasonable resclution

1 of a similar attack upon a federal agency.

‘ Our feeling in this matter appears comprelled by
‘several considerations. TFirst, whatever evidentlary
value may be found in reports by the public mzdia in
other situations no such evidentilary value apvears in
the June 25 and 26 articles to which you referrad.

This office is, and should be, most reticent to proceed
‘without a firm basis for belief in the factual validity

of the allegations at any particular time. ‘

e ——— - ———— =l .
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Second, 1t 1s welghty, in our view, that a
duly convened grand jury of Baltimore City recently
considered matters at least wilthin the gencral
purview of those set forth In these published
reports, presumably concluding that the requisite
probable cause for criminal action did not exist.

Third, our decision is influenced greatly by
the thrust of the cpinlon by the Honorable R. Dorsey
Watkins, United States District Judge in the recent
case on the same such matter In his court, in which
he approved, even 1f he did reach, the conclusion that
federal resources should be qulte restrained in pur-
sulng matters currently under state legislatlive or
Judicial inquiry. Of course we respect the view of the
court as we should.

Once again, we respect your vliew concerning the
likelihood of "irreparable harm" to the law enforcement
process, from our own separate experience as well as
from your persuasive analysis. Thus we have genuine
regret that we cannot be of service by initiating an
investigation.

You have the best wishes of this office.

Very/truly yours,

gt

Jervis S. Finney
Unjitéd States Attorney




THE POLICE COMMISSIONER

CITY OF BALTIMORE

June 27, 1975

Dear Mr, Finney:

I am forwarding herewith two articles
from the News American, one dated Wednesday,
June 25, 1975 captioned ''City Police Put Illegal
Taps on Citizens, Politicos''; the other is
from Thursday, June 26, 1975 and captioned
""Bogus Warrants Called Police's Dirty Secrets''.
This latter item reiterates in part that which
is contained in the Wednesday article (paragraphs
one and two of the third column).

I continue to be dismayed by the lack of
qualitative standards in reporting on this matter.

"It is long past the time when our system of

government should establish sufficient checks and
balances to promptly resolve these issues. No
one, in my opinion, should have a license to
allege these very serious violations without being
held accountable.

I am writing, therefore, to request that
you as the United States Attorney for the District
of Maryland take official cognizance of these
allegations thereby assisting in resolving an issue
which if continued will do irreparable harm.




e et e s b

—

In asking for your assistance I am in
no way suggesting as to how the investigation
should be conducted. DBut, it seems to me that
the newspaper reporter involved, Mr. Michael
Olesker and others included in the article, should
be given an opportunity at a very early date to:
1) discuss this matter with federal investigators
and, 2) testify before a Federal Grand Jury.
Should there be a declination to discuss the issue
or testify, I respectfully recommend the United
States Government persist in developing a
resolution. Wiretapping is not only a federal
offense, but a serious one, Allegations such as
contained in these news articles should be
investigated promptly and I so recommend,

I would be most grateful if you could
proceed -- I and all members of this department
will be fully responsive to any requests from you
or federal investigators.

Sincerely,

/S

D. D. Porferleau
Commissioner

The Honorable Jervis Finney

United States Attorney for the
District of Maryland

405 U, S. Courthouse Building

111 North Calvert Street

Baltimore, Maryland 21202
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v Police Put

"THE NEWS AMERICAN Wednesday, Juoe 23,

- Hllegal Taps On

.

By MICHAEL OLESKER
Stafl Reporter
Copyright 1975

The News American

_ Baltimore police have illes

ally wireta
gongenntionspgfdpﬁwte citi-
zens, poiiticlans and suspect.
ed gambling figures,
according to several author-
iative sources.

Some police from the In-
sqecziona! Service Division
(1SD) and the Vite Squad
reportedly ran taps through
their own devices or with
help from employes of C&P
Telephone Co.’

Among the illegally wire
tapped were suspected num-
bers aperators, but also some
politicians, -including City
Comptroller ' Hyman Press-
man, who had no suspected
criminal ties, sources Said.

‘‘People were illegally
tapped every month,” said
one guthoritalive source
still in the police depart-
ment, citing some police who
shuttled between ISD and the
Vice Squad and conducted
such taps.

Other police sources
charged that elactronic bugs
were planted in strategic lo-
cations to eavesdrop on con.
versations not made by
telephone.

~ Citizens, Politicos.

$.

“It wasn't like the movies,
where you just drop a b
and then go off somewhere
and get perfect reception,”
one source said. .

“There was a lot of test-

telephone. ing. You had to chetk your

range. You had to know
where you'd get your best
reception.”

Though newspaper stories
have detailed police spy
techniquas — including sur-
veillance of politicians, cler-
gy, reporters and variocus

Several men and-women
have been named in connec.
tion with C&P efforts to
cooparate with police,

Police and .C&P officials
have repeatedly denied the
use of any illegal wiretaps.

However, sburces have
described specific means of
running taps — including the
use of **alligator clips,”
basement phone boxgs gnd
other devices — and™named
, Individuals who wese tar-.
. Bets. o

Hyman Pressman repori-

civic groups — these were ' edly was wiretappéd four

the first disclosures of illegal.
‘electronic eavesdropping by
-police. )

Sources described a sys-
tern of cooperation with C&P
Telephone Co. employes in
which police requested infor-
mation and a phone company
operative would either con-
duct an illegal intercept or
help set up a tap.

Phone company assistance
reportedly included the use.
of substations and eavesdrop-
ping equipment, and thé fur.
nishing of unlisted phone
numbers and addresses.

Io public testimony before
the state Senate committee
investigating police spy tac-
tics, . former policeman
George Guest said police

years ago, garly in His re-
election campaign for city
comptroller. -

Sources would not say
whether any other politicians
were illegally tapped daring
that political campaign, but
other political figures have
been named as having béen
targets of taps at other
times.

Pressman, upon learning
of the rcported wiretaps to-
day, said it was the first time
he was alerted to the possi-
bility his phones were tapped
during the last campaign. - -

However, he said he be-
came suspicious of a possible
tap on his office phone seven
years ago during the admin-
istration of mayor Thomas

‘worked with the late Joseph ‘. pjocandro 11, but was sa-

Byme or C&P on illegal taps
in the 1960s.
Two sources with Internal

tisfied by telephone experts
that there were no tas.
*] have always tonsidered

Revenue Service back- 1 e nossibility that this might

grounds — one present and

one past — reinforced “wand I'

Guest’s remarks with their
own charges of cooperation
between IRS and Byrne on
illegal taps. . }

Since then, authoritative
police sources have reiterat-
ed charges that phone com-
pany employes have {aken
part in illegal taps, and have
named individuals who took
over Byme's role in those
taps in the 19705,

happen,”” Pressman said,
m.very dismayed at
this news. ’ N
*This will prompt me to
lock at all this again. We're
in the temporary City Hall
now, and 1 plan to have the
phones checked here as well
as getting together with the
architects in charge of reno-

vation of the old building to .

prevent this from happening
again.” ‘

Pressman added that he'’s
not concerned that anything
he may have said during the
time tus phone was reported-
;‘y tapped could embarrass

m.

.




THE NEWS AMERICAN Thursday, June 28, 1973

Bogus Warranis
Lalled Police’s
“Dirty Segrets ’

By MICHAEL OLESKER
Staf! Reporter
Copyright 1975

The News American

Baltimore police have rou-
tinely falsified — and some-
times totally fictionalized —
search and seizure warrants
and then passed them

through unwitting judges,

according to nearly a dozen
authoritative sources.

Their disc¢losures focus
primarily on vice cases and
indicate that improper police
intelligence operations were
not limited to the depart-
ments Inspectional Services
Djvison (ISD).

“It's the department's dir-
ty little secret,” one police
source said of the bogus
wagrants.

Another police source add-
ed, “We called them Super-
man warrants, because you'd
have things in them that you
could only have known if you
could lock through walls.” °

In separate interviews,
sources who have worked
vice cases either in the po-
lice Central Intelligence Div-
ision or in a district
described as unofficial sys-
tem in which:

e Veteran officers would
explain the intricacies of —
and sometimes dictate —
trumped up, or totally faciti-
tous search and seizure war-
rants to incoming patroimen,

2s a fast, but illegal means

of entering suspected gam.

- bling stations.

e Varjous criminal court
Judges were ranked by police
according tp which ones
would scrutinize warrants
and which ones werild simply
sign them without reading
them. '

One source remarked,
“‘Sometimes you'd get to the
Louse and there’d be some
action, but sometimes you
wer; totally out of the Frall-
par - . A3

*‘And we were playing hell

with people’s civil liberties,
ain't no question about it.'
_ Though-some sources said
the practice still exists with.
in the department and is not
conlined to vice details, sth.
er sources said the practice
is largely confined to vice.

**I got my instructions
from my.sargeant. the fivst
time 1 bad {o ‘write a war-
rant,” aald ong formar vice
officer. = . .

“All I had Was.a name of a
guy I thought was in num-
bers, and the address of a
barber shop. My sergeapt —

who hadn‘t ' worked on the
case at all — sat me down
and ‘dictated the entire war-
rant.

“It said I had witnessed
certain traffic, and that I had
gotten certain information
from an informant, and there
wasn't a line of truth in it,"”

“I know of cases,” said

_another forrper vice qofficer,
“where one of our guys got a
warrant to raid a certain ad-
dress and when they got
there the address ro Jonger
existed.” .

- Several sources named
certain ‘‘policemen’s
judges,” to whom they would
take warrants because they
“never even read the war-
rants before they signed
them.” .

“There are someggdges,"
“one politéman said, “who
will take your word. Those
are the gnes you.go to again
and again.”

‘Disclosure of the illegal :
vice warrants follows disclo.
sure here Wednesday of ille-
gal wiretaps conducted by
some ISD and Vice Squad
policeman — many of those .
taps handled with the help of -
employes of the C&P Tele-

phone Co.

Both C&P and police offi-
cials have denied taking part
in any 1Hegal wiretaps, and
police spokesman George
Russell has stopped talking
to reporters altogether.

But police sources in sepa-
rate Interviews over the past
several weeks — repeated
nearly identical charges
about warrants.

**Hall your warrants,”
aaid one veteran of vice oper-
ations, “were jazzed up to

ake them look impressive.
The other half were pure

ull—."

*A sergeant would tell
you, go to a certain corner
and find some action,” said
cne source. "“You'd go out
there and see the man you
were looking for, but there
wouldn"t be any open action.

“You'd come back and tell
your sergent, and he'd say,
don‘t worry, we'il write it up
this way, .
co the warrant would
describe totally off-the-wail
stuff. How can you know
what & man's exchanging on
a street comer when you’re
standing 4 block and a half
away?
¢ «**And how do you overhear
conversations from that far
away? You fake it, that's
how.”
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Rules of procedure are hereby adopted by the Constitutional
}

and Public Law Committee pursuant to S.R. 1 of the 1975 General

Assembly Session. Any matters not covered by these rules shall be

governed by the Code of Fair Procedures for Legislative Investigating

Committees, Article 40 Sections 72-87 of the Annotated Code of

Maryland.

The Investigating Committee, hereinafter called "the Committee”,
shall consis; of the 8 members of the Constitutional and Public
Law Committee. The members are: Sen. Elroy G. Boyer, Sen.
Edward T. Conroy, Sen. John A. Cade, Sen. Cornell N. Dypski,

Sen. Arthur H. Helton, Jr., Sen. Donald P. Hutchinson, Sen.

Norman R. Stone and Sen. Robert E. Stroble.

Chairman of the Committee shall be Senator Edward T. Conroy.

Vice-Chairman of the Committee shall be Senator Norman R. Stone.

Preliminary investigations may be initiated by the Committee

staff with the approval of the Chairman or at his direction.

MEETINGS AND HEARINGS

4.

The Committee at the call of the Chairman or his assignee, may
hold hearings and meetings at such times and places as the
Committee deems appropriate for the performance of its duties.

(Art. 40, Sec. 78a)

Members shall be given at least three days' written notice of

EXHIBIT H




any hearing to be held when the General Assembly is in session.
Such notices shall include a statement of the subject matter of
the hearing. A hearing, and any action there taken, shall not be
deemed invalid solely because notice was not given in accordance

with this reguirement. (Art. 40, Sec. 78Db)

All hearings shall be public unless the Committee, by majority
vote of all its members, determines that a hearing shall not be

open to the public. (Art. 40, Sec. 8la)

No person shall be allowed to be present durxing a hearing or
meeting held in executive session except members and employees of
the Committee, the witness and his counsel, stenographers, and
interpreters of the Committee. Other persons whose presence is
requested or consented to by the majority of all members of the

Committee may be admitted to such sessions.

HEARING PROCEDURES

8.

Committee hearings and meetings shall be conducted by the Chair-
man. In the Chairman's absence or disability, the Vice~Chairman
shall serve as presiding officer. In the absence or disability
of both the Chairman and Vice~Chairman, the presiding officer
shall be determined by majority vote of the members present.

({Art. 40, Sec. 81b)

A hearing sha;l not be conducted by the Committee unless a quorum
is present. No action shall be taken by the Committee at any
meeting unless a quorum is present. A quorum shall be five member
that being a majority of the authorized membership of the

Committee. (Art. 40, Secs. 77c, 78c)




1o0.

11.

12,

13.

Any objection raised by a witness or his counsel to procedures
or to the admissability of testimony and evidence shall be
ruled upon by the Chairman or presiding officer with the advice

of Committee Counsel and such rulings shall be the rulings of

the Committee.

The presiding officer shall conduct the examination of witnesses
or supervise examination by other members of the Committee or
legal counsel to the Committee. The time and order of questionin
of witnesses appearing before the Committee shall be controlled

by the presiding officer. (Art. 40, Sec. 81lb)

All testimony given at a hearing shall be under ocath or affirm-
ation unless the requirement is dispensed with in a particular
instance by majority vote of the Committee members present at

the hearing. (Art. 40, Sec. 83b)

Unless the requirement is dispensed with in a particular instance
by majority vote of the Committee members present at a hearing,

all testimony given at a hearing shall be under the following

oath:

“Do you solemnly declare and affirm under the
penalties of perjury that the testimony you
shall give, shall be the truth, the whole
truth and nothing but the truth?”

The presiding officer or his designee shall administer the oath

to each witness.

WITNESSES AND COUNSEL

14. Every witness at a hearing may be accompanied by counsel of his




15.

1l6.

17.

choosing who may advise the witness as to his rights. Counsel
for witnesses shall conduct himself in a professional, ethical,
and proper manner. His failure to do so, upon a finding to

that effect by a ﬁéjority of the Committee members present,

shall subject such counsel to disciplinar? action which may
include warning, censure, removal of counsel from the hearing
room, or a recommendation of contempt proceedings. Such, and
other, actions and limitations may be prescribed by the Committee
to prevent obstruction of or interference with the orderly

conduct of the hearing. (Art. 40, Sec. 82a)

A witness shallnot be excused from testifying in the event his
counsel is not present or is ejected. Counsel for a witness
shall not answer for the witness. The failure of any witness

to secure counsel shall not excuse such witness from attendance

in response to a subpoena.

There shall be no direct or cross-examination by counsel repre-
senting a witness. However, any witness at a hearing, or his

counsel, may submit to the presiding officer proposed questions
to be asked of the witness or any other witness relevant to the
matters upon which there have been questions or submission of
evidence, and the Committee shall ask such of the questions as
it may deem appropriate to the subject matter of the hearing.

(Art. 40, Sec. 82b)

A witness or his counsel, with the consent of a majority of the

Committee members present at the hearing, may file with the




18.

19,

20.

Committee for incorporation into the record of the hearing
sSWworn written statements relevant to the purpose, subject
matter and scope of the Committee's investigation or inquiry.

(Art. 40, Sec. 83e)

With the prior consent of a majority of the Committee members
present at a hearing, a witness may make an oral statement to
the Committee which shall be brief and relevant to the subject
matter of the hearing. The presiding officer may establish
time limitations on the duration of a statement. He shall have
the power to terminate a statement at any time during its

presentation.

A witness upon his advance request and at his own expense, shal:
be furnished a certified transcript of his testimony. (Art 40,

Sec. 83f)

Testimony and other evidence given or adduced at a hearing clos:
to the public shall not be made public unless authorized by six
members of the Committee, which authorization shall also specif:
the form and manner in which testimony or other evidence may be
released. Nothing herein shall be construed to prevent a witne:
or other person supplying evidence from disclosing such of his
own testimony or other evidence concerning which only he could
claim a privilege against disclosure. No testimony or evidence
made public pursuant to this rule shall be attributed to its

source without the written consent thereof.




PERSONS WHO MAY PRESENT EVIDENCE

21.

Any person whose name is mentioned or who is otherwise identified
during a hcaring and who, in the opinion of the Committee, may
be adversely affected thereby, may upon his request or upon the
request of any member of the Committee, appear personally before
the Committee and testify in his own behalf, or with the Committe
consent, file a sworn statement of facts or other documentary
evidence for incorporation into the record of the hearing.

(art. 40, Sgc. 84a)

Upon the consent of a majority of its members, the Committee

may permit any other person to appear and testify at a hearing

or submit a sworn written statement of facts or oth:r documentary
evidence for incorporation into the record thereof. No request

to appear, appearance or submission of evidence shall limit

in any way the Committee's power of subpoena. (Art.40 Sec.84b)

SUBPOENAS

22.

23.

By a majority vote of all of its members, the Committee may
issue subpoenas, including subpoenas duces tecum, regquiring
the appearance of persons, production of relevant records,

and the giving of relevant testimony. (Art.40, Sec.79%a)

Service of a subpoena shall be made in the manner provided by
law for the service of subpoenas in civil actions at least
seven days prior to the time fixed in the subpoena for

appearance or production of records. (Art. 40, Sec. 80a)




24,

25.

26.

27.

28.

Any person who is served with a subpoena also shall ba served
with a copy of SR-1, a copy of these rules, a statement
informing him of the subject matter of the Committee's investi-
gation and, if personal appearance is required, a nctice that
he may be accompanied by counsel of his own choosing. (Art. 40,

Sec. 80b)

A person subpoenaed to attend a hearing of the Committee shall
receive the same fees and allowances as a person subpoenaed
to give testimony in an action pending in a court of record.

(Art. 40, Sec. 79Db)

Except upon the consent of 6 members of the Commitﬁee, no member
of the Committee, §taff,or agent thereof, shall make public

the name of any witness subpoenaed before the Committee or
release any informafion to the public relating to a witness
under subpoena or the issuance of a subpoena prior to the

time and date set for his appearance.

The Committee shall cause a record to be made of all proceedings
in which testimony or other evidence is received or adduced,
which shall include rulings of the chair, gquestions of the
Committee and its staff, the testimony or responses of
witnesses, sworn written statements which the Committee
authorizes a witness to submit and such other matters as

the Committee or its Chairman may direct. (Art. 40,Sec/ 83a)

Any hearing that is open to the public may be covered by still

photography provided that prior permission is obtained from




the presiding officer, and such coverage is orderly and

unobtrusive. No hearing, or part thereof, may be televised,.

filmed or btdadcast.

~..

No witness served a subpoena by the Committee shall be required

29.
against his will to be photographed at any hearing.

MISCELLANEOUS

30, Nothing in these rules shall be construed to limit or prohibit
the acquisition of evidence or information by the Committee by
any lawful means not provided for herein. (Axrt. 40, Sec. 87)

31, These rules may be modified, amended, or répealed by a decision

of the Committee, provided that a notice in writing of the pro-

posed change has been given to each member at least 24 hours

prior to the respective action.




EXHIBIT I to ENCLOSURE (3) to the Report of the
Police Commissioner to The Honorable Marvin Mandel,

Governor, State of Maryland, February 5, 1976.







Baltimore, Maryland
May 21, 1975

I, Robert White, have read the attached sworn
statement and have signed this statement. I have initialed
each page. There are a total of two (2) pages to this statement.
I have initialed all changes.

I reside at 2407 Albion Avenue, Baltimore,
Maryland - 21214,

The facts including the events and recollections
are, to the best of my knowledge, true and correct.

I make this statement voluntarily, and I under-
stand that it would be introduced later to a legislative or
governmental administrative committee.

Ifurther want i: understood that I voluntarily
made the initial approach in this matter, and that approach

was completely unsolicited.
Signed: M 22 E

Robert White
pll

NOTARY

EXHIBIT "G" EXHIBIT I







Baltimore, Maryland
May 21, 1975

It was approximately one week to one and a half
weeks after the information was released in the News American
that I, Robert White, was contacted by a news reporter by the
name of Michael Olesker and I was asked questions about my
involvement and questions about 1,S,D. I told Mr. Olesker that
I didn't have anything to say to him and I was then contacted one
or two more times. Itold him again that I had nothing to say to
him. Mr. Olesker told me that I would probably be subpoenaed
to the Grand Jury. He said that my name was mentioned by
individuals who knew of me, very close friends and that, if
anything, I would probably be called into the Grand Jury about
my activities in LS. D. At that time, there were allegations
of spying on black political figures and ministers and unauthorized
surveillances. That went on for a while and Idid not hear anything
from him. '

Imet Mr. Leslie Gladstone, who is an Attorney At
Law, and I assisted Mr. Gladstone as an investigator. It was
brought to Mr. Gladstone'’s knowledge that 'Bob White' was a
member or associated with I,S,D, and Mr. Gladstone set up an
appointment to speak with me about it with Diane Schulte and
him. However, Diane Schulte was not present in the room when
we talked, Most of the information would be the same as found
on the tape.

Mr. Gladstone also mentioned that there was a
five-year statute of limitations in the event he felt there were
criminal acts involved; and he knew that I wanted to attend Law
School. He made mention that if I was found guilty of any of
these offenses, ]I would have problems getting through the Bar
Examination and the Bar Review Board and may be turned down.

We concluded our conversation.




The conversation before the recorder was put on

- was pretty much the same as the information I recorded. The
last half-hour, which was not recorded, was a summary of what
was talked about while the tape was on. Iassured Mr. Gladstone
that I would come out 'smelling like a rose.' He said that if this
were so, it would not hamper my relationship as an investigator
for him. However, if I was found guilty of any criminal acts,

the chips would fall where they may.

During the course of the interview, Mr. Gladstone
appeared to be very inquisitive as to my functions and actions in
L S.D. Because of the conversation we had about my actions and
involvement in 1,S,.D,, Mr. Gladstone seemed to be unsatisfied
with the information that he obtained from me.

RW:pill

Wﬂ@fd
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GLADSTONE:
WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:
GLADSTONE:

WHITE:

. GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

If my tape doesn't come out, can we use your tape?

~

It depends on if the price is right.
This way you'll pick me up and I'll pick you up.
What kind of special training did you have in the

electronics field?

Well, Iwas a lineman. The first school I was at

‘'was Infantry Communications, installing infantry

communications. The second school Iwas a lineman.
The third school I went into teletype and sophisticated
printed circuit equipment.

What are the functions of a lineman?

Climb telephone pol¢ s and repair damaged lines and
work on telephone exchanges and a variety of things.

Haw far did you go in school before you went in the
service? '

I went to the eleventh grade.
Did you get your GED in the service?
Right.

How were you first approached about going into the
Police Department?

Ever gince I was a child, ever since I’ve been a
child. ...

You wanted to be a Policeman?

Um-hmm. Everything that I was always afraid of,
I wanted to be. I was afraid of Policemen.




GLADSTONE:

WHITE

GLADSTONE:

WHITE:

GLADSTONE:

WHITE;

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

You were never in any trouble as a kid, were you?

No.
Do you have any family in the Police Department?

No.

Who were some of the people who talked to you
about coming up here with (committee members?)?

Leslie Gladstone.

That's it? Who are some of the people you discussed
or talked with about it?

Basically, other folks who are associated, I get
phone calls... ‘

Did you gét any phone calls from the Police Department?
No.

Did you get any phone calls from Mr. Mitchelll’s office?
Not in the beginning. (inaudible)

The calls that you did receive--did they either tell
you to say something or not to say something?

No.
In any way were you restricted in what you should say?
(negative grunt)

Did they tell you how you, how they learned you were
going to be talkened to?




WHITE:

GLADSIONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

No, they weren't related to the Police Department.
I think mainly it was hearsay. People going into

._other people's offices. They pick up all kind of

information.

But, so when you got out of the service, which was

in ' 69, did you come right to the Baltimore City
Police Department or did you try some other agency?
No, I just went from job to job...(inaudible)

What kind of jobs did you have when you ah....

I did a little bit of everything.

Can you name the companies you worked for. ..
(inaudible)

Oh, I worked for General Motors, tire companies,
I did a little bit of everything. I was supposed to go
to IBM as an electronics technician, but they were
supposed to call me, but they never called. Elec-
tronical (sic) places, ah Bendix, but they neve -
called.

So when was it you first-applied for the City Police
Department?

I believe it was sometime in September of 171, I
think it was.

So, actually, there was a period of from 69 to 171
that you were working in unrelated fields.

Right.

Had you had occasion to use whatever electronic
training you had in the service in these other jobs?

Ummmin.
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And you say you went to the Poli“ce Department, they
did not recruit you in any way?

What do you mean recruit, from the military?

Well, the way they come into the military and...

Yeah, Ihad an occasion in Georgia, Ihad about three
months left of school. They were giving out "early
out permits, "' Washington, D.C, Police Department...
(inaudible)

So, the Police Department didn't approach you be-
cause of any special training that you had?

No.
You just applied, where did you apply?

I applied once in D. C. with the Metropolitan and
then here.

Did the Metropolitan turn you down or did you...
(inaudible)

No, Ididn't really know what I wanted to do.

Is that cause your family was here in Baltimore?
No.

Wheré was your family at that time?

Still down there

Was it a twin marriage?

It was when I first met her.

So you applied in September of '71, Baltixnoré City

Police Department, where were you when, first at
the Academy?
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(negative grunt)
What happened?

Well, we didn't have to go to the Academy til a
year afterwards.

A year afterwards?
Yeah. (inaudible)

So, where did you start? You applied and how
long did it take them to accept you?

Well, you'd be gone cause you'd be placed, you'd
be working with subversive groups.

So, upon your application, were you asked if you
wanted to work in subversive groups?

No.

You applied and you were told you were acéepted?

Yeah.

And, what was the next thing that happened? Who

approached you and asked if you wanted to work in
a special unit?

No, I asked, Iinquired, I asked and I found out,

you know, where the Intelligence Unit was and I
thought that was what I wanted to do. But I wasn't
sure, so I said I was going to play around with it.

I really wasn't too seriousat that time about anything.
I just wanted to be there.

So, when you first got into the unit, how was it set up?

Well, I can't, I really don't know because, you know,
you had something to do, say for instance if something
happened with subversive groups, like they were out
there raising Hell in the streets, well, we'd go out
and see what was going on.
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Now, in !71, was the Unit called IID or ISD or
what was it called?

~

Inspectional Services Division.

Are you sure that!s what it was called at that
time when you went into it?

Yeah.
Who was, who were the people you were working
with at that time? Your Commanding Officer and

the people in charge?

Well, Imainly worked for Vince, Detective Paul
Vince.

Have you spoken, you know that Vince gave some
testimony before the Committee? Have you spoken

to Paul about the testimony he gave to the Committee ?
No.

Was he, he was your immediate supervisor?

Yeah.

How was ISD divided in terms of subversives? Was
it black men following the black organizations and

the white policemen undercover following the white
organizations or how was it set up?

I don't understand what you mean by organizations?

Well, you tell me how it was set up and...ah Vince
is black, isn't he?

Yeah.

What kind of assignments did you have at that time?
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(inaudible-microphone squeal)...we had to check
them out.

Any particular groups you can recall?

Well, for instance, something came off with the
Panthers being involved, we'd run right up there
and check it out and see what's happening......

"We're going to do this, we're going to do that, "

so we gotta check it out.

What other groups besides the Panthers were
involved?

Black October. . . (inaudible)
Any other groups?
(inaudible)

Was ISD divided into any kind of segments at that
time?

Uh, I dontt know.

Such as some people working in subversive and
some in organzed crime,

I don't know,

Did you get into any organized crime? Was Paul
Vince your supervisor when you first got on in
September of 71?

(affirmative grunt)

Did you have any supervisors other than Paul Vince?

(grunt)
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He was your supervisor til when?
Til '73, around there.
What month did you leave in '73?

I don!t remember which month, I think it was around
October,

October 1737

(a.f\firmative grunt)

What's the reason you left?

I wanted to go into a different endeavor, that’s all,
Did any particular thing sour you about it?

No, Ijust wanted to go into a different endeavor.
Still, I didn't know what I wanted to do.

Who was the supervisor over Vince?

It was a Sergeant. Iforgot his name. Idon't
ream ember his name.

Sergeant Burritt?
No, Idon't recall his name.

I'm trying to think of some of the Sergeants.
Was it a Sergeant Gonce, he wasn!t there, was he?

(grunt)

Do you know any of the Sergeants that were super-
visors then?

There was one I used to see...heavy, Iforgot his
name, I didn’t really go in the building that much.
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Where were you basically operating out of?
Call in, he'd meet me. .. (inaudible)

Who!s this? Vince would meet you?

Yeah.

So all of your dealings were mostly with Vince?
Right.

Now this would be on an every day basis? He'd
call you and meet you some place?

Yeah, you know,

You were working undercover or were you working
out in the open?

Well, it was out in the open.

So yoxi didn't have a false I'D,: and...

No.

and working undercover with an organzation?
(two negative grunts)

Where was the ISD headquartered?

It was in the old Central building on the fifth floor.
It was on the top floor.

How often, say on a weekly basis, would you get
up there?

I wouldn't,

All of your action was on the street and you didn!t
check in at the Headquarters building?
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I checked in by telephone, not by physical appearance,
Every now and then I might go in, very, very seldom.

What kind of equipment would you use in your role as..,
The regular.

Such as what?

(one word - inaudible - possibly ''the walkie!!)

You actually carried that with you in your role as
undercover?

(inaudible)
To give you an idea, let's say you were,..

.« » jot down notes when we heard a rumor....
fmaudible)

One of the things you asked me was what I hoped,
expect to get out of the investigation.

I've been thinking about it.

I'm not anxious to see people who are guilty of
crimes go free. But there is information, quite
a bit of information, that people’s rights are in-
discriminately gone over.

Ummmmm.

This tape that I have is strictly for me, for my
notes and no one else. INo one else will see it
but me.

Ummmimn.

So that, I guess a lot of people have the feeling

that what I did was in the name of fighting crime

and that the end justifies the means., But, if

welre going to be governed by a system of laws,

it means that everybody is going to have to obey them
and it can't be a special privileged group of people
who evade those laws.
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(affirmative grunt)

In the name of doing something good. Nixonls
people felt that way.

Right,

All right!? They felt that it was all right to break
the law because they were only spying on the
Democratic party.

All right,

So just take one step after the other. I know you're
going to have a lot of loyalty for a lot of people.

Uh~n Yeah.

Well, the people that you worked with, youlre going
to have some loyalties to.

I don't know. .. what you mean.

And one of the reasons I'm doing it this way is so
that it can be checked at this level and doesn!t have
to get to a level of Paul Vince and his testimony and
frankly, his testimony is highly suspect because it's
directly contradictory to testimony of four or five
other people., It's guys like that who are really
going to get themselves in hot water. By keeping it
at this level.,.under an informal, we hopefully can
pass this over you and not have to bring it up again.
But what I need to know is basically what kind of
equipment was in the equipment room that I know
everybody in ISD knew about and had access to.

How do you know everybody in ISD knew about it?
You don'’t know everybody in ISD knew about it!
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What kind of equipment were you told was
available to you? In your work?

Cameras, two-way radios.

What kind of equipment did you see?

.« helmets, video-tape machines, two-way radio.
Special lenses on the camera?

Well, yeah, I guess so.

Telescopic lenses, the long ones.

No, no telescopic, just the, two or three lenses.
.« . training in the Army in electronics, you knew
about electronics. You knew about what could be
done with electronics, basically from your training
in the service.

(affirmative grunt)

And isn’t it true one of the recasons you got in
ISD, it was suggested because of the Department
seeing your extensive training in that field.

Yeah, I suppose so.

Your familiarity with electronics is what attracted
them?

I don't think so.
At one point in tine.,.?
I really don't think so.

Maybe after you applied?
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(inaudible)

Did you ever have an occasion to use any of
your electronic while in the Police

Department?
(negative grunt)

Were you aware of the Department doing a wiretap,
legal or illegal?

Nope. Never, not by...never and that!s the truth.

So that the people that are saying that everybody

in ISD knew what was happening, knew that when

they entered in there, that there was a closet off
the Sergeants! room, door opened where they had
alligator clips, is that what they are?

I don't know.
What are alligator clips used for?

I used to use alligator clips on the leads when I
was testing circuits or if I was on the telephone...
if I was on the pole,..

You never had occasion to use that talent in the
Police Department?

Never. Never did. The only time... (long in-
audible section mentioning Customs House,
Washington, D. C., and the government).

What kind of work dil you do for the government?
Well, it was the military.

Did your superiors in ISD know about your back-

ground in electronics.
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(entire answer inaudible)

Your supervisor was who again?
Paul Vince.

Did you ever discuss your with Paul ?
Well, I...personal friends with Paul.

Are you still personal friends?

Yes, we are.

Does Neal Brockington ring a bell to you?

I've heard the name.

Was he your Sergeant when you first got in?

Brock...I really don!t think so...

Was there a different Sergeant in charge of sur-
veillances of different groups?

That, I don!t know.

Did you ever attend any public hearings at the
request of Paul Vince?

Nope.

In effect, for three years, exactly what did you do?
Well, I worked for Paul, went around interviewing
people, things happening, things came up........
any complaints filed, things like that...basically
that!s all I did. :

Did you ever attend any kind of a meeting and have

to report back the names of persons that were at
the meeting?

- 14 -




—

WHITE:

GLADSTONE:

WHITE:
GLADSTONE:

WHITE:

GLADSTONE:
WHITE:
GLADSTONE:
WHITE:
GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

No, I attended some rallies, one or two
Panther rallies.......

Did you ever have occasion to be in
the Panther headquarters?

No Inever got in there

Where was the Panther headquarters?

I don't knew. ..

Did anyone else ever go in, to your knowledge ?
I can’t say, I never saw them

Did you ever hear of anybody going in?

No, but I've overheard at lot,

What have you heard?

I've heard, from people on the street, from
Panthers themselves that say they were
infiltrated by the Police Department....
Did you ever hear that anybody from the
Police Department actually physically

went into the Panther's headquarters?

«++. . Panthers that they had Pigs infiltrating
their organization.

How about, did you ever hear from Police
that they had actually physically gone into the
Panther headquarters when the Panthers were

not there.

No
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In other words, if they had broken into
the headquarters?

No.

Did you ever have occasion to get a phone
number that was unlisted?

What, for 1.S.D. ? Nope.

So as I understand it, you would always work
as a pariner, basically with Paul Vince

Right,
And the only type thing you'rd go to
would be like investigate, talk to people.

The Black Panthers, what was the other
group you mentioned?

Black October.

Black October,

... procedures when certain crimes were committed
White Collar Crime » forgery...... like
check forgery.

You actually got involved in check forgery?

No, when in certain crimes,.. we would try

to find who was forging checks and who

was on Welfare and had two or three husbands....

Don't they have a Check Squad for that?

I dontt know, Inever heard of a Section called
a Check Squad.

Did you ever hear of a man named John
Mellinger?
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I've heard the name, the last name,

Who is John Mellinger?

I donit recall.

Does he, is he a Policeman?

I don't remember. ‘

Have you ever met him?

Never met him,

Do you know if worked in 1'S,'D, ever?

I don't know.

Did you ever have occasion to, what kind
of clothes cid you wear on you assignment?

Well, to rallies , sometimes I'd wear jeans
sweatshirt.

Have you ever worn clothing similiar to that
of a felephone Company man?

(answer inaudible)
Did you ever put on the kind of gear that
a Telephone Company man would wear

?

Yes and No.

Well, have you ever dressed in the uniform
of a Baltimore Gas and Electric man would
wear?

No.
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Have you ever poscd as cither a Telephone
Company repairman or a Telephone
Company Official or as any Official except

.as a member of the Police Department?

No.

Have you ever had occasion to contact
anyone in the Telephone Company

(negative grunt)

If had want something checked out ....
what would you do ?

I would not want it. I would not have the
need for it. If I had something, If I didn't
have the phone number on me, I'd have
to go to a phone or make the inquiries

.... or make a report...or go to Central Records

Did you ever work with any other credit
outfit?

Any credit outfit?
Such as United Credit Bureau of Maryland.
Nope.

Did you ever use any of the cameras that
was, that was in I,S.D,?

I had my own camera, I had my own.

So you never had occasion to use any special
equipment at all?

No.
So, if anyone ever said they saw you with

any specialized equipment, they would be
wrong?
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Essentially, the only thing they seen me
with might have been a radio or it might

have been 2 camera...

Have you ever had occasion to see anyone
check property out of the Captain's, ah, the
Sergeant's room, that had some of that
camera equipment? Do you know what the
procedure was for checking equipment out?

Nope.

Were you ever told what equlpment was actually
in that cabinet?

Nope.

Did you ever ask?

No.

When you left, was that ah, were they still
working in the old building or the new

building?

New building.

Ak, what were the facilities in the new building?

I don't know. I only went in a couple times,

(clears his throat) How many times is a
couple times.

Three times.

How long did you actually work there, in the
new building?

I don't remember, all I remember is that it
was about '72,
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Well, were you there at least a couple months?

Yea,

. Well, for a couple months of '73, you were

only in the building maybe 3 or 4 times?
Yea.

On an average day, then you would receive a
phone call from Paul Vince?

No, I called him.
What time did you call him?

In the morning, in the afternoon, if I wasn't
with him, normally I'd be with him.

Well, what, what shift did you work?

It depends on what happened (inaudible)

So it was a flexible type thing, huh?

Yea.

And he would meet with you somewhere?
Yea,

Where would you usually meet?

(pause) Most of the time, ah, a lot of times,
I was living with my girl, and he lived in the
back, so he'd stop by, or he'd, or he'd pick
me up in the morning (inaudible)or I'd call
him and we'd meet at my house or maybe a

restaurant.

Where did you write your reports?
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Where did I write'em... wherever I was,
if I was in the car, I wrote 'em there.

How did you deliver the reports?
(inaudible) ...to Paul Vince.

Did you actually hand him the reports
physically?

Right.
Ah, so you never sent them in downtown?
No.

What do you, ah, you know that Paul Vince
was your immediate supervisor? Who was
the captain in charge when you first went in?

Lieutenant Rawlings... (inaudible)

Who else was there in I.S, D, during the
time you were there?

Sergeant Pugh, that was, I don't recall the
names.

How come you can't recall the names of the
guys you worked with?

It was, you know, I'm not an inquiring person,
and I forget names, especially if I don't have
any contact with them, the same as, ah, if
you known women months ago, you ah, you
forget the names, the same as on the street...
ah, you know that person. ‘

Never.

Well, it's ah, ah. ..
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Once you've been with a girl, you never
forget her name.

. Why, certainly you do. Maybe there's

something. ..

Well, when you run into too many in number...

Well, perhaps, well maybe that's why I don't
remember, because you always, you know
you're always seeing guys, you know you've
seen guys in their uniforms...

Well, how many guys ...

End of Side 1
...named Michael and ah, you know Monty,
and ah,..
Are you still on Montford?
Well, he's-not deceased, 1 don't think,
Is Monty one of the persons he spoke to?
Spoke to him when, spoke to him when.
Last week.
No. I haven't talked to him in some time.
Do you know what he's doing now?
No, Idon't.
George Russell's chauffeur.

Oh, is he?
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Oh, also body guard.
Huh, oh that's alright. That's a nice job.
Who else?

Oh, several other guys, ah I don't recall

their names. One guy's George, you know

George, George...

Gearge who?

Gaston.

What kind of work does George do?
He was in I.S, D,

Well, what was his assignment?

Sometimes we worked together and other
times we didn't,

Who else?

Ah, let me see, there were same white guys,
and black guys. '

Did the white guys generally work different
areas than the black guys?

Well, I really didn't know what anybody else
was doing. A lot of times, I didn't get around
too many guys because I was with Vince, you
know the majority of the time, so you know
when I had to report to him, you know, meet
him or what have you. Basically, that's how
I got on certain cases. The majority of the
time it was almost like, ah, supervision, or
agsistant supervisor, taking mental notes if

. we were unable to write, you know, if it was

dealing with a particular issue or talking to
someone, if you were unable to write if you
were out, if you were unable to write because
of persons feelings, uneasy, mainly I

23«




GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

concentrated on the conversation and took
mental notes.

Got back and bricfed Paul?

(inaudible) Well, you know I would try to
just remember, well, I knew what to look
for during the course of a conversation ,
what to pick out from it, what to hold on to,
such as times, dates, and things of this
nature. I was his listening ear, what you
might say.

Who's that, Vince.

Yea, Vince's, that's what, basically that's
what I did. I was his right-hand man and
his ear.

I should take this tape and throw it away,
because this tape is going to get you in a
lot of trouble.

It is, why's that.

Because there's a lot of people that say
a lot different.

Well, then they might be in a lot of trouble.
Don't they get time for perjury? Isn't that
against the law?

Well, it's always a question as to who is
perjuring and who's not perjuring.

Oh.
I've worked with police a long time and I v
know that the guys talk and I know that , when

guys talk, everybody knows everybody's
business, basically.

-24-




WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

Well, sec that's the thing, I don't know,
you know, what their looking for, what
might have been talked about, we talked
about how many broads we had, you know,
-and we talked social things, you know,
what we drink, where we were going this
weekend, to this club, and who's going to
have a party and are you coming 'cause so
and so is going to be here, or have you
knocked her off yet, you know.

Well, the, some of the, of the testimony
you've given is directly contradictory to
what.-Paul Vince...

Is it?

Yea, I read his transcript, directly
contradictory (pause) This transcript...

Because, is mine wrong?
Because he indicated what he did .

Huh-huh. Well, there again, I can't account

for the man when he's not in this room, when

I'm not in his presence.

Well, who else did you work with besides
Vince?

Oh, other guys, ah, Barnett sometimes, George,

ah, Gaston, ah...
What was Barnett's last name?

I don't know.

Well, I seen 3 weeks ago, you knew his last

name.,

It comes and it goes. Well, I'm not asshole

buddies with the man, I know him ah...
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Barnett Brooks, how do you like that.

Oh yea!

_ Did Barnett talk to you about talking to me?

No, 1 haven't talked to Barnett in someé time.

Not in some time.

What we want to do is not to get the guy in
trouble, who was following the order, what
we want to do is get to get to the guy who was
actually, who told the man what to do, told
him to do this, told them to do that, unless
we get the straight scoop from the guy who
did the doing, We can't get the guy that told

him to do it.

Hmm.

Follow me?

Hmm.

Somebody's going to get burned.
Right.

Um, and I wanta have it be you to get burned,
frankly,becausé I think that number one, you
believed in what you're doing. 1 know that

from the Police Department method of operation
that someone with your training and someone
with your experience they would not waste in

following up chicks,

But if they didn't know about it, then they would
be unaware of it.

But, you put it down on the application?
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Yea, I put down that I was a (inaudible)
man.

And you just didn't happen to go into I.S, D, ?

See, I don't know who you've been talking to,
you know, and when, and when you,..

I've been reading transcripts. You're the
first one I've spoken to. I've been reading,
for the last 4 or 5 days the transcripts of
everybody who's testified.

You know, I think what we should do is to
have a gathering of all personalities that
have, uh, been in the unit, and you know,

sit down and perhaps, you know, a guy

may not have lied but he may have thought
such and such a thing occurred or such and
such an individual was aware of this, that,
and the other, you know, I think that ah,
perhaps we should all come together, you
know, and if there, and if this individual

has in his mind, you know, that this occurred,
or this other individual was involved, then
they can confront it and say hey, well, either
it wasor it wasn't, or you know, maisled.

Who was doing the wiretapping?

I never heard of any wiretaps until recently
what I've read in the paper and heard on T.V,

You did not know from word of mouth that
there were legal wiretaps going on and L. S. D,
was doing them?

No.

You didn't know that I.S. D, had the tapping

equipment, tapping equipment right in their
office?
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I've never seen it, I've never had an
occasion to see it.

And yet, you used that equipment in the
service?

I've never used any bugging equipment in
the service.

No bugging equipment, listening device
equipment.

I've never used any listening deviCe equipment.

Well, when you went up on the poles, you
used the alligator clips, did you cut in on
other lines?

I used a telephone that had alligator clips on
it.

So you could dial it?

So you could dial to the exchange, and it was
physically displayed because it hung on your
belt, the same as I would imagine, they used
out here.

Have you ever had occasion upon someone
elses direction in the Police Department, to
actually go out and listen in to 2 conversation
at a sub-station of the telephone line?

No.

Have you ever listened in on any telephone calls
in any way, shape of form?

Never.

Are you aware of anyone in 1.S. D, that ever
listened in on telephone calls?

No.

~-28~




GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLAISTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

GLADSTONE:

WHITE:

No one ever told you about it?

No.

Are you aware of the, any affidavits that
were prepared by ah, being given to the
affiant, the facts being give to him from
the results of someone elses information?

I'm afraid if it did exist, it was on a much
higher level for a peon to know about it. Well,

I don't kaow what another individual knew about
what, but I didn't know, I was never confronted.
I could never say that I am aware by saying the
individual person or physically that he did such

and such a thing, as far as, ah, listening devices

and what have you. No way would I ever be
able to say, and be very truthful, that anyone
has point blank told me that we've got a bug
on this or we've got a device on this,

Nobody ever told you?

No. You might hear all kinds of crazy shit
going on but no one has ever approached me
and said, '"Bob,' direct, "hey, we've got

a line bugged or an office bugged." I did

know that one could acquire a listening device
through the court system with probable cause.

Was that ever done, to your knowledge?
No, no, not tomy...

Did you ever have occasion to investigate
any politicians?

No.

Did you ever have occasion to investigate
anyone that was not involved in a crime?

When you say, not involved in a crime,
(inaudible) individuals who are suspects of
a crime, they may not have been involved in
a crime.
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What I am saying is that they were not
involved in a c¢rime.

Such as ministers and political figures and
things of this nature, to my knowledge, no.

Did you have accessto files in 1.S. D, ?
No.

{inaudible)

No, I have not.

Never had occasion to pull 2 file in the entire
time that you were there?

No. I wasn't a sergeant, I wasn't a lieutenant,
I had no business going into that stuff,

Never was in the file room?

No.

Did anybody ever tell you the kind of files they
had in the file room?

No. I've learned more, I've learned more
through supposedly what's supposed to have

been in their office through the newspapers .
then (inaudible)

What kind of work did Barnett Brooks do?
Basically the same as I do, as far as I know.
What kind of special training did he ﬁave?

He's a law student. He didn't go in the service,
he's not a veteran.

Who else had special training in electronics
in the I.S, D, ?
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Nobody that I knew of. There was one
individual that was under I.S. D, at one
time before. I didn't know him, he was
supposed to have been in electronics in
the service, but I didn't know him.

Who took his place?

I don't know. You say, took place, like
a certain slot, a certain slot. Each man

knew what every man was doing. This is
false, I don't know,the only reason why I
knew of or met other individuals was
because of being with Paul and meeting
other guys. I never actually knew, other
then that, what this guy was doing, what
that guy was doing, what that guy vas
doing, what that guy was doing, nor did
they know what 1 was doing.

And you didn't talk about it?

No. I was in Military Intelligence and I was
brainwashed, and for me that was the equipment
that I worked with, for I had a top-secret

clearance with access to NATQO, SEATO,

SECTO, SETEC, CRYPTO, the whole realm
of...inaudible.,.. I went through a debriefing
period that took about a week and a half, on and

off, in signing papers and signing papers and

when I turn my badges in...inaudible... And

when I left, believe it or not, two days later,

some of the equipment, drivers' keys, I could

not remember the circuitry, maybe it was
psychological, but after going to school, working
with it, when Nixon first came in office angd he

went to Europe three months later, I backed the hot-
line from the Comm. Center from Europe to the
Pentagon to the White House.. When the first
astronauts went to the moon, I worked 12 hours a day.
We had a control room down on the fourth floor, I
think it was. We worked hand-in-hand, monitoring.
I forgot, I blanked it out of my mind. When I left
there, tapes were burned, even the test-tapes and
things of this nature. I couldn't right now sit down
and describe or draw a map of the corridors that we
went to take to the elevators to destroy. I couldn't
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even really point-blank describe to you where the logistics

were,

When you filled out a report [or the Police Depart-
ment, what kind of report was it -- a regular 95?

A 95.

Alright. Then you would make your 95 about all
your surveillance work.

What do you mean, all of it?

All surveillance work that you did. Did you have to
reduce it to writing?

Sometimes, mainly, most of it with me was oral

with Paul. Inaudible. ... the other guys. I guess
some of it was in writing, some of it would be verbal.

Inaudible.. .

Did you ever meet a Sergeant Fugh?

Yeah, I've met him.

What was he in charge of, do you know?

He was a Sergeant in I.S.D., that's all I know.

And you were in I.S.D. the whole time you were
there?

Yeah.

And you never had occasion to go to any political
meetings?

No.

You never had occasion to go to any regular citizen
meetings.

Uh-Uh.
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GLADSTONE: To any organizations?

WHITE: There was one meeting that I was going to go to
at a church; however, it was opened to the public,
and I was going to go for my own interest anyway.
And I can't really recall what it was about, but it
was a controversial issue. Something was happening
. . »inaudible. .. and I just wanted to go.

GLADSTONE: Were you told to go?

WHITE: No. No,. and I had started up there and I said screw it
and went somewhere else.

GLADSTONE: Were the Panthers active the entire three years that
you were there?

WHITE: They were active on...the Panthers kind of petered
out after some things happened.

GLADSTONE: And Black October, that was fairly recent.

WHITE: Inaudible.

GLADSTONE: So you were working with Black October, but you weren't
working with the Panthers.

WHITE: I assisted in some investigations.

GLADSTONE: Like what?

WHITE: Criminal investigations.

GLADSTONE: Like what?

WHITE: Homicide.

GLADSTONE: . . . Inaudible. .. why would 1I.S.D. get involved in a

~ homicide?
WHITE: Threats. .. things of this nature.
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Threats against whom?

People called and said that there was going to be
a ruckus going on, they're going to raise hell.
They going to do this, they going to do that.

You know, Black Liberation Army.

Any other groups that you investigated during your
period of time?

No, the Black Liberation Army.

Did you ever have occasion to use any listening or
eavesdropping devices on any surveillance?

No, never.......inaudible...

I'm not doubting you, I'm not doubting you...it goes
beyond doubting you, because it even conflicts sub-
stantially with the man that you are doing it with.
There again, I can't account for his time. You know,
I wasn't in his presence, I don't know what he did...

You know, he could be doing anything. You know,
I can't say, I'm not aware.

Did you tell me, you never heard of Marshall Meyers?
Who?

Marshall Meyers.

I've heard of a Marshall.

You've heard of Marshall?

I've heard the name Marshall.

Where have you heard that from?
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.. .Inaudible. ..works in the State's Attorney's Office,
but I didn't know him.

Who is George Andrews?

I don't know.

Did you ever meet a George Andrews?
I don't know George Andrews.

Do you know Bobby Eddins?

Nope.

Jack Cook?

Nope.

Jimmy Cooper?

Nope.

Bob White?

I know him.

Huh, I alriwost caught you, didn't I?
The case :s8 going to boil down to a number of people

. » s inaudible. .. inside.

Numbers are going to be on the inside ¢nd numbe rs
are going to be o1 the outside.

There's a distinc: possibility that when this thing is over,
our -esults are gcing to be turned over to the U.S.
Attorney.

Ummmm.,
And they're trying to have certain parties taken care of
.. .inaudible. .. those who were less involved, we would

prefer to use rather than the targets. .. inaudible...we
would like to make sure...inaudible...the U.S. Attorney
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is interested in our investigation because it is a five-
year penalty for wiretap. ‘

Uh huh.
And the statute of limitations is five years.

Uh huh.

Obviously, those that get on the gateway to cooperation
quickly. .. inaudible... those that we find aren't cooperating,
those will be the ones that will have to bear the blunt of
number one, this investigation and, number two, a federal
investigation. . .inaudible. ..

Well, you know, I can't, you know, say as to what's on
the paper. I don't know,...inaudible...

I don't know, I'm not going to lie to you about it.
I can only state what my way.

We've got one or two people that say they saw you with
clips and they've seen you up a pole, they've seen you
do anything.

(Laughs)

I'm not saying that you haven't, now, I'm not saying

that you did. I'm not saying that we have something

that we don't, but you are the first of many that I'll be
talking to. I can tell you when your name is dropped

.. .inaudible. ..we have been out everywhere. Essentially,
you've got everything across the board.

Oh, yeah. The last time I was on patrol was in 1967
in Southeast Asia.

Now, let's assume, preferably, erase all that shit
I've got on there, and have you tell me confidentially

what the fuck you really know.

I cannct +11 you anymore than what's on that tape,
and that's it.
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I am not, I am telling you the truth. Iam!
You know. ..

You'd take a lie detector test?
Would that make you happy?
Yeah. You'll take a lie detector test?

Yeah, and if I take one, can I get a few people to take
one too?

You've got to pass your test first.

I'll pass. I'll take it only if I can get a few other people
to take it too. .

Like who?

So when it comes time for that...

No, no, no. I'll set up the stipulation now...

When it comes time for that...

I'm listening.

Whoever you have been getting your evidence from.

I told you I've got nobody to say that Bob White was up
such and such a pole, Bob White did this or that.

What?

The information that I've got number one, is directly
contradictory to Vince's as far as activities that you
were doing ...inaudible...

As far as what I was doing?

Huh?
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As far as what I was doing? Yeah, wait a minute,
wait a minute, as far as what I was doing?

You spoke to Vince about this, didn't you, he told
you what he testified to, didn't he?

No, no. Wait a minute, you said something. Right,
you said something. You said....inaudible...

Inaudible

Wait a minute, you're saying as far as what Vince
is saying is strictly contrary to what I have said.

Uh huh.

So, in other words, he has said something about my
activities, differently from what I have said.

Yes.
Now, I don't believe that. I couldn't.

Because he told us exactly what he did, and you put
yourself with him at least half of the time.

Right. But there's 24 hours in a day.

Don't give me that horseshit.

Well, there are, and I cannot account for his activities.
If you were working with this man everyday, and he
tells us what kind of shit is going on, alright, without
mentioning any names. You are a part of his outfit.
He's working directly with you. You've got to be in-
volved in some of the stuff he's involved in.

Maybe, if he did something of this nature. Maybe

it was after I left. You know, like I said before,
there's 24 hours in a day.

When did you speak to Vince.

Last?
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Right.

I talked to him yesterday. We are personal friends,
but if you're interested in our conversation, the
conversation was about, we talked about a couple
fat broads, you know.

Fat broads?
Yeah.
Who would want to waste their time on fat broads?

Well, this is black lingo, you know, a nice chick lady,
you know, description. We talked about a business
endeavor that we wanted to go into, and we still intend
to go into. We talked about school. We talked about
. . .inaudible. .. getting our shit together, our far as
getting our education and making our move. That's
what we talked about.

What else? You are fucking fantastic.

I am telling you the truth.

The first thing that came out of your mouth...I'm
talking to Gladstone tomorrow night. What did you

tell these people, what should I tell these people.

I had your phone bugged. I know exactly...inaudible...

Then you're going to jail.

' See that, there you go.

You have no cause (Laughs)
Yeah, but I had a Judge, the Judge signed the order.

The Judge has no cause, he has no power to cause
to, for a listening device on my phone.

That's right. Now you'd be pretty pissed off if somebody
put a listening device on your phone.
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I wouldn't be pissed off.

It's an invasion of your privacy.

No, Iwouldn't be pissed off. I would be a little disturbed,
but I would say if it's in the intcrest of justice and if it
must be done, then let it be done because we didn't have
nothing to say on my phone that I've ever, you know,...

My recorder is off, is your recorder off?

Yes.

What you are telling me in your own words is that the
trust that you feel was done, was justified.

What was done, you haven't told me?

Wait a minute, come on...inaudible...this man beats
around the bush.

You are saying things and you aren't being specific.
You are generalizing. You're saying what was done,
you feel as though it was justified, now what was done?
Are you speaking of illegal wiretapping, is that what
you are speaking about?

I'm not talking necessarily about taps, I'm talking about
listening to conversations.

Listening to conversations.

Let's put it this way, going beyond what the law permits.
Going beyond what the law permits.

And you know damn well. ..

Do you have substantial evidence that we could lay out
and show that this actually happened, that you went .
above board, or that, you know, or anyone that I was
suspected of knowing or being closely associated with
went above board in this endeavor. So I can see what
was, no. Mr. so and so, okay, he feels as though

this was done, he was under surveillance for no probable
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cause, but was he. Wherc is the proof that he

was under surveillance, this man was, who, whom,
you know, not hearsay, not what he thinks, so that

he could take an oath and that it meant his life or death,
in effect, yes. Do you have that? Then, what I know
about it, and if I didn't know about it, why wouldn't

I know. I should know about everything that...and

you said that I was beating around the bush.

I know it.
Maybe I'm not that good as an investigator.,

No, I think that you see and hear what you want to see
and hear.

Maybe there were others who felt as though I wasn't that
good. You know, and if these things did occur, they
didn't give me these things to do. You know, these things
happen.

With your training and with your background, and the
fact that you went directly into I.S. D. without even going
to the God Damn Academy, they wanted you and they
wanted you for your special training--not because you
were some poor black boy who they felt was just as good
as anybody else--you happen to have had a specialty

and they wanted to use that specialty and you were...
inaudible.. . to use that specialty...and that's the truth.

Inaudible. I've never heard you cuss before.

That's because you piss me off. The tape, you've showed
your friends that you have withstood my cross examination
and now turn it off.

Come on, this is strictly confidential.

Yeah, sure, bullshit. Now...
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EXHIBIT J to ENCLOSURE (3) to the Report of the
Police Commissioner to The Honorable Marvin Mandel,
Governor, State of Maryland, February 5, 1976.
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Because of volume--235 pages--Exhibit J,
transcript of State of Maryland v. James Neal
Featherstone, indictments 17501498, 99, in the
Criminal Court of Baltimore City, Part IV, is not
provided. These proceedings before The Honorable
Albert 1,. Sklar are a matter of record and available
for review on request.
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Baltimore, Maryland
April 1, 1975

I, John J. Gallagher, have read the attached
sworn statement and have signed this statement. I have
initialed each page. There are a total of 20 pages to
this staternent. I have initialed all changes.

I reside at 2211 Lake Avenue, Baltimore,
Maryland.

The facts including the events and recollections
are, to the best of my knowledge, true and correct.

I make this statement voluntarily, and I understand
that it could be introduced later to a legislative or govern-
mental administrative committee.

I further want it understood that I voluntarily made
the initial approach in this matter, and that approach was
completely unsolicited.

HLUg

Sign
ohn J. Gallagher

NOT ARY

/ﬂ‘z;% X At
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Baltimore, Maryland
March 31, 1975

Within this staternent, it is my intention to come
forth and set the records straight about my involvement/
support of the suspended police officers during Baltimore
City's recent and disastrous police strike. I also deem it
“necessary to bring to an end the continued efforts by media,
their efforts to verbally and visually assassinate the Police
Commissioner. Suspended police of Baltimore City do not have
a truly functional representative at this time. I believe they've
been used by their Union and by certain irresponsible elements
in media.

Therefore, the above and continued declaration by me
will be made in an effort to represent suspended policemen and
to bring to an end the continued media assassination of the Police
Commissioner because of certain irresponsible elements in media
are hiding behind Article 35, Section 3, which states:

"Employees on newspapers or radio or television stations
cannot be compelled to disclose source of news or infor-
mation. "

This media protection in our state has turned the Senate
Investigating Committee of the Commissioner into a trial by tele-
vision. '

My declaration will cover several time spans. The
period from my public statement on July 17, 1974 to the Primary
Election, September 8, 1974; then from the middle of September
up until the middle of November in 1974. My recollection of
the events will include personalities involved and their purpose,
and the reflections on the right and wrong of my personal involve-
ment until my present conclusion--that the Commissioner was not
only the target for removal after the strike, but the most glaring
point of evidence is the fact that the Union gained my confidence
and used my legislation, the Policemen's Bill of Rights, not only
as an organizing tool for membership but also as a weapon to
complete their vendetta against the Commissioner. This was
never the intent of this legislation, which became the nation's




first Policemen's Bill of Rights, and now it lies temporarily
disgraced. And, in my effort to set the record straight, I do
not hold the Commissioner totally blameless and I believe many
of his actions were not warranted.

But, in my conclusion, and now as a private citizen
holding property in Baltimore City, I consider the Commissioner's
survival to be in the best interest of all the citizens of Baltimore
City, in particular the black citizens who now, more than ever,
need a strong Police Commissioner such as Commissioner
Pomerleau to protect them against rampant crime in their areas
in comparison to the Third District which I represented for four
(4) years.

Another point I would like to stress is the economic
survival of Baltimore City and the Commissioner. The business-
men not only in Baltimore City but also the National Chamber of
Commerce in Washington, D.C., have totally supported the
Commissioner. A point of evidence, this is not the first time I
have played a crucial role in the Commissioner's survival. A
few years ago, there was a concentrated attack led by the same
principals now attacking the Commissioner, namely those sur-
rounding Parren Mitchell. They formed a caucus and demanded,
to the best of my recollection, that the Governor remove the
Commissioner because of a statemment he had made in a National
Chamber of Commerce handbook relating to subversive activities
and militant black politicians. Ironically, the same cast of
characters are involved today. I personally met with the Law
Enforcement Division of the National Chamber of Commerce in
Washington, D.C. They not only totally endorsed the Commissioner
at that time in his findings relating to subversive activities, but
stated he had one of the finest Intelligence Divisions in the nation.
I then returned to Baltimore, met with media, and told them the
National Chamber of Commerce's respect for the Commissioner.
Media followed through my findings and did an excellent job to
offset those trying to remove the Commissioner. Again, it all
seemed ironic because my total term of office was spent fighting
legislation for so-called citizen-review board, and the elements
within our state that condone subversive activities as a form of
freedom of expression.




I do not hold myself totally blamecless of the attack
on the Commissioner, but in his continued failure of his Depart-
ment to communicate with me. In my efforts for the suspended
police, I too became unwillingly caught up in hysteria to get the
Commissioner. I know now that the survival of the Baltimore
City Police Department had to take preference over my Police-
men's Bill of Rights; and it is indeed ironic that my total dedi-
cation to legislation improving lives of law enforcement officers,
throughout the State of Maryland, that I would become the victim.
As I expressed to what I thought was police support before the
election; if you lose me, you have no sne to fight for you in
Annapolis. My first public involvement began soon after the
police strike, while viewing the Police Commissioner on tele-
vision when he said, '"The striking poiicemen shall not be granted
amnesty." At that point, I prepared a press release dated July
17, 1974, and it reads as follows:

"In my capacity as a member of the Maryland General
Assembly, I have called upon Attorney General Burch
to enforce all the legal provisions guaranteed in the
newly enacted Policemen's Bill of Rights. Ihave taken
this action because Commissioner Pomerleau's state-
ment that he will not grant amnesty to certain members
of the Baltimore City Police Department is in direct
defiance of this law, House Bill 354, entitled 'The Law
Enforcement Officers' Bill of Rights,' which was signed
by Governor Mandel on May 30, 1974, and this Act be-
came official on July 1, 1974. The major provisions of
this Bill are as follows:

At the request of any law enforcement officer
under interrogation, he shall have the right to
be represented by counsel or any other re-
sponsible representative of his choice. He
should be present at all times during the inter-
rogation unless waived by the law enforcement
officer. The interrogation shall be suspended
for a reasonable time until representation can
be obtained.




The Commissioner is now in direct defiance of House
Bill 354 and I am seeking legal recourse through the
Attorney General's Office."

That public statement was released by me on July 17, 1974; and
from that time up until the first week of September, I accelerated
my demands upon the Commissioner to honor the provisions of
the Policemen's Bill of Rights. The Commissioner did eventually
abide by the requirements in the Bill, butnot totally to my liking.
But what must be understood is that during that period I was also
being bombarded by the same half-truths and allegations against
the Commissioner that are now appearing in the press.

My wife and I, to the best of my recollection, attended
several group meetings for the Police Union and met with Rapanotti
in his office at least ten (10) times. And, during all meetings,
the target was the Commissioner. At one meeting in particular
in Rapanotti's office, upon entering, Rapanotti stated that someone
had broken into his office. I said, ""Tom, it was probably some
Probationary boys from the next floor up,' knowing that labor
had some sort of agrecement to train and arel;abilitate Probationaries. .
Tom replied in what I then considered thserious tone and smiled J 9’4
when he said, 'It was probably I.S.D."

My wife and I attended several meetings in the AFSCME
Regional Office of P. J. Ciampa in the Union Hall at 305 West
Monument Street. At one particular meeting, durjng the first
week of September, Ciampa phoned Fat Wally, a.sfvi referred ﬁ%‘
to Walter Orlinsky, to get imto make a strong public stand in
their effort against the Commissioner. The general content of
the conversation was that because of the Primary Election due
in a few days, Orlinsky would not take a firm stand until after
the election, after the Primary Election. In their efforts to get
the Commissioner, throughout my meetings with the Union and
Ciampa, Orlinsky appeared to be their ace-in-the-hole and this
was understandable. Because in my four-year term as a legis-
lator, I have on numerous occasions publicly chastised Orlinsky
for his numerous stands against the Baltimore Police Department.
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In particular, his defense of the Black Panther Attorney Arthur
Turco. Orlinsky, while serving as a State Delegate, dcfended
Turco. My exhibit, here, would be an article that appeared in
The Morning Sun during Turco's trial. The headline of the
article reads as follows:

"Orlinsky Assails Conduct of Police in Turco Case''
And, now, quoting from the article:

"Delegate Walter Orlinsky, one of the four (4) announced
candidates for Mayor, said at a political meeting last night
that the City Police Department handling the Turco case
was a disgrace to the City of Baltimore and must be cor-
rected. Referring to the Turco trial, named after Arthur
Turco, a white lawyer who represented the Baltimore
Black Panthers and is charged with being an assessory to
the murder of Eugene Leroy Anderson in 1969. Mr.
Orlinsky further stated, 'I have become increasingly dis-
mayed at the conduct of the Baltimore Police Department,
especially their attitude tovrards young people and radical
groups.'"

While serving as a member of the House of Delegates
along with Orlinsky, to my knowledge he was still a member of
the Second District New Democratic Coalition; and during that
period, the Second District New Democratic Coalition Newsletter
was mailed to the Bal:imore City Delegation, myself included.
The Newsletter, at that time, was mailed under the direction
of its President, Former City Councilman Fitzpatrick. And
in the letter they solicited funds for the defense of Turco. I'm
stressing this past event to show a pattern of Orlinsky being a
long time adversary of the Commissicner and the Baltimore
City Police Department. So it was on y logical that the Union
and AFSCME would join together in their efforts to get the
Commissioner.




In closing out the time period up until the primary
election on September 8, 1974, the political implications must
be brought into focus. The Union used the wives of suspended
Policemen to harass the Governor throughout the closing days
of his Primary campaign in order to force the Governor to
supercede the directive laid down by the Commissioner. And
during this period, their loytalty to me, as the only Legislator
in the state standing up for what I belicved at that time to be
their husbands' rights, was completely destroyed because over
eleven (11) Police Wives who were committed to cover my
Precincts on Election Day without forewarning decided instead
to picket the Central Police Station. And in the aftermath
of my efforts, I stood defeatcd by only 180 votes on Primary
Election evening of September 8, 1974. A small total of votes
that could easily have been obtainec by me if the Police Wives
had chosen to fulfill their obligation to me instead of their
picketing of the Central Police Station. To understand the dilemma
that the Police Union and the wives left me in, one must compre-
hend that my political organization, the Coggins-Gallagher Organi-
zation, did not even file a complete ticket for the Primary Election.
There was no State Senator candidate at the time of the ticket
and my two running mates running with me for the House of Dele-
gates were two unknown Precinct workers. So, I knew well in
advance that my organization was just going through the motions
and, for some reason, that answer until today I do not know,
took what is technically known in political circles as a "walk."

‘ My emphasis on the political involvement is emphasized
in order to produce the lack of loyalty for the Police Union, not
only to me, but to the men they represented. The fact that I
stress to many of the suspended Policemen time and time again
that the place they should be picketing is the Union Hall. That's
who failed you, the suspended Policemen, in a long run, not the
Commissioner.

During the latter part of September, I phoned Michael
Olesker at his News American office. He was out of office when
I called and the day that my efforts fiiiled to reach Olesker by
phone, my wife and I had gone into town and had filed a complaint




with the Internal Revenue Division that monitors non-profit,
non-taxable organizations. Upon leaving Internal Revenue,
while walking along Baltimore Street in the area of Lucas
Brothers, we saw the two (2) News American Reporters,
Investigative Reporters Olesker and Nawrozki, approaching.

We stopped and I briefed Olesker on the evidence of the com-
plaint I had just filed with the Internal Revenue. Olesker and
Nawrozki made an appointment to come to my house. And, now,
here, to the best of my recollection, is a description of that
meeting.

Olesker and Nawrozki met in my office at my residence,
at which time I showed them my files on the Harbel Community
Organization, an umbrella community organization that functions
in the Third Legislative District of Baltimore City. I explained
to them that the records they were reviewing plus my findings had
been taken to Internal Revenue in order to initiate a full investi-
gation of the possibility of political activity in relationship to their
Charter as a tax exempt corporation under Section 501C3 of the
Internal Revenue Code of 1974; and that they may have violated
their Charter through political intervention, thus becoming what
is known as an "active organization."” And so would fail to con-
tinue to qualify under Section 501C3 of the Internal Revenue Code
for a continued tax exempt status. What initiated my investigation
of Harbel was the fact that the entire opposition's slate that ran
against me in the past Primary Democratic Election was comprised
of directors and associates of the Harbe! Community Organization.
I am versed in this type activity because for thrce (3) years I
sought legislation that would give the Attorney General's Office
the power to monitor the assets and organizational structure of
the so-called umbrella community organizations.

To my knowledge, it is still an ongoing investigation by
Internal Revenue for possible violations of their Charter. And, for
 that reason, I will not expand any further in relationship to Harbel
because I do not wish to jeopardize the Government's investigation.




When I completed my thorough presentation to the
Reporters Olesker and Nawrozki, they did not secem interested
and the answer to me today is obvious, because their next
question was if I had heard or knew if the Commissioner had a
dossier on the Governor. 1 said I did not know, but that the
nucleus of suspended police had been meeting at my house in
order to get the Commissioner to recognize the provisions contained
in the Policemen's Bill of Rights.

Shortly thereafter, I arranged another meeting at my
home, where Olesker and Nawrozki met with an active nucleus
of suspended police. As I reflect back at that first meeting, I
realize I had served my purpose to Olesker and Nawrozki be-
cause they clustered the individual suspended pol:cemcn into corners
and mostly in the basement office of my residence and out-of-earshot
of my listening presence. 7To this day, I have a sick feeling of
their motiveioperation, their paranoia style of interrogating suspended }?
police, the cold, selfish expression in their eyes that I had been
used and stood on the sidelines like a damn fool, caught up in their
conspiracy to get the Commissioner. And more than ever, I be-
lieve the possibility that if these two reporters, Olesker and
Nawrozki, had to destroy the Governor to get the Commissioner
they would not have hesitated to do so.

The reporters' meetings with the suspended policemen
moved into high gear when one suspended policeman arranged at
his home a mass meeting of suspended policemen for Reporters
Olesker and Nawrozki. I attended this meeting and, as I entcred
the home, QOlesker and Nawrozki were interviewing their cluster
of about four policemen in the living room. Below in the basement
were about twenty-five suspended policemen waiting to be inter-
viewed. I will stress one point in particular about this meeting,
The Morning Sun had sent the female reporter to cover the meeting.
I was questioned by her and I had told her my involvement was
that of trying to insure the full process of the law that all the pro-
visions contained within the Policemen's Bill of Rights would be
afforded to those present. As the female reporter left, Olesker
told me to catch her because what I may have told her could have
affected their efforts. Just outside of the residence, I stopped
the Sun Reporter and told her whatever I had told her was '"off
the record,' and she said she would honor my recquest.
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Then, for a period of time, I kept in contact with
the Union and, also, their communications with members of
the working press in Baltimore. Then, as the newspaper reports
started to flow in in respect to Milton Allen becoming a write-
in candidate, I considered the same. I considered making the
same move, because in 1966 I set up and handled the most
successful running-campaign that had ever previously been
undertaken in Baltimore City. But that experience behind me,
and the forecast knowledge that the media would go to every ex-
treme to pre-sell the Baltimore Electorate on how to vote and write
in for Milton Allen, I considered my chances in one isolated District,
such as the new 44th Legislative District, as excellent. And so it
came to be that television and radio and the newspapers rar an
exclusive multi-thousand dollar media campaign on behalf of
Milton Allen; and I'm quite certain today that I could have filed
a formal complaint with the Federal Communications Commission,
based on a fairness doctrine, that would have insured that I and
other candidates equal free television time to promote ourselves
as candidates for the forthcoming general election.

Again, the question has been raised--Why had Milton
Allen been one of the first and most vocal witnesses to appear
before the first public hearings of the Sneate Committce investi-
gating the Police Commissioner. Perhaps I can shed some light
on this matter. Because, to my knowledge and what I viewed,
the American Federation of State, County and Municipal Employees
AFI1.-ClO, of which the Police Union is a member, printed and
produced hundreds of thousands of those yellow and black fliers
that described how to write in for Milton Allen. Fliers that com-
pletely dominated the, every area of Baltimore City via mail
and hand delivered; and thus the conspiracy and those who are in-
debted to conspire to destroy the Commissioner becomes more
and more obvious as I dissect the calculating minds of those who
have worked in concert to pre-plan the media’s assassination of
the Commissioner.

In relationship to Milton Allen's write-in campaign,
though once burned by thc Police Union and labor, I went to them
and expressed my intent to run as a wrile-in candidate. The
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reception was lukewarm, because I along with the unfortunate
suspended policemen alrecady served our purpose. They were no
more of any use to themn. But while I was foolishly begging for
some support, right across the hall, the offices of the American
Federation of State, County and Municiapl Employees, were
grinding out reams of campaign literature for Milton Allen. The
new champion would be used in their efforts to destroy the
Commissioner. Through my insistence, I did receive minimal
support from them to run as a write-in candidate. But several
days before the General Election, the police wives, who I was
totally dependent to cover my precincts, for some trumped-up
reason, refused to work on my behalf. Ihave repeated the political
emphasis again in order to show the complete disarray, inability
of the police union to function as a representative of their men and
their total lack of loyalty to thosc who have supported them. And
I believe this will hurt legislative efforts for police support for
years to come, because when they seek support, I'm certain
many will say, "Hands off, look what happended to Gallagher."

This next phase will be the climactic stage of my direct
contact with Olesker and Nawrozki. A contact that had sustained
itself for a period of over one month, during which time the re-
porters were investigating activities of the Commissioner per-
taining to dossiers on certain elected officials. On Tuesday, the
29th of October, my wife and I were informed by Olesker that the
story would break on November 3rd, and that in the article, it
would show the Governor to be the victim. Then, on November
2nd, Olesker contacted my wife and I by phone, stating the story
would not run. After that, my description of Olesker and Nawrozki's
activities will have to be related in the form of information that I
received from suspended police.

Iwas informed that one of the two reporters, finding
that their story would not be published, was secking employmeoent
elsewhere. That as the information of their activities flowed in,
I was informed the plan was to have the story copyrighted under
their name, out of town, and that would force it back into Baltimore.




During this period, Roger Twigg, Reporter for the Baltimore Sun,
was mentioned by the nucleus of suspended police that he may have
the out-of-town contact to bring the story back into Baltimore.

Sun Reporter Roger Twigg's name was mentioned frequently during
many meetings at the Police Union office.

As Olesker and Nawrozki's efforts to get the Cornmissioner
and his Intelligence Division were stymied, the Sunpapers moved
in with an out of town reporter that they had under contract by the
name of Ed ‘Roeder. Before getting to Roeder's involvement, I
would like to trace back to information I had received after the
police strike. That either right after the strike or just before the
strike, Rapanotti had been released from his duties by the Inter-
national Union. I know AFSCME was not pleased with their unioni-
zation efforts of police in Baltimore. I heard expressions, like
"Police were a different breed, ' and then I wondered if they be-
longed in their movement, a movement that had achieved success
with its militant practices. Certainly to my thinking, it is not
conducive to a disciplined police force. The fact remains that the
police are one of the last large bodies waiting in the wings to be
organized--over 400, 000 strong across the nation. So it appears
that Baltimore was a test-case, and that a victory for AFSCME
during the strike and further concessions by the Commissioner
could have made their efforts worthwhile for the International.

It could have also produced in the future, massive police strikes
that would have crippled our nation.

And, now, to proceed with Baltimore Sun Reporter Ed
Roeder's involvement. I was contacted by Roeder and arrange-
ments were made to meet at my home. During the meeting, Roeder
explained that he was under contract for the Sunpapers and that e
was assigned to cover the Commissioner's activities exclusively.
He mentioned he had a desk and a phone at the Sunpapers, but most
of the publication and writing of his research was done in his home
in Washington, D,C. Roeder's style of investigating seemed
different from Olesker and Nawrozki. He appeared exhausted
and said, to the best of my recollection, he was working sixteen
hours a day in order to catch up on the investigation. And, oncec
again, the same routine that Olesker and Nawrozki had gone
through--that of meeting with a nucleus of suspended police and
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pumping them for information. But to digress and to explain
why Roeder had disturbed me, since April of 1973 I had been
involved in a project of investigating investigative reporters
and their action and, in particular, the vested interests that
they were protecting. In particular, the Washington Post,

who had created an environment for the Watergate hearings.
Because they were faced with the possibilities of losing two
multi-million dollar television properties in the State of Florida,
which the Federal Communications Commission, at the time of
my involvement, had refused t, renew their licenses, In par-
ticular, WIXT-TV in Jacksonville, Florida, which I found out
later was where Ed Roeder had been employed in 1969.

And here in my living room was the very individual that
for almost two years I had tried to track down. 1 will explain.
In a2 conversation with Roeder, I explained that I had been trying
for years to pass legislation to monitor the assets of non-profit
organizations. At that point, he handed mc a magazine called
""New Times, " in which he had offered an article titled:

"The Consulting Con Game"

After Roeder left my house that evening, I reviewed
the magazine and in the beginning of the magazine was a profile
of Ed Roeder, and it reads as follows:

"Ed Rocder is one of the new breed of investigative
reporters that is revitalizing journalism in this

country. During his brief career, he began reporting

in 1969 and has been responsible for the report that G.
Harold Carswell had made a ""white supremacist' speech
and that story played an important role in the scuttling
of Carswell's Supreme Court nomination. Of late,
Roeder had been laboring for The Baltimore Sun,"
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The profile of Roeder <loses out with his giving thanks
to two foundation grants--one The Fund for Investigative Journalism,
Inc., of Washington, D.C. And, also, The Southern Investigative
Research Project of the Southern Regional Council, which is based
in Atlanta, Georgia.

As I mentioned before, I had been trying to track down
this individual for two years because of my search of the public
reference files for the Federal Communications Commission had
produced an article from The New York Times, d&ted January 4,
1973, and the article is titled:

"Friends of Nixon Seek License of Washington Post Station"
Inside the article it states:

"WJIXT-TV and one of its newsmen found, in 1970,

a 1948 newsclipping that Carswell, Supreme Court

nominee, had made a so-called 'white supremacist'
speech. "

Then, I continued my review of '"New Times' magazine
and, looking under the correspondence that was listed for "New
Times, " I found that its Maryland correspondent was none other
than Joseph Nawrozki, the Reporter for the Baltimore News
American who teamed with Michael Olesker in their investigation
of the Commissioner. Now, what I'm trying to establish is the
motive and style of investigative reporting that those who are
investigating the Commissioner specialize in, not only their
style, but the makeup of the publishers that accept their work.

Continuing my search of the "New Times' magazine, I
found it listed in the "Writer's Market for 1973," that's a book
that publishes all the listing of where you can sell your writings.
They were listed under ''Alternate and Radical Newspapers, "
whose publication offers writers a form for expressing anti-
establishment for minority views that wouldn't be necessarily
published in commercial or established press. ''New Times"
is for college students, politically liberal.
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In 1973, "New Times' was listed as an underground
newspaper, but the magazine Roeder gave me had a publishing
address in New York City. I then called the officcs of the
"Writer's Digest' in Cincinatti, Ohio, to inquire about "New Times"
in New York. They said the "New Times'" underground newspaper
had a Post Office Box address in Tempe, Arizona; and because of
all the adverse mail they had received about '""New Times, ' they
had dropped it from their listings. I then took a chance and phoned
Arizona for Arizona correspondent, who was also listed as living
in Tempe, Arizona, and it turned out be one and the same. The
New York end of '""New Times' had come to a corporate agreement
to continue the use of the name, '"New Times." So, of my own
personal findings and views established, I phoned several members
of the suspended police and, without revealing my source of infor-
mation, I recommended they possibly back-off in cooperating with
Ed Roeder.

Then, at a later date, I asked them if they felt the
press was continuing to help their cause or were they being used
and possibly backing themselves into a corner. Then, as it had
almost been from the beginning, the nucleus of suspended police
began acting on their own.

The union membership meetings had dwindled to as few
as thirteen in attendance. They seemed to funCtinMs forgotten ’, %
men by the union, a2 union whose leaders seemed interested in their %2
own survival more than that of its rank-and-file membership. I
stress this point in order to emphasize the union's lack of loyalty
and concern to its men and those who have supported them. The
fact of the matter is that the nucleus of suspended police have
been meeting at my home could at any time have doubled the at-
tendance of those that have been attending union meetings. They stated
they were thoroughly disgusted by the inept performance of the
union and its leadership and discussed plans of representing them-
selves in the future. During this period, media's efforts to get
the Commissioner became highly competitive, particulady between
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News Amecrican Reporters Olesker and Nawrozki of the News
American and Ed Roeder of the Baltimore Sun. This I openly
witnessed one evening when the suspended po "cse picketed the V\D
Central Police Station. Roeder, of the Sun, note taking WQ
procedure, would pump information from clusters of suspended
police who had stepped from the picket line to be questioned.

At the other end of the picket line, Olesker and Nawrozk i

were continuing their long term efforts of pumping information
from suspended policemen. It was at this time, while viewing

the small group of suspended police and their wives, that I became
thoroughly disgusted with the perfarmance of these reporters,

and that this handful of many fine policemen were fastly losing
their dignity and honor and became more and more victims of this
media roadshow to destroy the Commissioner.

Then, at a later date, the News American started a
repetitious series about the Commissioner and S. I.D. (sic). But,
one must look back to the beginning of the series and note that the
first series listed a by-line that they were jointly copyrighted by
Olesker and Nawrozki and the News American, thus giving their
story protection from Ed Roeder of the Baltimore Sun.

At this poiit, the communication between myself and
the suspended police began to fade. But before the tie was broken,
I proposed they picket the Union Hall because that was where the
problem originated. In fact this proposal was not originally mine,
but that of the suspended policemen. Ihad ceased to be involved
in this issue until I read that Senator Conroy was chairing a Senate
Committee that would investigate activities of the Baltimorc City
Police Department. I contacted Senator Conroy and expressed
my reservations about the investigation. He made an appointment
for me to meet him, just before the beginning of the first day of
the public hearing. During the meeting, Senator Conroy expressed
his lack of knowledge of the problems within Baltimore City and
the Police Force, and expressed his present knowledge was obtained
from what he had read in the newspapers. I told him it was a
media oriented project, that no one but I, in this State, had better
knowledge of what had led up to the investigation. That if the in-




h

- 16 -

vestigation had gotten out of hand, it could end up doing a great
disservice to the citizens of Baltimore. Senator Conroy said the
Commissioner would be the only one who would be speaking on
his behalf and asked if I had a desire to testify on his behalf. I
said I didn’t intend to at this time, but to keep the option open.
My wife was a witness to my meeting with Senator Conroy.

My wife and I then left Senator Conroy's office and
entered the committee room to witness the first public hearing.
Parren Mitchell and Milton Allen came forth as witnesses spouting
the same dialogue that I had opposed in my four-year term of office.
Then the police union paraded witnesses before the committee,
spouting a same repetitious dialogue that I and other legislators
had been exposed to from their informants for the past two years.
Then the Police Commissioner, .Pomerleau, offered the defense for
his intelligence system, its history and mode of operation. His
presentation was a document that every taxpayer in Baltimore City
should have had the opportunity to read, as he explained how his
Intelligence Division contained disruptive and subversive elements
within Baltimore City. Not only did media report only a fraction,

but glorified the elements attacking the Commissioner. Not only was

the Commissioner confronting a hostile press during his presentatio
but members of the police union within earshot of my wife and I
were spouting vulger words at the Commissioner.

Then, at a later date, I contacted Senator Conroy again
and made another appointment. I asked Senator about his staffing
procedure. He stated they were in the process of staffing. I
still voiceymy concern. He recommended I contact George
Russell, Attorney for Police Commissioner Pomerleau. Senator
Conrdy's recommendation of contacting George Rus sell was not
the factor that encouraged me to do so, but a statement that
appeared in the press, and said in effect, the investigation is
being run by the Police Union and that the Police Union was using

n,
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black legislators to complete their vendetta against the Commissioner.

Upon reading that statement by Russell, I then came forward and
made the statement you are now reading.
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To set the record straight about the inception of
the Policemen's Bill of Rights, the Policemen's Union did play
a major role in its passage, but they were not involved in the
beginning. The very individual who did recently appear before the
~ Senate Investigating Committee, Terry Josephson, was my first
contact. He, along with Detective Simmons, this was in 1972, one
year before the Union became involved, Josephson and I, while
in Annapolis, went to the Department of Legislative Research.
Together we found the basic, concept of what we were looking
for; and then Delegate Foley (phonetic), Prince George's County,
and I drafted the original Bill. So this statement is made in
order to get the record straight as to the inception of the Police-
men's Bill of Rights and to clarify my mistake in having let the
Police Union use this major piece of legislation to organize and
to obtain membership. The following, as a point of information,
must be considered by the Senate Committee investigating the
Police Commissioner.

My observations, from my past year of doing research
in Washington, D.C., which I have entitled "Investigating the
Investigators, ' have led me to the conclusion that American
mediaism is the unseen political party that controls our nation
today and that it may now be so powerful that they are beyond the
check of anyone. And the most shocking aspect is today the
underground press is above ground and have now infiltrated and
are under contract to many of the nation's leading publications,
newspapers, and television networks across the nation. It's
apparent to me that American mediaism, not only initiated, but
are controlling the investigation of the CIA and the related investi-
gations of the major city departments, police departments, across
the nation--New York, Washington, D.C., Chicago, and now
Baltimore City--where media is attempting, with a little help from
the Police Union, to create a conspiratorial fantasy in order to
force the Commissioner out of office. Maybe, instead, the
Committee might consider my advice that was carried on the wire
services on February 26, 1974, when I stated, '"It's time we
investigated the investigators."

o
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Now, the point that I would like to establish in the
closing of my statement is as follows. The whole issue that
must be decided by the media, in particular, the publishers
of The News American---Are they serving the best interest
of the citizens of Baltimore City in their efforts to remove the
Commissioner? Baltimore City has a past history of driving some
of its most qualified leaders from its arena of government and
leaving in its wake a city bent on destroying itself. The members
of the Investigating Committee, in particular those who do not
represent Baltimore City, must take this proposition into con-
sideration during their deliberations because we, the citizens
of Baltimore City, are fighting to retain the protective environ-
ment now afforded us by Commissioner Pomerleau. Our destiny
is in your hands. The choice is a simple one--Either you con-
tinue to participate in the present media assassination of our
Police Commissioner or you react in a rational manner and set
aside whatever minute reservations you may have pertaining to
the Commissioner's past actions and bring to a close these
Committee hearings because it is my belief that if you do not,
and extend these hearings, the Commissioner will, in my pro-
jection into the future, be destroyed in the aftermath of national
media's investigation of the CIA., And that, in my opinion, is
the master plan to destroy the heads of the nation's major city
law enforcement agencies and ultimately destroy the individual
Policeman himself- -our last, our nation's last line of defense.

My declaration completed, I say to those that would
attempt to rebut my statements, I openly admit my involvement;
and I openly admit my misfortune of being involved; and I sin-
cerely hope that my declared statement in support of the Com-
missioner will ratify my past mistakes.
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I cannot stress too much the role that the Reporters
played in furthering the effort to remove the Police Commissioner.
They met with the striking Police Officers and asked them for
proof of dossiers on appointed or elected officials and of I.S. D.
operations. They asked questions such as: 'Is the Commissioner
controlling the Governor?...Does the Commissioner have a file
in his office on the Governor?' It was obvious they were trying
to get the Police Commissioner.

Some of the strikers who met at my house were:

Phillip Smeak
Gary Shull
Howard Glasshoff
Michael Ryan
Lawrence Gross
James Birch

-I recall rather vividly Former Sergeant Smeak giving
information concerning the possible underground railroad operation
that the American Friends Service Committee was allegedly operating
between the United States and Canada for deserters and Selective
Service violators.

At one time I went to see an individual whose name I
cannot recall, but who was described as the Editor supervising
Michael Olbilj%;/&r‘ Joseph Nawrozki's articles concerning 1.S.D., g)%
and asked Ja e theme of the articles was going to be.
I was told by him, '"The Governor is the victim of the Commmissioner. "
I took this to mean that the editorial staff of the News American
was implying that the Commissioner controlled the Governor.

There is no doubt in my mind that both Olesker and
Nawrozki were well aware of the vendetta that the fired strikers
of the Police Department took up against the Commissioner. I
believe they took advantage of the strikers' misfortune and never
cared to check the accuracy of these former police officers'
statements about the Department and the Commissioner.

Such statements as "We will all get back in when we
get rid of the Police Commissioner...and Box Harris or Wade
Poole made Commissioner.! Also, "When the Commissioner
is removed, we all go back." The Reporters, Nawrozki and
Olesker, heard these statements.
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After my first meeting with Senator Conroy, a second
meeting was arranged because I read in the papers that Conroy
would be staffing. This was prior to their public selection of
an attorney for the Committee, Diane Schulte. I met with
Conroy and I told him that I was the only person in the State
that knew exactly how the investigative reporting of the Com-
missioner by Reporters Olesker and Nawrozki and The Sunpapers
had brought the attack on the Commissioner to the point that it
is now. At that time, Conroy told me that he was not that
greatly influenced by the media. He also told me he had re-
servations pertaining to the initial presentation by the Police
Union, in particular one retired policeman who he considered
to have a long running personal vendetta against the Commissioner. Mg
Then, said}Ed, "If you are staffing and with my knowledge of the
events leading up to the investigation, I would like to be a member
of the Committee Staff in order to present a check and balance."
Pertaining to the statements made by the Union and the newspaper
articles, I could sit down with your Committee and at least give a bal-
anced point of view in order to filter out the material that is pre-
sented to your Committee.

I also said to Conroy that there might be a sensitivity
to the point that the Governor may not desire to have me on the
Committee Staff, but I thought that point should be overlooked.
He told me they would be staffing within a week and he said that
he would get back to me. At this time, he asked me if I had
seen George Russell. Senator Conroy never called me back.
There has never been any contact since that meeting.

The articles I have since read in the papers and Conroy's
statermnents are in direct conflict with what he told me. .. stating
that the Union was not involved. .. that no other elements were
involved in the investigation. Yet, I told him about the material
and findings I had; and with some encouragement on his part,
I would have turned everything over o him and his Committee.
My wife can verify both meetings with Senator Conroy.

Senator Conroy's failure to at least contact me since
that last meeting, I consider this action to tarnish the credibility
of his performance during this investigation.

NOTARY




Baltimore, Maryland
March 31, 1975

I have read the Affidavit sworn to by my husband,
John J. Gallagher. I certify that the information contained
in this Affidavit, I can testify to. I helped prepare the notes
from which the Affidavit was constructed, with my husband.
The two (2) of us worked together through our recollection,
our attendance at meetings, and contacts with the discharged
strikers and their Union and Reporters Michael Olesker
and Joseph Nawrozki of the News American and Morning Sun
Reporter Edward Roeder. :

On the morning of the first hearing, the day which
Commissioner Pomerleau testified, and approximately a week
after, I was with my husband speaking to Edward T. Conroy,
Chairman of State Senate Committee on Constitutional and
Public Law, when my husband told him of the Union's involve-
ment with the newspaper reporters in their efforts to remove
the Police Commissioner.

I am able and willing to testify, to the best of my
knowledge, to the validity of the information contained in this

Affidavit.
Signed:
(/
one S a/é/a//b
Frances Emily Gallagher
NOTARY

' /ﬁ .







Police Commissioner's Comments Regarding the

Recommendations of the Senate Committee

ENCLOSURIE (4) to the Report of the Police Commissioner to
The Honorable Marvin Mandel, Governor, State of Maryland,
February 5, 1976.







Committee's Recommendation One

"The Committee recommends to the Senate that legislation
be adopted similar to subsections b, f, n, o, p and r of
section 1681 of Title 15 of the United States Code. The
legislation should delineate the circumstances under which
credit reporting agencies may furnish or disseminate in-
formation. Such agencies should be specifically precluded
from furnishing to law enforcement or other governmental
personnel information respecting any consumer other than
the name and current and former addresses and employment
in the absence of a court order or except in other very
limited circumstances. The proposed statute should create
civil and criminal penalties for the violation of its provisions."

Police Commissioner's Response

In the acquisition and utilization of credit bureau information,
the Department has proceeded consistent with Section 1681 of
Title 15 of the United States Code. While we believe Section
1681 of Title 15 of the United States Code, in conjunction with
the Federal Privacy Act, adequately regulates the conduct of
consumer reporting agencies as well as delineating the cir-
cumstances under which credit reporting agencies may fur-
nish or disseminate information, we certainly have no
objection to the enactment of state statutes regarding these
matters. We do believe, however, such state statutes should
be equal to, but no more restrictive than, the federal statutes.




Committee's Recommendations Two Through Five

""Thus, the Committee recommends the passage of a compre-
hensive act regulating all facets of wiretapping and electronic
surveillance in the state along the same lines as Title IIl of the
federal Omnibus Crime Control and Safe Streets Act of 1968.}

The current laws in the state regulating these matters are in-
adequate both in substance and in form and lack necessary
specificity in such critical areas as wiretapping. These laws

are located in various sections throughout the Maryland Code

and many are all but obsolete in view of Maryland case law con-
struing them and federal enactments. A compilation of pertinent
laws detailing all aspects concerning the use and control of eaves-
dropping equipment is, in the opinion of the Committee, necessary
for the proper guidance of law enforcement personnel and citizens
generally.

'"Specific recommendations concerning the proposed com-
prehensive act are as follows:

-

(Committee's Recommendation Two)

"State wiretapping and electronic surveillance statutes should
be rewritten to conform to minimum federally legislated and consti-
tutional standards. Detailed provisions similar to 82511 and 82518
of the federal act should be incorporated with respect to prohibited
interceptions and the procedures to be followed in obtaining legal
authorization. Currently a person who violates state wiretapping
provisions is guilty of a misdemeanor and is subject to a fine
of not more than $1, 000 and imprisonment for not more than 90
days. The applicable statute of limitations of one year is quite
unrealistic in view of the fact that electronic eavesdropping is
very difficult to detect and violations of the laws in this area
are oftentimes not discovered until several years after their
occurrence.

""To deter improper conduct, unlawful interceptions should
be a felony punishable by a fine of not more than $10, 000 and im-
prisonment for not more than ten years. As a felony, a violation
would not be subject to the one year statute of limitations appli-
cable to misdemeanors. In addition, the recovery of civil damages
by any person whose communications are intercepted in violation
of the law should be authorized. 1"

118 usc §82510-2520
lgee 18 USC B2520




Police Commissioner's Response

The Department's policy regarding the control and use of
wiretapping and electronic surveillance equipment has been
consistent with the dictates of Title III of the federal Omnibus
Crime Control and Safe Streets Act of 1968. This is reflected
in my memorandum of February 2, 1973, subject '"Electronic
Devices, Wire Interceptions and Interception of Oral Communi-
cations, Wiretapping and Eavesdropping,' which appears in
Appendix D, Departmental Orders and Miscellaneous, to

the Committee's report.

The Court of Appeals of Maryland on July 3, 1972, examined
the constitutionality of the state and federal wiretapping and
eavesdropping statutes in State vs. Siegel 266 Md. 256. The
court held for such official wiretapping and eavesdropping

to be constitutionally permissible such interceptions must be
obtained in accordance with the dictates of the federal wire-
tapping and eavesdropping statute 18 USC 2510-2520. (Title
18 of the United States Code sections 2510-2520 is commonly
known as Title III of the Omnibus Crime Control and Safe
Streets Act of 1968.)

The above, concomitant with appropriate procedural controls,
has been codified and promulgated as a General Order to all
members of the force. We have no objection to the enactment
of state statutes regarding this subject matter. We do believe,
however, such state statutes should be equal to, but no more
restrictive than, Title III of the Omnibus Crime Control and
Safe Streets Act of 1968.
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Committee's Recommendation Three

""Under the laws of this state, anyone can possess
eavesdropping and wiretapping equipment so long as the
devices are registered with the Superintendent of State
Police. % Law enforcement agencies and their personnel
are exempt from coverage under these laws. A review
of the registration records kept pursuant to this law, as
well as an investigation in the area, indicates that very few
eavesdropping devices have been registered and that the
current statute is ineffective insofar as the misuse of such
equipment is concerned.

"The Committee sees no valid reason for the use and
possession of eavesdropping equipment by anyone other than
law enforcement personnel, employees of common communi-
cations carriers, and manufacturers of such devices for
sale or distribution to persons authorized to possess this
equipment. Therefore, the Committee recommends that
the manufacture, distribution and possession of any wire
or oral communication intercepting device whose design
renders it useful for the purpose of the surreptitious inter-
ception of wire and oral communications should be prohibited. 1
These provisions should not apply to those persons excluded
under the federal statute? with the exception of officers,
agents, employees of the State of Maryland or political
subdivisions thereof who are not employees of a law enforce-
ment agency within the state. In order for police personnel
in the state to be exempt, the Committee proposes that the
legislation require that the individual be specifically authorized
by his employer to manufacture or possess the particular
device, and, the particular device must be registered in
accordance with applicable state laws. 3

""A violation of these provisions should be a felony
punishable by a fine not more than $10, 000 and imprison-
ment not more than five years."

2Article 27, 8125D, Annotated Code of Maryland
lsee 18 USC B2512
218 UscC B2512 (2)

3See recommendation immediately following




Police Commissioner's Response

The Department agrees there is no valid reason for the use
and possession of eavesdropping equipment by anyone other
than law enforcement personnel, employees of common
communications carriers, and manufacturers of such devices
for sale or distribution to persons authorized to possess
this equipment. We also agree that in order for police
personnel in the state to be exempt from such prohibitions,
the individual be specifically authorized by his employer to
manufacture or possess the particular device, and, the
particular device must be registered in accordance with
applicable state laws

The ease of acquisition and even homemade manufacture
of electronic eavesdropping devices has been recognized.
As stated in my referent General Order, copy issued to
all members of the force:

"Except as provided for herein, it shall be

a violation of this order for any member of

the Baltimore Police Department, sworn or
civilian employee, to have in his or her pos-
session whether purchased, borrowed, self-
manufactured or received in any other manner,
equipment commonly referred to as; eaves-
dropping, wiretapping, body mikes, transmitters,
wall spikes, or any similar equipment whose
principal design is for the clandestine inter-
ception, transmission or recording of con-
versations. This includes conversations between
individuals and/or groups, telephone communi-
cations and conversations of an individual or a
group of individuals conversing within a room, "

In the absence of specific state statutes, I was and am quite
willing to test in appropriate court action my authority to pro-
hibit members of this agency from possessing or having
electronic surveillance equipment under their control without
my authorization.

Consistent with the above, the Department concurs with this
recommendation,




.

Committee'!s Recommendation Four

"All law enforcement agencics in the state should be
required to register all electronic wiretapping or eavesdropping
devices owned or possessed by them, or their employer, or
agents with the Director of Public Safety for the State of Mary-
land. All such devices should be registered within 10 days
from the date of their receipt.

“"Investigation has shown that many members of law en-
forcement agencies have their own eavesdropping equipment.
Personal ownership of these devices creates a situation suscep-
tible to abuse whereby such equipment could be utilized without
the knowledge and guidance of an individual's employer. Regis-
tration of such devices by law enforcement agencies is
recommended for two main reasons: first, to compliment the
proposed legislation discussed immediately prior to this which
recommends that the possession of unregistered eavesdropping
equipment by police personnel be prohibited; and second, to
emphasize to law enforcement agencies the importance of exer-
cising tight controls over the storage, use and dissemination of
such equipment. "

Police Comurnissioner's Response

The Department concurs with Recommendation Four,
but feels that the devices owned or possessed should be registered
with the Maryland State Police.

The registration authority should be a pure police agency, there-
fore, the recommendation that it be the Maryland State Police
rather than the Director of Public Safety. It is quite possible
that future Directors of Public Safety may not possess the pro-
fessional police expertise to handle the required responsibility.

Additionally, those who sell such devices should, within ten days
of such sale, notify the Maryland State Police, such notification
to include quantitiecs and descriptions and name and address of
purchaser.




Commyittee's Recommendation Five

"I,egislation should be enacted prohibiting the breaking
and entry, entry under false pretenses, or tréspass upon any
premises with the intent to place, adjust or remove surveillance,
eavesdropping or wiretapping equipment without a court order.
Such actions should be a felony punishable by imprisonment for
not more than ten years. Currently, there is no law prohibiting
these activities with the possible exception of simple trespass
laws. "

Police Commissioner's Response

The Department concurs with this recommendation.
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Comirnittee's Recommendation Six

"Thus, the Committee recommends to the General Assembly
that, in order to inculcate in the Department the necessary
responsiveness to those who are served by and subject to its
police powers, control of the Department should be returned
to the city where, by all that is logical, it belongs, after 115
years of temporary lodgment in Annapolis. The Committee
further proposes that, upon the expiration of the current
term of office in June 1978, the Police Commissioner of
Baltimore be appointed or selected by methods determined
by the people of Baltimore City. This would require the
repeal of a number of provisions of Chapter 203, Acts of
1966 (Police Omnibus Bill), and the enactment of suitable
legislation to carry out these recommendations. "

Police Commissioner's Response

The Department does not take any position in this matter.




P

Committee's Recommendation Seven

"Hence, the Committee recommends that Article 764, 1 section
3, subsection (b) of the Annotated Code of Maryland (Vol. 7A,
1975 Repl.) be repealed and reenacted with amendments pro-
viding that a 'person of interest' as defined in the statute may
be denied the right to inspect records referred to in subsection
(b) (i) thereof only to the extent that the production of such
records would hamper or jeopardize valid law enforcement
activities as particularly d(ifined. "

1Commonly referred to as the “"Freedom of Information Act. "

Police Commissioner's Response

We believe existing federal law and the guidelines of the Attorney
General of the United States have established appropriate privacy
safeguards. There is currently proposed an administration bill
concerning the state criminal justice information system that
will incorporate federal law and the United States Attorney Gen-
eral's guidelines excepting data contained in intelligence or
investigatory files or police-work product records used solely
for police investigation purposes.

We support both. We believe that state statutes in this regard
should be consistent with and no more restrictive than those
adopted at the federal level.




Committee's Recommendation Eight

"The question concerning the collection and dissemination
of personal data is pertinent not only with respect to the
operation of police departments but other governmental
agencies as well. Because of the potential for harm
inherent in the collection of such information, the Com-
mittee recommends the inclusion in Article 76A of a
provision to the effect that any government or agency
thereof in the state maintain in its records only such
information about an individual as is relevant and neces-
sary to achieve a purpose of the agency which is required
to be accomplished by statute or executive order of the
Governor or the chief executive of a local jurisdiction."

Police Commissioner's Response

The Department has been and continues to be sensitive

to the potential for harm inherent in the collection of data
of a personal nature, This sensitivity is reflected in our
procedures of longstanding, governing systematic review
of our records for purposes of purging irrelevant infor-

mation, Additionally, in January, 1974, this agency purged

its entire domestic intelligence file.

The Department concurs with Recommendation Eight.

- 10 -




Committee's Recommendation Nine

"Finally, the Committee recommends that Article 76A should
be amended to provide that civil remedies be available to an
aggrieved person for the failure of an agency to comply with

its provisions. Such legislation should empower the courts

to enjoin the withholding of records and order their production,
as well as to assess against the state reasonable attorney

fees and other litigation costs reasonably incurred in any

such case in which the complainant has substantially prevailed."

Police Commissioner's Response

The Department takes no exception to Recommendation Nine.
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Cornmittee’s Recommendation Ten

"1t is recommended that those law enforcement agencics having in-
telligence units or divisions, namely Anne Arundel County,
Baltimore City, Baltimore County, the Maryland State Police,
Montgomery County and Prince George's County promulgate written
guidelines concerning the conduct of their respective intelligence
units. Such guidelines should include the purposes for which in-
telligence is to be gathered, the circumstances under which inves-
tigations are to be commenced, continued, and terminated, methods
to be used in obtaining information, the kinds of information to be
sought, procedures to be followed in the evaluation, storage and
dissemination of data, and provisions for periodic review of
priorities and purging of records that no longer serve an important
or legitimate purpose. The attention of these agencies is directed
to the Public Security Guidelines prepared by the Intelligence
Division of the Police Department of the City of New York.

"In addition, the Committec recormmends that the respective juris-
dictions of those law enforcement agencies having intelligence units
or divisions provide for the regular, periodic rceview by attorncys
of the guidelines, policies and procedures followed by intelligence
personnel in the conduct of their intelligence-gathering activities.
Written reports should be submitted to the chief executive of each
department and of the jurisdiction itself by the reviewing attorneys
with respect to each such appraisal addressing the adequacy and
appropriateness of the guidelines, policies and procedures in the
intelligence area and recommendations, if any, for changes. The
legal personnel conducting such reviews should not be employees
of the particular police departments.

"If operational guidelines and independent oversight procedures

are not voluntarily adopted within a reasonable period of time, then
it is recommended that the General Assembly enact legislation re-
quiring their establishment. "

Police Commissioner's Response

The Department has codified, within one directive, written guide-
lines concerning the conduct of our Intelligence Unit.

The Department concurs with Committee’s Recommendation Texn,
that all law enforcement agencies having intelligence units or
divisions promulgate written guidelines concerning the conduct of
their resgpective intelligence units; and that the respective juris-
dictions of those law enforcement agencies having intelligence units
or divisions provide for the regular, periodic review by attorneys
of the guidelines, policies and procedures followed by intelligence
personncl in the conduct of their intelligence-gathering activities.




Committee's Recommendation Eleven

""Thus, the Committee recommends the enactment of statutes pro-
viding for legislative immunity powers.

Specifically, the Committee proposes that Article 40, §§78_87 be
amended to provide that a legislative committee, when so provided
by law or by the resolution or law by which it was established or
from which it derives its investigatory powers, can, upon a 2/3
vote of the total committee membership, confer immunity on a wit-
ness who invokes the Fifth Amendment privilege against compulsory
self-incrimination.

"Furthermore, Article 40, §§78~87 should also be amended to pro-
vide that in the case of any individual who has been or may be called

to testify or provide other information to an 'investigating committee, !

a circuit court shall issue upon the request of the committee con-
cerned, an order requiring such individual to give testimony or pro-
vide other information he refuses to give or provide on the basis of
his privilege against self-incrimination. For such an order to issue,
the committee must be authorized by law to confer immunity and the
request to the court must be approved by two-thirds of the members
of the full committee.

"Companion legislation to complete the legislative scheme should be
adopted to establish that when a witness refuses, on the basis of

his privilege against self-incrimination, to testify or provide other
information in a proceeding before or ancillary to an 'investigating
committee, ' and the person presiding over the proceeding communi-
cates to the witness an order issued by a court to the witness to
provide testimony or information, the witness may not refuse to
comply with the order on the basis of his privilege against self-
incrimination. However, no testimony or other information com-
pelled under the order or any information directly or indirectly
derived from such testimony or other information may be used
against the witness in any criminal case, except a prosecution for
perjury, giving a false statement or otherwise failing to comply with
the order, *"

13t should be noted that the statutory scheme and recommendations
y

proposed by the Commitiee are nearly identical to federal immunity

provisions, 18 USC 886002 and 6005.
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Police Commissioner's Response

ation Eleven concerns procedural matters

Committee's Recommend
of the Legislative Branch of the Maryland State Government. The
in this matter.

Department does not take any position
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Committeel!s Recommendation Twelve

", ..the Committee recommends that legislation be adopted
providing for the representation by private counsel of an
agency under investigation by any committee of the General
Assembly in those situations where representation of both

the agency and the committee by the Attorney General, in-
volve a conflict of interest. The legislation should further
provide that all expenditures by an agency for private counsel,
over a given amount, must be approved prior to being incurred,
by the state Board of Public Works. "

Police Commissioner's Response

The Department concurs with Recommendation Twelve.
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Committee!s Recommendation Thirteen -

" The Committee recommends that Article 40, 8872-78 of the
Annotated Code of Maryland be amended to provide that any
person who commits perjury with respect to a proceeding of
a legislative committee shall be guilty of a felony and, upon
conviction thereof, shall be imprisoned for not more than
ten years, or fined not more than ten thousand dollars, or
both fined and imprisoned. "

Police Commissioner's Response

The Department concurs with Recommendation Thirteen.
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Committee's Recommendation Fourteen

"The Committee recommends that Article 40, 876 be amended
to provide that upon the request of the chairman of an "'in-
vestigating committee, ' the Superintendent of the Maryland
State Police shall assign employees of the State Police to

the committee to assist it in its work as it may direct."

Police Commissioner's Response

Committee's Recommendation Fourteen concerns procedural
matters of the Legislative Branch of the Maryland State
Government. The Department does not take any position

in this matter.

- 17 -







Committee's Recommendation Fifteen

"During the course of the investigation the issue was raiscd
concerning the nature and scope of the representation of

the Attorney General of Maryland with respect to the
General Assembly, its membership and committees.

This matter became of some concern to the Committee

and the President of the Senate due to the lack of specificity
of the laws pertaining to the issue. The Committee deems
it vital that there should be no doubt concerning the repre-
senation of the General Assembly by the Attorney deneral,
and, therefore, recommends that appropriate legislation be
.adopted to achieve the necessary clarity in the relevant law, '

Police Commissioner's Response

Committee's Recommendation Fifteen involves an admin-
istrative matter between the Maryland State Legislature
and the Office of the Attorney General, State of Maryland.
Therefore, the Department does not take any position in
this regard. '
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Editorial Cartoon, The News American

December 9, 1970
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Statistical Breakdown of Active Surveillances Involving

the Addendum to My Report to You Dated January 6, 1975
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Police Department

Baltimore, Maryland

STATISTICAL BREAKDOWN OF ACTIVE SURVEILLANCES

ADDENDUM TO POLICE COMMISSIONER'S

REPORT TO THE GOVERNOR, JANUARY 6, 1975

(SURVEILLANCES CONDUCTED LATE 1960'S AND EARLY 1970'S)

TOTAL ORGANIZATIONS

60

TOTAL INDIVIDUALS

120

—~

% 52 - individuals had been arrested
288 - criminal charges were placed against the 52 arrestees
30 - individuals belonged to more than one organization

SEX/RACE BREAKDOWN

WHITE NONWHITE TOTAL

MALE 68 31 99 %%
FEMALE 16 5 } e
TOTAL 84 36 120

%24 of the 99 males belonged to more than one organization.

*%% 6 of the 21 females belonged to more than one organization.

ENCLOSURE (7) to the Report of the Police Commissioner to
The Honorable Marvin Mandel, Governor, State of Maryland,
February 5, 1976.







st

Organizational Structure

Police Department, Baltimore, Maryland

ENCLOSURE (8) to the Report of the Police Commissioner to
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Americans for Effective Law Enforcement, Inc.

Brief No, 74-6, Dated December 1974, Titled;

Legal Aspects of Police Intelligence Gathering Activities
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LEGAL ASPECTS OF
POLICE INTELLIGENCE GATHERING ACTIVITIES
PART ONE: ACQUISITION METHODS

A - INTRODUCTION
e — ]

This is the first of a two-part brief on the methods used
to acquire intelligence data. At the outset, it should be noted
that intelligence gathering activities can be arbitrarily di-
vided into two purposes: strategic and tactical. Tactical in-
telligence is that which has as its purpose the enforcement of
various penal code provisions at the terminal period of zn in-
vestigation, directed against specified persons, and within a
specific time frame.

Strategic intelligence refers to the collection of data on
individuals, groups and places to determine whether penal code
violations will take place. In the event violations later occur
the persons responsible for the criminal acts can be brought to
justice. By their nature, strategic intelligence investigations
may last for many years. '

Police intelligence gathering activities have been histori
cally directed against two major groups: the crime syndicate
and subversive activities. The former target consists of pro-
fessional criminals who conspire or act in concert to violate
laws proscribing gambling, prostitution, narcotics and drug use,
and similar offenses. Hijacking, the infiltration of legitimate
businesses, extortion and bribery are related crimes perpetrated
by organized crime figures.

Subversive activities refers to those persons or groups
who commit sabotage, acts of terror, kidnapping, bombings, arson
and lesser offenses for primarily, political purposes. Often-
times the principals in politically motivated crimes involve
themselves in or assume leadership of political action groups
that ostensibly seek reform through peaceful methods such as
picketing, protest assemblies and rallies.

-Other common but less traditional police intelligence acti-
vities involve the investigation of labor racketeering, bur-
glary rings, juvenile "gang" activities of a criminal nature,
and corrupt practices by public employees.

No part of this publication may be reprinted, photocopied or otherwise reproduced (except on microftim)
without prior written permission from the publisher. This publication Is provided as a research service
for its subscribers, and the publisher and editors do not purport to furnish legal advice or assistance. While
a professional effort is made to insure the accuracy of the contents, no warranty Is expressed or implied.
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* For the purpose of this brief, no distinction will be
made in discussing case law respecting the activity sought to
be investigated. Distinction will be made, however, when the
gathering methods employed or the data accumulated bears no
realistic possibility of eventual criminal prosecutions. Readers
should assume, with this caveat, that the activity questioned
applies equally to organized crime, subversive and other tar-
geted investigations.

Part One of this brief deals with the law relating to
visual surveillances, the use of informants, infiltration and
similar activities. Part Two of this brief (to be published
in 1975) will discuss the compilation of dossiers and the disse-
mination or other use of the data revealed in intelligence ia-
vestigations. This brief focuses, therefore, on the First and
Fourth Amendment rights of individuals, along with their rights
of privacy. Both civil and criminal cases are cited as suppor-
tive authority. Wiretapping and other forms of aural surveillance
are not included in either Part One or Two, and are reserved
for a later date.

B - OVERT SURVEILLANCE

“Surveillances may be either covert or overt; they are of
three types: fixed, intermittent or moving. Black's Law Dic-
tionary simply defines the subject as "oversight, superintendence,
supervision." d4th Edit., Peo v. Howaad, 8 P.24 176, 179 (Cal.
App.). In police usage, the term refers to the visual observa-
tion of persons or places by use of the naked eye, camera, or
vision assisted by artificial illumination or magnifying lens.

The cases that follow in this section deal with overt sur-
veillance, that is, the persons observed know, or with reason-
able awareness ought to know that they are being watched. Section
C discusses covert surveillances.

Oftentimes police officers appear at and photograph demon-
strations, picketing activities, rallies, weddings or funerals
of notorious hoodlums and similar public or semi~private events.
While the officers present may not have been individually in-
vited to the event, their presence is known or assumed, and the
newsworthy nature of the event may also draw members of the work-
ing press and photographers.

PRESENCE AT EVENTS

In Locaf 309 U.F.W. v. Gates, 75 F. Supp. 620 (N.D. Ind.
1948) a union filed an action seeking injunctive relief against
the Governor of Indiana. The union was striking against manage-
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ment and had been holding meetings in the county courthouse,

as had other organizations. Members of the Indiana State Police
attended these meetings and sometimes took notes. The State
Police defended this action as necessary to prevent later vio-
lence; the union maintained the officers were hostile to the
union and friendly to the management.

The court held that the union lacked standing to prosecute
the action, but that the rights of its members had been violated
by the surveillance activity. The State Police were enjoined
from attending further meetings. In reaching its decision the
court said that the freedom and liberty to express oneself pri-
vately and to hold private assemblies for lawful purposes without
governmental interference was protected by the First Amendment.
The court resounded the "clear and present danger" test and
stated that only the threat of danger, "actual or impending,"
could justify the restraint of orderly discussion. At 624-~25,

The opposite conclusion was reached in a more recent case
where a religious prophet sought to host a public meeting. The
case was Mohammed v. Sommers, 238 F. Supp. 806 (E.D. Mich. 1964).
The plaintiff rented a local hall for a lecture and agreed to
comply with local regulations, one of them being that police
officers could enter and leave freely. At the meeting the plain-
tiff demanded the officers give up their weapons, and when they
refused to do so the meeting was broken up. The plaintiff sought
damages from the police and city attorney. The court, in ruling
for the defendants, affirmed the right of the police to attend
meetings in the auditorium in the interest of public order.

PHOTOGRAPHY

In Toledo, Ohio on February 21, 1970, members of the Police
Department monitored a protest march inwvolving some 100 partici-~
pants. The group was rallying against the "Chicago Seven”™ trial.

Across the street from the rally at the Federal Building, po-
lice officers, just prior to the start of the rally, set up a movie
camera complete with vehicles and technicians, in order to photo-
graph the demonstrators. When the marchers arrived at the Federal
Building, the officers began to photograph the rally in its entirety.
Later, a named plaintiff brought a class action and alleged that
the photographing was conducted to demean the participants as well
as to discourage other similar rallies. The complaint further
alleged that the "incessant and blatant photographing of the parti-
cipants of the rally served no valid investigative or other law '
enforcement purpose,” and it was intended to "discourage partici-
pation in or association with the rally and the opinions expressed
by the protest.”




Page 6 December, 1974 Brief No. 74-6

The complaint stated that "this photographic project of the
Toledo Police Department deterred various participants from re-
maining for the full demonstration and intimidated members of the
public and observers from observing or being associated with the
demonstration or the participants.”

It was claimed that "the conduct of the named defendants, their
agents, and employees in photographing persons attending said march
and rally ([was] in violation of the First Amendment to the United
States' Constitution," in that it abridged, deterred and harassed the
plaintiffs and persons similarly situated in the exercise of the
First Amendment rights.

For relief, the plaintiff sought the following:

2. A preliminary and permanent injunction restraining the said
defendants, their agents, and employees from photographing and investi-
gating persons participating in or attending such publlc meetings or
demonstrations in the future.

3. An injunction requiring the defendants to produce and destroy
all photographs taken by them, or by thelr agents and employees, of the
plaintiffs or other persons attending the rally described above.

On December 13, 1972, U.S. District Judge Young, reflecting on {
the §1983 suit, found that the complaint was not a class action and
found that "no evidence" was or could be produced which would estab-
lish any right of the plaintiff, or of anyone else, to the relief
sought. The action was, accordingly, dismissed. Bafdwin v. Qudinn,

Civ. No. C 70-59 (N.D. Ohio, 1972). (Copies of the complaint and
Order are on file at AELE, Ref. No. 650.)

In Aronson v. Glarusso, 436 F.2d 955 (5th Cir. 1971) four
citizens brought a purported class action against the former Super-
intendent and the then Director of Intelligence of the New Orleans
Police Department. Proceeding under 42 U.S.C. §1983, they sought
injunctive relief against the photographing of persons who might
attend meetings, rallies, demonstrations and vigils at which unpop-
ular or dissenting opinions or views are expressed or represented.

The U.S. District Court for the Eastern District of Louisiana’
dismissed the action, finding that "...the police photographers
were polite, in fact cordial, and did not in any way abuse, insult
or harass any demonstrator in the exercise of their expression."
Noting that the only basis for the suit was the displeasure of the
plaintiffs at being photographed, the court found the complaint
failed to state a cause of action.
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The department showed that the pictorial evidence gathered in
the’ series of investigations conducted was secured with the least
amount of interference by plainclothesmen who were stationed, when
possible, some distance from the demonstration. The holding of
the lower court was affirmed on appeal. '

In Uonohoe v. Duling, 330 F. Supp. 308 (E.D. Va. 1971), an
action was brought to enjoin police surveillance and photography
of meetings and demonstrations in Richmond, Virginia. In the class
action, the plaintiffs alleged the activities chilled and infringed’
upon their First Amendment rights and invaded their constitutionally
protected right of privacy. .

In justification of its activities, the department maintained
that they (1) can determine the identity of outsiders who may have
caused violence in other cities, and (2) the effect of makinyg a
record on film has a deterrent effect on violence and vandalism.

Unlike Anronson, the plaintiffs in Donohoe did not object to the
photographing of themselves, but contended that some persons had
been frightened from participating in demonstrations due to police
presence. The trial judge noted that the named plaintiffs would not
suffer a chilled effect on their rights if they were locked in a
deep freeze. They frankly admitted that none of the activities com-
plained of deterved them in performing leadership roles in demonstra-
tions, and then suffered no specific injury. Lacking a showing
of irreparable harm, therefore,the District Court dismissed the action.

On appeal, the Fourth U.S. Circuit Court of Appeals held on the
basis of Laind v. Tatum, infra, that the case represents no more than
a claim of an alleged "chill" by the mere existence of a governmental
data gathering activity "broader in scope than is reasonably necessary
for the accomplishment of a valid governmental purpose." Donohoe v.
Duling, 465 F.2d 196 at 202 (quoting 408 U.S. at 10). The lower court
action, accordingly, was affirmed in a 2 to 1 opinion. -

In Sanchez v. Los Angeles Police Department, No. 69-2302 (C.D.
Cal. filed 1969) the plaintiffs alleged LAPD photography at a demon-
stration which protested a police shooting chilled their rights of

‘free speech, association, assembly and petition. They asserted that

retention of the photographs implied a threat of arrest and harass-
ment. By the terms of a settlement reached, the police destroyed
all 65 of the photographs taken, and the action was dismissed. Sub
nom Gandera v. Los Angeles, (1971). '

In Ho&mes v. Chunrch, 70 Civ. 5691 (S.D.N.Y. 1971) four named
plaintiffs sued the New Rochelle, N.Y., Police Department seeking an in-
junction against alleged poiitical surveillance and destruction of
dossiers of those connected with the local Draft Counseling Service.
The U. S. District Court granted relief to the named plaintiffs but
refused to extend the relief to members of the purported class.
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For reasons best known to himself, the counsel for the police com-
missionmer conceded in court that the department was "not authorized by
law to engage in surveillance of any person [who was] neither suspected
of criminal activity nor engaged in criminal activity nor with a crim-
inal record." Accordingly, Judge Constance Baker Motley enjoined the
police department from engaging in such surveillance, making dissemin-
ation of the results, and ordered the expungement of all files and in-
dex cards relating to the named plaintiffs. (AELE Ref. No. 676).

Two years later, a similar case was adjudicated in the same court
district. In Baflf v. Del Bello, 72 Civ. 2112 (1-15-73) twenty named plain-
tiffs alleged that members of the Yonkers, N.Y. Police Dept. engaged in
"systematic surveillance," photography and the compilation of dossiers
in violation of the First and related Amendment rights of participants
at marches, rallies, meetings and similar events.

Without a written opinion, Judge Charles Brieant denied the plain-
tiffs' motion for a preliminary injunction and the determination <f a
class, and entered a summary judgment in favor of the defendant police
and municipal officials sued. (AELE Ref. No. 675).

In Vietnam Veterans Against the Wan v. Nassau County Police
Depantment, 10 Crim. L. Rptr. 2152 (E.D.N.Y. 1971) a suit was filed
to enjoin the attendance at meetings and photography of the group
and its leaders. The decision, rendered before the Supreme Court came
down with laiad v. Tatum, applied a balancing test to the rights
chilled under the philosophy of N.A.A.C.P. v. Butiton, 371 U.S. 415
(1963) and N.A.A.C.P. v. Afabama, 357 U.S. 449, 460 (1958) and pre-
sumed legitimate law enforcement purposes. The court required the
plaintiffs to demonstrate the chill alleged, rather than require
the police to demonstrate that the information gathered was related
to a legitimate governmental purpose.

JUSTICIABLE CONTROVERSY

In Lainrd v. Tatum, 408 U.S. 1, 92 S. Ct. 2318, 33 L. Ed. 24
154 (1972) the Supreme Court reviewed a class action brought against
the Secretary of the Army challenging civilian surveillance activi-
ties and the maintenance of dossiers. The justification raised by
the Army was that pursuant to 10 U.S.C. §331 the Army may be (and has
been) called to quell local disorders when the President directs that
action pursuant to statute. This is in aid of local police duties
and fulfills police objectives, rather than military ones.
144 U.s. App. D.C. at 77, 444 F.2d4 at 952.

Writing for the majority in the 5 to 4 decision, Chief Justice
Burger ruled that the plaintiffs had failed to present a "justiciable
controversy" since they could not show either specific action directed
against them (as named plaintiffs) and the activities complained
of disclosed no unlawful character. Even if the challenged activity
is a "justiciable controversy," the named plaintiffs must additionally
show a past, present or specific future injury.
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Burger said that "speculative apprehensiveness that the Army
may at some future date misuse the information in some way" was in-
sufficient. 408 U.S. at 14. Condemning the suit, Burger said the
plaintiffs sought a "broad scale investigation, conducted by them-
selves as private parties armed with the subpoena power of a federal
district court and the power of cross-examination to probe into
the Army's intelligence gathering activities." 1Id.at 13, 92 S. Ct.
at 2326.

In a prior case, a federal district court in Chicago dismissed

.another challenge to Army surveillance saying it was "Much Ado About

Nothing." 1In Ameadican CLvil Liberties Union v. Wesimoreland, 323

F. Supp. 1153 (N.D. Ill. 1971) Judge Austin found that the activi-
ties complained of were a waste of taxpayer money. "Military in-
telligence is the Army's WPA, its leaf-rakers, its shovel-leaners,
and paper shufflers." Continuing, he said that "...while there is

no violation [of constitutionally protected rights] proved by a
preponderance of the evidence... [the defendants have created al
papyrus [of] paper clippers to preserve for posterity and their
grandchildren their importance while they occupied the federal scene."
He found "foot surveillance" activities to be "ridiculous" but gla-
morous to those who have been looking at too many statutes of Nathan
Hale. At 1154.

On appeal the Seventh Circuit said, for the purposes of de-
ciding the case at that time (before the opinion in Laird v. Tatum
was announced) the court would assume without deciding that (1) a
massive surveillance operation can have a sufficient deterrent
effect on the free expression of ideas and (2) if the activities
complained of were illegitimate, they could be excised by ju-
dicial decree. Even so assuming the court held that, the Army's
intelligence activities were not massive or overly broad. The
court affirmed Judge Austin's order denying the injunction and
dismissing the complaint. Sub nom A.C.L.U. v. lLaind, 463 F.2d
499, 500 (7th Cir. 1972), cert. den. 409 U.S. 116, 93 S. Ct. 902.

In Handschu v. Special Senvices Division, 349 F. Supp. 766
(S.D.N.Y. 1972) Judge Weinfeld held in an action brought by sixteen
named litigants that "overt surveillance" and "intelligence gathering”
conducted by the New York Police Department was not per 3¢ unlawful.
These were two of seven complained of activities sought to be enjoined
in the §1983 class action. The case is discussed in detail later.

In Vietnam Veterans Against the Wan v. Benecke, 63 F.R.D. 675
(W.D. Mo. 1974) an action was brought by a purported class seeking
injunctive and declaratory relief against the Kansas City, Missouri
Police Department. The VVAW had obtained a parade permit for July 4,
1971 and proceeded to march, led by a member of their color guard
who carried the American flag in an inverted position. The act vio-
lated a city ordinance and the man was arrested. Stating that they
had no adequate remedy at law, the plaintiffs sought the following,
and other named relief:
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f) A permanent injunction restraining the defendants, their agents and
emplobees from gathering information from and about plaintiffs and the class they
represent through compiling intelligence files and photographs of plaintiffs and
members of plaintiffs' class on the basis of the latter's participation in or
attendance at the First and Fourteenth Amendment protected meetings, demonstrations,
and public assemblies held by citizens' groups whose political and social views are
considered dissident or 'unorthodox' by... the... police.

j) An Order requiring the defendants to destroy the intelligence files...
now in their possession and any other similar dossiers of political and personal
information which violate the Constitutional rights of the plaintiffs and the
class they represent,

l) An Order appointing a special master to supervise defendants’ compliance
with the injunctions described...

After discovery proceedings were completed the court dismissed
the class nature of the injunction, for a failure to show, as ve-
quired by Fed. R. Civ. P. 23 (a) (2) that there existed questions
of law or fact common to purported members of the class. The action
was not permitted to stand as a class suit since effective re-
lief could be granted individually.

In addition, citing lLaiad v. Tatum, supra, the court ruled thc
plaintiffs failed to establish sufficient standing and cognizable
justiciable controversy. Specifically, they failed to allege any
objective harm with respect to the surveillance activities com-
plained of, As noted in the opinion:

First ...neither the complaint nor any of the pleadings submitted...con-
tain a single allegation that any prosecution has occurred...[or] at the evidentiary
hearing... Nor is there any indication of any systematic viclations of...rights or
any objective threat of prosecution. At 683.

The city attorney had dismissed the charges against the color
guard member, and thus the litigation was ended. An appeal was not
taken.

PRIVATE SECTOR

Finally, there are two arbitration decisions and one court case
relating to overt surveillance of employees. In Caproco, Inc. and
UphotLsteners' Intemnational Union of North Ameaica, Local 25, 71-1
ARB 48127 (Missouri, 1971) the employees' union filed a grievance
against the use of closed-circuit television monitoring (CCTV).
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: The company argued that the employees were fully informed as
to when their work was being observed through the use of TV, and it
was no more an infringement upon an individual employee's privacy
than the presence of the time study personnel who traditionally
have observed the individual at work to establish proper rates for
incentive operations.

The company also contended that not only was an employee fully
informed but also, if the employee being observed was one whose
performance was sub-standard, he was permitted to later watch the
videotape so as to learn how to improve.

The union asserted that the action of the company in intro-
ducing closed-circuit TV was an infringement upon the civil rlghts
of the employees.

The arbitrator held that when there is no specific contract
provision to the contrary, a company has the right to install closed-
circuit TV cameras to study employee performance. The arbitrator
did not accept the union's contention that the TV's induced presence
caused physical and mental discomfort to the employees. Rather, it
accepted the claim that videotaping was an effective aid in motiva-
ting employees who had previously been unable to produce at normal
levels.

A prior decision by an arbitrator in New York came to the oppo-
site conclusion. In Eico, Inc. 44 L.A. 563 (1965) the firm was
ordered to dismantle two CCTVs that had been installed to watch
employees on the production floor.

When the purpose of the photographing of employees is related
to the employer's efforts to promote efficiency and safety of workers,
it is not an invasion of privacy and does not warrant inijunctive re-
lief. Thomas v. General Electric Co., 207 F. Supp. 792 (D.Ky. 1962).

The action had been removed from state court, and sought da-
mages and injunctive relief from photographing employees of the firm.
The court noted that if the company had to resort to normal super-
visory methods in lieu of motion pictures, the additional expense
would amount to $90,000 per year. The court held that an employer's
right to photograph employees for the purpose of increasing effi-
ciency and promoting safety was legitimate and did not violate the
rights of privacy of the employees. At 799.

HARASSMENT

In an unusual case, a reputed leader of the Chicago crime syndicate,
Sam "Momo" Giancana, brought an action to enjoin the SAC of the local
FBI office from conducting harassing overt surveillances. Judge
Austin, in his findings of fact, found that the plaintiff was the
object of a 24-hour moving surveillance, that between two to five cars
stayed at his residence, and that they followed him into restaurants,
stores and his golf course. The court found that these actions,
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without any stated justification by the defendants, constituted
an "arbitrary intrusion into his privacy" and a "deprivation of
his liberty and freedom."

Noting that it was not the intention of the court to "interfere"
with proper investigations of the FBI, the court nevertheless limited
surveillances to a single vehicle at his home, and a single vehicle
while driving. Gdiancana v. Johnson, No. 63 C 1145 (N.D. Ill. 1963).
On appeal, the injunction was vacated for lack of jurisdiction under
U.8.C. §1331 ($10,000 injury requirement). Sub nom Giancana v.
Hooven, 322 F, 24 789 (7th Cir. 1963).

Absent proof of harassment, no limitation on vehicle sur-
veillance should be applied. As stated in People v. Escarcega,

117 Cal. Rptr. 595 (Cal. App. 1974):

...no rule occurs to us which would prevent a policeman from following
a vehicle on a public highway without any reason; certainly no unreasonable
search or violation of privacy would be involved. Such conduct might be of-
fensive, or officious or ill-mannered, but it is not constitutionally regulared.

In Schuftz v. Frankfont M. Accid. & P.G. Insur. Co., 139 N.W.
386 (Wis. 1913) it was held that the open, public and persistent
shadowing of another without any attempt at secrecy and in such a
manner to make it obvious the plaintiff was being followed consti-
tuted an actionable tort. The court, holding that the actions did
‘not constitute false imprisonment or invasion of privacy (as recog-
nized sixty years ago), nevertheless ruled that the acts complained
of were unlawful acts "resulting in legal injury to the reputation
of the person who is the object of such attentions." See however,
Chappefl v. Stewant, 33 Atl. 542 (Md. 1896) denying injunctive relief.

in E2Lenberg v. Pinkenton's Inc., 188 S.E. 2d 911 (Ga. App. 1972)
an employee brought suit against his employer (who had earlier sued
for injuries) and an investigative firm retained by the employer.

The complaint alleged the detectives conducted open surveillances

to the alarm of the plaintiff, his family and neighbors; they tres-
passed on his property and followed him in an obvious manner, all

of which was alleged calculated to induce his dropping of the suit
for injuries against his employer. The court ruled that a person
waives a certain amount of privacy and subjects himself to a limited
amount of investigation when he files a claim for relief. The reason-
ableness of the investigation, however, is a matter for the jury to
determine. The court ruled, moreover, that the employer, Central of
Georgia Railroad, could not insulate itself from liability through
the guise of retaining an independent contractor. At 914.

Finally, in Galella v. Onassis, 487 F.2d 986 (24 Cir. 1973) the
wife of the late President John Kennedy and three secret service
agents were sued for false arrest, malicious prosecution and inter-
ference with trade. The lower courts dismissed the plaintiff's ac-
tions and granted the widow injunctive relief on her counterclaim
against malicious and harassing photography. )
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The photographer sought to justify his actions based on the
First Amendment; the court, although recognizing the public's in~
terest in the cross-litigant Onassis, found that the photographer
went far beyond reasonable bounds of news gathering by his constant
surveillance, and his obtrusive, intruding presence. Holding that
the First Amendment does not erect a "wall of immunity" the court
said that torts committed in news gathering activities are not pro-
tected. However, the court modified the injunction against approaching
within 100 yards of Mrs. Onassis and lowered it to 25 feet; the pro-
hibition against interfering with secret service agents was continued.

Most of the suits filed against officers alleging harassment

involve covert surveillances that become known by inadvertence.
Cases in this catedory are discussed in the next chapter, pp. 30-35.

C - COVERT SURVEILLANCE

In the following sections this brief discusses covert sur-
veillance operations conducted with a principal person, place or
organization targeted. The respective subheadings cover public
places, semi-public places, trespass and harassment.

PUBLIC PLACES

In this regard, the law relating to overt surveillance activi-
ties should be reviewed. The bulk of the case law in this field
arises through criminal prosecutions. Due to the existence -of the
exclusionary rule, mandated upon the states in Mapp v. 0Oh{io, numerous
techniques have come into question. While a particular action may
never have been called into question, most have been questioned in
some form or another as a defense to a criminal prosecution, or in
support of a motion to suppress and reject testimony or physical
evidence gathered. If a criminal appellate court has sustained the
lawfulness of the activity questioned, we can assume that it does
not constitute a tort, and cannot form the basis for a civil suit
seeking damages or injunctive relief. An exception, of course, is
when a lawful investigative technique is misused for an unlawful
purpose, as a mere cover for intended wrongdoing.

Cases which attack surveillance and infiltration cite, in
addition to the N.A.A.C.P. membership roster cases below, two im-
portant U.S. Supreme Court cases. The first is Katz v. United States,
389 U.S. 347 (1967) which invalidated the use of an electronic eaves-
dropping device where no physical trespass was involved, on the _
basis of the defendant's "expectation of privacy." The expectation
is not a subjective test, but is an objective test which must pass
the criteria of reasonableness.
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The second case of importance in the law of privacy is Galswold
v. Connecticut, 381 U.S. 479 (1965) which invalidated that state's
proscription against the sale of birth control devices. The majority
of the court, in attempting to define the constitutidnal basis of
the privacy doctrine, declined to connect it to any specific amend-
ment. Rather, the court found the doctrine fell within the "penumbra"
of the Bill of Rights. In many of the cases discussed in this section,
courts have addressed themselves to the claimant's "Fourth Amendment
right of privacy." Part of this affiliation of the two is due to a
misunderstanding of the penumbra concept; part is due, based on the
circumstances of the case at bar, to the inapplicability of the
other Amendments in the Bill of Rights.

Not all states recognize the invasion of privacy as a suable
tort; some states, such as California, have recognized the tort for
over forty years. It is probable, even in states that do not recog-
nize the tort, that damages and injunctive relief will nevertheless
be available to litigants challenging surveillance excesses under the
continuing nuisance and assault doctrines.

SURVEILLANCE OF HOMES

Police officers, in general, may look through undraped windows
when they are standing in a public place, such as a sidewalk, street
or other fully public facility, The cases upholding the validity
of such surveillances are numerous. People v. Holloway, 41 Cal. Rptr.
325 (1964) involved the viewing of narcotics offenses through an
open window at an apartment house. Jenkins v. Sitate, 248 So.2d4 758
{Ala. 1971) involved similar facts; as to the Kafz argument, the
court said signs or fences could become indicia of an expectation
of privacy but were not involved in the case at bar.

In United Stales v. Brown, 487 F.2d 208 (4th Cir. 1973) the
court upheld a surveillance of the defendant's barn, in sufficient
proximity to smell fermenting mash.

The California Supreme Court has held that trash can searches
are impermissible under their expectation of privacy interpretation
to the California constitution. See People v. Edwands, 458 P.2d 713
(Cal. 1969) and People v. Krivda, 5 Cal. 357, 364 (1971), rem. 93 S.
Ct. 32 (1972), suppression reaffirmed at 8 Cal.2d 623, 624. Other
courts have wisely not followed the Kaivda philosophy, and permit
trash can searches, in the absence of a physical trespass upon the
domestic economy of the dwelling. See Undited Stales v. Dzialak,

441 F.2d 222 (N.Y. 2d Cir. 1971).
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. In State v. Ashby, 245 So.2d 225 (Fla. 1971) officers saw
from the street in front of the suspect's home a trailer and auto
which bore plates issued to another vehicle. The search, subse-
quent arrest and seizure were upheld under the general rule that
there is no illegal search when an officer sees something from a
place where he has a legal right to be. At 227.

USE OF BINOCULARS AND SCOPES

There is nothing improper pex 4e, with the use of magnifying
glasses or telescopes. See Hodges v. United States, 243 F.24 281
(5th Cir. 1957), Fullbaight v. United States, 392 F.2d 432 (10th
Cir. 1968) 7 United States v. Grimes, 426 F.2d 706 (5th Cir. 1970)
and United States v. Sims, 202 F. Supp. 65 (D. Tenn. 1962). The
Hodges case involved the surveillance of a still some 225 feet dis-
tant, outside of two surrounding fences and with the use of bino-

culars.

In Johnson v. State, 234 A.24 464 (Md. 1967) the court sustained
a binocular surveillance some 150 feet distant, through the open
window of the defendant's home. And in Comm. v. Heanfey, 263 A.2d
904 (Pa. 1970) a federal agent, using binoculars, viewed gambling
violations through a defendant's window. The agent had to climb a
stepladder to see into the premises; however, the place viewed was
a business establishment and not a dwelling house. It is unlikely
that most courts would sustain a search requiring the use of a
stepladder to see in, particularly a dwelling, after Katz. The
Hernlfey case also held that Kafz was not retroactive, but said that
ruling was not essential to its holding since the defendant should
have closed his curtains. See also, People v. Vermouth, 116 Cal.

Rptr. 675 (App. 1974).

In United States v.Lloundmannz, 471 F.2d 1040 (D.C. Cir. 1972)
cert., den. 410 U.S. 691, a gambling conviction was sustained based
on evidence gathered through the use of high-powered binoculars,
from a high vantage point in a nearby building.

ARTIFICIAL ILLUMINATION

If an officer's observations do not constitute a search with-
out the use of artificial illumination, use of a flashlight or spot-
light will not change the character of the surveillance. There are
a number of flashlight cases: State v. Lfoyd, 435 P.24 797 (Ida.
1967); Childens v. Comm., 286 S.W. 2d 369 (Ky. 1955); State v. PLummen
241 A.2d4 198 (Conn. App. 1967); Dorsey v. United States, 372 F.2d
928 (D.C. Cir. 1967); United States v. Wrighit, 449 F.2d 1355 (D.C.
Cir. 1971); Panks v. State, 248 So.2d 761 (Ala. Cr. App. 1971);
Walken v. Beto, 437 F.2d 1018 (5th Cir. 1971) involving the shining
of a flashlight into a car as not constituting a search; Maxrshall v.
United States, 422 F.24 185 (5th Cir. 1970) where is was said, "The

- plain view rule does not go into hibernation at sunset;" and People
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Supenion Count {(Mata}, 84 Cal. Rptr. 81. Additional cases are
cited in Fisher, Seanch and Seizunre §31, Northwestern Univ. (1970).

Plummen was a pre-Kalz decision upholding a surveillance by
an officer, perched on a fire escape, who peered into a window with
the aid of a flashlight. UDondey involved the shining of a flashlight
into the defendant's car, by narcotics officers in a high-crime
area in D.C.; it was also decided before Katz. United States v.
Harold Wrnight was decided post-Katz and involved a surveillance
of a partly opened garage with the use of a flashlight.

Wrnight is an important case because it held (1) the act was
not a search because it fell within the"plain view" exception approved
in Chimel, Harnis v. United States, at 370 F.2d 477 (1966) and Doxa-
man v. United States, 435 F.2d 385 (1970); (2) it found that if the
officer has to perform contortions to conduct his surveillance, the
viewing was still legal, citing James v. United States, 418 F.2d 1150
(D.C. Cir. 1969). James held that an officer could "crane his neck,
or bend ovexn, on squat...so long as what he saw would have been vi-
sible to any cuxifous passerby." (Emphasis added.) At n.7 in James.
Wnight also held that (3) Vale v. Loudlsiana protected dwellings,
and that while "a garage is perhaps more deserving of...protection
than an open field [it deserves] less than that afforded [a] dwelling.
At 1362.

~

Finally, Wnight holds that (4) Kafz is not applicable to anything
which might be exposed to the public; and the simple pronouncement
that Katz protects people, not places, is not a sufficient basis
to afford the defendant any protection. At 1363-64.

Another case cited above, Parks v. State, held that "the lack
of daylight required the use of a flashlight” in an auto surveillance

case. At 762.

Two decided cases seem, at first blush, to restrict the use of
flashlights. These cases go not to the use of a light pex se¢, but
to the scope of the search in which a light was utilized. 1In Baxnes
v. State, 130 N.W. 2d 264 (Wis. 1964) the court invalidated a stop-
and-frisk of the defendant where the officer searched the inside of
his coat pocket without first feeling a bulge, and with the aid of
a flashlight. The court found the exploration of the pocket to be
beyond the scope of a permissible "pat~down." At 269. In Pruiilf v.
State, 389 S.W. 24 475 (Tex. Cr. App. 1965) the court invalidated
the opening and search of a box located in the defendant's vehicle.
The auto was stopped for a license check, and the box was spotted
with the aid of a flashlight. The court made clear that if the
evidence was visible without opening the box, it would have been
admissible. At 476.
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Spotlight surveillances are no different. 1In Undited States v.
Lee, 274 U.S. 559 (1927) the U.S. Supreme Court affirmed the con-
viction of a defendant who was transporting contraband on the deck
of a ship, spotted with the aid of a searchlight.

Likewise, the use of an ultraviolet lamp which excites fluores-
cein powder is permissible. Brock v. United States, 223 F. 24 681,
685 (5th Cir. 1955).

USE OF VIDEOTAPE EQUIPMENT

Two recently developed optical/recording systems have been
adapted for law enforcement usage. The first is closed circuit
television (CCTV) which can broadcast a live image, store it on
tape for later viewing, or do both simultaneously. Low light level -
television (LLLTV) is a refinement of CCTV and does not require the
emission of a beam or radiation (such as infrared). Such cameras
are installed on poles above the street, can operate with an illu-
mination range of 0.0001 to 10,000 foot candles {starlight to sun-
shine), are remotely controlled and feature a zoom lens. They are
connected to police headquarters via coaxial cable or microwave; they
are encased in a steel environmental housing and equipped with window
wipers and sprayers, ventilating fans and heaters. While the cameras
can rotate 120° vertically, they are usually fixed to prevent window
peeping. Although fixed surveillance posts are the normal applica-
tion of the cameras, portable units can be mounted for temporary
surveillance purposes.

In Nationaf Commititee to Defend the Panthers v. Leary, No. 70
Civ. 1764 (S.D.N.Y. 1970) supporters of Panther Bobby Seale,(on trial
in New Haven, Connecticut) planned to leave New York by bus to that
city. Police intelligence officers set up a remote CCTV atop a
building facing Union Square, an East Village Park in Manhattan. Be-
lieving that officers would tape their embarkment, a suit was filed
to enjoin the videotaping outright’ the court ordered the department
to retain any tapes made, pending final disposition of the suit. The
city chose not to tape the event, and the suit was dropped.

Because of the videotaping capabilities of CCTV, it has been
suggested that its use is violative of the First Amendment, in that
it causes the usual "chilling effect" on the rights of speech (lip-
reading), assembly and association. Those who complain about such
activities cite as "authority”the following cases:

*N.A.A.C.P. v. Alabama, 357 U.S. 449 (1958) where the U.S.
Supreme Court invalidated an Alabama requirement that the NAACP
furnish its membership lists. Similar cases include N.A.A.C.P. v.
Button, 371 U.S. 415 (1963), Gibson v. Flonrnida Legislative Invesiti-
gation Commitfttee, 372 U.S. 539 (1963), and Bates v. LitilLe Rock,
361 U.S. 516 (1960).
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*Talley v. California, 362 U.S. 60 (1960) involved the invali-
dation of a California ordinance by the U.S. Supreme Court; the law
required handbills to carry the name of the distributor, sponsor

or preparer.

*Lamont v. Posimasten Genenatf, 381 U.S. 301 (1965), invalidated
a requirement that addressees of communist propoganda mail first
send a reply card in order to receive delivery.

Theoretically, an intensive camera surveillance of a meeting
or demonstration could identify a substantial number of members and
non-member participants and accomplish the same purpose as subpoenas
for the membership and support lists. But there is a salient dis-
tinction between the disclosure of a membership roster, which would
include the names of persons who would never dream of attending a
public protest, and the photographing of those who take part in ac-
tivities on a public street for all to see. On that basis, NAACP
v. ALabama can be distinguished. Talfey v. California involved a
"prior restraint" on handbills, an aspect not involved in videotaping.
Lamont can be viewed as a pure harassment case; the constitutionality
of mail covers has been consistently upheld (see subsection <infnra).

SEMI-PRIVATE AREAS

Included in this category are those places which are not purely
public, but which the public has access to, such as common access
locations and open fields. They are distinguished from purely pri-
vate places where the public does not have access, and a trespass

is more than technical (such as entry upon the curtilage of a dwelling).

OPEN FIELD DOCTRINE

Mr. Justice Holmes first announced the doctrine in Hester v.
United States, 265 U.S. 57 (1924). The gist of the holding is that
a mere "technical" trespass upon private property does not, 4ipéo "’
facto, render a search unlawful. Simply stated, not every place is
entitled to the protection of the Fourth Amendment, since the Consti-
tution prohibits "unreasonable" searches, not warrantless searches.

Hesten involved the secretion of revenue officers some 50 to 100
yards from the home under surveillance, and clearly not within the
curtilage of the premises. Curtilage is "determined from the facts,
including its proximity or annexation to the dwelling, its inclusions
within the general enclosure surrounding the dwelling, and its use
and enjoyment as an adjunct to the domestic economy of the family,"
Carne v. United States, 231 F.2d 22 (10th Cir. 1956), cert. den. 351
U.S. 932). State courts have come to the same conclusion, such as
People v. Shielfds, 43 Cal. Rptr. 188 (Cal. App. 1965); and People
v. Sproviend, 252 N.E. 24 531 (Il1l. 1961); other recent federal cases
include United States v. Johnson, 467 F.2d 630 (24 Cir. 1972); Undited
States v. Shepanrd, 473 F.2d 139 (D.C. Cir. 1972) and cases cited
therein.
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' Since the landmark decision of Katz v. United States, supnra,
several cases have come down reaffirming the open field doctrine.
In State v. Stanton, 490 P.2d 1274 (Ore. 1971) the Supreme court
of Oregon upheld the entry of a police chief onto undeveloped pasture
lands, surrounded by a fence. The court found that fences, in that
area, were designed to keep cattle in, not people out, and that the
owner did not have reasonable expectation of privacy. See alsoc People

" v. Bradlfey, 460 P.2d 129 (Cal. 1969); WattenbuAQ_v. United States,

388 F.2d 853 (9th Cir. 1968).

In United States v. Brown, 473 F.2d 952 (5th Cir. 1973) the
officers opened a suitcase containing money taken in an armed robbery.
The suitcase was dug up in a chicken coop located in an open field;
The conviction was affirmed, citing Hestex.

A post-Katz case invalidating the search was lLorenzana v. Supernionr
Count, 511 P.2d 33 (Cal. 1973), involving narcotics violations. Based
on the tip of a reliable informant, police officers kept a house
under surveillance. Unable to see much from the street, they tres-
passed on private property which exhibited no invitation to public
use. From this vantage point the officers viewed enough over a
period of time to effect an arrest.

The California Supreme Court held that the arrest was invalid
because the probable cause basis was founded on things seen and
heard while trespassing, where the property owner had an expectation
of privacy. The court said that unless the surrounding area of a
private residence has been open to public use, the occupant can claim
that he expected privacy. Implied permission is extended by a
sidewalk, pathway, common entrance or similar passageway. At 35.

COMMON ACCESS DOCTRINE

In general, police officers may follow their targets, or estab-
lish fixed surveillance posts in the lobbies or hallways of hotels
and apartment houses, multiple residence garages and parking lots.
In People v. Ternry, 70 Cal. 2d 410 (Cal. 1969) the officer peered
through the windshield of an automobile parked in a garage exclu-
sively used by tenants of the building. Things seen in the vehicle
were admissible.

Conversations overheard while standing in a common hallway (or
things routinely observed) also may be used in evidence, People v.
Rucken, 197 Cal. App. 2d 18 (1961); Peopfe v. Jeffenson, 230 Cal.
App. 24 151 (1964).

In State v. Smith, 181 A.2d 761 (N.J. 1962) the defendant was
convicted of possession of heroin. Following an informant's tip,
detectives went to the defendant's apartment house, stood in the




Page 20 December, 1974 Brief No. 74-6

hallway and looked through a crack in the door. They saw the
defendant with a tourniquet and a needle, which was held to be
lawful surveillance furnishing probable cause.

In United States v. Lewis, 227 F. Supp. 433 (S.D.N.Y. 1964)
the defendant was convicted for possession of heroin. Two narcotics
agents had learned of a delivery to be made to defendant's apartment.
One waited on a nearby stairwell and another on the roof over de-
fendant's apartment. When the person delivering approached the apart-
ment so did the agent on the stairs. The delivery pexrson dropped a
package and started to flee; a scuffle ensued. The defendant heard
the commotion and threw a package out her window. The agent on the
roof retrieved it; it appeared and tested as heroin. The defendant
alleged the agents were trespassers and their actions constituted
an unreasonable search. The court held that the agent on the roof
committed a technical trespass on the landlord but this and nothing
more did not invalidate what he saw and what he did (at 436). Among
the factors the court found important are the householder's interest
in privacy, the nature of the actual dwelling and the fact that the
agent on the roof was not peering in but only saw the defendant do
what any member of the public could have seen her do. At 436.

In G4£€ v. State, 394 S.W. 24 810 (Tex. 1965) the court sustained
the defendant's conviction for possession of narcotic paraphernalia.
On a tip from a motel owner, police discovered the defendant in a
cabin and placed him under surveillance with the motel owner's per-
mission. In walking by the defendant's cabin, the police noticed
incriminating activity through partially open venetian blinds. The
police subsequently forced their way in and arrested the defendant.
On appeal, the defendant claimed the walkway from which the police
observed his activities was part of the curtilage of the cabin and
the officer had trespassed without a warrant. The Texas courts af-
firmed the conviction, which was sustained by the Fifth Circuit, re-
viewing the case on a habeas corpus petition, sub nom Gif v. Beto,
440 F.2d4 666 (5th Cir. 1971).

In Statfe v. Penna, 241 A.2d 385 (1967) the Connecticut Supreme
Court sustained the appellant's conviction for sodomy and inde-
cent assault, following his arrest on the scene. Officers had ob-
served his acts through a window from a common corridor, and were
present at the time, based on an informant's tip.

In United States v. LLanes, 398 F.2d 880 (2d Cir. 1968) officers
had watched the defendants enter an apartment and heard loud voices
while standing in the hallway. The conversation indicated that a
drug related transaction was occurring behind the door. The Second
Circuit held that where the conversations took place in a loud voice,
and were heard without any mechanical aides, the officers did not
violate the Fourth Amendment and the words heard could be used to
establish probable cause for arrest.
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. In Ponce v, Craven, 409 F.2d 621 (9th Cir. 1969) the defendant
had been convicted of narcotics violations. In response to a tip
by the motel manager, police observed the defendant's room. 1In
passing by a partly open bathroom window, officers saw narcotic
paraphernalia and heard the defendant talking to a companion about
heroin. The defendant alleged an invasion of privacy. The Ninth
Circuit held that while the occupant of a motel room is entitled
to the same protection as an owner of a house against unreasonable
searches and seizures, the very nature of motel residency distin-
guishes the scope of protection. This is because the motel occu-=
pant must share corridors, sidewalks, yards, and trees with other
occupants.

Also in 1969, the California Supreme Court reveresed a nar-
cotics conviction in People v. Beautkho, 453 P.2d 721. However,
the court based its findings on the lack of necessity demonstrated
in justification of an unannounced entry to effect the arrest. The
fact that the officer had seen drug paraphernalia through a gap in
the defendant's curtains did not affect the legality of the raid.

In People v. Colvin, 96 Cal. Rptr. 397 (App. 1971), the de-
fendants were convicted for narcotics violations. The arresting
officer observed the violations through a bathroom window adjacent
to a common area. The surveillance was upheld, as not an invasion
of their expectation of privacy, due to the neglect of the defendants
to protect against a viewing through the window.

In United States v. Sin Nagh Fang, 490 F.2d 527 (9th Cir. 1974),
the court affirmed a conviction for narcotics violations. The de-
fendant on several occasions sold heroin to a government informer.
On one of these occasions a government agent in an adjacent motel
room overheard the defendant with the informer. The agent used only
his own ears -- no eavesdropping equipment. The contents of the con-
versation were used later against the defendant. He argued that a
motel room is like a bedroom and has significant rights to privacy.
On appeal the Ninth Circuit held that conversations in a motel room
overheard by a government agent in an adjoining room (without the
use of electronic eavesdropping equipment) are not subject to sup-
pression on ground of violation of an alleged Fourth Amendment right

to privacy.

It is important to distinguish cases that involved use of
the naked eye and unaided ear from those cases where stepladders
are used to obtain visual access and electronic and other sen-
sory devices are used to overhear conversations. The use of
magnifying lens and artificial lights is permissable as discussed
above.
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BUSINESS PREMISES

Respecting commercial places, officers may enter business pre-
mises posing as customers and lawfully observe criminal activity.
People v. Aanofd, 243 Cal. App.2d 510 (1966); People v. Robents,
182 Cal. App. 24 431, 437 (1960). In Robents, officers entered
the defendant's store; inside, they saw and seized stolen property.
The items were admitted into evidence and the surveillance and
seizure were upheld on appeal.

In Peopfe v. Rayson, 17 Cal. Rptr. 243 (App. 1961) police of-
ficers entered a shine parlor and observed bookmaking. In sus-
taining the conviction the court said that the surveillance, through
a window from one room to another, was not a search within the
meaning of the Fourth Amendment.

Similarly, in Thoap v. Depantment of ALcohofic Beverage Controf,
346 P.2d 433 (Cal. 1959), an action was brought to reinstate a
liquor license. The revocation was for bookmaking, and the evi-
dence used consisted of a surveillance of the tavern by agents
posing as customers. The California Supreme Court held that a
barroom is a public place, no warrant is needed to enter it, and
observations therein are not a "search.”

In United States v. Sorce, 325 F.2d B4 (7th Cir. 1963) the
defendants were arrested for unlawful possession of goods stolen
from an interstate shipment. They had been seen in an open air
nursery unloading cartons, removing the contents and burying the
cartons. The cartons were identified as similar to those stolen.
The defendants were arrested and contended that the arresting of-
ficers violated their right of privacy. Citing Hesten, supra, and
Martin v. United States, 155 F.2d 503, 505 (5th Cir. 1946) the
Seventh Circuit concluded the actions did not constitute a "search”
within the meaning of the Fourth Amendment.

For other cases related to this point, read the chapter on
infiltration, (Section D, infzra).

RESTROOMS AND RELATED SURVEILLANCES

Probably no rooms or areas have been the subject of greater
litigation than toilets. Because of their semi-private nature, they
are sometimes used for the sale of narcotics, the taking of bets,
the passing of illicit monies, and acts of sexual perversion.

In Britt v. Supendior Count, 374 P.2d 817 (Cal. 1962) an officer
set up a surveillance in a men's room of a department store. He
secreted himself above the ceiling and watched through the vents.
The defendant was seen engaging in sex perversion and was arrested.
The court reversed his conviction because the defendant closed him-
self off from public view by shutting the door on his stall. A
similar result was reached in Bielichdi v. Superiorn Count, 371 P.2d4
288 (Cal. 1962).
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In Smayda v. United States, 352 F.2d 251 (9th Cir. 1965) the
Nirith Circuit affirmed a conviction for sexual perversion which took
place in a men's room at Yosemite Park. Again, the arresting officer
observed the illicit activity through a hole cut in the ceiling for
that purpose. The conviction was affirmed, even though the room
was equipped with stall doors. The court noted that the doors were
not lockable, the officers had ample cause to believe acts of per-
version were frequented there, and refused to entertain the distinc-
tion made by the California Supreme Court in Baitt.

The mere fact that a surveillance is surreptitious through a
ceiling vent or hole is not determinative. In People v. Young, 29
Cal. Rptr. 492 (App. 1963) the court sustained a conviction for
perversion and upheld the surveillance because the acts were per-
formed in an open stall. In Peopfe v. Hensef, 43 Cal. Rptr. 865
(App. 1965) a conviction for oral copulation was sustained because
the defendant perpetrated the act in plain view of anyone wha could
have entered the room. Peopfe v. Mafdonado, 50 Cal. Rptr. 45 (App.
1966) is in accord as is People v. Healh, 72 Cal. Rptr. 457 (App.
1968). 1In Heath the acts took place in a doorless commode. Finally,
in 1970, California again resounded the "public area of the room"
doctrine in People v. Cragts, 91 Cal. Rptr. 563 (App. 1970), in-
volving activity in front of the urinal.

Georgia had indicated its willingness to follow the Smayda
decision, in M{tcheff v. State, 170 S.E. 2d 765 (Ga. App. 1969).
The case involved clandestine surveillance of a toilet stall leading
to an arrest for sodomy.

Two cases have been decided involving the use of the so-called
"two-way mirror." In Pooxre v. State, 243 F. Supp. 777 (N.D. Ohio,
1965) the officers observed the acts of sodomy in a public toilet
with the use of a two-way mirror. The acts were in the public portion
of the room, and the court sustained the surveillance.

In People v. Triggs, 506 P.2d 232 (Cal. 1973), the California
Supreme Court banned all restroom spying, based on a recently enacted
statute that prohibits the use of two-way mirrors in public facili-
ties; the court found the public policy of the state prohibits all
restroom surveillances with or without mirrors.

MISCELLANECOUS

ATRCRAFT SURVEILLANCE

With the advent of routine police helicopter patrols, some
criticism has developed concerning low level flying, hovering,
use of artifical illumination from extremely bright lights and




Page 24 December, 1974 Brief No. 74-6

the use of binocular equipped flight observers. The problem stems
from observations into backyards surrounded by high fences and
other places where the occupant might have a reasonable expectation
of privacy under the Katz doctrine. Case law has been slow to
develop, despite a decade of helicopter patroling.

In People v. Sneed, 108 Cal. Rptr. 146 (App. 1973) an appellate
court reversed the conviction of a man for unlawful cultivation
of marijuana in his backyard. The ground was not visible from the
road, and the surveillance was from a helicopter hovering 20 to 25
feet above. The surveillance was not an inadvertent sighting;
rather, the flight crew was summoned by officers on the ground to
confirm the surveillance for the purpose of confirming a tip.

The People contended that since the plants were visible from
a neighbor's property the appellant could not have had a rcasonable
expectation of privacy. The court said that the matter was not ab-
solute and all factors that bear on the issue must be considered.
Citing both Tx4iggs and Krivda (discussed above) the court said the .
petitioner had "a reasonable expectation of privacy to be free from
noisy police observation by helicopter from the air at 20 to 25
feet and that such an invasion was an unreasonable governmental in-
trusion into the serenity and privacy of his backyard." At 151.

In Dean v. Supendion Count, 110 Cal. Rptr. 585 (App. 1973)
another California appellate court district reviewed the problem
in a similar case. This time the officers used a fixed-wing air-
craft to confirm a telephoned tip. The area was not a backyard,
but an isolated area in the Sierra foothills, hidden from view by
surrounding hills and woods. The plane passed at some 300 feet
above the area, and a deputy observed marijuana plants of 15 to 20
feet in height with the aid of binoculars.

Going beyond the issues discussed in the Sneed case, the court
looked to the law of property. In general, a landowner may claim
exclusive possession of overlying airspace as he can occupy or use,
citing 25 A.L.R. 2d 1454. However, the court said the Katz deci-
sion makes clear that the Fourth Amendment protects people, not
places, and property rights and the Fourth Amendment are not syno-
nomous .

The court said that one who plants a three-quarter acre tract
of contraband cannot reasonably expect immunity from overflight.
Accordingly, the court refused to quash his indictment, and ruled
there was no Fourth Amendment violation.

Finally, in People v. Superionr Couri (Stroud), 112 Cal. Rptr.
764 (App. 1974) still another California appellate court considered
the issue. Officers investigating a recovered stolen car case be-
gan searching for missing parts. A police helicopter crew summoned
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to assist them observed the parts, at an altitude of 500 feet,
in the backyard of the defendant. Verification was made at this
height, using 20 power gyrostabilized binoculars. At no time
did the aircraft hover over the yard. Officers on the ground
made the apprehension. The court said:

We have concluded that upon this evidence, there can be no finding
that defendants enjoyed a reasonable expectation of privacy for the
storage of stolen automobile parts in this backyard. Loirenzana and
Sneed are distinguishable on their facts.

Patrol by police helicopter has been a part of the protection
afforded the citizens of the Los Angeles metropolitan area for some
time. The observations made from the air in this case must be regarded
as routine. An article as conspicuous and readily identifiable as
an automobile hood in a residential yard hardly can be regarded as
hidden from such a view. Our conclusion here is supported by the reason-
ing and decision in Dean v. Superior Court, (1973) 35 Cal. App. 3d 112,
110 cal. Rptr. 585, upholding an aerial observation of a field of
marijuana plants.

No civil cases on the matter have been located.

INSPECTION OF BANK RECORDS

In recent years the propriety of surveillance inspections of
a citizen's bank records has come under considerable criticism.
Suits like Kenyatta v. Kelfey, No. 71 Civ. 2595 (E.D. Pa. 1974),
Fonda v. Nixon, No. 73 Civ. 2442 (C.D. Cal. 1974) and Jabara v.
Kellfey, 42 L.W. 2528 (E.D. Mich. 1974), have challenged the FBI's
right to look at bank statements for law enforcement purposes.

In California Bankens' Association v. Schultz, 416 U.S. 21
(1974) the U.S. Supreme Court, in upholding portions of the Bank
Secrecy Act of 1970 that were attacked, ruled that banks do not
‘have the same Fourth Amendment rights that individuals have. Nu-~
merous federal cases have held that a depositor has no proprietary
interest in the records of his accounts which a bank maintains,
and that he has no standing on Fourth Amendment grounds to resist
a subpoena or summons directed to a bank ordering the production
of such records. United States v. Gross, 416 F.2d 1205, 1212-13
(8th Cir. 1969); Harnis v. United States, 413 F.24 316, 317-18
(9th Cir. 1969); Gafbraith v. United States, 387 F.2d 617, 618
(10th Cir. 1968); see also, f.C.C. v. Badimson, 154 U.S. 447, 485
(1894).

In Fi§th Avenue Peace Parade Commiitee v. Gray, 480 F.2d 326
(24 Cir. 1973), cert. den. sub nom FAPPC v. Kellfey, 94 S. Ct. 1469
(1974), an F.B.I. agent inspected bank recbrds of the plaintiff.
The bank voluntarily permitted the agent to view certain records,
without legal judicial process. Citing Donafldson v. United States,
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400 U.S. 517 (1971) and Application of Cole, 342 F.2d 5 (24 Cir.
1965) "the court found that the plaintiffs did not have a "right
to complain" about the voluntary surrender of the records to a
government agency. At 332.

In Burrows v. Superdior Court, ___P.2d___, Civ. No. LA 30308
16 Crim. L. Rptr.__ (12-27-1974) the California Supreme Court
invalidated warrantless or subpoenaless searches of a citizen's
bank records. A sheriff's detective obtained photocopies of a
criminal suspect's bank statements without resorting to a grand
jury subpoena or search warrant. Although the bank voluntarily
turned over the photocopies, the court found the scheme violated .
the suspect's right against unreasonable searches, Art. I §13
of the California Constitution is similar to the Fourth Amendment
of the U.S. Constitution, which is the basis of the Buxirows hold-
ing, and is not reviewable by the U.S. Supreme Court. Two bases
were used to formulate their conclusions: first, a bank customsr
has an expectation of privacy under Katz v. Unifed States, supnra,
and the search of such records without judicial process violates
the California Constitution.

In United States v. Mif€len, 491 F.2d 638 (5th Cir. 1974) the
Fifth Circuit reversed a conviction based on evidence obtained
by subpoenas issued by the U.S. Attorney, an executive official
who lacks judicial powers. Under the rationale of M{ffer and {
Coolidge v. New Hampshine, 403 U.S. 443 (1971), it would be risky
to compel production of bank records without judic<ial process,
such as a grand jury subpoena duces tecum.

It should be noted that, while inspections which are reason-
ably related to a legitimate investigation are permissible, if the
stated purpose of the inquiry is a mere cover for an extralegal
purpose, a court may well intervene. For example, in United Sex-
vicemen's Fund v. Eastland, 488 F.2d 1252 (D.C. Cir. 1973) the
court held that Congressional internal security committees could
not subpoena the bank records of selected peace groups in order
to publicly expose the identities of contributors; the decision
should not be viewed as a restriction on bank inspections, but
rather, follows the logic of N.A.A.C.P. v. Alabama discussed
earlier. An investigation proceeding under color of legitimate
purposes which is a mere sham to discourage further contributions
constitutes an impermissible interference with the First Amendment
rights of the targeted group.

INSPECTION OF OTHER RECORDS

It is probable that even the California Supreme Court would
not object to inspection of records made by businessmen, relating
to others, without judicial process. That is not to say that
the California Supreme Court would allow seizure of such records
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over the objection of a businessman. Other courts might, under
the logic that the third party transactor lacks standing to ob-
ject to the search. See in regard to standing, Brown v. United
States, 93 S. Ct. 1565, 1569 (1973). :

In Fig§th Avenue Peace Parade Committee v. Gray, supra, the
Second Circuit upheld the right of the FBI to inspect records re-
lating to charter buses at the bus company. The investigation
pertained to the domestic surveillance of peace demonstrators
traveling from New York to Washington.

In Donaldson v. United States, 400 U.S. 517 (1971) the U.S.
Supreme Court held that a suspect could not object to the gathering
(by administrative summons) of information from his former em-
ployer. Simply stated, the third party is viewed to have no Fourth
Amendment rights to object to the inspection.

In Couch v. United States, 409 U.S. 322 (1973) the IRS sought
enforcement of a subpoena duces tecum served on an accountant,

directed for the records of a named taxpayer. The court said,
at 337:

We hold today that no Fourth or Fifth Amendment claim can prevail
where, as in this case, there exists no legitimate expectation of pri-
vacy and no semblence of governmental compulsion against the person of
the accused.

Surveillances should be corroborated by inquiry with appropriate
public and quasi-public agencies such as utility companies. A
partial list of these follows:

County Clerk's Office: marriage licenses; personal property liens.

County Recorder of Deeds: Real estate deeds and mortgages.

Court Clerk's Dockets: Change of name petitions, probate matters and suits.

Electric Company: Service subscriptions.

Gas Company: Service subscriptions.

Municipal Clerks: Business and occupational licenses; health permits.

Motor Vehicle Departments: Title ownership, registrations (if different),
liens, serial numbers and motor numbers of vehicles and trailers.

Refuse Hauling Companies: Subscribers to scavenger services.

Secretary of State:. Corporate charters and annual reports; limited partner-
ship agreement filings; certain state licenses.

Telephone Company: Service subscriptions and long-distance toll records.

Vital Statistics Bureaus: Birth and death records.

Voter Registration Bureaus: Current and previous addresses.

Other information collecting private agencies will provide a re-
port for a stated fee including the local credit bureau, the local
stores' protective association, the insurors' claim index burean
and Dun and Bradstreet.




Page 28 December, 1974 Brief No. 74-6

In the past police have had ready access to student records
at publicly owned or supported schools, and limited access at
private educational institutions. Under recent amendments to
the General Education Provisions Act 45 U.S8.C. §438, effective
November 19, 1974, new confidential relationships are created
for student records. The act applies to all educational insti-
tutions that receive federal funds. Essentially, the act and
proposed regulations forbid an institution to permit access to
or release of student records to law enforcement personnel with-
out a "judicial order or pursuant to any lawfully issued subpoena,
upon condition that the parents and students are notified of all
such orders, or subpoenas in advance of the compliance therewith
by the educational institution." 40 Fed. Reg. 1214, Reg. 99.30.
(Emphasis added). An exception is made for "directory informa-
tion," which includes the student's name, address, telephone list-
ing, birth date and last school attended.

 MAIL COVERS

The use of a mail cover, by local and federal law enforcement
officers, has been consistently held constitutional. United States
v. Costello, 255 F.2d 876 (24 Cir. 1957); Cohen v. United States,
378 F.2d4 751 (9th Cir. 1967); Lustinger v. United States, 386 F.
2d 132 (9th Cir. 1967), and more recently, as part of hlghly pub-
licized suit agalnst the FBI.

In the latter case, the New Jersey Civil Liberties Union brought
an action in behalf of a l6-year o0ld girl whose name was added to
the FBI subversive file after she wrote a letter to the Socialist
Labor Party, seeking information for a high school essay. A mail
cover on the Party revealed her name, and she was subjected to a
full field investigation. The U.S. District Court ordered the
FBI to expunge its files on her, but refused to invalidate the mail
cover or to award damages. Paton v. LaPrade, 15 Crim. L. Rptr. 2534,
43 U.S.L.W. 2115 (D.N.J. 1974).

A law enforcement agency may ask the U.S. Postal Service to
institute a mail cover for a 3-day period on all mail addressed to
a firm or an individual; in some cases the period can be extended.
The postmark and name and return address of the sender, if any,
is recorded from the envelope and is furnished to the agency making
the request. Mail covers may be placed with respect to the follow-
ing types of investigations: national security, and efforts to
secure evidence of the commission or attempted commission of a crime.

From the standpoint of an organized crime investigation, mail
covers can reveal the identity of banks and savings institutions,
identity of suppliers, and conspirators. Mail covers are instituted
through the Postal Inspection Service.
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* TRESPASS

The curtilage concept is of English antiquity and referred to
the enclosures within the high stone walls surrounding the
feudal premises. As stated in 25 C.J.S8. 65, "The word orginally
signified the land with the castles and outhouses, enclosed often
with high stone walls, and where the old barons sometlmes held
their court in the open air."

In modern times the curtilage of a dwelling house is the
necessary and convenient space habitually used for family pur-
poses. Black's Law Dictionary (3rd Edit.). It does not apply
to commercial premises or residential structures not used as a
dwelling. United States v. Potts, 297 F.2d 68 (6th Cir. 1961).

Curtilage is determined on the facts of each case. Cane v.
United States, 231 F.2d 22 (10th Cir. 1956), cert. den. 351 U.S.
932. A dwelling house has a curtilage, but outbuildings on the
property do not. United States v. VEahos, 19 F. Supp. 166 (D.

Ore. 1937). Examples of curtilage include a trash receptacle on

the porch, Woark v. Undited States, 243 F.2d 660 (D.C. Cir. 1957),

a barn 70 yards from a farmhouse and surrounded by a fence, United
States v. Walker, 225 F.2d 447 (5th Cir. 1955) and a separate garage
adjacent to a dwelling house, Tayfor v. United States, 286 U.S.

1 (1932).

Curtilage does not include an outbuilding 150 feet from the
dwelling and separated by a fence, Brock v. United States, 256
F.2d (5th Cir. 1958), a chicken house, Hodges v. United States,
243 F.2d 281 (5th Cir. 1957) and a cave located in a'pasture, Canre
v. United States, suphra.

Thus, if a surveillance is made outside of the curtilage of
the dwelling house, the "search"” is legal. Ramsey v. United States,
278 F.2d 369 (6th Cir. 1960). This includes binocular surveillances,
United States v. Sims, 202 F. Supp. 65 (D. Tenn. 1962).

The Brock case above involved entry onto the curtilage of
the dwelling, and a visual surveillance into the home. The evi-
dence was suppressed.

In Gonzafes v. Beto, 266 F. Supp. 751 (W.D. Tex. 1967) the court
held that a surveillance through a curtained window of the suspect's
dwelling was a trespass, and the conviction was reversed.

In State v. Kent, 432 pP.2d 64 (Utah, 1967) the surveillance
was from the attic of a motel; the officer peered through a crack
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in the ceiling. Although the officer took no affirmative action,’
such as enlargening the hole, the surveillance was held to be un-~-
lawful.

In Fixel v. Wainwnight, 492 F.2d 480 (5th Cir. 1974) the pe-
titioner received a writ of habeas corpus, successfully contesting
the surveillance of his home. The surveillance officer had en-
croached on to the enclosed yard behind his dwelling. Three ap-
pellate courts had, prior to the Fifth Circuit's decision, upheld
the entry and surveillance.

Fewer cases will, in the future, be decided on the trespass
issue, and more on the "expectation of privacy doctrine"” announced
in Katz.

HARASSMENT SURVEILLANCES

Already mentioned above, is the Giancana case involving an
overt, notorious surveillance technique for alleged purposes of
harassment. The following cases involve covert surveillances, which
became known through inadvertence; they appear chronologically.

In Souder v. Pendleton Detectives, 88 So.2d 716 (La. 1956) a
workmen's comp claimant and his wife sued the insurer and private
detectives for invasion of privacy. They alleged the detectives
were shadowing him so as to cause worry and anxiety. The complaint
maintained the men took pictures, used binoculars and trespassed
on his property. The court held the alleged activities stated
a case of action for invasion of privacy.

In Fosten v. Manchesten, 189 A.2d 147 (Pa. 1963) the plaintiff
sought injunctive relief from further surveillance. She had filed
a claim for personal injuries sustained in an auto accident; the
defendant was a private detective who was taking motion pictures
of her on public streets. The court held that the detective was
acting in the course of his employment in investigating a claim,
that the plaintiff voluntarily exposed herself to view when in
public places, and was not entitled to the same degree of privacy
attendant within the confines of her home. The court differentiated
legitimate surveillances for investigative purposes from those
designed to cause emotional distress.

In Pinkenton National Detective Agency v. Stevens, 132 S.E.
2d 119 (Ga. 1963) a woman sued the agency and an insurer. Her
husband had previously filed a pending suit for medical expenses
and loss of consortium. The court noted that the petition alleged
the agency had constantly shadowed her in a manner as to hurt
her reputation, impaired her mentally and physically, and she re-
quired medical attention. Accordingly, the court ruled the peti-
tion stated a cause of action.
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’ In Delp v. Zapp's Drug and Variety, 395 P.2d (Ore. 1964)
the plaintiff alleged that in-store surveillance by two store
employees, who suspected her of shoplifting, constituted false
imprisonment. The judgment was for the defendant store.

In Afabama Electric Co-op v. Partrige, 225 So.2d 848 (Ala.
1969) the plaintiff sued for invasion of privacy and trespass.
She had previously obtained a judgment against the firm in a
prior action, and the firm followed and filmed her. The court
ruled that if the surveillances were pursued in an offensive or
improper manner, the plaintiff stated a valid cause of action;
that determination, it was held, was a question of fact for
the jury, citing Fosier v. Manchesten, supra.

In Tucken v. Amenican Employens Insunrance Co., 218 So.23 221
(Fla. App. 1969) the plaintiff alleged injury from secret sur-
veillance and harassment. The plaintiff was a litigant in awnother
case where the insuror was also the defendant. The carrier de-
fended on the basis of Foster v. Manchesten, supra, and obtained
a summary judgment in the trial court. The pleadings in the second
suit, however, alleged the detective obnoxiocusly peered into the
plaintiff's windows at night and trampled the adjacent garden; the
insuror denied these allegations. Since a genuine issue of fact
developed, and since such activities did state a cause of action,
the summary judgment was reversed for a trial on the merits.

In Nader v. Genenal Motons Conrporation, 307 N.Y.S. 24 647 (1970)
the famous author sued for invasion of privacy and infliction of
mental distress. Holding that District of Columbia law applied,

‘the New York court ruled that the right to privacy does not encom-

pass a broad right to be left alone; that mere gathering of infor-
mation does not give rise to a cause of action. It must be shown,
the court held, that the defendant's conduct was truly intrusive
and sought to gain information not normally available through rou-
tine inquiry or observation -- such as intimate secrets.

In Nobef v. Sears Roebuck and Co., 109 Cal. Rptr. 269 (App.

1973) the plaintiff was a claimant against Sears for alleged in-
juries received while shopping in a Sears store. Attorneys for

the firm wanted to take the deposition of a man who accompanied

the woman on her visit, but could not obtain his address from her.
The laywers hired a private detective licensed by the state; an
employee of the agency went into the plaintiff's hospital room, pre-
tended to be the chief resident, and obtained the address of the man.

In her second suit brought against the detective firm, attor-
neys and Sears, the plaintiff alleged trespass, battery, fraud,
physical and mental injury, conspiracy, violation of statutory
duties, violation of attorney's ethics, invasion of the attorney-
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client relationship, invasion of privacy, and negligent entrust-
ment of agents. Sears was sued for the last three of the ten
counts. In quickly disposing of the invasion of attorney-client
relationship, the court held that the canons of the ethics pro-
hibited Sears' attorneys from contacting her directly through a
detective they hired, but that while the violation is a disci-
plinary offense, it does not create a cause of action in tort.
The court agreed with the plaintiff that she was the victim of an
"unreasonably intrusive" investigation giving rise to a wvalid
cause of action for damages.

Sears defended on the basis that the detective agency was hired
on a contractual, not employment basis; that the agency was li-
censed by the state, and acted on an independent basis; and that
Sears did not authorize or instruct the zealous detective to in-
trude upon the plaintiff in his disquise, citing Inscoe v. Globe
Jewelny, 157 S.E. 794 (N.C. 1931). Holding that under California
law Sears could be held liable for the negligent selection of a pri-
vate detective -- even though licensed by the state -- the appellate
court reversed a dismissal entered by the trial courts. As the
matter now stands, a Superior Court jury will decide whether Sears
should be held vicariously liable for the detective's tort.

All of the above cited cases were brought against pasvate de-
tectives; the principles enunciated are applicable in the public
sector, however, with this qualification: detectives investigating
criminal activity should be permitted a broader scope of activity
than those who seek to verify insurance claims. It is arguable,
on the other hand, that insurance investigators have a more legi-
timate right to conduct allegedly offensive surveillances than do
police officers who are building dossiers on peaceful demonstra-
tors who have not shown any inclination for violent activities.

In Fowler v. Merry, 468 F.2d 242 (10th Cir. 1972) a federal action was

brought against the FBI and state and local officials for alleged
harassment by reason of photographic surveillance during an inter-
tribal ceremonial. The complaint alleged a deprivation of pri-
vacy and an interference with First Amendment rights of the named
plaintiffs by the named defendants. A series of amended complaints
were filed, adding Director J. Edgar Hoover, alleging the photo-
graphic surveillance was accomplished in pursuance of a conspiracy,
etc. The relief sought included damages, an order for destruction
of the photographs and injunctive relief. On July 15, 1971 the
parties filed a joint motion to dismiss the action pursuant to

a settlement stipulation, and the district court dismissed the
action incorporating the terms of the agreement.
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In ViLLage Book Stores, Inc. v. Wilson, an action was brought
to enjoin police surveillance of adult book stores. The depart-
ment entered into a consent decree and agreed to limit the cir-
cumstances under which members of the department can enter such
premises, namely: (1) when responding to a crime or (2) when
they have probable cause to believe a crime is being committed.
The suit charged the department with the harassment of customers
causing the stores to lose business and chilling the rights of
patrons.

In Yaffe v. Powens, 454 F.2d 1362 (1lst Cir. 1972) an action
was brought for declaratory judgment that surreptitious police .
photography and surveillance of public meetings were unlawful;
the plaintiffs sought injunctive relief for themselves, and mem-
bers of the class who express unconventional views. 1In 1970 some
200 persons attended a meeting at a community college in Massa-
chusetts to protest U.S. involvement in Cambodia and the National
Guard response at Kent State. The Fall River Police Department
sent a photographer, not in uniform, to take pictures.

One or more pictures of one of the named plaintiffs (a lo-
cal clergyman) were displayed in a public area of the police
station thereafter. Another photograph, of an additional plain-
tiff, Yaffe, then a candidate for Congress, was given to the
local newspaper; it appeared in an article entitled "Fall River
Radicals."” The usual First Amendment infringements were listed
in the complaint. The trial court, after a hearing by the U.S.
Magistrate, denied the motion for class relief and limited dis-
covery to those matters directly affecting the named plaintiffs.
It is important to note that the decision in this case by the
First Circuit, dated January 26, 1972, preceded the U.S. Supreme
Court's decision in laiad v. Tatum and those dealing with class
actions, Eisen v. Carliste and Jacquelin, 40 L. Ed. 2@ 732 (May
28, 1974) and Zahn v. International Paper Co., 38 L. Ed. 2d 511 (1973).

The court ruled that the issue of the existence of a class
must be reopened by the district court and said:

[Plrogress toward resolving the class definition issue would seem
to require some discovery, as the court may see fit to impose, of the
extent of, say, the practice of the police photographing and making
such photographs available to others. At 1367.

No opinion was expressed on the future course of the litigation.

In Philadelphia Yeanly Meeting of the Refigious Society of
Friends v. Tate, 382 F. Supp. 547 (E.D. Pa., 1974) a § 1983
suit was brought against the police department by the parent ox-
ganization of Quakers alleging improper surveillance and photo-
graphing of citizen meetings, and the collection of over 18,000
dossiers compiled for political purposes. ~
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The complaint claimed the police "civil disobedience unit"
attended over 1,000 meetings a year which deters many indivi-
duals from participation. The relief sought included a permanent
injunction against such collection and against dissemination, an
order requiring destruction, and the appointment of a special
master to supervise compliance and damages.

On October 17, 1974, District Judge James Gorbey dismissed
the action on the basis of Laird v. Tatum and Donohoe v. Duling.
The court noted that the Quaker suit differed from Laird v. Tatum
in only one respect -- an allegation that police officials public-
ly disclosed the existence of dossiers on the plaintiffs. However,
widespread disclosure did not create a cause of action in itself.

In Phifadelphia Resistance v. Mitchelf, 58 F.R.D. 139 (E.D.

" Pa. 1972) an action was brought against named government official
for allegedly excessive surveillances. In a motion for discovery
- the court ruled:

1. The government can properly claim privilege since the
documents contain matters related to an ongoing law enforcment
investigation. At 142, -

2. The government does not have to disclose the names of indi-
vidual plaintiffs whom agents were attempting to locate. The matter
is privileged and might tip off suspects. At 145.

3. Governmental photographs taken in public places, if the
sole basis for a suit alleging harassment, does not per se con-
stitute an actionable tort. But photography of the plaintiffs,
when combined with allegations of physical violence, threats, ex-
cessive surveillance, illegal searches and seizures, becomes a
part of a valid cause of action. At 145.

The suit is still continuing. The opinion goes into detail
regarding interrogatories served and other matters of discovery.

In Tunbeville v. Goodman, Civ. No. C~74-47 (W.D.N.C. filed
1974) ACLU attorneys filed suit in Charlotte, N.C. seeking to en-
join the city police and State Bureau of Investigation from sub-
jecting the plaintiffs to "political surveillance." A class
action requesting injunctive relief, the suit alleges the officers
have been subject to "surveillance or investigation of their pri-
vate or personal lives or political beliefs or activities, violating
their constitutional rights of free speech, free assembly and se-
curity from unreasonable searches." The plaintiff alleges that
the defendants have collected, maintained and published personal
data about him which has caused him "serious emotional strain and
anxiety" and caused him "to be discharged from his job." More-
over, the plaintiff maintains that such activities chill, hamper,
impede, deter and inhibit his exercise of First Amendment rights
and those of the members of his class.
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* The plaintiff is seeking over $161,000 in damages over the
alleged infringements of his rights. To help prove his claim,
the plaintiff has subpoenaed all documents, figms, tapes, and
other records relating to him and five other individuals.

In AL&iance to End Repressdion et af v. Rochjond et al, Civ.
No. 74 C. 3268 (N.D. Il1ll,, filed Nov. 1974) a collection of clergy-
men, the Socialist Worker's Party, the Womens International League
for Peace and Freedom, and scores of others filed a §1983 suit
against the police superintendent and named intelligence detectives.
Seeking damages and injunctive relief, the complaint alleges that
the officers visited friends of the plaintiffs to deter their con-
tinued association with them (477), shouted derogatory remarks at
persons attending a conference (488), took pictures and shouted
verbal abuse at demonstrators at a leafleting episode (%90}, in-
vaded a rally and then harassed and assaulted the participants
(491), continually conducted extensive and intrusive surveillances
intended to damage the plaintiffs' reputation (4104) and illegally
entered private premises (4119).

The suit was filed by the Alliance, counsel for the ACLU's
Roger Baldwin Foundation, and lists a staff attorney of the
national ACLU as of counsel. The case will likely be taken to
the Seventh Circuit next year. (The complaint is on file at AELE,
Ref. No. 625).

See also, in this regard, Handschu v. Special Services Divisdion
discussed in the next section. ’

D - USE OF INFORMANTS, INFILTRATORS AND UNDERCOVER AGENTS

e — . ———_ ——

Excluded from this discussion are those situations and cases
where the presence of a police officer is known or presumed, such
as Gates v. Local 309, U.F.W. v. Gates, supra.

Two major Supreme Court cases, decided in 1966, discuss in
depth the legality of the use of informants and infiltrators. 1In
Lewis v, United States, 385 U.S. 208 (1966), the defendant was
convicted for the sale of narcotics. The evidence based on testi-
mony by a federal agent who had misrepresented his identity and
expressed an interest in the purchase. The agent was invited into
Lewis' home and was sold contraband. In affirming the conviction,
thecourt dismissed the defendant's argument that the entry violated
the Fourth Amendment and said, "the particular circumstances of
each case govern the admissibility of evidence obtained by stratagem
and deception.” At 208. Continuing, the court stated that a govern-
ment agent can "accept an invitation to do business and may enter
upon the premises for the very purpose contemplated." At 211.
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The second case, Hoffa v. United States, 385 U.S. 293 (1966)
involved the use of a government paid informant who was not an-
officer. The defendant was later convicted, based upon testimony
given by the informant Partin, for jury tampering. Hoffa mis-
placed his confidence in Partin and discussed in his presence
the bribe attempt. Partin had been instructed to infiltrate
Hoffa's circle of associates and to "hang around” his hotel room
in order to gather useful information. The government did not
contend that Partin was a private person and thus exempt from
constitutional prerequisites that attach to government agents;
the case, therefore, applies to police infiltration as well as
informant infiltration.

The cases which have upheld the confidentiality of informant
indentities in non-participating cases are too numerous to cite
here. The principal case is McCray v. ILLinois, 386 U.S. 300
(1967) which if checked in Shepanrd's Citations, will reveal nu-
merous authorities since decided. See also, annotations at 8
ALR Fed. 6 and 13 ALR Fed.905. One case is important from the
civil standpoint: Metnros v. Distrnict Count, 411 F.2d 313 (10th
Cir. 1971). It held that the identity of a confidential informant
could not be revealed through discovery mechanisms in a civil rights

suit.

If the plaintiffs in a civil suit allege that infiltration of-
ficers have gone beyond the observation stage and affirmatively
instigated acts of violence, the complaint may withstand a motion
to dismiss. For example, in Kent State .University Chapten of
V.V.A.W. v. Fyke, No. C72-1271 (N.D. Ohio, filed 1972) the plain-
tiffs alleged that one Mohr, at the directions of campus police
chief Fyke, infiltrated the Kent V.V.A.W., conducted searches and
removed documents and property without a warrant. It is further
alleged Mohr tried to entrap the plaintiffs into blowing up the
R.0.T.C. building, and tried to induce them into accepting a machine
gun and grenade launcher. The case is still pending.

In White v. Davis, Civ. No. 42038 (Sup'r Ct. L.A. Co., filed
1972) the plaintiffs brought an action in state court to enjoin
enrollment of police officers in college courses, in that such ac-
tion chilled the right of expression of other students and faculty
members. Another such suit, Amendican Federation of Teachens v,
Los Angeles Community College Distnicit, alleges extensive illegal
electronic surveillance of faculty and students to overhear con-
versations at peace assemblies. The suit further maintains that
law enforcement officials took photographs and photocopied stu-
dent records.

In Bagley v. City of Los Angeles Police Department, No. 71
Civ. 166 (C.D. Cal. 1971), a federal civil rights action seeking
to ban police attendance at college classes (as students), the
court ruled that:
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[T)he use of undercover agents for the purpose of obtaining evidence
relating to past, present or future criminal activity is an approved police
technique, even though its effectiveness often depends upon deception and
secrecy. The admissibility of such evidence in a subsequent proceeding
is another question with which we need not be concerned here. The use by
police of deception and secrecy in this context is not impermissible and the
fact that the innocent as well as the guilty may also be deceived is not in
itself significant. Mem. Opin. and Order of 4-22-71, Pp. 4-5. (AELE Ref No. 677).

Recognizing that the use of undercover agents could be abused
the court continued as to alleged constitutional deprivation,
saying:

The constitutional intrusion of which the plaintiffs complain, is that
of an invasion of their right of privacy. But we know of no rule or law,
constitutional or otherwise, which gives a student in a classroom the right
to restrict the use of statements made by him in open discussion or which
protects him from the consequences of what he says or does. Id. at 4.

The court concluded saying that the potential threat of unlaw-
ful police action does not rise to the level of a civil rights ac-
tion, citing Progress Developmeni Corporation v. Mitchell, 182

“F. Supp. 681, 713 (N.D. Ill. 1960). The state court actions are

still pending as of this date.

As mentioned earlier, Affiance Zo End Repressdion v. Rochfond
is now pending in the federal court in Chicago seeking damages and
injunctive relief from police infiltration tactics.

Another case, still pending, was mentioned earlier. In Hand-
snu v. Special Seavices Division, 349 F. Supp. 766 (S.D.N.Y. 1972)
the court ruled on, and refused to dgrant a defense motion to dis-
miss. In rendering its opinion on the motion, the court said:

The use of secret informers or undercover agents is a legitimate practice
of law enforcement and justified in the public interest -- indeed, without the
use of such agents many crimes would go unpunished and wrongdoers escape pro-
secution. It is a technique that had been frequently used to prevent serious
crimes of a cataclysmic nature. The use of informers and infiltrators by itself
does not give rise to any claim or violation of constitutional rights. At 769.

The court declined to rule for the defendants because the com-~
plaint alleged excesses which overstepped constitutional bounds:
the provocation, solicitation and inducement of members of the plain-
tiffs' class to engage in unlawful activities, and providing
funds for that purpose. At 770.

Although the use of informants, infiltrators and undercover
agents has not itself always been the subject of controversy,
acts which allegedly constitute entrapment have been fregquently
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in issue before the courts. 1In this regard, see Sorrefs v. United
States, 287 U.S. 435 (1932), Sheraman v. United States, 356 U.S.
369 (1958), lUnited States v. Russellf, 411 U.S. 423 (1973), cases
cited therein, and the following law review articles: Donnelly,
Judicial Control of Informants, Spies, Stool Pigeons and Agent
Provocateurs, 60 Yale L.J. 1091(1951), Informers in Federnal Nanr-
cotics Prosecutions, 2 Col. J.L. & Soc. Prob. 47 (1966), and

Entrapment by Federal 0ff{icens, 33 N.Y.U.L. Rev. 1033 (1958) to
name a few.

Although a person is afforded a valid defense to criminal pro-
secution if he is entrapped into criminal conduct, he does not {pso
§acto have a valid civil claim. This is because entrapment is an
affirmative defense and does not rise to constitutional proportions.
Thus, a suit for violation of the entrapee's civil rights will fail
to state a cause of action. See Mack v. lewis, 298 F. Supp. 1351
(D. Ga. 1969) and Johnsaon v. Hackett, 284 F. Supp. 933 (D. Pa. 1968).

In Socialist Workers Panty v. Attorney Genenal of the United
States, 95 S. Ct. 425 (12/27/74), U.S. Supreme Court Justice
Marshall was asked for a stay order on the opinion of the Second
Circuit Court of Appeals. :

The District Court had granted a preliminary injunction against
the Director of the Federal Bureau of Investigation and others,
barring government agents and informants from attending or other-
wise monitoring the national convention of the Young Socialist
Alliance (¥YSA), to held in St. Louis, Missouri, between December
28, 1974, and January 1, 1975.

The Court of Appeals held that on the facts of this case,
the chilling effect on attendance and participation at the con-
vention was not sufficient to outweigh the serious prejudice to
the Government of permanently compromising some or all of its
informants. Justice Marshall said:

The llth-hour grant or denial of injunctive relief would not be likely
to have a significant effect on attendance at the convention, the Court stated,
and since the convention is open to the public and the press, the use of in-
formants to gather information would not appear to increase appreciably the
Ychill” on free debate at the convention. * * *

This case presents a difficult threshold question -- whether the appli-
cants have raised a justiciable controversy under this Court's decision in
Laird v. Tatum, 408 U.S. 1, 11 CrL 3184 (1972). * * *

The specificitg of the injury claimed by the applicants is sufficient,
under Laird, to satisfy the requirements of Art. III.

Although the applicants have established jurisdiction, they have not,
in my view, made out a compelling case on the merits. I cannot agree that the
Government's proposed conduct in this case calls for a stay, which, given the
short life remaining to this controversy, would amount to an outright reversal
of the Court of Appeals.
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It is true that governmental surveillance and infiltration cannot in any
context be taken lightly., * * *  But our abhorrence for abuses of governmental
investigative authority cannot be permitted to lead to an indiscriminate willing-
dess to enjoin undercover investigation of any nature, whenever a countervailing
First Amendment claim is raised.

In this case, the Court of Appeals has analyzed the competing interest
at some length, and its analysis seems to me to compel denial of relief.
As the Court pointed out, the nature of the proposed monitoring is limited,
the conduct is entirely legal, and if relief were granted, the potential in-
jury to the FBI's continuing investigative efforts would be apparent. More-
over, as to the threat of disclosure of names of the Civil Service Commission,
the Court of Appeals has already granted interim relief. On these facts, I
am reluctant to upset the judgment of the Court of Appeals. * * *

As noted above, the Government has stated that it has not authorized
any disruptive activity at the convention. In addition, the Government has
represented that it has no intention of transmitting any information obtained
at the convention to nongovernmental entities such as schools or employers.
I shall hold the Government to both representations as a condition of this
order. Accordingly, the application to stay the order of the Court of Appeals
and to reinstate the injunction entered by the District is [d]enied.

INFILTRATION TO CONSUMATE ARREST

In Lykken v. Vavrek,366 F, Supp.585 (D. Minn. 1973) Minneapolis,
Minn. police officers received a flyer announcing an "open house"
party to protest an anti-ballistic migsile in North Dakota. The
flyer referred to a "donation and cash bar." Knowing that the
premises, a private home belonging to university professor
David Lykken, was unlicensed to sell alcohol, the officers began
an investigation. Seeking counsel from the city attorney's office,
they were advised that "no judge would issue a search warrant”
and to handle the case in the "usual manner."

The officers maintained they had no interest in the political
views of Lykken, only his operation of a "cash bar." Vice officers
who went to the home in an undercover capacity found a quiet, dull
and boring party. Beer was available for a 50¢ "donation," but no
hard liquor was found. Many were drinking only soft drinks or coffee.

After purchasing some beer, the officers announced that every-
one at the party was under arrest. Some 10 or 20 uniformed of-
ficers were called; a search of the home was conducted, presumably
for other participants.

Charges against the guests for patronizing a disorderly house
were dropped by the municipal court judge, and the charge of
selling liquor without a license was dismissed by another judge.

Bringing suit under §1983 in federal court, the Lykkens and
their guests alleged false arrest and illegal search. The court
found that the officers, in making their search indicent to ar-
rest, exceeded the scope delineated by Chimel v. California.
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As for the arrests, the court challenged a defense of pro-
bable cause, citing that the motives of the officers as the
prime factors. The court said: "The conclusion is inescapable
that the arrests here in question were improperly motivated, under-
taken not in the furtherance of good faith law enforcement but for
the purpose of harassing those at the gathering because of their
political beliefs and the arrest were illegal.

Noting that there was no evidence to support a belief that
the police were engaging in political surveillance, the court
found inescapable inference that the raid was a harassment tactic
because of the Lykkens' political beliefs. The court therefore
awarded damages against the three detectives in the sum of $19,000.
Seventeen quests were awarded $500 each, totaling $8,500. Mr. and
Mrs. Lykken were each awarded $3,500. All police records and
files pertaining to the incident were ordered expunged. Complaints
against supervisory officers were dismissed.

Although not a civil suit, Peopfe v. Abrams, 271 N.E. 24 37
(I11., 1971) came to the same conclusion. In that case plain-
clothes police officers went to a publicly advertised fund-raising
party held at the home of a "war-protestor.” The officers observed
liquor law violations and arrested the homeowner; an ensuing al-
tercation resulted in the arrest of ten other attendants at the
party.

The Supreme Court of Illinois ruled that the public advertise-
ment did not make the defendant's home a public place for that
night, and that the invitation was aimed at people of persuasion
similar to the defendant, precluding police investigation and
surveillance without a search warrant.

The above two cases point out that if the infiltration is
made to effect an arrest, and if the arrest is reasonably intended
to harass the arrestees, a court may rule for these individuals
in a criminal case, and award them damages in a civil case.

Whether infiltration can be legally accomplished to assist in
consumating a legitimate arrest depends on two other factors. If
the infiltration is conducted to learn if a suspect is in the pre-
mises or to insure that raiding officers will not be assaulted,
the action is lawful. If, however, an infiltration is consumated
to avoid adherence to a state rule of criminal procedure te first
knock and announce their police presence, it is of guestionable
validity.

In People v. Ambrozic, 6 Cal. App. 670, mod. 8 Cal. App. 867
(1970) the court held that the knock and announce requirement did
not apply to an undercover agent who entered, not to effect the
arrest, but only to learn if the party named in an arrest warrant
was on the premises. Other officers later effected the arrest.

e
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On the other hand California courts have held that if entry
is accomplished through ruse, trickery or deceit, nothing ob-
served by the infiltrating officers may be used in evidence against
an accused. See People v. Mesanis, 14 Cal. App. 71 (1970); in
that case the officers entered, without identifying themselves,
and asked to see a repairman on the premises. Once inside, they
- found marijuana and arrested the occupant; the evidence was
suppressed.

In analyzing these cases, it should be remembered that if the
infiltrating officer is an invitee (as in Lewds and Hodga) and if
the subsequent arrest is made in good faith, the knock and announce
requirements are not applicable.

s O O

Cases which involve the reporting of intelligence data to a
central source, or which discuss the retention, use, dissemination
or expungement of such data are intentionally omitted from this
issue. These topics will be covered in another brief to be pub-
lished in the 1975 volume. :

One of those cases, Anderson v. SiL£&s, 265 A.2d 678 (N.J. 1970)
peripherally dealt with many of the issues discussed in this brief.
A civil suit seeking declaratory relief was brought by the ACLU
against the New Jersey Attorney General and others, based on a mem-
orandum issued to local law enforcement officials advising them of
the manner in which "security incidents" were to be reported. The
purpose of the memorandum was to collect information regarding pro-
tests and disturbances in the event the State Police would have to
provide local assistance. It did not direct a local agency to
compile dossiers on groups or individuals through surveillance or

infiltration.

The plaintiffs challenged the memorandum, in their purported
class action, on First Amendment grounds. They alleged that local
law enforcement agencies would commence extensive recordkeeping
activities in relation to peace marches, protests, etc. No such
evidence was adduced, and the individual plaintiffs did not claim
to have been themselves deterred from their activities.

The New Jersey Supreme Court found that the memorandum was in-
formative and advisory only; it did not require any compliance,
although it encouraged it; and the court said that the judiciary
should not interfere with police reporting procedures simply be-
cause the judiciary does not understand the relevancy of certain
compiled and reported data.

The court approved of police efforts to prepare for potential
disasters, citing the Presddent's Advisony Commissdon on CLivil Disordens
Report at 269 (1968). "The power to investigate is basic" said the
court, and a subjective claim of "chill" must be "weighed" against
the "investigatory obligation” of the police. That power, the
court continued, includes "surveillance...[and] the deceptive use
of undercover agents to infiltrate situations in which criminal
events... may be anticipated." At 688.




s

Page 42 December, 1974 Brief No. 74-6

E - DEFENSE PRACTICE POINTERS®

In general, uniformed police officers may attend meetings
that the public is invited to.

The interest of public order and safety is sufficient reason.
Mohammed v. Sommens..

> The purpose of the attendance must be a legitimate concern
for public safety or order, and not to promote hostilities.
Local 309 U.F.W. v. Gates.

&12 police officers may openly photograph demonstrators, pro-
testers and attendants at public or semi-public meetings.

The mere presence of officers does not cause a chilling ef-
fect. Cite Laind, Baldwin, Aronson, Donohoe, ACLU, Handshu
and the two VVAW cases discussed.

sha overt photography or surveillance may not be used to harass
individuals.

e=> Injunctive relief will lie against such action, Giancana and
Galella.

(==C>Damages may be awarded. Schuftz and ELLenbeng.

&ta Police officers may conduct covert surveillances in public
places.

e=> Observations, from public places, through open windows are
permissible, see Hollfoway, Jenkins, and Ashby.

==€>-Binocuiars may be used, Hodges, Johnson and related cases.

> Flashlights may be used, Marshall, U.S. v. Wright and re-
lated cases.

&2 officers may enter upon open fields to conduct surveillances,
Hesten, Cann, and S£. v. Stanton.

&f2 officers may walk down open corridors, and lawfully observe
or overhear incriminating things. U.S. v. lewis, Gif, St. v. Penna,
Ponce and related cases.

sTa officers may conduct clandestine surveillance in the public
part of restrooms.

* In most instances, only the first name of the case is mentioned.
Refer to the index for the full name, cite and page number in
this brief.

SN
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c={>»Covert watching of open stalls and urinals is permitted.
Peo v. Vo?qg, Peo. v. Heath, and M{itchelXl.

A suspect has an expectation of privacy grow visual sur-
veillance in a locked stall. Baitt and Bielick{. Note
Smayda exception as to unlocked but closed stalls.

The use of undercover agents, informers and infiltrators
is lawful, absent underlying motives of harassment.

An agent may assume a false identity and pretend to be in-
terested in criminal activity. Lewds v. U.S.

==£>-A citizen informant may be recruited, and urged to gather
information helpful to the police effort. Hofga v. U.S.

==C>'Officers may pose as students or members of apparently le-
gitimate organizations and institutions. Bagley and Socialist
Workens Panty.

==C>'If officers infiltrate a group in bad faith, or in reckless
disregard of the rights of attendants, and do so to oppose
the political philosophies of the group by making arrests, an
action will lie. Lykken v. Vavaek.

The identity of informants will be preserved confidential in
civil cases as well as criminal ones. Metxros (civil), McCray
(criminal) .

&2 Class actions are not created simply because diverse groups
desire the courts to grant the same relief to all. The courts re-
fused to certify a class in Bafdwin v. Quinn, Hofmes v. Church and
VVAW v. Benecke.

&12 Conclusionary allegations of subjective harm fail to meet the
necessary tests which complaints must contain under the doctrine of
Laind v. Tatum. See VVAW v. Nassau Co. P.D., Aronson v. Giarusso,
VVAW v. Benecke, Handschu v. Special S.D., N.Y.C.P.D., and most re-
cently, Philadelphia, etc. Friends v. Tate.

L

In defending broad based attacks on intelligence gathering, pur-

sue the following steps:

.

TACTICAL STEPS

Resist discovery attempts to the fullest extent. See cases in
Brief 73-1 on Discoveny and later reported cases cited in the
annual index issues of the AELE Legal Liability Repoatern (De-

cember 1973 and 1974).
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:={>-Serve upon the named plaintiffs and plaintiff organizations
extensive interrogatories, in consultation with the police
intelligence unit. Questions asked should seek information
on their backgrounds, interrelationships, financial dealings
and the existence of discoverable documents.*

e=> Move to dismiss allegations in the complaint that are con-
clusory or complain of subjective harm such as "chilling ef-
fects." Match the allegations in the present complaint with
those in Ladiad v. Tatum.

As to remaining allegations that allege actual harm (assaults,
unlawful wiretappings, etc.), seek an order separating these
claims into individual lawsuits.

=> Even if the court refuses to divide the action into separate
suits, seek a determination that class relief is inappropriate
or unnecessary. VVAW v. Benecke.

* AFELE has available a set of form interrogatories to be used
by defense counsel seeking information from plaintiff organiza-
tions. Law enforcement agencies who wish to receive this set
should write AELE and ask for Ref. No. 699. The present set
of interrogatories contains over 150 questions, many in sub-
parts, and is over two dozen pages.

To cover reproduction costs, secretarial time and postage,
please enclose a check for $5.00.

Improved versions of the interrogatories are now being written
and will eventually replace our present set.

S OO
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FEDERAL BUREAU OF INVESTIGATION
U.S. DEPARTMENT OF JUSTICE

MANUAL OF INSTRUCTIGNS®

(SUBVERSIVE ORGANIZATIONS AND INDIVIDUALS)

GENERAL GUIDELINES

Investigative jurisdiction.
FBI investigations under this section are based on specific statutory
Jurisdiction and Departmental instructions. Investigations conducted
under this section are to be directed to the gathering of material per-
tinent to a determination whether or not the subject has violated, or
is engaged in activities which may result in a violation of, one or
more of the statutes enumerated below; or in fulfillment of Department
instructions.

Definitions.
The term "subversive activities" as used in this section danotes acti-

vities which are aimed at overthrowing, destroying or undermining the
Government of the United States or any of its political subdivisions
by the illegal means prohibited by statutes enumerated in A.1. above
(18 U.S.C. 2383, 2384, 2385 and 50 U.S5.C. 781-810.) The term "subver-
sive organization” or subversive movement” denotes a group or movement
which is known to engage in or advocate subversive activities, as de-
fined above.

INVESTIGATION OF ORGANIZATIONS

Purpose.
To develop evidence of any violations of statutes enumerated in A.1.

above and to keep the Department and other agencies and officials of the
Executive Branch apprised of information developed which pertains to
their areas of interest and responsibility.

INVESTIGATION OF INDIVIDUALS
General Policy.

Purpose.
To develop evidence of any violations of the statutes enumerated in A.1.

above and keep the Department and other agencies and officials of the
Executive Branch advised of information developed which pertains to their
~areas of responsibility and interest,

Individuals to be investigated.
Investigations should be conducted to fully identify and determine the
activities and affiliations of persons who: -
Are reported to be engaged in activities which may result in a violation
of statutes enumerated in A.]1. above. This includes individuals who are
current active members of a subversive organization or movement. Where
formal membership in a subversive movement does not exist, it includes
individuals who are actively supporting the subversive goals of the move-
ment.
Priority investigative attention should be given to individuals who are
known or suspected of being involved in subversive activities which are
of a clandestine, underground, or violent nature.

Limitations on investigations.
All investigations conducted should avoid nebulous or sweeping inguiries
which are not relevant to objectives. Under no circumstances should an
investigation be conducted of any individual merely on the basis that
such individual supports unpopular causes of opposes Government policies.

Reprinted from 1 Domestic Intelligence Operations For Internal Security Purposes
3569-70, House Comm. on Internal Security (1974).




PAGE 52 . DECEMBER, 1974 BRIEF NO. 74-6
PROCEDURES
PUBLIC SECURITY ACTIVITIES OF THE INTELLIGENCE DIVISION
NEW YORK CITY POLICE DEPARTMENT
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I. Mission
The Public Security function of the Intelligence Division can most simply
be stated as follows: to provide the police department with the intelligence
necessary to the discharge of its duties to maintain the public order, protect
life and property, and insure the orderly functioning of the city and its public
agencies.
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II. Events or Situations Related to the Public Security Mission
A Information will be gathered concerning those events or situations which,
after a reasonable exercise of police judgment, it is concluded that

there is a substantia) possibility that they wiTl or tend to:

1. Have a potential for violence or disorder

2. Adversely affect the availability of important foods and services
to the public .

3. Create traffic, crowd control, or noise problems or otherwise require
the deployment of police personnel and/or equipment, in order to
secure the free movement of vehicular and pedestrian traffic

4. Require notification to, or coordination with, other state, city or
;ed:ral_agencies. in order to assist them in the performance of their
uties

5. Have serious national and/or international ramifications, in the event
violence or disorder should ensue

NYPD 373750 HCIS

6. Involve deliberate and concerted iliegal behavior as a form of protest

7. Forment intergroup hostilities counter-demonstrations, assaults, de-
struction property, etc.

8. Involve groups or individuals advocating:

a. violeace and/or violent attacks on governmental operations or on
public officers or other public officials
b. racial, religious or ethnic conflict between religious and ethnic
. groups
c. 2achievement of goals by unlawful means.
B. Examples:

1. Strikes - "job actions" - work stoppages, labor disputes

2. Disturbances, civil disorders, riots, intergroup hostilities, police~
communi ty-confrontations, etc.

3. Youth gang problems - tensions, gang fights, etc.

4, Marches, meetings, parades, demonstations, etc. which could or will
involve one or more of the events or situations enumerated in sub-
section 1I-A (above)

§. Security escorts of persons in public life who may be the potential
objects of assault, assassination, or other untoward incidents, in-
cluding events and situations involving the United Nations, various
missions to the United Nations , consulates, embassies, foreign tourist

NYPD 4/3751 HCIS
offices, etc.
6. Disasters.
a. natural - floods, snowstorms, hurricanes, etc.
b. accidental - plane crashes - explosions, building collapses, etc.
c. sabotage - explosions, arsons, destruction or interference with
public buildings, accommodations, thoroughfares, etc.
111. Procedures

Statement of Intent:

In conducting public security activities, Intelligence Division personnel must

be responsible to the legal principles and public policies that are deve]oping with
respect to the collection, storage, and dissemination of domestic intelligence data.

In

few other areas of professional police responsibilities is it as important to

be especially sensitive to constitutional rights, societal interests and community

values as in the operation of an intelligence system. "The impact of an intelligence
system upon the constitutional rights of those about whom it collects information .
ultimately depends upon the whole of the system's operations: the cagegorles of indi-
viduals included in its files, the persons and agencies to which it disseminates in-
formation, the provisions it

NYPD 5/3752 HCIS

makes for verification and purging, the adequacy of its security arrangements,
and so on."*

*

Basic Elements of Intelligence - A Manual of Theory, Structure and Procedures for
Use by Law Enforcement Agencies Against Organized Crime. E. Drexel Godfrey anq
pon R. Harris, November 1971, p. 253f. Published by: Technical Assistance Divi-
sion, Officer of Criminal Justice, Law Enforcement Assistance Administration,

Department of Justice,
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As law enforcement officers, members of the Intelligence Division performing
Public Security Activities must, of necessity, pursue the goals stated in Section
I in a2 legitimate manner, i.e., by lawful means. Furthermore, as law enforcement
officers, members so assigned should recognize that the source and object of police
authority and responsibility is the goal of justice under law. The law must be en-
forced and order maintained only in accordance with the methods considered proper
by society, speaking throught legislature and the courts.

Procedures, priorities, and attitudes which in the past were publicly accept-
able are now being re-examined and re-defined by society at large, as well as by
its governmental agencies, and will in a free society continuously be redefined.
Law enforcement must strive to keep pace with these developments and to ensure that
police activities reflect them. In the operation of an intelligence system, there
must be special care to avoid interference with constitutionally protected rights
of freedom to speak and dissent, to write and publish, and to associate for peace-
ful purposes, while developing the intelligence necessary for public officials to
safeguard life and property.

NYPD 6/3753 HCIS
Care must also be taken to avoid interfering with the privacy of citizens.

Accordingly, the following procedures are set forth to govern Intelligence
Division personnel engaged in Public Security Activities. Because of the constitu-
tional sensitivity of the areas involved, these rules and standards must be scru-
pulously observed.

A. General Procedures
1. The intelligence process in which Public Security is engaged includes
the following steps:
gathering of information
evaluation of this information
analysis of the evaluated information
reporting of the results of the analysis
recording and storage of information
dissemination of information in Public Safety files.

This entlre Public Security intelligence process should be thought of as one
of critical refinement, with significant amounts of information initially gathered,
by with only the most reliable, useful and important information recorded or dis-
seminated.

Quantities of raw information are collected. This information is evaluated,

‘ﬁfb anoon

whereupon some of it is rejected or discarded as irrelevant, inaccurate, or improper.

Thereafter, this evaluated information is analyzed and certain predictions or pro-
jections are

NYPD 7/3754 HCIS

arrived at. This product of the analytical process is then reported to the appro-
priate members of this department. Some of this information is called from reports
and recorded and stored on index cards for ready reference.

Although these procedures for the conduct of each of the steps in Public
Security intelligence process must, of necessity, be strict, it is in the recording
and dissemination processes that the procedures and the adherence to them must be
particulary stringent.

2. Public Security Activities are to be conducted in such a manner that
no infringement upon the statutory and constitutional rights of any
individual, group or organization is occasioned.

L~
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In particular, any collection of information is to be done with
discretion so as to minimize the possibility that citizens will be
deterred from exercising their lawful rights., Similarly, informa-
tion will be collected, recorded, and disseminated only on a strict
“need to know" basis in accordance with the gufdelines listed' in
sub~paragraphs III-B, E and F below.

The Intelligence Division Legal Officer, an attorney, member of this
department, has the responsibility for continuously reviewing and
re-evaluating these procedures to fnsure that they accurately re-
flect legislative and

6.

NYPD 8/3755 HCIS

Judicial decisions. The Legal Officer will advise the Commanding
Officer, Intelligence Division, of any and all developments in the re-
Tevant areas of law which could require revision of these procedures.
This review by the Legal Officer shall not be construed as preventing
the Deputy Commissioner for Legal Matters, the Special Counsel to the
Police Commissioner, or the Corporation Counsel City of New York from
conducting a similar review and evaluation of these guidelines.

Public Security Activities shall be subject to review by the Commanding
Officer, Intelligence Division, the First Deputy Commissioner, or his
representative to ensure compliance with these procedures.

A1l members including undercover agents, of the Intelligence Division,
will receive intensive training in relevant constitutional principles,
especially those embodied in the First, Fourth and Fourteenth Amend-
ments to the United States Constitution, upon initial assignment to

the Section and periodically thereafter.

The following procedures relate to specific Public Security functions:

B. Information Collection Procedures

1. Only the Police Commissioner, First Deputy Commissioner, Chief of

Inspectional Services, or the Commanding Officer, Intelligence Di-
vision, can direct the initiation of an investigation

NYPD 9/3756 HCIS

concerning any event, situation, person, group or organization. When
directing the initiation of an investigation under this section, the
person so directing shall specify the purpose or object of the investi-
gation.
Public Safety personnel shall not gather data on any individual, group,
organization, publication, event or situation except to the extent that
after a reasonable exercise of police judgment it is concluded that there
is substantial possibility that this information will aid the police de-
partment in attaining its goal as defined in Section I. In part, this
requires that the department be kept abreast of information concerning
groups and individuals whose conduct or rhetoric indicates a substan-
tial possibility that they will be involved in one of the situations
described in Section Il above, as, for example, the disruption of govern-
mental operations or public activities. Care will be taken not to
interfere with the exercise of legitimate rights.
a. Some examples may make the foregoing procedures more specific:
(1) the policital beliefs or preferences of any individual, group
or organization are not, per se, of concern to the Public
Security function. However, the

NYPD 10/3757 HCIS

activities of various groups and individuals are of legiti-
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mate interest for the Public Security function when there
is a substanttal) possibility that they will result in per-
sonal injury, property damage, crowd control problems, or
disruption of vital municipal functions.

{2) Public Security is not, per se, interested in or involved in
collecting data concerning the personal habits, predilictions
and associates of any person, acting either individually or
through a group or organization. Such matters are of in-
terest only when they are directly related to the mission of
Public Security as stated above, and will lead to the sub-
stantial possibility of making contributions to attaining
goals as defined in Sectfon I.

(3) In gathering information about any individual or group, the
activities of Public Security personnel must be strictly
Timited to the degree that it is absolutely necessary to
achieve legitimate law enforcement objectives.

{4) Electronic surveillance will be conducted only in the strictest
conformity with court authorized warrants and with the provi-
visions of the Rules and
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Procedures of this department. :

(5) Photographic surveillance will not be conducted without the
prior authorization of one of the following -~ the Commanding
Officer, Intelligence Division, or when directed by the First
Deputy Commissioner or Chief of the Inspectional Services
Bureau. Such authorization will be given when deemed to be
necessary to accomplish the Public Security Mission, as defined
in Section I. Photographic surveillance will be approved in
the following instances:

(a) to identify persons, who either as individuals or as mem-

bers of associates of groups or organijzations, are involved

in acts of violence or other violations of law; or

(b) to provide evidence of such violations of law; or

(c) to identify individuals or groups who may pose a threat
to the safety of persons who hold (or are candidates for)
public 1ife for whom this department may be called upon
to provide personal security escorts.

NYPD 12/ 3759 HCIS

The use of an undercover agent (infiltrator) will be permitted only
after approval by the First Deputy Commissioner or his special designee.
Such approval will be given only upon the determination that there is
a reasonable need to develop information about the activities of the
group or organization that js the object of the proposed operation,
and that the intelligence activity proposed is reascnably related to
the gathering of such {nformation. After the officer recommended for
the undercover assignment has received adequate training in the appro-
priate conduct of such an operation, the First Deputy Commissioner,

or his special designee, will give final approval to the actual incep-
tion of the undercover investigation. The First Deputy Commissioner,
or his special designee, will be regularly apprised of the activities
of any undercover agent.

To enable the Analysis Section of the Intelligence Division to perform
its function properly, and to give appropriate weight to the infor-
mation being submitted. Public Security members submitting

NYPD 13/3760 HCIS

information are to report its source by notations such as “personal
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observation,” “"publication,” "public announcement," "newspaper,”
"magazine," "radio or television program,” etc. (When an informant

is the source of the information, a statement regarding the informant's
reliability shal)l be included and the basis for such Judgement con-
cerning his relfability.)

C. Analysis Guidelines
T. *Ii raw intelligence information received by Public Security Personnel

will be formally evaluated by the Analysis Section prior to any reporting
recording/filing, or dissemination. »
2. Only information which bears a substantial relevance to the Public
Security geal of providing necessary intelligence to this department
will be reported, recorded/filed or disseminated. If the informa-
tion is not substantially relevant, it will be discarded for purposes
of analysis and the report destroyed with concurrence of Chief Ana-
lyst or Commanding Officer, Intelligence Division.
3. After formal evaluation of the information, the following classifi-
cation system will be employed, where applicable: Importance
A-Major e.g., large disorders; major strikes; large 5amonstrations;
major parades; visits to New York City by highly controversial

NYPD 14/ 3761  HCIS

persons; incidents involving use of weapons/deadly devices, or crimes
against persons, or serious property damage; etc.

B-Intermediate, e.g., less serious strikes; smaller parades, local
disturbances; incidents involving less serious property damage, less
serious disruption of the peace, or intérference with governmental
processes, etc.

C- Minor, e.g., small demonstrations, visits to New York City by minor
foreign dignitaries, etc.

Time Priority (Urgency with which police action or attention must be
addressed to this matter.)

1. = Very High Time Priority - within 24 hours

2. = High Time Priority - within 24 to 72 hours

3. = Medium Time Priority - within 3 to 7 days

4, = Low Time Priority - more than 7 days

g. = For information only - requires no further action
ource .

H = Highly Reliable
R = Reliable
U = Unknown Reliability

NYPD 15/ 3762 HCIS

Content
S = Substantiated
N = Not Substantiated

4. 1If the nature and source of the information being evaluated is such that
that further investigation by Public Security personnel or by other in-
vestigative units of this department is warranted, the Commanding Officer,
Intelligence Division, subject to the review of the Police Commissioner
or the First Deputy Commissioner is responsible for:

a. Deciding such additional investigation is required
b. Directing the information to the appropriate unit of this department
for investigation.

5. Once the information has been evaluated, the Analysis Section must
assemble the available data, concerning the subject under investigation.
From these facts, the unit must attempt to develop an assessment of the
causes and significance of a past event or to project future develop-
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ments of interest to units of the department. This analysis will
thereupon be reviewed by the Commanding Officer, Intelligence Di-
vision who has three (3) alternatives., He can decide that:

a. The analysis is correct

NYPD 16/ 3763 HCIS

b. The analysis 1is incorrect and/or incomplete and should be revised.
¢. The event or situation requires further investigation.

D. Reporting Guidelines '
T. Public Security Section reports and communications must be:

a. Objective - the presentation must be as objective as possible
to encourage decisions which are based on accurate information
and sound analysis. .

b. Discriminating - the report must distinguish between positive,
verified information and hypothesis, hearsay or inferences.

Logical - the findings must be presented in a logical manner.

Concise - the report should be as brief as possible, consistent

with the requirements of accurancy and objectivity.

e. Recipient - oriented - the format and content of the report should
be consistent with the identity, interests and needs of the in-
tended recipient.

an

2. Public Security reports and communications are of three (3) general types:
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a. Strategic/indicative - the result of analysis of certain data
ndicating general background information, trends, patterns, fore-
casts, or possible courses of action. These are routed through
the office of the Commanding Officer, Intelligence Division.

b. Tactical/evidential - information which pertains to a specific
event or situation and which requires immediate or future action
by this department. These are routed through the appropriate opera-
tional command.

c. Informational/for file only - information which is not to be for-
warded at this time, but which is to be retained in Public Securi-
ty files for future reference.

3. A1l written reports emanating from Public Security shall be subject

to the final approval of the Commanding Officer, Intelligence Division

or, in his absence, the Executive Officer.

4. Reports determined by the Commanding Officer, Intelligence Division to

be of an unusually sensitive nature shall be prominently marked "“Re-
stricted -- Authorized Access Only." File copies thereof are to be
stored in locked cabinets, separate and apart from other reports main-
tained at the Records Section. Access to these "Restricted -- Autho-
rized Access Only" files shall be limited to the Commanding Officer,
Intelligence Division, The Executive Offficer, Public Security Coordinator,
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and to designated members of this command on a strict "need to know"
basis, nd those assigned to the necessary clerical tasks connnected
with this file. Strict security procedures will be followed.

E. Procedures for the Recording and Storage of Information in the Public

Security Card Files

1.

Prior to recording and storage in the Public Security card files, all
information must be reviewed by the Analysis Section.
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Such information must be evaluated as bearing a substantial possi-
bility of making a contribution to the goals of the Intelligence
Division set forth in Section I, to provide necessary intelligence

to enable this department to perform its legitimate police service
functions. All information not meeting this criteria must be re-
jected and will not be stored in the Public Security card file.
Information which merely reflects the political preferences, personal
habits, predilections, associations, or activities of any person, group
or organization and which is not substantially relevant to legitimate
police service purposes will not be stored in the Public Security
files, but will be destroyed.

Information evaluated as being appropriate for storage
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in Public Service card file shall be capsulized on color-coded 4 x 6
index cards. A different specified color will be utilized yearly to
indicate the year in which the information was included in Public
Security files. This color-coded card system facilitates periodic
review and re-evaluation of all information in the Public Security files.
Information to be stored in Public Security files must:

a. be concise, yet accurate _

b. not lead to erroneous impressions

c. be objective, i.e. - not biased or slanted

d. not be repetitive or trivial.

The card on which the information is recorded must indicate the

following: )

a. original source of information - e.g., personal observation, in-
formant, leaflet, newspaper/magazine account, radio - T.V. pro-
gram, etc. If the information was received from an informant, an
evaluation must be made of the reliability of the informant, and
the basis for such a judgment.

b. Intelligence Division report or communicatfon from which the infor-
mation has been culled

c. where applicable, the classification assigned to the information -

viz:
NYPD 20/3767 HCIS
H = Highly reliable S = Substantiated
R = Reliable N = Not substantiated
U = Unknown reliability

F. Public Security Activities Procedures for Dissemination of Information

Patrol Guide 116-22, page 1, provides that "A member of this department
shall treat as confidential the official business of the department" and
lists the types of departmental information which can be disclosed and to
whom and under what circumstances it may be disseminated. In addition to
this provision of the Patrol Guide, it must bhe kept in mind that some of
the information stored in the Public Security files is of a particularly
sensitive nature. Therefore, the following procedures must be observed.

1.

Intra-departmental dissemination

a. The only information which is to be disseminated by Public Security
to other members and units of this department is that which would
further the goal of providing this department with the necessary
intelligence to perform its legitimate police service functions.
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b. Dissemination of such information must be approved by the

Commanding Officer, Intelligence Division or his designated

- representative.
¢. Such members of the department seeking information contafined

in Public Security files must comply with the procedures of

S.0.P. 2, 1971, Section IV-D-1-c. In passing upon such requests,

all of the following factors must be considered:

(1) nature of the information (if any) available at the Public
Security Files - e.g., criminal record information; general
intelligence information, etc.

{2) source of this information - undercover agent, informant,
leaflet, newspaper/magazine article, radio, T.V. program,
other law enforcement agency, etc.

(3) classification of this information - highly reliable, reliable,
unknown relfability, substantiated, not substantiated

(4) rank, assignment and identity of the members of the service
requesting the infaormation

(5) reasons for the request - i.e., the nature of the
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investigation being conducted by the requesting member of
the service - e.g. homicide, explosion, arson, narcotics,
gambling, etc.

These and all other relevant factors must be considered in arriving at a deter-
mination concerning possible dissemination of information in the Public Security
files and the type and amount of such informaton to be disseminated. The evaluation
of all these factors will determine the propriety of honoring the request and will
test the “need to know" of the person or unit requesting information from the Public
Security files.

Almost all such requests are received during normal business hours when deter-
mination concerning this "need to know” is made by the superior officer in charge
of the Records Section, a superior officer who has extensive experience in police
intelligence and intensive training concerning all aspects of these procedures.

Emergency requests (during other than normal business hours) for information
in Public Security files are received by the Officer-in-Charge, at the Records Section,
as per $.0.P. 2, s. 1971, each of whom shall have been instructed in these duties
and will have been thoroughly trained concerning these procedures.

In all cases where any doubt exists in the mind of the Officer-in-Charge at
the time >f the receipt of such a request, he must contact
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the Executive Officer, Intelligence Division or the Public Security Coordinator.

2. Extra-Departmental Dissemination

a. Under no circumstances will Public Security information ever be
disseminated formally or informally to non-governmental indivi-
duals or agencies.

b. Public Security information will be disseminated only to specifi-
cally designated representatives of bona fide law enforcement
agencies and of certain specified state, federal, municipal and
local governmental agencies. Information which does not bear a
substantial relationship to the legitimate responsibilities of the
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agency will in no instance be disseminated from the Public

Security files.

Prior to disseminatfon of information in the Public Security

files, all of the following factors must be evaluated and analyzed:

(1) nature of the information -- criminal record, raw intelligence,
etc.

2) source of the information

3) classification of the information

4) agency requesting the information
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(5) reason for the request - {.e., the use which the requesting
agency will make of the information, if disseminated - e.g.,
investigation, prosecution of sertous criminal nature, security
clearance for employment in sensitive governmental agency, etc.
Once again, these and all other relevant factors must be con-
sidered in arriving at a determination concerning possible
dissemination of information in the Public Security files and
the type and amount of such information to be disseminated. The
evaluation of these factors will determine the requesting a-
gency's "need to know."

Information contained in the Public Security files will be trans-

mitted in writing to governmental and law enforcement agencies only

over the signature of the Commanding Officer, Intelligence Division.

When time demands preclude written requests for information from

Public Security files or written replies thereto, telephone requests

for such information wili be honored if made by properly authorized

representatives of the agencies listed in Section IV-D-2. -

!
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To ensure the legitimacy of the request and to preclude unauthorized
dissemination of Public Security information, the following proce-
dures are to be followed:

(1) telephone calls will be made by the recipient of the request
to the requesting agency to verify the authenticity of the
caller and of the request.

(2) if during normal business hours, the Records Section superior
officer will evaluate the request and approve same if appro-
priate. During other hours, a superior officer will he con-
ferred with concerning approval of the telephonic request.

(3) record of the request and of the information disseminated
(if any) will be made in the Intelligence Log and Public Se-
curity card file.

(4) 1in all cases,the Supervisor, Analysis Section, and the Commanding
Officer, Intelligence Division, are to be notified of the re-
quest and disposition,

3. Dissemination of Surveillance Photos

Surveillance photos - much more so than criminal identification
photos - are of a particularly sensitive nature. Accordingly, their
dissemination must be .

NYPD 25/3773 HCIS

strictly tlimited to instances involving the most compelling, legitimate
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law enforcement purposes; such as investigations of homicides,
bombings, kidnappings, and similar extremely serious matters. Only
the Commanding Officer, Intelligence Division, will approve dissemi-
nation of the surveillance photographs. In emergencies, the Public
Security Coordinator, or Executive Officer, Intelligence Division,
may make this dissemination.

Only the Commanding Officer, Intelligence Division can authorize
the extra-departmental dissemination of surveillance photos. He will
do so only to bona fide enforcement agencies for such legitimate
law enforcement purposes as identication of persons being sought for

.homicides, bombings, kidnappings or similar extremely serious matters,
In emergencies, the Public Security Coordinator, or Executive Officer,
Intelligence Division, may make this dissemination.

G. Re-Evaluation Process

t.

The Commanding Officer, Intelligence Division and the Public Security
Coordinator must continuously review and re-evaluate Public Security
operations.

Procedures concerning Public Security operations are to be continuously
reviewed and re-evaluated, at least
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annually, by the Intelligence Division Legal Officer, to ensure that
they still accurately reflect statutory developments and relevant de-
cisions in the area of constitutional law. The results of such review
shall be reported, in writing, to the Commanding Officer, Intelligence
Division, the First Deputy Commissioner, and to the Chief of the In-
spectional Services Bureau. This review by the Intelligence Division
Legal Officer shall not be construed as preventing those named in
paragraph III-A-3 from a similar review and evaluation of these guide-
lines.

The events, situations, individuals, groups and organizations about
which information is collected, recorded, or disseminated from the
Public Security files will be frequently reviewed by the Commanding
Officer, Intelligence Division, Public Security Coordinator, Intelli-
gence Division Legal Officer and Chief Analyst, to determine the de-
gree to which such information continues to have a substantial possi-
bility of making a contribution to the goal of providing this depart-
ment with the intelligence required to perform its legitimate police
service functions. If that relationship no longer exists, processing
of such information will be terminated without delay and the files
purged.

NYPD 27/ 3775 HCIS

The color-coded ‘index cards maintained in the Public Security files
should be reviewed frequently to determine whether the information

on the card still relates to a legitimate Public Security function.
Every card in the file will be reviewed and re-evaluated at least once
within two (2) years of jits initial filing. This review will be per-
formed by the Analysis Section. In reviewing a card, one of the follow-
ing three (3) dispositions must be made:

a. Maintain in active file - still of current interest to Public
Security

b. Purged - the information on the card no longer serves a legiti-
mate police service intelligence purpose. Cards that are purged
from the file will be promptly destroyed. Although there is a
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danger that some potentially valuable intelligence information
will be lost in the purging process, it is deemed imperative, in
the interests of accuracy, of relevency, and of constitutionally
sound law enforcement practice, that this re-evaluation and
purging process be conducted on a continuing basis.

NYPD 28/ 3776 HCIS

¢. Placed in “"dormant file": no recent information re: subject,
but information is of such nature that it will probably be re-
quired in the future. The cards in the dormant file must again
be re-evaluated at the end of two (2) additional years.

5. A1l surveillance photos, must, within 90 days after having been taken,
be evaluated by the Analysis Section to ensure conformity with these
procedures. If evaluated as not conforming to these procedures (i.e.,
no violation of law were involved, not required as evidence, etc.) all
negatives and all prints thereof will be destroyed. If found to con-
form to the Public Security procedures and to be of further legitimate
concern to this department, these photographs will thereafter be re-
evaluated at least once in each two (2) year period in a re-evaluation
system that parallels that for the color-coded index cards. In re-
viewing such photographs, one of three (3) possible dispositions re-
quired in connection with review of index cards must be made; specifically,
maintain in active file, purge, or place in dormant file.

6. The list of law enforcement and other governmental agencies to which
Public Security personnel are authorized to disseminate information
consonant with these procedures
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will be reviewed and re-evaluated each year by the Commanding Officer,
Intelligence Division, to determine if any of them ought to be de-
leted from this list or if others should be added.*

7. Reports marked "Restricted -- Authorized Access Only" shall be de-
classified as soon as the subject matter not longer necessitates its
inclusion in the “"Restricted -- Authorized Access Only" files as deter-
mined by the Commanding Officer, Intelligence Division. Periodic re-
view, at least annually, as determined by the Commanding Officer, In-
telligence Division, of "Restricted -~ Authorized Access Only" reports
will be made for this purpose.

IV. Methods of Gathering, Analysis, Recording and Dissemination of Information:

A. Gathering of Information
1. Sources:
a. Overt sources
(1) assigned personnel, Public Security
(2) other police department personnel (patrol service, detective
bureau, etc.)

* rThose agencics marked (*) in Section IV-D-2 are being re—evaluated in this way.

NYPD 30/ 3778 HCIS

(3) other governmental agencies




-

PAGE 64

DECEMBER, 1974 BRIEF NO. 74-6

(a) law enforcement agencies, e.g. F.B.I., New York
State Police, United States Treasury Department,
Alcohol, Tax, Firearms, and others
(b) non-law enforcement agencies, e.g., United States
State Department, etc.
4) general public
5) Police Department records
{(6) public records and documents
(7) mass media -- radio, television, various newspapers, maga-
zines, etc.
(8) 1leaflets, underground press, publications of various groups
(9) public libraries _
(10) intra- and extra-departmental conferences
b. Covert sources
1) undercover agents (police personnel)
2) informants
(3) court authorized electronic surveillance
(4) physical surveillance, including photographic surveiliance

NYPD 31/ 3779  HCIS

B. Analysis - Prediction/Projection - Report

1. Analysis
The Analysis Section, Intelligence Division, performs the following
functions:
a. All available information from the aforementioned sources -- overt
and covert -- is assembled in logical manner
b. Informational gaps will be identified
¢. Attempts will be made to secure the additional data, and if obtained,
it will be integrated with that which has been previously assembled.
d. The reliability and weight of the various items of information will
be assessed
e. The various items of information, the inter-relationships between
these items, and the possible significance of the particular event
or situation are to be considered and evaluated.
2. Prediction/Projection
Based upon this evaluation and analysis, the Analysis Section will make
a prediction or projection concerning the particular event or situation.
This projection/prediction may include one or more of the following:
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a. Purpose, reason or cause of the event:
b. Nature of the situation
¢. Groups and/or individuals involved
d. Number of persons expected
e. Locations affected
f. Time and/or duration of the event or situation
g. Potential for disorder
h. Effect upon the city, the department, visiting dignitaries, other
individuals, etc.
i. Significance of the event or situation
j. Evolving patterns and trends
k. Recommendations for consideration by the Commanding Officer of
various units concerning possible police action to be taken.
3. Reports

Written and/6r 1 reports, encompassing these predictions/projections
and other salient information, will be prepared by the Analysis Section
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for the Commanding Officer, Intelligence Division who will forward
them to other appropriate departmental officials. In this manner,
intelligence will be transmitted which will aid in the effective
deployment of police personnel

NYPD 33/3781 HCIS

and equipment, for the particular event or sftuation.

C. Recording of Information at Public Security, Intelligence Division
. Log - Information telephoned in by Public Security members in the
field and by other departmental sources will be recorded in the “log"
as it is received. The type of information thus recorded involves
ongoing situations, scheduled future events, notifications, requests,
etc.

2. MWritten Reports and Communicatons - Written reports and communications,
whether originating with Public Security personnel or others, will be
serially numbered and filed by year of preparation. Where applicable,
one of the following letters js appended to the control number of the

report:
I = Investigate
L = Liaison
A = Analysis

Administration

i

X
3. Diar Future events or situations of the type listed in paragraph
TT-A (above) are to be 1isted in the "diary” according to the date on
which they reportedly will occur. Thus, the "diary" will provide a
ready reference concerning events scheduled for any given day.
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4. Card File - After evaluation, information deemed appropriate for
retention consonant with Public Security procedures {Section III,
above), will be capsulized on 4 x 6 index cards, which are to be
color-coded to indicate the year of inclusion into Public Security
files and to facilitate periodic review and re-evaluation.

5. Photo File

a. By event
b. By sphere of interest or activity
c. By name

D. Dissemination of Information by Public Security Personnel
T. Intra-Departmental
a. Disseminated on Public Security Initiative:

(1) Tactical Information - i.e., information requiring immediate
or future deployment of police personnel and/or equipment.
Such information is transmitted by written report or by
telephone to the appropriate departmental official. The
Commanding Officer, Intelligence Division, is also apprised
thereof for his information.

(2) Strategic information - (i.e., information indicating evolving
trends and patterns and/or which may

NYPD 35/ 3783 HCIS

have a bearing on the formation of departmental policies and
responses, etc.) Such information is transmitted by written
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report or by telephone to the Commanding Officer, Intelli-
gence Division, who thereupon disseminates it to the appro-
priate department officials.

b. Requested by Field Units:

(1} Records Section

This intra-departmental dissemination of 1nte]ligence from
Public Security files to field units will be controlled by
the Records Section. The authority and responsibility for
this disseminatfon is delegated to the Records Sectfon superfor.
He and his staff are thoroughly instructed in the legal and
administrative regulations governing the dissemination of in-
telligence information. They are to be assigned to these po-
sitions on a steady, long-term basis, to ensure that they will
continue to possess the necessary expertise to perform this
function properly. In all instances involving intelligence
information, the Commanding Officer, Intelligence Division,
Executive Officer, or Public Security Coordinator is con-
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sulted by the Records Section, prior to any dissemination.
c. Procedures for Requests from Field Units ,

On April 7, 1977, this department promuTgated S.0.P. 2, s. 1971,
entitled: “Procedures to Encourage Flow of Information to the
Intelligence Division from Field Units and the Obtaining of In-
formation from Records Maintained at the Major Crime and Pubtlic
Security files of the Intelligence Division." The relevant sections
thereof read as follows: “"Members of this Department requesting
information concerning the identity of persons or leaders of groups
who have violated sections of the law while engaged in the disrup-
tion of governmental activities or the peace and harmony of the
community shall telephone the Operation Desk (577-7285). "When

. it is determined that information in the files of the Intelli-
gence Division is useful to the requesting member, the commanding
officer of such member shall prepare a request in duplicate, on
official department letterhead, that access to the files be granted.
The request shall contain:
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(1) the rank, name, shield number and command of the members
of the department conducting the investigation.

(2) available information of the subject being investigated -
e.g., name, addresses, known places of employment, affili-
ations, etc.

(3) Reason for request including control number -- e.g., Complaint
Report - PD 313-152, case number, etc. "The designated
member will deliver the official letterhead (PD 158-151) to
the Records Section at the time he appears to receive the
intelligence report.

A log will be maintained...to record the receipt of these re-
quests.

Records should ordinarily be viewed during regular officer
hours - i.e., 0900-1700 hours, Monday through Friday. How-
ever, in IMPORTANT cases where time may be a factor and some
useful information is available, the superior officer in charge
of the Records Section may give the information by telephone

to a properly identified member of the department. Confir-
mation of the request and receipt of the information must be
acknowledged within 48 hours by the submission
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of an official letterhead (PD 158-151) as indicated above.
It should be noted that the Intelligence Division is in
operation 24 hours each day and will furnish available in-
formation in emergency situations.

Commanding Officers of requesting commands shall evaluate
the necessity of viewing records contained in the Public
Security files before forwarding requests.

The person designated to view records should be knowledge-
able in the subject matter of the investigation so that
there will be a proper evaluation of the material furnished.
Upon completion of an investigation in which information was
requested from the Intelligence Division, Records Section,
a report of the results of the investigation shall be for-
warded to the Records Section of the Inteliigence Division
from which the information was received. It should include
any new information obtained by the investigator. It will
be evaluated with the object of adding to, correcting, and
expanding the intelligence information currently on file."
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2. Extra Departmental
Requests for information obtained in Public Security files, if re-
ceived on official letterhead, signed by the Commanding Officer/
Director, or the specifically designated liason officer of the following
governmental agencies, will be honored, consonant with the Dissemina-
tion Procedures set forth in subsection III-F above:
a. Federal Agencies
*{1] Civil Service Commission - Investigations Division
*(2) ?epa;tment of the Air Force - Office of Special Investigations
0SI
*(3) Department of the Army - Intelligence - 109th MI Group
(4) Department of Defense - Security Division
5; Department of Justice - Federal Bureau of Investigation
?epart?ent of Justice - Immigration and Naturalization Service
USINS
*(7) Department of the Navy - Navy Investigation Service - Intelli-
gence Recruiting
(8) Any duly constituted judicial, legislative, regulatory, or ad-
ministrative body having subpoena powers.
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*(9) National Security Agency (NSA)

(10} State Department - Office of Security

(11) Treasury Department - Alcohol, Tax, Firearms (ATF)

{12) Treasury Department - Bureau of Customs

(13) Treasury Department - Bureau of Narcotics and Dangerous Drugs
(14) Treasury Department - Internal Revenue Service {IRS)

(15) Treasury Department - U.S. Secret Service (USSS)

(16) United State Coast Guard - Intelligence

(17) United States Postal Service (Postal Inspection Service)

b. State Agencies
(1) Department of Correctional Services - Bureau of Special Services
2} New York State Identification and Intelligence Systems (NYSIIS)

3) State Police - Special Services Division
(4) Waterfront Commissioner, New York Harbor
(5) Port of New York Authority (Police)
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¢. Municipal Agencies

City of New York, Department of Correction
Department of Investigation

Department of Personnel

Fire Department - Examining Unit - Fire Marshal

New York City Housing Authority - Police Department
New York City Transit Police Department

District Attorney Office Squads

A1l New York Police Department Units

é d. Police Department Intelliqence Units Throughout the United States.

3. Processing of Extra-Departmental Request for Information in Public Se-

‘. M

curity Files:
a. Name Checks - (Forwarded by the above agencies to Public Security
| on a routine basis).

If no information in the Public Security files. the name check
requests are stamped "No Record" by Public Security Personnel
searching

* See Sub-section III-G-6 above

(2)
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the files. These forms are then mailed to the requesting
agency by the Records Section (see by-paragraph IV-D-1-b
above).

If Public Security files do reflect relevant information,
the Records Section detective searching the files will
attach to the name check request all 4 x 6 cards possibly
relating to the subject of the inquiry and will be delivered
to the Records Section. Here the information is evaluated
as to relevancy and as to the propriety of the dissemination
thereof, based upon the Dissemination Procedures. Prior to
actual dissemination of any such information, the Commanding
Officer, Executive Officer, Intelligence Division, or Super-
visor, Analysis Section, will be consulted for a final de-
cision.

‘ . ' b. Communications - (i.e., letters from the specified governmental
i agencies enumerated in sub-paragraph IV-D-2 above or from bona
fide law enforcement agencies requesting information from the

! Public Security Files are to be processed as follows, again,
t consonant with the Dissemination Procedures

se

(1)
(2)
(3)
(4)
(6)
(7)
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forth in section IlI-F above.

logged into the Public Security Communicaton Book and
serially numbered each year by Information Control.
assigned to Liaison Section detective

Liaison Section detective will confer with Analysis Section
to determine information required

draft of reply will then be reviewed by Analysis Section
draft reply is then reviewed by Supervisor, Liaison Section
Approved draft will then be prepared for signature of Command-
ing Officer, Intelligence Division for final review.

reply will then be sent to requesting agency if approved by
Commanding Officer, Intelligence Division




BRIEF NO. 74-6 'DECEMBER, 1974 PAGE 69

(8) all informaticn disseminated pursuant to these guidelines
whether verbal or written, will be with the understanding
that the requesting agency agrees to strictly conform

~with the provisions of these procedures as set forth in
II1 F2-3 and IV D 2-3. These relevant sections will be
furnished to these

NYPD 44/ 3792 HCIS

agencies who have not perviously received the aforementioned
provisions of these Procedures at the time of their initial
request.

(9) information disseminated under these Procedures will have
the following restrictive statement, prominently stamped
on the cover letter or read to the requesting party in
those cases arising under III F (2) (e) ‘
"THE INFORMATION FURNISHED IS DISSEMINATED PURSUANT TO THE
INTELLIGENCE DIVISION PROCEDURES OF THE NEW YORK CITY PO-
LICE DEPARTMENT AND IS THE PROPERTY OF THAT DEPARTMENT. IT
SHOULD NOT BE DISCLOSED TO ANY PERSON OR ORGANIZATION EX-
"CEPT IN ACCORDANCE WITH SECTIONS IIT F (2) (3) AND SECTIONS
IV D (2) (3) OF THE AFORESAID PROCEDURES.

EDITOR'S NOTE: The foregoing material appeared as an appendix item in the printed
volume relating to the hearings held before the Committee on Internal Security,
House of Representatives. The volume was printed by the Government Printing Office
and does not bear a notice restricting reproduction. AELE does not claim a copy-

right on this material.




