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In 1954, a landmark United States Supreme Court decision changed the face of
America forever. After more than 150 years of racial discrimination, hatred, violence and
segregation, The Supreme Court finally banned racial segregation in American public
schools. When it issued its decision in Brown v. Board of Education’, the Court at last
overturned the long-held principle of “separate but equal” first expounded in Plessy v.
Ferguson’ nearly a century before. The decision in Brown v. Board became the tool with
which the door to racial freedom and equality in American society would at last be pried
open.

It took many more years for the vision of Brown to become a reality — there are
those still, this author included, who believe that it has yet to be fully realized — and the

journey to racial equality has not been an easy one. For decades following the Brown

! Brown et al. v. Board of Education of Topeka et al. 347 U.S. 483, 1954 (Overturning Plessy v.
Ferguson and the "separate but equal” doctrine, the Court found that segregation had no place in

public education, that segregation was a denial of the equal protection of the laws under the Fourteenth
Amendment and that separate educational facilities were inherently unequal.)

2 Plessy v. Ferguson 163 U.S. 537, 1896 Upholding a Louisiana statute that provided for separation of the
races on railway cars and issuing in the era of “Separate but Equal” accommodations for blacks and whites
in all segments of public life. (“we think the enforced separation of the races... neither abridges the
privileges or immunities of the colored man, deprives him of his property without due process of law, nor
denies him the equal protection of the laws, within the meaning of the Fourteenth Amendment”)
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decision, most public areas in the U.S. remained fully segregated. It wasn’t until the civil
rights movement gained momentum in the 1960’s that the idea of full racial equality
began to take hold.

But long before Brown - long before the Civil Rights Movement, Martin Luther
King’s now famous, “I Have a Dream” speech and the marches on Washington, D.C. and
Selma, Alabama - the journey began for one little girl, Margaret Williams, in a one-room
schoolhouse in rural Baltimore County, Maryland.

Long considered the very first of the school desegregation cases that eventually
led to the landmark d¢cision in Brown, Williams v. Zimmerman’ set the stage for what
would become a decades-long battle for true equality in American education. It would
also set the tone for a the career of one America’s most notable African-American heroes,
Thurgood Marshall, the attorney that represented Ms. Williams in her attempts to attain
equal education.

In this paper, I will examine the history of African-American education and
provide a brief synopsis of the Supreme Court decision that started it all — Plessy v.
Ferguson - and I will briefly explore the rise of the NAACP and its efforts to overturn
legalized racial segregation. I will then explore Williams v. Zimmerman, the first of the
school desegregation cases that led to Brown v. Board of Education and I will provide a

brief biography of Thurgood Marshall from birth through the Brown years.

? Margaret Williams et al. v. David W. Zimmerman et al. 172 Md. 563, 1937 ( finding that separation
of the races in public schools is settled policy in the state of Maryland and does not abridge the rights
of African-Americans under the 14™ Amendment)
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PART I

A BRIEF HISTORY OF BLACK EDUCATION IN AMERICA -

Education in an Era of Slavery

In 16186, the first African slaves were brought to the American colonies. In 1790
there were an estimated 700,000 slaves in the United States. By the beginning of the
Civil War in 1860, that number had swelled to nearly 4 million.* Slaves were often
taught “ciphering” and simple mathematics because many had the responsibility of
bookkeeping and the sale of inventory and marketing of farm products. But slave owners
believed that an educated slave was a dangerous slave and so, fearing rebellion, most
slave owners forbade access to education beyond the most rudimentary level. Following
the Haitian slave revolt of 1791, laws forbidding the education of slaves rapidly
appeared.5

But the laws didn’t prevent slaves from struggling to attain an education.
Throughout the South, underground schools sprang up in Georgia, North and South
Carolina, Kentucky, Virginia and Louisiana. For some, classes were held secretly in
“churches, deserted railroad cars, abandoned shacks, under the moonlight and virtually
anywhere that was relatively secure.” ¢ As with the black abolitionist leader and
statesman from Maryland, Frederick Douglass, some slave owners ignored the laws and
taught their slaves to read and write. Anti-slavery societies and churches such as the

Abolition Society and the Quakers openly defied the laws to establish schools of their

* The Struggle for Equal Education by Clarence Lusane;1992, The African American Experience Series;
Franklin Watts, New York

* Ihid.

¢ Ibid.
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own. It is estimated that, by 1862, the year in which President Abraham Lincoln issued
his Emancipation Proclamation, five to ten percent of all African-Americans were
literate.”

From Emancipation to Reconstruction

In 1863, the first year that the Emancipation Proclamation took effect, hundreds
of schools were opened for former slaves. Other than survival, access to education
became the primary objective of newly freed slaves. In Maryland, freedom came in 1864
at the Maryland State Convention with the adoption of the 24™ Article of the Declaration
of Righ’cs8 and, when slavery was legally abolished by the thirteenth amendment to the
U.S Constitution® on J anuary 31, 1865, the effort to educate former slaves intensified and
nearly any usable space was converted into a schoolroom.

On March 3™ of the same year, the Freedmen’s Bureau was opened to assist
former slaves in “assimilating” into U.S. society. '° Commissioner Howard, the head of
the Freedman’s Bureau, believed that the best way to accomplish such assimilation was
through education.'' During this period, trade schools, night schools, colleges and
universities including Howard University, The Hampton Institute, Fisk University and
Atlanta University were founded.

The Freedman’s Bureau provided additional assistance to churches and other

relief organizations by supplying books and classroom space and providing living space

7 Ibid.

® “Hereinafter, in this state, there shall be neither slavery nor involuntary servitude, except in punishment of
crime, whereof the party shall have been duly convicted; and all persons held to service or labor, as slaves,
are hereby declared free.”

® “Section 1. Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party
shall have been duly convicted, shall exist within the United States, or any place subject to their
jurisdiction.”

19 Lusane at footnote 4. See also: Alton Hornsby, Jr., Chronology of African American History, Gail
Research, Inc Detroit, London (1991)

n Bury Me Not in a Land of Siaves by Joyce Hansen; 2000, Franklin Watts, New York pg 116
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and salaries for teachers.'> By 1869 the Freedmen’s Bureau had recruited nearly nine
thousand teachers to teach throughout the South. However, just one year later, the
Freedmen’s Bureau abandoned all attempts to educate black students, bowing to the
pressures of Northern legislators and Southern racists. B

Following the Civil War, a number of private individuals, charities and churches
financed the creation of several schools. Some of the first such schools to be sponsored
by a northern organization appeared in Virginia in 1861."* '* In Baltimore, The
American Missionary Association (AMA) started four schools and the Baltimore Moral
Improvement Association, sixteen.'® In Fortrgss Monroe, Virginia the AMA opened a
school with only six students. Classes were taught in the home of the teacher, Mrs. Peake,
and, within a month, the class size had grown to nearly sixty students. '’

In 1866 The Freedmen’s Aid Society of the Methodist Episcopal Church (MEC)
was formed. Under the auspices of The Board of Education for Negroes, The MEC
sponsored no less than a dozen colleges and universities including Clark University in
Atlanta, Georgia and Morgan College (now'Morgan State University)'® in Baltimore. It
was the goal of the MEC to produce “a steady stream of teachers, mechanics, farmers,

business men, musicians, preachers, doctors, dentists, pharmacists and lawyers...to go

2 1bid., 114

B Lusane, pg 15

* Tbid

> Hansen, 112

“Race and the Law in Maryland (tentative draft) David S. Bogen, University of Maryland School of Law.
Pg 109

17 Hansen, 112

'® Founded in 1867 as the Centenary Bible Institute, the name was changed to Morgan College in 1890
when its educational base was broadened to include instruction in the arts and sciences.
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out to minister to the people of their own race and to make their contribution to the total
of the world’s human achievement.”"
From Reconstruction to Jim Crow

With the advent of reconstruction in May, 1867 came the move toward free public
schools in the South. Throughout the South, constitutional conventions were convened
to create new state governments and rewrite state constitutions. Of 1,000 delegates
elected to the conventions, 265 were African-American. Of these, 76 were from South
Carolina, an overwhelming majority of that state’s delegates. ° Most of the state
delegations agreed to the formation of free public school systems although many southern
white delegates were opposed to funding black schools with public taxes.

Very few delegates would commit to stating whether the schools should be
integrated and only two states, South Carolina and Louisiana, created laws specifically to
integrate the schools. The law in South Carolina read, “...all public schools, colleges and
universities of this state, supported in whole or in part by the public funds, shall be free
and open to all the children of this state without regard to race or color.™!

In Maryland, the Mayor and City Council of Baltimore appropriated funds for the
education of black students in the City of Baltimore. The use of black teachers was

phased out and, by 1868, all the teachers in the black schools were white. By 1883,

Baltimore City had established primary and grammar schools and the first black high

¥ Methodist Adventures in Negro Education by Jay S. stowell; 1922, The Methodist Book Concern;
Electronic edition, North Carolina Collections, University of NC at Chapel Hill

® Hansen, 97

?! yohn Hope Franklin, Reconstruction After the Civil War, 6 ed. (Chicago; University of Chicago press,
1961) pg 60 as quoted in Hansen pg 98 - (“When the new constitution in South Carolina was ratified, it
was called the ‘work of sixty-odd Negroes, many of them ignorant and depraved, renegades, betrayers of
their race and country.” Hansen, pg 99 )
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school was opened.”? Baltimore County began providing funds for the education of black
children in 1872. In 1888, a Baltimore City ordinance was passed that stated that “in no
case should white and colored teachers be employed in the same school.” %

In 1875 the first Jim Crow” Laws began to appear and, by 1885, almost all
southern states had legislated the separation of black and white students. The rise of the
Klu Klux Klan, the 1894 repeal of the 1870 and 1871 Civil Rights Acts and the Supreme
Court’s 1896 decision in Plessy v. Ferguson® dealt the final blow to any hope of quality

education or social advancement for blacks. As a result, “Separate but Equal” became

the legal doctrine that effectively allowed codification of segregation for nearly a century.

PART II

SEPARATE BUT NOT EQUAL: The legacy of Plessy v. Ferguson

The most prominent Supreme Court case affecting the rights of African-
Americans in the last half of the 19" century is Plessy v. Ferguson. *” In upholding laws
and policies that separated whiteé and blacks in all public settings, state courts throughout
the nation cited Plessy s “Separate but Equal” doctrine as a means to justify the continued

segregation of white and black students in the public schools for more than half a century.

22 Notes on the Progress of the Colored People of Maryland Since the War (1890) pg 64 as quoted in
Bogen, pg 109

3 See: Appendix F, pg 8 (transcript of Louis Diggs, author of fn Our Voices, Personal interview
November 27, 2002)

24 Bogen, supra footnote 22

% Jim Crow was the nickname given to a series of laws designed to maintain separation between blacks and
whites throughout the South. Named after a fictional character of the early 19" century, Jim Crow Came to
represent and justify the forced segregation of the races.

28 plessy. Supra at footnote 2

%7 Plessy. Supra at footnote 2
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On June 7, 1892, Mr. Plessy, a resident of Louisiana, entered a railroad car on the
East Louisiana Railway that was reserved for the exclusive use of white passengers and
occupied a seat. Mr. Plessy was approached by the conductor of the train and was
threatened, under penalty of law, with eviction from the train and imprisonment if he
failed to vacate the car and take a seat in another car reserved for the exclusive use of

2 the request being made “for no other reason than

“... persons not of the white race,
that the petitioner was of the colored race.”” When Plessy refused the request, he was
forcibly removed from the train with the “aid” of a police officer and jailed. “... {And
there held to answer a charge made by such officer to the effect that he was guilty of
having criminally violated an act of the General Assembly of the State, approved July 10,
1890.”%

Plessy challenged the Louisiana law as being unconstitutional for violating the
Thirteenth and Fourteenth’' Amendments of the U.S. Constitution. The Court rejected,

out of hand, the argument that the Thirteenth Amendment, which abolished slavery or

any form of involuntary servitude except for the punishment of a crime, had been

28 Plessy supra at footnote 2

* Plessy supra at footnote 2

3 Plessy supra at footnote 2 ( “This case turns upon the constitutionality of an act of the General Assembly
of the State of Louisiana, passed in 1890, providing for separate railway carriages for the white and colored
races. Acts 1890, No. 111, p. 152. The first section of the statute enacts "that all railway companies
carrying passengers in their coaches in this State, shall provide equal but separate accommodations for the
white, and colored races, by providing two or more passenger coaches for each passenger train, or by
dividing the passenger coaches by a partition so as to secure separate accommodations: Provided, That this
section shall not be construed to apply to street railroads. No person or persons, shall be admitted to occupy
seats in coaches, other than, the ones, assigned, to them on account of the race they belong to." )

3 «Gection 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof,
are citizens of the United States and of the state wherein they reside. No state shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive
any person of life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.”
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violated.’? In fact, the court used Plessy’s Fourteenth Amendment argument to justify its
own argument that neither legislation nor judicial mandate could force the “commingling
of the two races upon terms unsatisfactory to either” and that separation of the races was
a perfectly acceptable use of state police powers.z’3

The court then sounded the death knoll for any hope of integration in the public
schools and when it cited an 1849 Supreme Judicial Court of Massachusetts case, Roberts
v. City of Boston;>* “The most common instance of this [competency of the state
legislatures in the exercise of their police power ] is connected with the establishment of
separate schools for white and colored children, which has been held to be a valid
exercise of the legislative power even by courts of States where the political rights of the
colored race have been longest and most earnestly enforced.” *°
In the Roberts case, five year old Sarah Roberts sued the city of Boston

Massachusetts by her father and next friend, Benjamin Roberts, under an 1845 statute

which provided that “any child, unlawfully excluded from public school instruction in

32 Plessy supra at footnote 2: “A statute which implies merely a legal distinction between the white and
colored races -- a distinction which is founded in the color of the two races, and which must always exist so
long as white men are distinguished from the other race by color -- has no tendency to destroy the legal
equality of the two races, or reestablish a state of involuntary servitude. Indeed, we do not understand that
the Thirteenth Amendment is strenuously relied upon by the plaintiff in error in this connection”.

3 Plessy, supra at footnote 2: “The object of the amendment was undoubtedly to enforce the absolute
equality of the two races before the law, but in the nature of things it could not have been intended to
abolish distinctions based upon color, or to enforce social, as distinguished from political equality, or a
commingling of the two races upon terms unsatisfactory to either. Laws permitting, and even requiring,
their separation in places where they are liable to be brought into contact do not necessarily imply the
inferiority of either race to the other, and have been generally, if not universally, recognized as within the
competency of the state legislatures in the exercise of their police power.”

34 Sarah C. Roberts vs. The City of Boston, 58 Mass.198 (5 Cush. 198),1849 (Plaintiff, a black child,
appealed from the judgment of the Court of Common Pleas which ruled in favor of defendant in her action
seeking damages for her exclusion from public school. The court dismissed the action)

3% Roberts, supra at footnote 34

Jennifer Kerr - Race and Law Seminar Fall 2002 -10-




this commonwealth, shall recover damages therefore against the city or town by which
such public instruction is supported.” *®

Young Sarah had made application to and been denied admission to the public
school closest to her home solely “on the ground of her being a colored person.”’ It was
the petitioner’s contention that Sarah had been “unlawfully excluded from public school
instruction” since she had met all requirements for admission to the public school nearest
her home™® and yet had been denied solely on account of her race.

In the statement of facts, the Roberts court revealed that, in 1846, citizens of the
City of Boston had made petition to the primary school committee to abolish separate
schools for white and African-American children and that the committee, in response to
the petition, had adopted the following resolution: “Resolved, that in the opinion of this
board, the continuance of the separate schools for colored children, and the regular
attendance of all such children upon the schools, is not only legal and just, but is best
adapted to promote the education of that class of our population." ** (Emphasis added)

In agreeing with the Committee and upholding the lower court’s Decision, the

Roberts court stated, “It is urged, that this maintenance of separate schools tends to

deepen and perpetuate the odious distinction of caste, founded in a deep-rooted prejudice

36 City of Boston, statute of 1845, c. 214

37 Roberts, supra at footnote 34

38 Roberts supra at footnote 34: ”At a meeting of the generat schoot committee, held on the 12th of Jamary,
1848, the following vote was passed: --"The regulations of the primary school committee contain the
following provisions: -- 1) Admissions-No pupil shall be admitted into a primary school, without a ticket
of admission from a member of the district committee. 2)Admissions of Applicants- Every member of the
committee shall admit to his school, all applicants, of suitable age and qualifications, residing nearest to the
school under his charge, (excepting those for whom special provision has been made,) provided the number
in his school will warrant the admission. 3)Scholars to go to schools nearest their residences- Applicants for
admission to the schools, (with the exception and provision referred to in the preceding rule,) are especially
entitled to enter the schools nearest to their places of residence."

% Roberts supra at footnote 34
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in public opinion. This prejudice, if it exists, is not created by law, and probably cannot
be changed by law.”*° (Emphasis added)

Perhaps it is this statement in Roberts that the Plessy court relied upon when it
stated that, “The argument also assumes that social prejudices may be overcome by
legislation, and that equal rights cannot be secured to the Negro except by an enforced
commingling of the two races. We cannot accept this proposition. If the two races are to
meet upon terms of social equality, it must be the result of natural affinities, a mutual
appreciation of each other's merits and a voluntary consent of individuals.”"!

The Court in Plessy stated that it was a “fallacy of the plaintiff's argument ... that
the enforced separation of the two races stamps the colored race with a badge of
inferiority” and that “If this be so, it is not by reason of anything found in the act, but
solely because the colored race chooses to put that construction upon it.”

Again, it was Plessy’s Fourteenth Amendment argument that the court used
against him in holding that a man’s reputation as personal property was not entitled to the

33

protection afforded by the law. If Plessy is “ ... a colored man and be so assigned, he
has been deprived of no property since he is not lawfully entitled to the reputation of
being a white man.” ** The court then went on to hold that that separation of the races, the
doctrine of “Separate but Equal”, could legally be practiced by the states.

This doctrine of separate but equal would continued to be upheld by courts

throughout the nation until the landmark Supreme Court decision in Brown v. Board of

Education in 1953 - more than half a century later.

© Roberts supra at footnote 34
#! Plessy supra at footnote 2
2 Plessy supra at footnote 2
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PART III

THE RISE OF THE NAACP: The challenge to “Separate but Equal”

“If we had not threatened to challenge the legality of the segregation system and if we
do not continue the challenge to segregated schools, we will get the same thing we have
been getting all these years — separate but never equal 43

Thurgood Marshall

The Birth of the NAACP
On August 14, 1908, in response to a long-standing history of political

corruption and inflammatory reports by the local media about the arrest of two black men
for the alleged assault of white women, racially motivated rioting broke out Springfield,
Illinois. The state Militia was called in to restore order and, by the time the dust had
settled the following morning, two African-Americans had been lynched, four whites had
been killed and more than fifty other Springfield citizens had been injured.*

Following the riots, William English Walling published an article in the human
rights newspaper, The Independent, decrying the city’s response to the violence and its
sanction of mob rule. Walling asked, “What large and powerful bbdy of citizens is ready
to come to the Negro’s aid?”** In answer, Mary White Ovington*, the “wealthy daughter

>47

of a white abolitionist™" wrote to Walling, requesting that they meet. In January of 1909,

Simple Justice: The History of Brown v. Board of Education and Black America's Struggle for Racial
FEquality by Richard Kluger, Vintage books, New York, 1975. pg 71

* History and Achievement of the NAACP by Jacqueline L. Harris Franklin Watts, New York, 1992

4> NAACP-A History of the National Association for the Advancement of Colored People by Charles Flint
Kellog, Baltimore, Johns Hopkins University press, 1939 pg 11

% photo: appendix E, pg 5

7 Harris, pg 21
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Walling, Ovington and Henry Moskowitz, a Jewish social worker, met in Walling’s
apartment in New York City.*®

It was decided at that meeting that a bi-racial organization should be formed to
address the harms suffered by African-Americans. Others prominent Americans,
including Oswald Villard, publisher of the New York Evening Post, were recruited to
assist in the organization. Thus, was the NAACP born.

The Challenge to Educational Segregation

The first half of the twentieth century saw the beginning of a movement to use the
courts as a means to end segregation in the public schools. In the 1920°s a team of
NAACEP attorneys including Charles H. Houston, then the Dean of Howard Law School,
William Hastie, James Nabrit and Leon Ransom developed and implemented the
strategies that first sought to challenge segregation in higher education. Winning several
court battles at that level, they reasoned, would set the pace for other cases seeking to
overturn segregation at the elementary and secondary school levels.”

In 1929 the NAACP received a grant of $100,000 from the Garland Fund and
hired attorney Nathan Margold to draw up a plan of action which caﬁme to be known as
the Margold Report.”® NAACP attorney Charles H. Houston had developed a strategy
that called for individual challenges to public schools, demanding equal funding and
facilities for black students under the “separate but equal” doctrine. It would, he
reasoned, make segregation so economically offensive to state budgets, that integration

would take place out of sheer necessity to protect the public coffers. *'

“8 Harris, pg 22

* Lusane, pg 22-23

5 Thurgood Marshall: American Revolutionary by Jaan Williams, Random House, New York, 1998
5! The Rise and Fall of Jim Crow. Video Series PBS.org, 2002
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Margold disagreed, believing that funding such a plan on a case-by-case basis
would be nearly impossible and would require excessive diligence to search out
appropriate cases in every jurisdiction. Believing that a frontal attack on segregation
would be futile in light of Supreme Court decisions of the past, Margold instead
proposed to attack segregation as administered. Plaintiffs would then sue to obtain the
remedy of integrated services without attacking the absolute concept of segregation.”

In theory, this would have the same effect as the strategy proposed by Charles
Houston. By demanding, within the framework of segregation, the equal protection if the
laws in administration of those laws, the states would be forced to reach deeper into thgir
pockets to ensure that the separate facilities for black and white students were, in fact,
equal.

In the 1930°s, the NAACP argued several cases at the state level and began to
chip away at the “separate but equal” doctrine. One of the first such cases was that of
Thomas Hocutt of North Carolina.® Mr. Hocutt applied for and was refused admission to
the Pharmacy School of the state university in 1933. The NAACP sued but lost because
the court found that Mr. Hocutt was not qualified for admission to the school, regardless
of his race.>* In fact, Mr. Hocutt was unable to prove his suitability for admission because
the black president of North Carolina College refused to release Mr. Hocutt’s transcript.
The College president admitted that he wanted no part of integrating North Carolina’s

University system. >

52 Williams, pg 174

53 Hocutt v. Wilson, N.C. Supreme Ct. County of Durham, Civil Issue Docket #1-188, March 28, 1933
5% Bogen, 132

% Williams, pg 75
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Though many of the early NAACP cases were lost at the state level, many more
were yet ripening on the sidelines. In the coming decades, the challenge to segregation
would pick up speed and the NAACP would continue whittling away at the doctrine of

“Separate but Equal.”

PART IV

ALL ROADS LEAD TO BROWN: The Maryland Connection

Pearson v. Murray — The University Of Maryland Law School Case

In 1936, the NAACP brought the case of Donald Gaines Murray5 ® before the
Court of Appeals of Maryland. In that case, a 22 year old resident of Baltimore City,
Donald Gaines Murray, a 1934 graduate of Amherst College, applied to the University of
Maryland Law School and was denied admission solely on account of his race. In all
other respects, he had met all the criteria for admission. Murray challenged the decision
of the Board of Regents of the University of Maryland at the trial court level as “a denial
of equal rights because of his color, contrary to the requirement of the Fourteenth
Amendment of the Constitution of the United States.™’ The trial court ordered the
Regents to admit Murray to the law school and the Regents appealed.

At issue was whether the state of Maryland was, in fact, providing an equal
education to African-Americans when it paid tuition for black Marylanders to attend out-

of-state law schools and failed to provide equal facilitics within the state. In answering

36 Raymond A Pearson v. Donald G. Murray, 169 Md. 478 (1936) (The court held that: 1) the state’s
operation of a law school was state action for purposes of the Fourteenth Amendment, 2) racial
separation must provide equal treatment; 3) Providing tuition to a law school out of state did not
qualify as substantially equal facilities 4) students of all races must be allowed to attend because it is
the only law school available in the state.)

%7 Murray, supra at footnote 56
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the Fourteenth Amendment question, the court, citing Piper v. Big Pine School
District,” Board of Education v. Foster’’and Ward v. Flood, ® found that “the denial to
children whose parents, as well as themselves, are citizens of the United States and of this
state, admittance to the common schools solely because of color or racial differences
without having made provision for the education equal in all respects to that afforded
persons of any other race or color, is a violation of the provisions of the Fourteenth
Amendment of the Constitution of the United States." ®'

In its decision upholding the lower court, the Court of Appeals held that, “We
cannot find the remedy to be that of ordering a separate school for Negroes™ and “If
those students are to be offered equal treatment... they must, at present, be admitted to the
one school provided.”®

At last, the NAACP had won its first Maryland victory in the battle against school
segregation. But it was a hollow victory. Although it was Charles Houston’s hope that a
favorable court decision desegregating schools at the college level would lead to
additional victories for desegregation of elementary and high schools, the greater goal
was to find and develop a case that would eventually be argued and won in the Supreme
Court. It had been hoped that Muwrray would be that case.

Not long after the decision in Murray, the Maryland court of appeals heard
another challenge to school segregation in Maryland. Once again, the NAACP hoped to
take the case all the way to the Supreme Court and once again they would be

disappointed. This time, the case involved a young black girl, Margaret Williams, who

*® Piper v. Big Pine School Dist., 193 Cal. 664, 226 P. 926, 928,
% Board of Education v. Foster. 116 Ky. 484, 76 S.W. 354

% Ward v, Flood, 48 Cal. 36.

! Murray, supra at footnote 56

52 Murray, supra at footnote 56
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had been denied admission to a white high school in Baltimore County. Although it never
made it to the Supreme Court, the case of Margaret Williams has long been considered
the very first of the school desegregation cases which eventually led to the landmark
Supreme Court decision in Brown v. Board of Education that forever banned racial

segregation in public schools in America.

Williams v. Zimmerman — the challenge to high school segregation

In 1934 Margaret Williams was a 13 year-old resident of Cowdensville, Arbutus
Maryland, an historically black community in southwest Baltimore County. And, like all
African - American children in Cowdensville, Margaret had been educated in the only
school available — a one-room schoolhouse on Garrett Avenue. Ms. Williams would later
recall that, “Everyone in our neighborhood went to that little schoolhouse, and Mrs.
Taylor [the teacher] taught us in groups according to our grade levels. We would have to
sit quietly and do our assigned work as Mrs. Taylor taught the other grades.”®

One-room schoolhouses were typical of black schools of the time and the little
school in Cowdensville was no exception.64 It was, as Margaret’s sister, Mildred, later
recalled, “crowded and...inconvenient but it was all that we had.”®® The one-room
schoolhouse on Garrett Avenue served the children of Cowdensville from the first
through the seventh grade but, as there were no high schools for African — Americans in
Baltimore County, educational opportunities for black students beyond the seventh grade

were limited.

83 In Our Voices by Louis Diggs, Uptown Press, Baltimore, 1999. pg 61
% Diggs, interview, pg 9
“Diggs, Voices, pg 65
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Although Baltimore County had begun funding schools for African-Americans in
1872%, there had never been a high school for black students or any provision for their
education beyond the eighth grade. In response to repeated requests and petitions by the
residents of Baltimore County, it was decided at a meeting of the school board on
September 7, 1926 that Baltimore County would pay tuition to Douglass High School in
Baltimore City for black students who had satisfactorily completed the seventh grade,
had passed the admissions test and were approved by the superintendent.®’ At the same
meeting, the board authorized discontinuance of the eighth grade for black students.

In 1934, there were only two options for a black student in Baltimore County
who wished to continue her education beyond the seventh grade; either pass a written
high school entrance exam required of all Baltimore County students to determine
eligibility for tuition to Douglass High School in Baltimore City or find a way to finance
her own tuition to Douglass or one of the few private or parochial schools available to
black students.

The county-wide exam was given to white students in January of each year. The
exam was given in the students’ home schools, by teachers and administrators known to
the students and who were familiar with the students’ work. The grade a white student
received on the exam was considered by the teachers and principals, in conjunction with
the child’s class work and general performance throughout the year, in determining

whether the teacher would promote the student to high school. If the student did poorly

% Diggs, interview, pg 8
%7 See: Appendix C, pg 218 (Petitioner’s exhibit #23, “Minutes of the Meeting of the Board of Education
of Baltimore County — September 7", 1926™)
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on the exam, the teacher adjusted the student’s “section” and the student was afforded an
additional six months to improve his or her performance. ¢ %

An identical exam was given to black students in June of each year. The test was
given in three or four central locations throughout the county’° and each student was
responsible for getting to the test centers as the county did not provide transportation for
black students. The test was administered by teachers and administrators unfamiliar to
the students and who had no knowledge of the students’ work throughout the year.”"

In the black schools, no teacher or principal had the authority to promote a child
to high school. The teachers and principals could only recommend a student to the
Superintendent of the Board of Education and he alone had the authority to promote.72
The sole criteria in consideration of promotion of a black student was the score he or she
attained on the county-wide exam without any consideration of the student’s school
performance throughout the year. ”°

Ifan African-American student performed poorly on the exam, there was no
opportunity for continued study or improved performance. If she wished to continue her
education, she could return to repeat the seventh grade or pay her own tuition for
attendance at Douglass High School or one of the few private or religious schools in

Baltimore County. At that time, the cost of tuition at Douglass High School was $37.50

per quarter’® — a significant sum.

:: See: Appendix A (Appellant’s Brief) ; Appendix B, (Appellee’s Brief)
ibid.

" Diggs, interview, pg 6 (quoting Charlotte Harvey)

Jennifer Kerr - Race and Law Seminar Fall 2002 -20-




Following completion of the seventh grade at Cowdensville Elementary School,
Margaret Williams received a report card signed by Mrs. Violet Taylor, her teacher and
the principal of the one-room Cowdensville school, which stated that she had
satisfactorily completed her course of studies and that she had been “promoted to the
eighth grade.” "

On June 15" 1934, Margaret traveled to Towson and sat for the written exam
required for high school admission, but failed with a score of 34 out of a possible 100
percent.76 Soon after, Margaret’s classmate and friend, Lucille Scott, sat for the exam at
Catonsville High School.”” She too, failed the exam. Despite the failure, Margaret was
determined to continue her education and, in September of 1934, she began attending
Douglass High School on her own initiative.

According to her teachers at Douglass, Margaret was an apt and qualified student
and did “favorable work™.”® However, the William’s family was unable, or unwilling, to
pay the tuition required and, in October of that year, Margaret returned to the one-room
schoolhouse on Garrett Avenue in hopes that, upon completing the seventh grade a
second time, she would be able to pass the required high school exam.

In June of 1935 Margaret again received a satisfactory report card from her

teacher with a statement that she had been promoted to eighth grade and, on June 20",

> Appellant’s brief, appendix A, pg 15

76 Appellee’s brief, appendix B, pg 6

"7 Personal interview with Lucille Scott Jones, November 30, 2002. (Ms. Jones recalled that she and one
other black pupil took the test that day. Ms. Jones remembered that the two sat together at a one table,
alone in the midst of “all those white students.” The two black students were separated before the exam
began to prevent cheating. Ms Jones recalled that the exam took more than two hours to complete. She
could not recall why the white students were being tested or if they were taking the same exam — JK:)

"8 Testimony of Joshua Williams on cross examination , appendix C, pg 58

Jennifer Kerr - Race and Law Seminar Fall 2002 <21~




she sat once again for the required exam. Once again, she failed, scoring 244 points out
of a possible 390.7%

In the fall of 1935, Margaret received a letter from J.T. Hershner, Assistant
Superintendent of Baltimore County Schools informing her that she had failed the test
and advising her that, if she were not yet sixteen years old and “have had only one year of
the seventh grade, you should repeat the grade next year.”' Since she was only 14 and
had already completed two years in the seventh grade, Margaret’s father, Joshua
Williams, took her to the nearest Baltimore County high school in an effort to enroll her
there.

On September 12, 1935, Margaret Williams applied for admission to Catonsville
High School and was denied admission by the principal, David Zimmerman, on the
grounds that the seventh grade report card, which stated that she had been promoted to
the eighth grade, “was not in due form ... [and, furthermore, Mr. Zimmerman] had no

jurisdiction over the colored race.”*>*’

History of the case

Following the refusal of David Zimmerman to admit Margaret to Catonsville high
school, her father sought the counsel of Thurgood Marshall who then took the case to the

General Counsel of the NAACP.* In a letter to Mr. Clarence Cooper, superintendent of

™ Appendix B, Appellee’s Brief, pg 7
% note: the test given in June 1935 differed significantly from that given in June of 1934. The 1934 test
was a subjective essay test whereas the 1935 test was an objective “fill in the blanks” type test. It is this test
that Lucille Scott Jones recalls having taken.
8! Jetter from JT Hershner to Margaret Williams dated 8 August, 1935 appendix pg
8 Appendix B, Appellee’s Brief, pg 4
® note: in his testimony to the court of appeals David Zimmerman stated on direct examination by
Thurgood Marshall that “If Joshua Williams had been a white man and he had presented his daughter, a
white girl, and had handed me a report card like this and the only difference would have been on the bottom
reading promoted to high school...1 would have accepted the pupil”

iggs, interview, pg 1

Jennifer Kerr - Race and Law Seminar Fall 2002 -22 -




the Baltimore County Board of Education, dated September 13, 193 5% Mr. Marshall
made formal application on behalf of Margaret Williams for admission to Catonsville
High School. The request was refused. A separate request for admission was also made
on behalf of Margaret’s classmate, Lucille Scott.**®*” That request was also denied

On September 27, 1935, Mr. Marshall once again wrote to the county board of
education recounting the history of the applications of both girls and requesting once
again that the Baltimore County Board of Education reconsider its refusal to admit them.
On the same date, Mr. Marshall also wrote to the State Board of Education requesting
that the board “investigate this matter to the end that these children shall not be denied
the equal protection of the laws guaranteed by the Constitution of the United States and
the constitutional laws of the state of Maryland.” ® The state board refused to receive the
appeal and did not respond to Mr. Marshall’s request.

There being no other agency or superior entity to the Baltimore County Board of
Education to which they could appeal, on March 14, 1936 ® Joshua Williams as father
and next friend of Margaret filed a petition for a writ of mandamus in the Circuit Court of
Baltimore County to compel Margaret’s admission to Catonsville High School.” On the

same day, a show cause order was issued by C. Gus Grason. *'

%5 Plaintiffs exhibit #5, appendix C, pg 201

% Appendix C, pg 200, Petitioner’s exhibit #4 (Letter dated 27 September 1935 from Thurgood Marshall to
the state board of education)

% It is known that Lucille Scott was also represented by Thurgood Marshall in her attempts to enter
Catonsville high school. However, Ms. Scott repeated the exam in June of 1935 and passed, receiving
admission to Douglass High School. Therefore, Ms. Scott was never named as a plaintiff in this or any
other case.

% Appendix C, pg 200

% Note: for a complete timeline of filings and hearings see Transcript of Record from the Circuit Court of
Baltimore County appendix C, pg 3-4

 Appendix C,pg 5 (Petition for writ of mandamus)

*! Appendix C, pg 9 (Show cause order)
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Testimony began on September 14, 1936 and, when the case of Williams v.
Zimmerman went to trial before Judge Frank Duncan, Margaret Williams was
represented by an impressive team of NAACP lawyers. Thurgood Marshall took the
position of lead counsel in the case and was supported by his friend and mentor, Charles
Houston and a former classmate from Howard, Edward Lovett. Adding additional weight
to the team was one of Marshall’s former law professors from Howard, Leon Ransom.”

Judge Duncan refused to even entertain the argument that the county schools were
separate and unequal or that the absence of any educational opportunities beyond the
seventh grade were evidence of discrimination in and of themselves. Following the trial,
a final order dismissing the petition was issued by Judge Duncan of the Circuit Court of
Baltimore County on October 23, 1936 **** and on December 21, 1936 Marshall filed an
order for an appeal to the Court of Appeals of Maryland. The Court of Appeals issued an

opinion upholding the lower court’s decision on May 26, 1937.°

In the circuit court
The plaintiff’s arguments

It was the plaintiffs position that Margaret Williams was duly qualified for
admission to the high school because she had satisfactorily completed the seventh grade

as evidenced by the report card bearing the words “Promoted to eighth grade” and that

92 Thurgood Marshall would later recall that attorneys for the Board of Education were “exceptionally
mean and arrogant” and that they continually “injected prejudice” into the proceedings.

%3 order of court appendix C, pg 45

** note: for the purposes of this paper, all testimony referred to is that of the circuit court and is taken from
the transcript of the record as submitted to the Court of appeals of Maryland.

% Appendix D
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the Baltimore County Board of Education had no authority to require her to pass a test as
a requirement for admission,”

In the alternative, if the Board was authorized to require the test, the test was
unconstitutional on its face because it discriminated against black students in form and
purpose.”’ The test was not given to black and white students under similar conditions, at
similar times in the school year and was administered to black students by those
completely unfamiliar with the curriculum and coursework of the African-American
students. In fact, testimony showed that portions of the exam tested students’ abilities in
areas they had never studied and had had no experience with.”

The African-American students suffered an immense disadvantage because they
were removed from the familiar surroundings of their home schools and placed in areas
they were unfamiliar with and, furthermore, they suffered the additional burden of having
to arrange transportation to testing centers far from their homes while white students
enjoyed the advantage of taking the exam in familiar surroundings, with teachers and
administrators that were familiar to them.

Because the exam was the sole criteria for determining a black student’s
suitability for high school, whereas it was only a portion of the factors considered for
admission of a white student, the test was illegally used as a tool to discriminate against
black students and to prevent their enroliment in high schools and the subsequent

obligation of the Board to pay for tuition.”

% Appendix B (Appellant’s brief)
97 -1.-

ibid.
*® ibid
* Thurgood Marshall stated that “One of our contentions is that the examination if such was given during
the period of 1934-5 was an unfair test and examination and was in and of itself an arbitrary attempt on the
part of the county board of education to discriminate against the infant petitioner and others of her race”
(direct examination of Dr. Davids, Appendix C, pg 141)
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In support of the argument that the county board had no authority to require a

test as a condition of advancement to high school, the plaintiffs produced the November,

1927 “Manual of Standards for Maryland County High Schools” issued by the State

Board of Education. On page 175 of that manual'®

it reads:
“ADMISSION BY ELEMENTARY SCHOOL CERTIFICATE”

“The high school, in order to fulfill its function should
articulate both with the schools below and with the schools above. The
high school is not a separate institution but an integral part of a
common school course of eleven or twelve years. In general, for a
pupil to enter upon the first year of high school work he should have
completed in a satisfactory manner the elementary course of seven or
eight years.

“The principal test for entrance should be the ability to do the
work of the high school this is usually based on the character of the
pupil’s previous achievements as shown in his daily work, tests and
formal examinations, these factors being taken as a whole. The
possession of an elementary school certificate, signifying the
successful completion by the pupil of the course of study prescribed for
the elementary school is sufficient to entitle the pupil to enter an

approved high school without examination.” (emphasis added)

19 Appendix E, pg 1-2
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The plaintiffs argued that the report card Margaret Williams received with the
words “promoted to the eighth grade” was sufficient evidence that she had satisfactorily
completed elementary school and was qualified to enter high school without examination
according to the standards set forth in the manual. In addition, the Baltimore County
Board of Education was bound by the language of the state manual because the Board
received state funding.'"’

Furthermore, it was argued, the exclusion of black students from Baltimore
County high schools and the “wrongful and arbitrary actions of the defendants violate
the Declaration of Rights, the Constitution and laws of the State of Maryland; and
constitute a denial by the State of Maryland to each petitioner of the equal protection of
the laws guaranteed them [by] the fourteenth amendment of the Constitution of the

United States and the laws is the land.”'**'’

The Respondent’s Arguments

It was the position of the defendants that Margaret Williams was not, in fact,
qualified for admission to high school because‘the report card that she produced to prove
satisfactory completion of the seventh grade and qualification for promotion to high

school was, first and foremost, not in “due form.” %1%

101 §193
192 Appendix C, page 8 (petition for writ of mandamus)

19 Raymond A. Pearson v. Donald G. Murray 169 Md. 478; “The State now provides education in the law
for its citizens. And in doing so it comes under the constitutional mandates applicable to the actions of the
states” ; "It would, therefore, not be competent to the Legislature, while providing a system of education
for the youth of the State, to exclude the petitioner and those of her race from its benefits, merely because
of their African descent, and to have so excluded her would have been to deny her the equal protection of
the laws within the intent and meaning of the Constitution." Pearson v. Murray citing Ward v. Flood, 48
Cal. 36, 51.

194 Appendix B, pg 4 (Appellee’s Brief)

195 See Appendix E, pg 2-3 (example of Baltimore County report card)
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It was customary in Baltimore County in the 1930’s for a teacher or principal to
mark a student’s report card so as to indicate a recommendation cither for “promotion” or
“promotion to high school.”'® In this manner, “promotion” would indicate a teacher’s
recommendation that a student be promoted out of school following the seventh grade.
Such a promotion was reserved for students who showed little ability or qualification for
continuing their education to the high school level. “Promotion to high school” would, in
like manner, indicate a teacher’s recommendation that a student be promoted to high
school. In no case was the teacher of a black student given authority to promote a student
“to high school.”'"’

The report card that Margaret Williams received contained the words “promoted
to eighth grade.” It was the testimony of both Mr. Zimmerman, principal of Catonsville
High School and Mr. Cooper, Superintendent of the Board of Education that, since no
eighth grade existed at that time in Baltimore County , the only certificate that signified
satisfactory completion of the seventh grade was a certificate of “promotion to high
school.” '® Since black teachers had no authority to promote to a higher grade, the word
“promoted” in this case indicated a recommendation that the child be promoted ours of
school.'”

In addition, the defendants argued, Margaret Williams was properly denied
admission because she failed to pass a test required by the Board of Education for all
students in Baltimore County wishing to enter high school. The Board of Education was,

they argued, “authorized, empowered, directed, and required to maintain a uniform and

19 Appendix C, pg 63
197 Appendix C, pg 73
198 Appendix B, pg 13
1 ibid
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effective system of public schools” '° by “determin[ing] with and on the advice of the
county superintendent the educational policies of the county and... prescrib{ing] rules
and regulations for the conduct and management of the schools”'!! It was this authority,
they argued, that authorized the Baltimore County Board of Education to require an exam
for the admission to high school in contrary to the “Manual of Standards for Maryland
County High Schools.”

Furthermore, the appellees contended that the suggestions in the manual were not
mandatory and were never adopted as by-laws and that the language of the manual was
intended as “introductory observation” and did not limit or control the actions of the
school board.'** The county-wide exam for admission to high school had been used since
1927 and, so far as the “Manual of Standards” had ever been binding, it’s requirements
were superceded by custom.'"

On the matter of the test being discriminatory on its face, the appellees argued
that the difficulty of the exam was immaterial as long the board had a right to give it. In
fact, the defendants argued, the exact same test was given to white students in January of
that year and 95% of white students passed it easily, proving that the test was not
defective.!" In addition, the required passing score on the exam had been lowered for
black students in an effort to qualify more students for admission to the high schools.'?

The defendants believed that the differences in the treatment of the students and

administration of the exam were not discriminatory at all but were in fact, designed to be

10 Appendix B, pg 9 (sec. 41 art 77 of the code of public general laws (Flack’s 1935 Supp)
" Appendix B, pg 10 (§ 43, art 77)

12 Appendix B, pg 14

'3 Thid.

"4 Appendix B, pg. 18

'S 1hid.
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more favorable to the black students by providing a more objective environment for
testing that was more desirable and better calculated to achieve a fair outcome. In fact,
the defendants stated that gathering a/l the students together in central locations and
administering the test in such an objective manner was far more desirable than providing
testing in the individual schools. However, it was the great number of white students that
made it impossible to do so.''®

In the alternative, the defendants argued, even of the court finds that the exam 1s
discriminatory, the petitioner was not entitled to the relief sought. The remedy for a test
that is discriminatory is not admission to the white high school, they argued, but a more
equal test of achievement.'!” Furthermore, the authority and discretion of the Baltimore
County Board of Education were not subject to control of the court by writ of
mandamus.''® The state board of education had the sole discretion to “decide all
controversies and disputes arising under the law as to its intent and meaning and... their
decision shall be final” (emphasis in the original)''*'%

While the petitioners had argued that refusal to admit Margaret Williams to the
white high school was discrimination like that held to be unconstitutional in Murray, the
defendants maintained that AMurray is distinguished from this case because in Murray

there were no other law schools in Maryland and the state hadn’t made sufficient

provision for attendance outside the state.'>* Here, the provision was made for attendance

"¢ Appendix C, pg 71

17 Manger v. Board of Commissioners 90 Md. 671(Appendix B, pg. 19) Frederick County Commissioners
v. Fout 110 Md. 165

'8 Manger, supra

119§ 11 (Bagby’s 1924)

1% The authority of the state board to decide controversies has been upheld in School Commissioners v.
Morris 123 Md. 398, Zantzinger v. Manning 123 Md. 169, Underwood v. School Board 103 Md. 181,
Shober v. Cochrane 53 Md. 544, Wiley v School Commissioners 51 Md. 401

121 Appendix B, pg 22
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at another high school within the state and there is nothing in the U.S. Constitution that
required that there be a school in every district.'?

According to the defendants, Margaret Williams was properly denied admission
because she is black and therefore not entitled to attend a white high school. The
principle of separation of the races was clear: “It shall be the duty of the county board of
education to establish one or more public schools in each election district for all colored
youth between six and twenty years of age to which admission shall be free ... .provided
that the colored population of any such district shall in the judgment of the county board
of education warrant the establishment of such a school or schools” (emphasis
added)!2124

Appellees claimed that the county was unable to provide high schools to African-
American students because there was only small number that passed the test and qualified
for admission to high school.' Even though Baltimore County had no black high
schools, it was argued that the defendants satisfied the statutory requirement of “separate
but equal” by providing admittance and paying tuition to a Baltimore City school.

Furthermore, appellees claimed, the city facilities provided for black students were at

least equal to, if not superior to, the facilities offered to white students in the county. 126
In the Court Of Appeals -

In his Circuit Court ruling denying the petitioners’ writ of mandamus, Judge

Duncan so narrowly considered the issues that he left very little upon which the

122 Appellee’s brief, pg 23 citing Gong Lum v. Rice 275 us 76

123 Appellee’s brief, pg 21) (§ 200, art. 77 of the code of public general laws (Bagby’s 1924 edition)
(chapter 377 of the laws of 1872)

124 Defendants cite Roberts v. City of Boston , State v. Duffy 7 nev. 342, Pegple v Galagher 93 NY 438
123 appellees brief, 8,9

126 Appellee’s brief, pg 9
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petitioners could appeal. Judge Duncan had handily side-stepped the issue of whether
black schools were inherently unequal in quality and the greater issue of segregation
itself.'”” Likewise, Judge Bond of the Court of Appeals limited his opinion to narrow
consideration of the following 6 issues:

Was Margaret Williams lawfully qualified for admission to the high school?

“The question of whether the child had all the qualification that was lawfully
required for a high school education is...a foremost one, for if she was not duly qualified
to avail herself of any provision made for it by the county her admission to any could not
be compelled.” '

Margaret Williams’ teachers and principal in the elementary ’school were satisfied
that she had completed the required elementary education and was prepared for high
school work. This was evidenced by the report card that she presented to Mr. Zimmerman
when attempting to register at Catonsville High School.

Did the elementary principal have the authority to promote high school?

The meaning of Violet Mae Taylor’s words, “promoted to eighth grade” was clear
but they lacked authority because they were “not exactly those prescribed for
certificates.” '* The Court agreed with the appellees that the principal lacked authority
to make the determination that she should be admitted to the high school so, even if the
words had been those required (“promoted to high school”), Margaret Williams would

still have been lawfully denied access to the school because the principal lacked the

authority to promote her.

127 Williams, pg 80
128 Appendix D, pg 4 (Ct of appeals decision)
12 ibid

Jennifer Kerr - Race and Law Seminar Fall 2002 -32-




Was the test, as given, authorized as a requirement for admission to the high school?

The only evidence produced by the plaintiffs to support their argument that the
test was unauthorized was the “Manual of Standards for Maryland County Schools.”

The court found that the manual had not been modified at the time of this case and was
still a valid manual of standards. However, the court agreed with appellees that the
instruction in the manual hadn’t been followed in quite some time, hence, “so far as it
might ever have been binding , [it]was superceded by custom™'*° The state
superintendent testified that the manual was to be provisional only and not bindingm.

The tests were regularly prepared after careful consideration and comparison with
other tests in many jurisdictions with the full knowledge and under the authority of the
state board of education and the state board had the authority to determine the educational
policies of the state including testing.

The court reasoned that, if the test is not authorized to be given at all, then the
remedy was not that the plaintiff should be admitted to the white school, but that
admission to the black school should be made without the test. If she was denied
admission to the black high school after failing a test which was legally authorized to be
given to the students but was defective in form or purpose, it is not admission without a
test that is required, but a better test!*?

Are there differences in the admissions test that amount to discrimination?

The plaintiffs argued that the test, in form and purpose, was used as a
discriminatory device meant to limit the number of black students admitted to high

school and therefore limit the financial burden on the county to pay for the high school

120 Appendix D, pg 7
B! Appendix C, Testimony of Dr. Cooper
132 Appendix D, pg 5
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education of blacks. They also argued that the test is not given equally to both black and
white students and that it is given to black students under conditions that deny them equal
opportunity. The appellees on the other hand contend that the purpose of the admissions
test was to objectively determine which students, black or white, were eligible for
admission to the high school.

The Court found that the differences in administration and grading of the test,
and the purpose for which it was used (namely, as the sole criteria for admission to high
school for black students), were only minor differences and this, in they eyes of the
Court, did not amount to discrimination. In fact, that the tests were scored according to
reduced standards for black students was evidence, not of discrimination, but of |
advantage afforded the black students.

Is segregation of the races in the public schools appropriate treatment?

Citing Md. Code, art 77, §§114, 200-203, 211 and 256, the Court stated that
“Separation of the races is normal treatment in this state...and given the settled policy of
separation, the petitioner’s primary right is to separate facilities substantially equal to
those provided to white children.” Relying on Murray, the court continued, “Admission
to the white school could be required only upon a showing that the equality of treatment
is not obtainable separately.”'*

If segregation is appropriate treatment, are the facilities provided substantially
equal to those of the white schools?

Citing Murray, the Court reasoned that admission to the white school could only

be made upon finding that the facilities afforded to black students were substantially

unequal. The petitioner argued that inequalities in elementary teaching had an effect that

133 Williams, pg5 (See also: Univ. Of Md. V. Murray,169 Md. 478)
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denies black students equal opportunities to qualify for the tests. The court stated that, if
it is an inequality in the elementary schools that makes the pupil less qualified for high
school, then this a discussion not appropriate for this court in this case. That would
require a remedy that reaches farther back.

The court believed that, under some circumstances, there was unavoidable

inequality in dealing separately with the races and those inequalities “would render the
maintenance if the separation inconsistent with the constitutional requirement of equal
protection of the laws.” But, the court continued, “separate” must necessarily involve
some “incidental” differences and, in this case, those diﬁ’erel}ces did not amount to
constitutional violation,'**
Holding

Judge Bond of the Court of Appeals upheld the circuit court’s refusal to issue the
writ of mandamus. The court felt that the evidence had disclosed only minor differences
in the administration of the test between black and white students and those differences
were not substantial enough to amount to discrimination. In its holding, the court stated
“Allowing all possible force to the contention that colored children were not accorded
equal treatment in the examinations, this court is of opinion that consideration of the
evidence now produced discloses differences of only a minor importance. As stated and

that these are not such as would justify issuance of the writ of mandamus.”'*’

After the fall

Following the decision in Williams v. Zimmerman, there were few challenges to

segregation at the high school and elementary school level for many years. It would be

134 Appendix D, pg 6
3% Appendix D, pg 8
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nearly two decades before the challenge to segregation would work up a full head of
steam but, in 1949 and 1950, dozens of cases would be heard in courts across the country,
most of those argued by, or assisted by, NAACP attorneys."*® Most ended as Williams
had, with decisions that left plaintiffs no better off then when they had begun. It wasn’t
until 1954 — twenty years after Margaret Williams first sat for the Baltimore County
exam — that Americans were forced to reconcile themselves to remedying nearly two
centuries of injustice served upon African-American citizens.

Margaret Williams did go on to high school. In the fall of 1937, Margaret was
accepted by the Oblate Sisters of Providence to complete her education at St. Francis
Academy. After graduation from St. Francis, Margaret attended nursing sch-001 and
practiced nursing for more than thirty years. She lives in Baltimore County. Her sister,
Mildred, still lives in the family home on Garrett Avenue, near the one-room
Cowdensville Elementary School, which still stands today."*’

Lucille Scott graduated from Douglass High School in 1941. Following
graduation, she worked in a beauty shop and, later, became an assistant in a nursing
home. In the early 1940’s, Lucille married Winston Jones and moved to Cherry Hill.

They have two children. Ms. Jones resides in Baltimore.'*®

136 Rice v. Arnold, 340 U.S. 848, (1950) ; Boyer v. Garrett, 183 F.2d 582, (1950); Epps v. Carmichael, 93
F. Supp. 327, (1950); Carter v. School Board of Arlington County, 182 F.2d 531, (1950); Brown v. Ramsey,
185 F.2d 225, (1950);McKissick v. Carmichael, 187 ¥.2d 949, (1951); Briggs v. Elliott, 98 ¥. Supp. 529,
(D.5.C. 1951),Brown v. Board of Trustees, 187 F.2d 20, (1951)Winborne v. Taylor, 195 F.2d 649, (1952);
McSwain v. County Board of Education, 104 F. Supp. 861, (1952); Gebhart v. Belton, 33 Del. Ch. 144,
(1952) ;Wichita Falls Junior College Dist. v. Battle, 204 F.2d 632, (1953)

137 Diggs, In Our Voices pgs 61-81. (note: The schoolhouse on Garrett Avenue was sold by the County and

now serves as a private residence.-JK:)
1% Ibid
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PART YV

A short Biography of Thurgood Marshall

Thurgood"** Marshall was born in born in Baltimore on July 2, 1908 to William
Canfield Marshall, a steward, and Norma A. Williams Marshall, a Baltimore City school
teacher.'*® Willie, as Thurgood’ s father was known, had long suffered the stinging
effects of racism, and had taken a keen interest in watching how the justice system
worked. He would often sit for hours in the back of Baltimore courtrooms, watching trials
and. 4!

Willie would often challenge Thurgood and his brother, William Aubrey
Marshall, to long debates on just about every topic - from the weather to local events.
Employing the style of argument he had learned by watching trials, he challenged
Thurgood to back up any statements he made with a logical, thorough argument.
Thurgood credits those arguments with his father with helping him develop his own
argumentative style.'*?

Thurgood entered Douglass High School (Then known as the “Colored High and
Training School” or, simply, “Colored High”) in 1921."® Thurgood was not an extremely

studious child and often found himself on the receiving end of discipline for being the

class clown. As punishment for wrongdoing, the principal would often send Thurgood

%Originally named “Thoroughgood” after his grandfather, a slave brought to US from African Congo the
young man changed his name to “Thurgood” because it was easier to spell. (7Thurgood Marshall: Supreme
Court Justice by Joe Nazel, Melrose Square Publishing, Los Angeles, 1993, pg 28) (See also: Williams pg
34)

149 Nazel, pg 27

' Williams, pg 35

142 1bid.

'3 Thid.
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to the basement of the school with a copy of the U.S. Constitution. By the time he
graduated, he had memorized it. '*

Thurgood joined the debating team during his freshman year at Douglass and
soon became captain of the varsity debating team. '*° Throughout high school, Thurgood
maintained a “B” average and, when he graduated from Douglass in 1925, he was in the
top third of his class. According to school records, Thurgood was never late to class and
was only absent one day. 146

Though his parents had hoped that he would train to become a dentist, Thurgood’s
sights were set in a different direction. Following graduation from Douglass, Thurgood
. attended Lincoln University in Pennsylvania. In 1926 he pledged Alpha Phi Alpha

Fraternity'"’

but he liked to play pranks which eventually lead to his expulsion for hazing
a student. '*® Due in part to the efforts of his classmate, Langston Hughes, Thurgood and
the other students who had been expelled were able to successfully petition for re-
admittance to the university. '’

Despite a promise to wait until he had finished school, Thurgood married Vivian
Burey on September 4, 192§ and, the following year, he received an A.B. degree from
Lincoln. '

Contrary to popular belief, the is no evidence that Thurgood ever applied for

admission to the University of Maryland School of Law."*! It was well known at the time

that the university’s long standing policy of not admitting biack students would prevent

144 «Before I left that school, I knew the whole thing by heart” ( Williams, pg 34)
145 Williams, pg 36

' Tbid

7 Nazel, pg 57

#% Williams, pg 47

' Nazel, pg 55, See also: Williams, pg 47

1% Nazel, pg 64).

1 williams, pg 52
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his application from even being considered, so he never bothered to apply. But the
school’s policy would be a barrier that continued to rankle Marshall for years and became
a catalyst in his determination to overturn the university’s segregationist policies.

In the fall of 1930 Thurgood was accepted to Howard University School of Law
in Washington, D.C. and soon became the top student in the first year class. To offset the
cost of tuition, Thurgood began working as student assistant in the law library which
enabled him to get close to Charles Houston, dean of the law school, who would later
become his mentor, friend and partner. 152

During his senior year at Howard, Marshall joined Houston and law professor
Leon Ransom in the defense of a black man, George Crawford, from charges that he
murdered two white women. In 1933, Thurgood graduated from Howard first in his
class.'”

Following graduation from Howard, Marshall was invited to tour black schools in
the South with Charles Houston. Houston was working with the NAACP and he wanted
a first-hand look at black elementary schools in the south in order to prepare for the
challenge to school segregation as outlined in the Margold report."**

In 1933, Dean Roscoe Pound offered Thurgood a scholarship to Harvard
University to pursue an advanced legal degree. Marshall rejected the offer, opting

instead to open his own legal office in Baltimore. That same year, Marshall passed the

Maryland Bar Exam on the first try and took the oath on October 11, 1933.%°

152 Williams, pg 56
133 Although there had originally been 36 students in the class, only 6 survived the rigors of law school to
make it to graduation. Williams pg, 59
154 11
Ibid.
135 William, pg 61
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Marshall’s first cases as an independent attorney were often criminal defense
matters and, as he was serving a black community with little financial resource, Marshall
often found it difficult to get paid. However, his fortune began to change when, in the
summer of 1935, Joshua Williams hired Marshall to assist him in attaining admission for
his daughter, Margaret, to Catonsville High School.

In the Summer of 1935 Lillie Mae Jackson and Carl Murphy of the African-
American Newspapers, began searching for suitable plaintiffs to begin the challenge to
high school segregation. Marshall and a local attorney, Warner Mc Guinn,"*® had been
traveling throughout Baltimore County, documenting the condition of black schools. The
Afro reported that Marshall and Mc Guinn found the black schools “falling down [with]
tottering roofs, [and] rotten floors. 157 When Joshua Williams brought the matter to
Marshall, Marshall immediately brought it to the attention of the NAACP.'*® Perhaps
this would be the case they had been looking for. Marshall was appointed as special
counsel to the NAACP and retained by the local branch to represent Williams."’

In 1936 Marshall was asked to run for congress as an independentvand, though he
toyed with the idea, on the advice of Carl Murphy, he declined to run and concentrated
instead on building his law practice.'® But What Marshall truly wanted was to work full-
time with the NAACP.

During the 27" national conference of the NAACP in Baltimore, Marshall wined
and dined Charles Houston, Walter White and Roy Wilkins in an effort to persuade them

to hire him on at the NAACP national offices. Murphy had arranged for Marshall to give

136 Tbid.

17 Williams, pg 79

15 Interview with Louis digs and Lucile Scott Jones, November 30, 2002
19 Diggs, interview and Nazel, pg 90

190 williams, pg 82
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a speech at the conference on the differences and disparities between black and white
education and, as a result of that speech, many new members joined the NAACP. In
October 1936, the NAACP officially offered Marshall a six month assignment with the
national office, which eventually led to his permanent employment. Marshall accepted
and he and wife, Vivian, moved to NY.'*!

In the years that followed, Marshall continued to work closely with local branch
offices and, in 1939, he was admitted to argue before the Supreme Court of the United
States. Marshall soon began wracking up an impressive record of wins as he slowly
chipped away at segregation in all areas of society. '

In 1951the beginning of the end was drawing near as Brown v. Board of
Education began. When the Supreme Court handed down its decision in Brown on May
17, 1954, Thurgood Marshall had finally achieved what he had begun in Williams v.
Zimmerman — to win a school segregation case in the Supreme Court and forever change
the landscape of American society.

It would take years to fully implement the watershed changes heralded by Brown
and the road would be a long, hard one throughout the US. But Browr would eventually
come to be know as the single most effective tool used to pry open the door of racial

equality. Finally, the world was able to see and understand what Thurgood Marshall had

known and lived for so long - there is nothing “equal” about “separate”.

1! Williams, pg 84

121938 - for Missouri ex rel Gaines v. Canada (Marshall assisted Houston writing the brief) ; 1940-
Chambers v. Florida (first sc case won), Lyons V. Oklghoma first of onty 2 losses before the SC;1944-
Smith v. Albwright,; 1945- Shelly v. Kraemer ;1946 Morgan v. Virginia (see: Williams, pg 120) ;1950 -
Sweat v. Painter, Mc Laurin v. Oklahoma State Regents
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APPELLANTS' BRIEF.

STATEMENT OF THE CASE.

(Uniess otherwise clearly shown in context, figures in parentheses

refer to pages of printed recerd.)

This is an appeal from the Circuit Court for Balti-
more County in which the petitioners, Margaret Williams
a graduate of the elementary schools of Baltimore Coun-
ty and her father, a citizen and taxpayer, sued for a
writ of mandamus to require the defendants, members
of the Board of Education of Baltimore County to ad-
mit said Margaret Williams to the Catonsville High
School one of the public high schools of Baltimore Coun-
ty. The lower court dismissed the petition.

QUESTIONS FOR DECISION.
L

Whether the judgment and order of the court is
againat the evidence and contrary to the law applicable
to the ease.




A. The Baltimore County high schools are public in-
stitutions and a part of the free public school system.

B. The assertion by respondents of the right to ex-
clude infant pelitioner from the Catonsville High School
solely on account of race or color on the ground that sep-
arate educational opportumities were offered her else-
swhere, cast upon them the burdem of provimg express
constitutional or statutory authority for such separation.

1. Neither the Maryland Constitution nor statutes an-
thorize respondents to exclude petitioner from the
Baltimore County High Schools solely on account
of race or oolor.

2. In the absence of constitntional or statutory author-
ity an administrative agency cannot exclude a quali-
fied resident from the tax supported public schools.

C. When respondents refused to admit infant peti-
tioner to the Catonsville High School on the ground that
separate but equal educational opportunities were offered
her, the burden of proof was upon respondents to show
also by a preponderance of the evidence that the educa-
tional opportunities offered petitioner were in fact equal.

1. Paying tuition for certain Negro pupils in the Bal-
timore City Schools is not the equivalent.

2. Opportunity to obtain free tuition to high schools
outside the county is not a matter of right for all
Negro pupils.

The trial court held that ‘‘the petition must fail if
it is not shown by evidence that the petitioner passed the
required examinations or tests prescribed by the School
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Board to enter the county high school, if the petitioner
fails in this, all the other questions raised by the plead-
ings are moot questions and should not be considered in
these proceedings’’ (R. 41).

Appellants, petitioners below, alleged that infant peti-
tioner had satisfactorily completed the elementary school
course and had been refused admission to the public high
schools. Appellees, respondents below, alleged that pe-
titioners were Negroes, and (1) that separate schools
were maintained and (2) that equal educational oppor-
tunities were offered Negro students.

Appellants contend that the allegations of these affirm-
ative defenses by appellees placed upon them the burden
of proving said allegations (1) and (2). Appellants fur-
ther contend that the appellees failed to meet this bur-
den of proof.

IL

Whether the refusal to admit infant petitioner to the
Catonsgville High School was contrary to and in viola-
tion of the declaration of rights, the Constitution and the
laws of the State of Maryland.

A. The Constitution and laws of Maryland provide
for a free, uniform system of public schools.

B. Adult petitioner as a citicen and taxpayer of Bal-
timore County has a proprietary interest im the public
schools of the county.

C. The arbitrary and sllegal acts of respondents in
ezcluding infant petitioner from the high schools of Bal-
timore County solely on account of race or color deprive
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the adult petitioner of his propriciary interest contrary
to Section 23 of the Declaration of Rights of Maryland.

The trial court ruled that the appellees had a right to
separate the races to provide for the education of Negroes
outside the county and that the system of providing ed-
ucation for Negroes outside the county was within the
lawful power of the appellees.

Appellants contend that the appellees were required
to maintain a uniform system of public schools and that
the system of providing a high school education for some

‘Negroes outside Baltimore County under certain Limita-
tions while at the same time providing high school edu-
cation within Baltimore County to white students without
the same limitations was not a uniform system and there-
fore in violation of the Constitution and laws of the State

of Maryland.

Appellants contend further that adult petitioner in so-
ing as a taxpayer had a proprietary interest in the
schools of Baltimore County and the refusal to admit
his daughter to the use of these schools was a violation
of the Declaration of Rights.

IIL

Whether the refusal to admit infant petitioner to the
Catonsville High School is contrary to and in violation
of SBeoction 1 of the Fourteenth Amendment of the Con-
stitution of the United States for the reason that said
refusal deprives adult petitioner of his property without
due process of law.

A. Action of the respondents in the premises was
state action within the meaning of the Pourteenth Amend-
ment.
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- B. The State of Maryland, through the arbitrary and
sllegal acts of respondents in the premises, deprived pe-
titioner of property without due process of law.

C. The judicial sanction of this discrimination against
adult petitioner amounted to depriving him of his prop-
erty without due process of law.

The trial court ruled that all questions were moot
other than the question as to whether infant petitioner
had passed the required examination or test (B. 41, 42).

Appellants contend that the refusal to admit petitioner
was in violation of the due process of law as guaranteed
by the Fourteenth Amendment of the U. 8. Constitution
in that petitioners were deprived by the state of their
property without due process of law. Appellants fur-
ther contend that the ruling above of the trial court also
amounted to a denial of due process of law.

IV.

‘Whether the refusal to admit infant petitioner to the
Catonsville High School is contrary to and in violation
of Section 1 of the Fourteenth Amendment of the Con-
stitution of the United States for the reason that said
refusal denies petitioners the equal protection of the law.

A, The action of the respondents in excluding infant
petilioner from Catonsville High School was state action
within the meaning of the Fourtcenth Amendment.

B. The attempt of respondents to force petitioner to
abandon present advantages of attending the high schools
of Baltimore County for the possible chance of obtaining
o tuition scholarship in Baltimore City through competi-
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tive ezamination is arbitrary and illegal action solely on
account of race or color and a denial of the equal protec-
tion of the laws as guaranteed by the Fourteenth Amend-
ment of the Constitulion of the United States.

1. The examinationa were unfair and not suited for
the purpose for which they were given.

2. Respondents failed to show by a preponderance of the
evidence that the Baltimore County Board of Education
required the same examination of the white students as
a condition precedent to their admission to the Baltimore
County high schools.

C. The competitive tuition scholarships are no sub-
stantial equivalent for the high school education afforded
swhite pupils in Baltimore County.

D. In the absence of equivalent educational opportu-
nitics an aftempt by the state to exclude petitioner from
the present advantages of the high school education af-
forded white students in Ballimore County amounis to
denying her the equal protection of the law.

E. Thke only way for petitioners to be protected in
thesr comstitutional rights under the facts of this case
s to have infant petitioner admitted to the Catonsville
High School.

The trial court ruled that all questions were moot other
than the guestion as fo whether infant petitioner had
passed the required examination or test (B. 41, 42).

Appeﬂdnés contend that the examinations themselves
denied to petitioners the equal protection of the laws as
guaranteed by the Fourteenth Amendment to the Con-
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stitution of the U. 8. Appellants contended that the ex-
amination to colored pupils were administered in an un-
fair mamner and were precluded by the trial court from
showing that they were unfair and unequal. Appellants
oontended further that the system of scholarships to Bal-
timore City did not furnish an equivalent for a high
school education within the county.

STATEMENT OF FACTS.

There are two petitioners (appellants herein) in this
oase, Margaret Williams infant petitioner, and her
father, Joshua B, Williams. Margaret Williams is a citi-
gen of the State of Maryland and resident of Baltimore
County (R. 52). She is of lawful school age and was born
in 1921 (R. 185). She satisfactorily completed the seven-
year elementary course in Baltimore County (R. 119) and
applied for admission to the Catonsville High School in
said county. Joshua B. Williams is a citizen of the State
of Maryland, resident of Baltimore County, a taxpayer,
and sues as a taxpayer to have his daughter admitted to
the said Catonsville High School (R. 52).

There are several respondents (appellants herein).
David Zimmerman is principal of the Catonsville High
School, a tax supported, free public school established
and maintained by the Board of Education of Baltimore
County pursuant to the Constitution and laws of the
Btate of Maryland (R. 52). The Catonsville High School
is the nearest public high school to the residence of peti-
tioners (R. 53). Zimmerman is the proper admitting
officer thereto (R. 60). Zimmerman acts as agent of the
Board of Education (R. 52).

Clarence G. Cooper is Superintendent and Secretary-
Treasurer of the Board of Education of Baltimore Coun-




ty and is appointed pursnant to the laws of Maryland;
ke is by law the executive officer of the Board, having
supervision of public schools, including the Catonsville
High School (R. 52).

The other respondents are members of the Board of
Education of Baltimore County; said Board of Eduea-
tion is an administrative department of the State of
Maryland and the members thereof are appointed by the
Governor (R. 52). The Board is authorized, empowered,
directed and required by law to maintain a wniform and
effective system of free pablic schools in said County (R.
53). The funds for the support and maintenance of these
free public schools are derived from appropriations by
the Btate Legislature, and out of the public treasury of
the State and out of the taxes of Baltimore County, in-
oluding monies paid into this tax fund by Joshua B.
Williams, petitioner (R. 53). The Superintendent and
Board of Education have full power over the public
school system of Baltimore County (R. 62).

There is a uniform system of seven-year elementary
schools and four-year high schools for white students in
Baltimore County. The school system for white students
is integrated. The elementary and high schools are in
one syatem. A stndent completing the elementary course
goes into high school (R. 62).

There are six senior high schools, one junior high
school for three years and three for one year of high
school work at an estimated value of $1,883,500.00 (R. 62).
These high aschools are used exclusively for white pupils

o (BR. 61). There are no colored high schools in Baltimore

County (R. 98).
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Prior to the year 1926 there was no provision for the
high school education of Negroes (R. 64). On September
7, 1926, after repeated requests from the Parent-Teacher
Associations of Baltimore County (R. 218), the Board
of Education decided to pay tuition fo the Board of
School Commissioners of Baltimore City for colored
pupils who satisfactorily completed the seventh grade,
passed an examination for that purpose, were recom-
mended by the assistant superintendent, and the super-
intendent, and were approved by the Board of Educa-
tion (R. 218, 219). The Board reserved the right to dis-
oontinue the payment of tuition for any colored students
who do not maintain a satisfactory record and agreed
not to pay tuition for a period longer than four years
(R. 64, 65, 218).

White pupils are offered high school education within
Baltimore County in public schools under the control of
the Board of Education of Baltimore County (R. 70).
Colored pupils who meet the requirements of the Board
of Education are offered a high school education in Bal-
timore City solely under the jurisdiction of the Board of
School Commissioners of Baltimore City (R. 70). The
Board of Education of Baltimore County supervises the
education of white pupils up to and including the eleventh
grade, but only supervises the education of its Negro
pupils up to and including the seventh grade (RB. 70, 71).
After the colored pupils complete the seventh grade the
Board has no jurisdiction over what they will receive in
the line of education (R. 71).

Transportation at public expense is provided for white
high achool pupils at a cost of 10 cents per day to the
‘parent, the balance being paid by the Board of Educa-
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tion (BR. 62). The colored children who attend the Balti-
more City Schools were not provided transportation (R.
70).

The cost of tuition for colored students taking the
examination in June was provided by budget submitted
the prior November. The Board on November 1 of each
year would not know how many pupils would pass in the
following June (R. 64). Yet no more students were ever
permitted to attend the Baltimore City Schools with tui-
tion paid by Baltimore County than there was money in
the budget (R. 70). The question of expenditure for
Negro education in high schools from Baltimore County
depends entirely upon how many pass the examination.
If a larger group of white students are admitted to the
high school than usual, there would not necessarily be an
increase in expense; but for each additional colored child
with tunition paid there is an item of $95.00 or $150.00 for
each student (R. 64). '

The following year the Board of Exducation began giv-
ing examinations to Negro children for the purpose of
deciding who should receive free tuition to Baltimore
City (B. 65). The only requirement of the Baltimore
City Board of Education for admission to the eighth
grade is that the student must have a report card signed
by the principal indicating that the seventh grade has
been ocompleted (R. 118, 137).

Each year there is a record kept in the minutes of the
Board of Education of the number of colored students
taking the examinstion; they are called ‘‘contestants’
and ‘‘applieants’’ for high sehoal tuition (B. 89). The
minntes show the number who pass the examination and
the number who are recommended for high school tuition

|
!
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(R. 65, 218-222). There is no mention any place in the
minutes of the giving of an examination to white students
or the number who pass or the number who enter high

school (B. 65).

A subpoena duces tecum was issued to the respondent,
Clarence (3. Cooper, as Superintendent of the Board of
Eduecation, to bring with him all records of results of
examinations given to white pupils of the seventh grade
as well as records of examinations given to colored stu-
dents (R. 38, 39). These records for white students were
never produced at the trial (R. 96, 185).

On July 12, 1927, the Board of Education agreed that
all colored pupils who made an average of sixty per cent
in the examination would receive tuition to the colored
high schools of Baltimore City (R. 219). In 1928, 15
colored pupils passed the examination and received free
toition (R. 220). In 1929, 103 colored pupils took the
examination and only 20 were reported with an average
of sixty per cenf. The Board instructed the Superin-
tendent to recommend all colored pupils with a general
average of fifty and no mark less than thirty. This low-
ering of the mark added 17 pupils to the eligible list,
making a total of 37 colored pupils out of 103 who took
the examination (R. 220). In 1931, 125 colored children
were promoted from the seventh grade, 89 appeared for
the examination and 30 passed (B. 80). In 1932, 153
promoted (R. 80), 52 out of 133 applicants were author-
ized to attend the Baltimore City high schools. In 1933,
158 were promoted, 62 pupils recommended. July 11,
1933, the Board ordered that in the future colored pupils
must obtain a general average of seventy per cent (R.
221). In 1934, 137 were promoted, 64 out of 128 pupils
passed (R. 211).
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The passing mark for colored children in this exam-
ination has finctuated down as low as an average of fifty
and up as high as seventy (B. 67). The white students
made much higher averages in their general examina-
tions (R. 67). There are two possibilities to acconnt for
one group of children testing lower than another group;
either the children are mentally inferior or they have
received inferior instruction (R. 69).

The examinations to colored children are given after
they have completed their seventh year elementary
course; after they are promoted by their principals; after
their report cards are made and given them and after
their school term has closed (R. 55, 119). The examina-
tions are given in centrally located oolored schools and
oolored students in other schools are required to attend
these schools in order to take the examination (R. 71).
The students must furnish their own transportation and
no effort is made to see that they attend the centrally lo-
cated schools to take the examinations. The colored prin-
cipals are instructed to send only those students who
have a fair chance of passing the examination (R. 71,
199-200). The examination is not a matter of right.

The only requirement for admission of a white child
to the public high schools of Baltimore County is that the
child be promoted by his elementary school principal (R.
73,74, 213). Infant petitioner was promoted by her ele-
mentary school principal (R. 119). A Negro child is de-
nied admission to the high schools of Baltimore County
under any circumstances {B. 61, 98). Colored children de-
siring to obtain free tuition to Baltimore City schools must
not only be promoted by their principal but must also in
addition pass an examinstion prepared by the Board of
Education, then be recommended by the Assistant Super-
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intendent, and then be recommended by the Superintend-
ent; and finally be approved by the Board (R. 79, 116).
The examination for free tuition to colored pupils is
given after the pupile have satisfactorily completed the
seven-year course and have been promoted by their prin-
cipals (R. 119, 121). The examination is for the pur-
pose of obtaining free tuition (R. 211, 212).

Thie examination for Negroes given by the Board of
Education is the sole criterion for free tuition and a high
school education (R. 77, 86, 112, 113). Tests given to
white pupils by their principals are not for the sole pur-
pose of deciding admission to high school, but for the
purpose of aiding the principal in deciding upon promo-
tion (BR. 73, 74, 86). Promotion of the white pupil is left
entirely to the discretion of the principal (R. 214). Ad-
mission to high school of white pupils is based upon the
tests in consideration with classroom work and the judg-
ment and personal knowledge of the pupil’s ability by
the school principal (R. 117, 213) and recommendation
of teacher (B. 129).

Colored school principals were instructed to discour-
age pupils whom the principal did not think would pass
the examination (R. 119, 199, 121). The same principals
were also instructed not to recommend for the examina-
tion those whom the principals did not think would have
a ‘‘fair chance to pass the examination®’ (RB. 71, 73, 204).
Principals of white elementary schools were instructed
to be lenient and even authorized to promote some chil-
dren who failed to meet the requirements of the principal
for promotion (RB. 213). At least one colored principal
did not send any of his seventh grade pupils to take the
examination (R. 122).
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All tests for white children are given in their own
schools to the entire seventh year class (R. 71). The
examinations for free tuition for Negroes are given in
three or four centrally located schools (R. 71). The col-
ored children from other schools desiring to take these
examinations are required to pay their own transporta-
tion (R. 55, 56, 71). If they are not informed of the
examination, because the principal does not believe they
have a ‘‘fair chance fo pass’’ or if for any reason they
do not get to the place of examination on the proper day,
they cannot get free tuition to Baltimore City (R. 137).

The examinations to colored pupils for free tuition
- from 1928 to 1934 were prepared by the supervisors of
white schools (R. 100, 101, 123, 125). These supervisors
never supervise colored schools, and are not familiar
of their own knowledge with the colored schools, the col-
ored papils, or whether or not the course of study is fol-
lowed (R. 68, 87, 98, 123, 127). The assistant superin-
tendent is the only person who supervises colored schools
(R. 71,98). He is not present when the examinations are
prepared but they are carried to him for him ‘‘to look
at’’ (B. 125). A

The examination for free tuition for colored pupils is
based on the course of study as issued by the Board. But
modifications of this eourse of study are made to meet
the individual needs (B. 93). However, the supervisors
who prepare these examinations do not know of the modi-
fieations in the course of study (RB. 127), and there is no
consideration left open for modifications in the course of
study by the people preparing the examination (R. 127).

The examinations for free tuition for colored students
is given by the supervisors of the white schools (R. 109).
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Prineipals of colored schools are not permitted to give
the examination (R. 109).

The examinations for free tuition for colored pupils
are all carried into the office of the Board of Education
and marked by the supervisors of white schools or a
committee appointed by the superintendent (B. 112).
These are not always the same persons who give the
examinations (R. 112, 125). When these examinations
- are marked, neither the classroom records nor report
eards are before the markers (R. 94, 124). The super-
visors marking the examination have no knowledge of
these records (R. 124). The only factor that enters into
the marking of the colored examination is what is actually
on the examination papers (R. 124). The colored children
are required to pass each subject of their examination

B. 127).

Petitioner, Margaret Williams, attended public elemen-
tary school of Baltimore County at Cowdensville, her
regsidence. She completed the seven-year elementary
course in June, 1934. She was tested by her principal
and given a report card (Petitioners’ Exhibit #1) show-
ing that she was promoted to the eighth grade. She was
incloded on the list from the respondent Board of Edu-
cation to the State Board of Education among the group
promoted and included in the list ‘‘graduates’’ (R. 119).
The promotion of Margaret Williams was based upon
the examination given by her principal and upon her
work in the school (R. 119). According to her principal,
infant petitioner had satisfactorily completed the seven-
year elementary course and was a good student (R. 119).
Bhe was given an examination before being promoted
(B. 119). The purpose of this examination was to deter-
mine from her school work and the examination whether
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she was qualified to pass from the seventh grade (R.
119). The Assistant Superintendent stated infant peti-
tioner’s report card showed she was rated as ‘‘a very
good student’’ (R. 105).

After having been promoted from the seventh grade
and after having received her report card showing that
she was promoted, infant petitioner was instructed to
attend the elementary school at Catonsville for another
examination. Catonsville is more than three miles from
her home and she was not offered transportation by the
Board of Education, but was required to furnish her own
transportation (R. 55).

The examination given in Catonsville in 1934 was pre-
pared by the supervisors of white schools who were not
acquainted of their own knowledge with the methods of
instruction in the colored elementary achool (R. 123).
The examination was given by a supervisor who had
never been in infant petitioner’s elementary school (R.
123). The supervisor giving the examination at Catons-
ville did not help to prepare or compile the questions (R.
123). She helped to mark the papers (R. 124). When
the papers were marked she kmew nothing of the school
records of the children, the records did not come to her
knowledge (B. 124). She had no information of peti-
tioner’s classroom work. The only factor taken into con-
sideration was what was said on the examination (B.
124). The colored children were required to pass each
subject of the examination (R. 127).

About a month later the Superintendent of Schools of
~ Baltimore County informed petitioner’s father that she
had failed and it would be advisable for her to take the
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seventh grade again. In September, 1934, petitioner en-
tered the Baltimore City High School and was admitted
on her report card alone (R. 58). The Baltimore City
achool authorities did not require her to take an exam-
ination for entrance (R. 58, 118). The only requirement
for admission to the Baltimore City schools of a student
from Baltimore County is that the student must have a
report card signed by the principal indicating that the
seventh grade has been completed (R. 118). A report
card marked as Petitioners’ Exhibit #1 ‘‘Promoted to
the eighth grade’’ is sufficient in itself to entitle the sta-
dent to admission into the Baltimore City schools (R.
118). After staying in the Baltimore City school for a
month and doing satisfactory work, she was informed
that since her parents lived in the County she would have
to pay tuition in order to remain in the school. Her
school work was satisfactory (R. 58).

Petitioner went back to the seventh grade in Baltimore
County and repeated the seventh grade (R. 58). In June,
1935, Margaret Williams was given an examination by
her principal; was again given a report card marked
“Promoted to the eighth grade’’ and her name was in-
elnded in the list marked ‘‘graduates’’ which was re-
corded with the State Board of Education (R. 119). Ae-
ocording to her principal, she had again satisfactorily
completed the seven-year elementary course and was a
good student.

She again went to the Catonsville Elementary School
for the purpose of taking an examination, paying her own

traasportation.

The 1935 examination given to the infant petitioner
and others of her race in June was the same examination
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given to all white stndents in January (R. 75). The
examination was sent out by the State Board of Educa-
tion in January for the expressed purpose of checking
the work of the pupils in the schools of the counties of
the State—for the purpose of having the State Depart-
ment survey the work of schools throughout the State—
the results to be used for diagnostic purposes and reme-
dial work (B. 133).

The examination was used for that purpose in the
white schools (BR. 76). Those who failed the examination
remained in the grade. In June another examination was
given by the principals and teachers. The children who
failed the January test were not precluded from the June
test (R. 117). If a student failed the January test and
passed the June test he could go to high school (R. 117).
He had six months to improve his grade standing (R.
117). In recommending white pupils for high school the
principals took into consideration the January test, the
June test prepared by the individual teachers, classroom
work and general knowledge of the stndent (R. 117, 128,
129).

The same examimation was given to petitioner and
others of her race in June in the centrally located schools
by the supervisors of white schools (R. 74). This exam-
ination was used as the sole criterion for the payment of
tuition for colored students (R. 77).

There are no penmanship instructors for colored
schools (R. 107). Penmanship was one of the subjects
upon which petitioner was tested in 1935. The possible
score that she might have made on penmanship was 195,
while her actual score was 6, being a difference of 9
points. Her total actual score on the examination was
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244, The passing mark was reduced to 250 (B. 97), a
difference of 9 points, which might have been allowed for
spelling or handwriting, and which wounld have passed
her (R. 107).

It is admitted that if a white student had failed the
examination by six points and should be a very good pupil
she would not necessarily fail (R. 129). Promotion would
take into consideration the classroom work and the recom-
. mendation of the teacher (R. 129).

ARGUMENT.

L

THE JUDGMENT AND ORDER OF THE TRIAL COURT ARE
AGAINST THE WEIGHT OF THE EVIDENCE AND CONTRARY
TO THE LAW APPLICABLE TO THE CASE.

A. TAhe Baltimore County High Scheols Are Public Institutions
end & Part of the Public Free Scheel System.

This point is conceded by respondents, and needs no
argument (R. 11).

B. TAe Assertion by Respondents of the Right to Exclade Infant
Potitioner from the Catonsville High Scheel Selely en Acceount of
Rase or Color on the Ground that Separate Educationsl Oppertani-
tios Were Offaved Her Elsewhere, Cast Upsn Them the Burden of
Proving Express Conctitational or Statatery Astherity fer Such
Sepavation.

1. Neither the Maryland Constitution nor statutes au-
thorize respondents to exclude petitioner from the Balti-
more County High Schools solely on the ground of color
or to set up a separate system of high school education
for Negroes.

The Maryland statutory law beginning with the Dec-
laration of Rights and Constitation in 1867 has provided




for a uniform system of edueation for the citizens of the
State of Maryland. These provisions are:

1867—Declaration of Rights:

Art. 43. ‘‘That the Legislature ought to encour-
age the diffusion of knowledge and virtue, the ex-
tension of a judicions system of general education,
the promotion of literature, the arts, sciences, agri-
culture, commerce and manufactures, and the general
amelioration of the eondition of the people.’”’

1867—Constitution :

Article VIII, Section 1. ‘‘The General Assembly,
at its first session after the adoption of this Con-
stitntion, shall, by law, establiah throughout the
State a thorough and efficient syatem of free public
schools ; and shall provide by taxation or otherwise,
for their maintenance.’’

In construing this section of the Constitution, the Court
of Appeals of Maryland has held that:

“The Constitution of this state requires the Gen-
eral Assembly to establish and maintain a thorough
and efficient system of free public schools. This
means that the schools must be open to all without
expense. The right is given o the whole body of the
people. It is justly held by the authorities that to
gingle out a certain portion of the people by the ar-
bitrary standard of color, and say that these shall
not have rights whieh are possessed by others, de-
nies them the equal protection of the laws.”’

Clark v. Maryland Institute, 87 Md., 643, at p.
662 (1898)

Cited and followed in Peargson v. Murray, 169
Md. 478, 182 A 590, 103 A. L. R. 706,
(1936).




21

It is interesting to note that the provisions for educa-
tion in the Declaration of Rights and in the State Con-
stitution are absolutely silent on the question of race, and
these provisions neither authorize nor require the separa-
tion of white and colored students. Pursuant to these
provisions, the State Legislature provided for a system
of free public schools as follows:

Bagby’s Maryland Code, Article 77.

SBec. 72. ‘‘Elementary schools shall be kept open
for not less than one hundred and eighty (180) ac-
tual school days and for ten months in each year, if
possible, and shall be free to all white youths, be-
tween six and twenty years of age.”’ (Italics ours.)

Bagby’s Maryland Code, Article 77.

Bec. 200. “‘It shall be the duty of the County
Board of Education to establish one or more pub-
lic schools in each election district for all colored
youths, between six and twenty years of age, to which
admission shall be free, and which shall be kept open
not less than one hundred and sixty (160) actual
school days or eight months in each year; provided,
that the colored population of any such district shall,
in the judgment of the county board of education,
mrral:t the establishment of such a school or

00 ."

According to the above statutes, there is still no re-
quirement for the separation of the races. Even if Sec-
tion 72, quoted above, is construed as anthorizing the
establishment of separate schools for white pupils, it is
by its own terms limited to elementary schools. State
Legislatures wishing or intending to require the separa-
tion of the races do so by positive legislative enactment
requiring separation.




Continuing its provisions for the education of the
youth in this State, the legislature codified the law as
to high schools in the following Aet of 1916:

Bagby’s Maryland Code, Article 77.

Sec. 192. “‘The county board of education of any
county shall have authority to establish high schools,
subject to the approval of the state superintendent
of schools, in their respective counties, when, in their
judgment, it is advisable to do so. All high schools
so established and those now in operation shall be
under the direct control of the several county boards
:lf egtlcgtion, subject to the provisions of this arti-

e. 99

The above provision of the Code neither requires nor
authorizes the separation of the races in high schools.
The systems of high schools in the counties are controlled
by this section.

Bee School Commissioners v. Henkel, 117 Md. 97
(1912).

Under these provisions all the public schools in Bal-
timore County are maintained. There is no express stat-
utory authority for the separation of the races in the
high schools of Baltimore County. It is admitted in the
pleadings that respondents were under a duty of pro-
viding a umiform and efficient system of public schools
[Sec. 41, Art. 77, Md. Code] (R. 10).

2. In the sbsence of Constitational or statutory autherity an od-
ministralive agency canpet exclude o qualified resident from the tex
supported public ocheols.

The system of high schools in Baltimore County is con-
trolled by Section 192 of Article 77 of the Code supra,
and under this provision there is no authorization for
the separation of the races. Under such a provision the




Board of Education of Baltimore County cannot legal-
ly discriminate against or exclude from such benefits
the petitioners in this case.

‘““Where a state establishes a free school system
and makes no distinction in regard to the race or col-
or of the children of the state who are entitled to its
benefits, equal school facilities must be provided, and
no school officer or public anthority can legally dis-
criminate against or exclude from such benefits, di-
rectly or indirectly, because of race or color, any
child who is otherwise entitled to attend a school es-
tablished under such system.’

11 C. J. Cwil Rights, Sec 13, p. 807.

As a matter of fact, by the great weight of authority,
it has been held that in the absence of express authority,
& municipality or school district has no right to separate
white and colored children for purpose of education:

Board of Education v. Tinnon, 26 Kans, 1
(1881).

Crawford v. District, 68 Or. 388, 137 Pac. 217
(1913).

{8 ¢ ¢ It must be remembered that unless some
statnte can be found authorizing the establishment of
separate schools for colored children that no such
authority exists, * * **’

Board of Education v. Tinnon, supra.

The administrative authority, in the absence of express
power delegated by statute, cannot exclude Negro stu-
dents from schools established for white students, even
though the educational facilities in the segregated Negro
school are equal or superior {o those of the white school.

People ex rel. Bibb v. Mayor, 193 111. 309, 61 N.
E. 1077, 56 L. R. A. (1901).
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All youth stands equal before the law.
Clark v. Board, 24 Iowa 266, 277 (1868).

The question as to what the Legislature might have
done is beside the point; the administrative authority
cannot arrogate to itself the Legislative functions.

Tape v. Hurley, 66 Cal. 473, 6 P. 129 (1885).

‘While the Board of Education has large and discre-
tionary powers in regard to the management and con-
trol of the schools, it has no power to make class dis-
tinctions or racial discrimination.

See: ,
Chase v. Stephenson, 71 11l 383, 385 (1874).

The reason is obvious. A discrimination by the Board
against Negroes today may well spread to discrimination
against Jews on the morrow; Catholics on the day fol-
lowing ; red headed men the day after that.

¢ ¢ ¢ ¢ 1t is obvious that a board of directors can
have no discretionary power to single out a part of
the children by the arbitrary standard of color, and
deprive them of the benefits of the school privileges.
To hold otherwise would be to set the diseretion of
the directors above the law. If they may lawfully
say to the one race you shall not have the privilege
which the other enjoys they can abridge the privi-
leges of either until the substantive right of one or
both is destroyed.”’

Maddox vs. Neal, 45 Ark. 121, 124 (1885).
See also:

Folte vs. Hoge, 54 Cal. 28 (1879).

State vs. White, 82 Ind. 278 (1882).

Commell vs. Gray, 33 Okla. 591, 127 P. 417
(1912).
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C. When Respondents Refused to Admit infant Petitionsr te the
Cotoneville High Scheol on the Greund thet Separste But Equel Edn-
cational Oppertunitics Were Offered Her, the Burden of Preof Wan
Upon Respendants te Show Alse by « Preponderance of Evidence that
the Edweational Oppertunities Off eved Petitioner Wers in Fect Egual.

The petition in this case alleged that infant petitioner,
as a resident of Baltimore County, had satisfactorily
completed the elementary school course and had been
refused admission to & public high school in Baltimore
County (R 5-9). The answer of respondents was in sub-
stance a plea in confession and avoidance. The answer
alleged that there had been set up a system of paying
tuition to Baltimore City Schools for Negroes and that
the system offered colored pupils of Baltimore County
educational advantages in all respects equivalent to
those afforded by the white schools maintained by said
Board of Education of Baltimore County (R 12). That
put upon respondents the affirmative of the issue and
the burden of proof.

“‘Shounld defendant not traverse, generally or
specifically, the allegations of plaintiff’s case, but
rely upon an affirmative defense, as in abatement,
or confession and avoidance, which plaintiff denies,
the burden of proof is on defendant to prove every
material allegation relied on by him, although the
replication itself is argumentative, or although the
declaration negatives the defense by anticipation.”
(Italics ours.)

22 C. J. Evidence, Seec. 16, pp. 72, 73.

¢ ¢ ¢ ¢ But where plaintiff takes issue upon the
plea by the general replication * * * and replies at
the same time by a special replication in confession
and avoidance the burden of proving the plea re-
mains with defendant, and until some evidence is




offered in its support the issune tendered by the spe-
cial replication is immaterial.
Ray vs. Fidelity-Phoeniz Fire Insurance
Company, 187 Ala. 91, 94, 65 So. 536
(1914).

‘“Where the relator has made out a prima facie
case, the burden of proof is on defendant to justify
his action.

38 C. J. Mandamus 915, Sec. 671.

See also:

Dizon vs. McDonnell, 92 Mo. App. 479 (1902).
Berger vs. St. Louis Storage & Commission
Co., 136 Mo. App. 36, 116 SW 444 (1909).
Bathe vs. Metropolitan Life Insurance Co.,
152 Mo. App. 87, 132 SW 743 (1910).
Menzenworth vs. Metropolitan Life Insurance
Co., 249 SW 113 (Mo. App. 1923).
Maddoz vs. Neal, 45 Ark 121 (1885).

The burden of proof is important in the instant case
for several reasons. Information concerning the school
system of Baltimore County, the examinations, methods
of administering examination and other material facts
were peculiarly within the knowledge of respondents.
The only possible way for petitioners to deny allegations
of respondents was by calling respondents and their
agents to witness stand and examining them as adverse
witnesses. (R 59, 61, 97, 98, 116, 119, 120, 123, 127, 129,
183).

All knowledge of the facts concerning the allegations
that white pupils were required to pass the same examin-
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ation as infant petitioner, the actual examinations (if
given), the records of these examinations, etc. were with-
in the peculiar knowledge and control of the respondents.
The law of evidence is settled as to the effect of pecnliar
knowledge or control of evidence.

‘““Errrcr or Pecuriar KNowLEDGE oR CONTROL OF
Evioexoe. In the administration of justice it is
often wise to place the burden of producing evidence
on the party best able to sustain it, and ambiguity,
concealment, or evasion react with peculiar force on
a pleader who asserts a fact and fails to produce the
evidence, which if his assertion were true would be in
his possession. Hence it is very generally held that
where the party who has not the general burden of
proof possesses positive and complete knowledge
concerning the existence of facts which the party
having that burden is called upon to negative, or
where for any reason the evidence to prove a fact
is chiefly, if not entirely, within his control, the bur-
den rests on him to produce the evidence, although
he is obliged to go no further than necessity requires.
It is, however, anomalous that mere difficulty in dis-
charging a burden of making proof should displace
it; and as a matter of principle the difficulty only re-
lieves the party having the burden of evidence from
the necessity of creating positive conviction entirely
by his own evidence; so that, when he produces such
evidence as it is in his power to produce, its probative
effect is enhanced by the silence of his opponent.
Where the party on whom rests the burden of evi-
dence as to a peculiar fact has the essential docu-
ments or evidence within his control, a peculiar clear-
gess 3f proof is demanded, although the fact is nega-

ve.

22 C. J. Evidence, Sec. 24, pp. 81, 82.
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See algo:

Runkle v. Burnham, 163 U. S. 216, 14 S. Ct.
837, 38 L. Ed. 694 (1893).

Graves v. U. §.,150 U. S. 118, 14 8. Ct. 40, 37
L. Ed. 1021 (1893).

Farrall v. State, 32 Ala. 557 (1858).

Cumberland Coal, etc. v. Parish, 42 Md. 598
(1874).

Respondents alleged in their pleadings that the same
examinations are given white and colored students (R
12, 16). Petitioners denied this allegation and demanded
- strict proof of same (R 21, 24, 25). Petitioners issued a
~ subpoena duces tecum to respondent Cooper to bring
with him all examinations given to white pupils and the
records of the results of said examinations (R 38, 39).

Throughout the trial respondents alleged that the
examination was given white and colored students alike,
and that the white students took the examination. Esx-
amination papers and records of examinations for col-
ored students for years back were produced but despite
reiterated demands throughout the trial (R 96, 185),
and a formal demand at the close of petitioners’® case
(R 185-187) not a single examination paper of a white
student was produced nor was a single record exhibited
showing the authorization for giving of an examination
to white pupils nor a single record offered to show the
results of any white students examination, even though
the office of respondents was in the Court House itself,
there was a white school within two blocks of the Court
House and the trial lasted several days with respondents
and their agents in constant attendance. Obviously
there is no way for petitioners to show that the examina-
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tions were not given to white students except by the
logical inference which arises from the failure of re-
spondents to sustain the burden of proof placed upon
them by their own pleadings and testimony.

Respondents allege that the examinations were
ordered given to white and colored pupils alike pursuant
to the rules and regulations of the Board of Education
of Baltimore County (R 12, 16). The minutes of the
Board accurately represent all that transpires in the
Board. There are no official acts not recorded in the min-
utes (R 62). There is no mention of an examination to
white pupils any place in the minutes (R 65). The first
mention in the minutes of any examination is coincident
with the decision of the Board to pay tuition of Negro
students to go to Baltimore City and is limited solely to
Negroes (R 218, 219). The minutes for each year after
1927 show full records of the examinations to Negro
pupils and the results (R 219-222). There is no mention
of any type of examination to white pupils prior to July
7, 1936 (R 222), almost four months after case was filed,
two months after replication and two days before argu-
ment of the demurrer (R 3-4).

Perhaps the nearest case in point on the question of
the power to require examinations is Crayhon v. Bd. of
Education, 99 Kan. 824, 163 Pac. 145, L. R. A. (1917C)
993 (1917). This case involved the giving of examina-
tions to pupils who had completed the eighth grade of a
parochial school and who had applied for admission to
the public high schools. No examinations were given to
the graduates of the public elementary schools. The
answer of the defendants admitted that the students of
the parochial school had received the same type of educa-
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tion as the pupils in the public elementary schools. The
Supreme Court of Kansas granted the mandamus to ad-
mit the pupils without the taking of the examination and
although the Court held that the case should not be a pre-
cedent for all cases it held that it would apply under the
facts as admitted in the answer. In the case at bar the
Board admits that the infant petitioner received the same
type of education as offered all students in Baltimore
County. She was tested and graded while an elementary
student and promoted or ‘‘graduated’’ from the seventh
grade.

In a similar case practically the same ruling was
handed down by the Supreme Court of Illinois in Trus-
tees v. The People, 87 1ll. 303, 29 Am. R. 55 (1877). In
this case the relator, a citizen and taxpayer applied to
have his son admitted to the high school. The son passed
a satisfactory examination and was sufficiently proficient
in all branches of study, except that of grammar, to en-
title him, under the regulations prescribed by respond-
ents, to admission fo the high school. The relator had
forbidden his son to study grammar, and desired that he
should pursue no study which necessitated a previous
knowledge of grammar and asked that he be admitted to
pursue only those studies in which he was sufficiently pro-
ficient to entitle him to admission to the high school. The
Respondents denied the son admission to the high school,
solely because of his inability to pass satisfactory exam-
ination in grammar.

Power of trustees ‘“to adopt and enforce all necessary
rules and regulations for the management and govern-
ment of the schools; to direct what branches of study shall
be taught, and what text-books and apparatus shall be
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used, and to enforce uniformity of text-books (Rev. Stat.
1874, pp. 962-3, Sec. 48).

In speaking of act which created high schools, the Court
stated:

““It is apparent the object of the legislature was
simply to increase the facilities for acquiring a good
education in free schools. The high school thus es-
tablished can no more be controlled for the benefit of
some to the exclusion of others, than can the district
schools. All children in the township, within the
prescribed ages for admission to the public schools,
have equal rights of admission to the high school
when they are sufficiently advanced to need its in-
struction. It would be contrary to national right
and the manifest purpose of the legislature, to hold
that the high school, by arbitrary and unreasonable
regulations of the trustees should be practically
closed to all but a favored few. Every taxpayer
contributes to its benefits, in equal degree by all.”’
at p. 306

““We think the exclusion of the relator’s son from
the high school, upon the ground alleged, by the re-
spondents, unauthorized by the statute. The regula-
tions requiring it is arbitrary and unreasonable, and
carégot be enforced, but must be disregarded.”” at
p. 309

1. Paying Taition for Certain Negro Pupils in the Baltimore City
Schools Is Not the Equivalent of Educational Opportunities Off ared to
White Pupils in Baltimore County.

Respondent Board of Education maintains an inte-
grated school system for white pupils in Baltimore
County consisting of a uniform elementary course of
seven years and a high school course of four years (R
62). White pupils pass from the seventh grade of the
elementary school to the first year of the high school
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in the same manner as they pass from one grade to an-
other in the elementary and high schools, and in many
instances both elementary and high schools are housed
in the same building, all part of the same system.

There are ten high schools in Baltimore County used
by white pupils, the same being estimated at a value of
$1,883,500 and operating at a total annual current ex-
pense of $336,594.88 (R 62). The Board of Education
furnishes transportation at public expense to white
pupils attending these high schools except for 10 cents
a day paid by parents (R 62).

The colored pupils who are approved by the Board of
Education are offered free tuition to the Baltimore City
high schools. The colored pupils in the Baltimore City
schools are under the sole control of the Board of School
Commissioners in Baltimore City. The respondents
supervise and control the education of the white pupils
through the elementary and high schools. They super-
vise and control the education of the colored child only
up to the seventh grade. After the seventh grade re-
spondents have no jurisdiction over what the colored
child shall receive in the line of education (R 70-71).

Under the system of education of Baltimore County
there are seven years elementary school and four years
high school making a total of 11 years to complete the
education in public schools., Under the system of send-
ing colored children into Baltimore City the children are
required to take five years high school, making a total
of 12 years to acquire the same education offered to
white pupils in 11 years. This amounts to a loss of one
year of the Negro pupils’ life.
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Adult petitioner as a taxpayer of Baltimore County
has a proprietary interest in the public school system
of said county, which gives him a corresponding power
of control over the administration and conduct of such
schools and the type of education which should be
offered therein—a right which he does not possess over
the schools of Baltimore City and the type of education
offered to his daughter under the plan adopted by the
Baltimore County Board of Education.

¢ ¢ ¢ * the public school system owes its exist-
ence and perpetuity to taxes drawn from the people;
in a sense therefore the citizen may be said to have
a proprietary interest in the system.

“This is true not only in a pecuniary sense in that
he contributes annually to its support but on account
of the advantages extended to his children, who,
within the contemplation of the law, are entitled,
without stint or distinction, to whatever rights and
benefits the system affords.”’ |

Wright vs. Board of Education, 295 Mo. 466,
246 SW 43 (1922).

See:

Chase, et al. vs. Stephenson, et al., (supra).

The respondents cannot discharge their admitted obli-
gations to the adult petitioner as a taxpayver and to infant
petitioner as a resident infant of lawful school age by re-
quiring infant petitioner to go out of the county to a
school not maintained or controlled by respondents.

““The education of the children of the state is an
obligation which the state took over to itself by the
adoption of the constitution. To accomplish the
purposes therein expressed the people must keep un-
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der their exclusive control, through their representa-
tives the education of those whom it permits fo take
part in the affairs of the state.”’

Piper v. Big Pine School District, 193 Cal. 664,
226 P. 926 (1924).

2. Opportunity to Obtain Fres Tautition to High Schools Outside
the County Is Not a Matter of Right for All Negro Pupils.

Prior to 1926 there was no provision for the high school
education of Negroes (R. 64). Up to the present time
there are no separate high schools for Negroes in Balti-
more County and by administrative rule Negroes are not
permitted to attend the existing high schools.

Starting with 1927 there has been a system of payment
of tuition for certain Negro students in Baltimore City
schools. There are several reasons why this system
was never meant to be a matter of right for colored
pupils. In the first place the Board was very careful in
granting this privilege to impose certain limitations.
The Negro child could only receive tnition upon the pro-
motion by his principal plus the approval of the Board
after a recommendation by the Assistant Superintendent
plus a recommendation by the Superintendent (R. 218-
19).

Principals of colored elementary schools were in-
structed by respondents to discourage certain pupils
from taking the examinations for high school tuition and
to only recommend those who had a ‘‘fair chance to pass’’
(R. 99, 199).

If for any reason a colored pupil does not take the
examination or is not present at the designated place
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when the examination is given, the pupil cannot be rec-
ommended for approval by the Board of Education for
the payment of free tuition (R. 88, 137).

IL.

THE REFUSAL TO ADMIT INFANT PETITIONER TO THE CA.
TONSVILLE HIGH SCHOOL IS CONTRARY TO AND IN VIOLA-
TION OF THE DECLARATION OF RIGHTS, THE CONSTITUTION
AND LAWS OF THE STATE OF MARYLAND.

A. The Constitution and Laws of Maryland Provide for a free,
Uniform System of Public Schools.

See I B (1) supra.

B. Aduolt Petitioner as a Citisen and Taxpayer of Baltimore
County Has a Proprietary Interest in the Public Schools of the
County.

See:

Wright v. Board of Education, supra.
Chase, et al. v. Stephenson, et al., supra.

C. The Arbitrary and lilegal Acts of Respondents in Excluding
Infant Petitioner from the High Schools of Baltimore County Solely
on Account of Race or Color Deprive the Adult Petitioner of His
Proprietary Interest Contrary to the Declaration of Rights of Mary-
land.

‘“That no man ought to be taken or imprisoned or
disseized of his freehold, liberties or privileges, or
outlawed, or exiled or in any manner destroyved, or
deprived of his life, liberty or property, but by the
Judgment of his peers, or by the Law of the Land.”’

Art. 23, Declaration of Rights of Maryland.
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THE REFUSAL TO ADMIT INFANT PETITIONER TO THE CA-
TONSVILLE HIGH SCHOOL IS CONTRARY TO AND IN VIOLA.
TION OF SECTION 1 OF THE FOURTEENTH AMENDMENT OF
THE CONSTITUTION OF THE UNITED STATES FOR THE REA.
SON THAT SAID REFUSAL DEPRIVES ADULT PETITIONER OF
HIS PROPERTY WITHOUT DUE PROCESS OF LAW.

A. The Action of the Respondents in the Premises Was Staie
Action Within the Meaning of the Fourteenth Amendment.

Respondents admit that the Board of Education of
Baltimore County is an administrative department of the
State of Maryland (R. 52). It follows that the action of
respondents in refusing to admit infant petitioner to the
public high school of Baltimore County was state action
within the meaning of the Fourteenth Amendment to the
Constitution of the United States.

Ez parte Virginia, 100 U. S. 339, 346, 25 L. Ed.
676 (1879).
Pearson v. Murray, supra.

B. The State of Maryland, Through the Arbitrary and lllegal Acts
of Respondents in the Premises, Deprived Petitioner of Property With-
out Due Process of Law.

The property interests protected by the due process
clause include not only physical possession but all rights
of use and enjoyment.

Buchanan v. Warley, 245 U. 8. 60, 62 L. Ed.
149 (1917).

The tax supported public high schools of Baltimore
County maintained from tax funds contributed to by
adult petitioner are of no benefit to him if his child, in-
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fant petitioner, is denied use thereof. The arbitrary
acts of respondents in excluding infant petitioner have
deprived adult petitioner of this proprietary right with-
out due process of law.

C. The Judicial Sanction of This Discrimination Againet Adwit
Petitioner Amounted to Depriving Him of His Property Without Due
Process of Lew.

The refusal of the trial court to issue its peremptory
writ of mandamus in effect ratified and endorsed the de-
privation of adult petitioner’s property by the arbitrary
and unconstitutional acts of the respondents, and itself
amounted to depriving adult petitioner of his property
without due process of law.

Iv.

THE REFUSAL TO ADMIT INFANT PETITIONER TO THE CA-
TONSVILLE HIGH SCHOOL IS CONTRARY TO AND IN VIOLA-
TION OF SECTION 1 OF THE FOURTEENTH AMENDMENT OF
THE CONSTITUTION OF THE UNITED STATES FOR THE REA.
SON THAT SAID REFUSAL DENIES PETITIONERS THE EQUAL
PROTECTION OF THE LAW.

A. TAe Action of the Respondents in Excluding Infant Petitioner
frem the Cotonsville High Schoel Was State Action Within the Mean-
ing of the Fourteenth Amendment.

See argument III A, supra.

Asg evidence that respondents refusal to admit infant
petitioner to the privileges of a high school education
was based solely on her race or color it appears that
when her report card was presented to the proper ad-
mitting officer of the Catonsville High School, infant pe-
tioner was denied admission prior to any knowledge on
his part that she had allegedly failed to pass the so-called




uniform examination, relying on the assertion that he
had no jurisdiction over the colored race. Respondents
and their agents testified that if infant petitioner had
passed the so-called uniform examination and had pre-
sented herself for admission to the Catonsville High
School, still they wonld not have admitted her because of
her race or color. It thus appears that no question of
the qualifications of infant petitioner was considered by
respondents or their agents, but that, irrespective of
qualifications, infant petitioner’s race or color was the
sole consideration incident to the refusal of admission
to infant petitioner. Or in other words, respondents,
reacting to an age-old custom of assuming a dual stan-
dard of the enjoyment of state and federal rights of citi-
zenship between the white and Negro citizens, were set
in their ideas that infant petitioner, a Negro, had no
right to enjoy the privilege to a high school education
equivalent to that offered white pupils.

See:

Strauder v. West Virginia, 100 U. S. 303, 307
(1879).

B. The Attempt of Respondents to Force Infant Petitioner to
Abandon Pressnt Advantages of Attending the High Schools of
Baltimore County for the Possible Chance of Obtaining a Tuaition
Scholarship in Baltimore City Through Competitive Examination ls
Arbitrary and Illlagal Action Solely on Account of Race or Color and
a Denial of the Equal Protection of the Laws as Guarantsed by Sec-
tion 1 of the Fourteenth Amendment to the Constitution of the United
States.

The theory upon which petitioner proceeded was that
the requirement of an examination as a condition prece-
dent to the payment of tuition in the high schools of Bal-
timore City was an arbitrary and illegal imposition
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placed only upon petitioner and members of her race and
purposely set up to discourage rather than encourage
Negro pupils to attend high school ; that the examinations
were conducted in such a manner as to diminish the
chances of Negro pupils’ passing them; that the exam-
inations were given under unfavorable conditions which
further lessened these chances; and were given for the
purpose of limiting the amount of money to be paid by
the respondent Board of Education for Negro pupils
(R. 21, 24). It is submitted that the lower court erred in
ruling as a matter of law, prior to the trial, throughout
the trial, and restricting consideration of the case and
his opinion to such sole proposition, that the petition
must fail unless petitioner showed that she had passed
the examination set up by respondent Board of Educa-
tion and that all other questions raised by the pleadings
were moot questions and not to be considered in these
proceedings (R. 34, 37, 42, 103-182). Evidence on behalf
of respondents attempting to show the fairness of the
examination was admitted into the record over objection
of petitioner (R. 125, 126, 188-191). Petitioners were
precluded from introducing testimony from an expert
witness as to the unfairness of the examination or its lack
of suitability for the purposes for which it was used (R.
141-182).

Y. The Examinations Were Unfair and Not Suited for the Pur-
pose for Which They Were Given.

The record is replete with testimony which clearly
establishes that the examinations given to Negro pupils
for the purpose of obtaining free tuition to the Baltimore
City High Schools are unfair. This unfairness mani-
fests itself both in the administrative practices govern-
ing the preparation, the giving and the marking of the
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examination, and the constitution of the examination
itself.

There is abundant evidence to sustain the fact that
only certain Negro pupils were encouraged to take the
examination (R. 99-116, 199).. Just how the principals
of the Negro schools were to determine who were to be
encouraged and who discouraged was only one of the
mysterious things left unexplained by the respondents
during the course of the trial.

The discriminatory practices as to the preparation of
the examination are evidenced by the fact that white
supervisors who have never been officially in the colored
schools, who have no knowledge of the pedagogical prac-
tices therein, and have no actual knowledge of their own
as to the extent which the course of study, as given in the
colored schools, deviates from the standard course of
education prescribed by the Baltimore County Board of
Education, prepare these examinations without any con-
sultation with the teachers who have instructed the per-
sons to be examined (R. 123-125, 127, 128). Moreover,
these examinations were given by the same supervisors
and these young colored pupils were required to take
the examinations under the supervision of these un-
familiar tutors, not acquainted with their particular
mental and physical problems and in strange surround-
ings, all of which factors have tended to make it even
more difficult for the pupils to meet the rigorous stan-
dards set up by the examiners, rather than to produce
an atmosphere in which the child would be encouraged to
display his true intellectual level. In those few instances
in which their colored instructors were even permitted to
be present, they were allowed to take no part in the actual
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conduct of the examination and acted only as monitors to
maintain discipline (R. 109).

As a final example of unfairness in the administration
of the examination, attention is called to the fact that
the papers were marked by the same group of super-
visors, or other persons especially assigned for that pur-
pose. But the papers were not always marked by the
same person who gave the examination, and quite fre-
quently not marked by the persons who had prepared the
examination (R. 123-125, 127, 128). The Negro teachers
who had instructed the pupils never participated in the
marking of the examinations and were not even con-
sulted as to the peculiar abilities of their students in
order to afford the marker a basis for evaluating the
students’ answers to the questions (R. 124, 128).

As indicated above it is difficult for petitioner to prove
by the testimony that the cxaminations were unfair in
their content for the reason that the court erroneously
excluded all testimony offered or tendered to establish
that fact while permitting respondents’ witnesses to tes-
tify, even by hearsay, that the examinations were fair.
However, petitioners did introduce Dr. Robert R. Davids
for this purpose. It should here be parenthetically noted
that Dr. Davids is the only expert who testified at the
hearing, and is the only witness qualified to speak with
authority upon the many technical questions that these
examipations produced. Each of the respondents, their
agents and their witnesses who testified disclaimed any
expert knowledge on these matters. Moreover, Super-
intendent Cooper, who has charge of the white schools,
and Assistant Superintendent Herschner, who has charge
of the colored schools in Baltimore County, each dis-
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claimed knowledge of the facts relative to the examina-
tions given under the supervision of the other.

While petitioner contends that the court below com-
mitted error in refusing to concede Dr. Davids’ qualifi-
cations as an expert and refused to admit him as such ex-
pert witness (R. 141-145), the evidence does disclose that
Dr. Davids’ opinion, elicited largely by cross-examina-
tion, is to the effect that such examinations are not a fair
method of testing a student’s ability, and does not repre-
sent the prevailing practice in accredited schools in this
country.

Even if the respondents had the authority to give these
examinations and if they were in fact given to white
and colored students alike under exactly identical eir-
cumstances, it still follows that the examinations would
not be sunited for the purpose of determining whether
or not the student should be promoted to high school (R.
141-183). More particularly is this true in regard to
the 1935 examination, the so-called ‘‘progressive achieve-
rent’’ test. All of the testimony discloses that it was
issued by the State Board of Education for the sole pur-
pose of obtaining a diagnosis of all the schools and
students throughout the state, and was so distributed and
used in all of said schools with the lone exception of the
Negro students in the seventh grade in Baltimore County
(R. 75, 105, 116-18, 132, 136, 190-191). It was in fact so
nused with the white seventh grade students in Baltimore
County in January in that year and its purpose served
by remedial work given to those students thereafter. Dr.
Davids’ testimony is clear and uncontradicted that the
use of this examination alone for the purpose of promo-
tion is unsound and not the accepted form in modern
schools (R. 145-182).
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2. Respondents Failed to Show by a Preponderance of the Evi-
dence thet the Baltimore County Beard of Education Required the
Same Examination of White Students as a Condition Precedent to
Their Admission to the Baltimore County High Schools.

Respondents in alleging that infant petitioner failed
in the required uniform examination given to white and
colored pupils alike as a precedent to admission to high
school assumed the burden of proving that the examina-
tions were in fact required of white pupils for admission
to high school and that they were uniform. (See I C.)

White pupils are admitted to the ten so-called ‘‘white
high schools’’ maintained by the county solely on the ree-
ommendation of their own principal, whose recommenda-
tion is based on examinafion given by such white prin-
cipal in his own school along with a consideration of his
class room work. Thus the admission of the white pupil to
the high school becomes a matter of absolute right upon
the satisfactory completion of the seven years of pre-
scribed elemeutary work. And the determination of
whether or not the white pupil has satisfactorily com-
" pleted this work rests within the sole judgment of the
white principal, and does not require even the considera-
tion of or any consultation with the Assistant Superin-
tendent, the Superintendent, or any member of the re-
spondent Board,—much less a recommendation from any
one of them. In fact, according to respondents’ own tes-
timony, no administrative officer or member of the re-
spondent board has any knowledge of how many white
pupils are ‘‘promoted to the high school’’ as distin-
guished from those merely ‘‘promoted out.”

In contrast to the above method of admitting white
students to high school as a matter of right upon the
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satisfactory completion of the seventh grade, the Assist-
ant Superintendent who is supervisor of Negro schools
and is the only person authorized to recommend Negro
pupils for approval of the Board of Education and the
payment of tuition testified that he does not put any
confidence in the colored teacher’s certification that the
child has completed the work of the seventh grade (R.
111-112). The only requirement for admission of a white
student to the Baltimore County high schools is that the
pupil satisfactorily complete the seven year elementary
course. Not only does a colored pupil have to satisfac-
torily complete the seven year elementary course as re-
quired of all pupils, but must in addition thereto be rec-
ommended by his principal, second, take the so-called uni-
form examination for tuition to the Baltimore City high
school, third, be recommended by the Assistant Superin-
tendent, fourth be recommended by the Superintendent.
and fifth and finally must be approved by the Board of
Education (R. 79, 115, 116).

The practical result of these discriminatory practices
are shown by a comparison of the statements of respond-
ent witnesses that practically all white students go from
the seventh grade to high school and the figures in the
minutes as to colored students: viz:

1931—128 colored children promoted from 7th grade.
(Report of State Board of Education).
89 took examination for high school tuition
30 passed (Minutes, p. 75)

1932-—158 colored children promoted from 7th grade.
(Report of State Board).
133 took examination for high school tuition
52 passed (Minutes, p. 137).
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1933—153 colored children promoted from 7th grade.
(Report of State Board).
135 took examination
62 passed (Minutes, p. 189).

1934—137 colored children promoted from 7th grade.
(Report of State Board).
112 took examination
31 passed (Minutes, p. 243).

1935153 promoted from 7th grade.
(Report of State Board).
128 took examination
64 passed (Minutes p. 307).

Respondents at trial refused to make any distinction
as to the mental qualifications of Negro children or that
they were inferior as to ability to absorb education. They
maintained that the Negroes received the same type of
education as whites. Then how can they explain that only
about 36% of the Negroes pass the examination and that
only about 32% of the Negroes who leave the seventh
grade are approved by the Board?

If it were assumed that the Court could find that prior
to 1935 the examinations had been uniform, evidence ad-
duced by respondents themselves disclosed that the 1935
examination was sent out by the State Board of Educa-
tion for the purpose of determining the grade placement
level of all students, white and colored, as well as to
detect and analyze deficiencies in the method of class
room instruction, and to obtain an analysis of the ef-
ficiency of the courses of study in use in the various
counties, and was used for this purpose in the seventh
grade of the so-called white elementary schools in Bal-
timore County and was given to the pupils of such grade




46

in January of 1935. But this examination was arbitrarily
withheld from the Negro pupils of the seventh grade in
Baltimore County until June of 1935, when it was given
to petitioner, along with a few others, arbitrarily selected
by the principals of the colored elementary schools, in
accordance with the instructions previously mentioned,
from the Assistant Superintendent, and was used as the
sole basis for determination of whether or not those suc-
cessfully passing such examination, should receive the
recommendation of the Assistant Superintendent and
other administrative officers for approval by the Board
for free tuition.

Contrasted with the practice followed in 1935 respect-
ing petitioner and others of her race, the Court’s atten-
tion is directed to the testimony of Principal Zimmerman,
who stated that after the examination was given to the
seventh grade white students in January, 1935, remedial
work was given to those students who showed any defi-
ciencies on such examingtion, and that their promotion
to high school was based upon their daily class room
work, along with an examination prepared and given by
the seventh grade teachers to their individual classes.
Assuming, for the sake of argument, that there is any
merit in respondents’ contention that there has been a
long-continued practice of giving uniform, county-wide
examinations to white and colored students alike for the
purpose of determining ‘‘promotion to high school”,
their own testimony shows that this practice was aban-
doned for the year 1935, one of the years upon which
petitioner bases her claim that she has been unjustly dis-
criminated against. No argument need be advanced to
disclose the discrimination lurking in this practice. The
white pupil is given the advantage of analysis of her de-
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fects, remedies applied, and promotion to high school
granted upon the basis of an examination constructed by
the teacher who is aware of her peculiar educative prob-
lems, plus a consideration of class room work. On the
contrary, petitioner was required to stand or fail for ad-
mission to high school upon the results of the test alone,
given under the discriminatory circumstances outlined
previously. That these strange surroundings must have
militated against petitioner and others of her race is
shown by the fact that 95.5% of the white pupils were
said to have successfully passed the test in January of
1935, while only 50% of the Negro students could pass it
in June of the same year, six months later. This, despite
the fact the respondent Board contends that the course
of study for the Negro schools is the same as that in the
white schools, and despite the fact that the officers and
agents of the respondents would not contend that the
Negro child is inferior in learning ability to the white
child.

While the 1935 examination was used as the sole cri-
terion for free tuition for colored pupils white principals
were instructed that ‘‘If you feel that certain seventh
grade pupils who failed to meet the prescribed require-
ments should be given a chance to prove their ability
to earry high school work, you may enter the following
on their reports, ‘‘Promoted to high school on trial”’ (R
213). Margaret Williams is alleged to have failed the
1935 examination by six points (R 97). According to
respondents’ testimony, if a white student had failed by
about six points he would not necessarily not be pro-
moted to high school (R 129). It was possible for a white
student to fail the examination and still be promoted to
high school (R 116-118).
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C. TAe Competitive Taition Scholarehipe Are No Substantial
Equivalent for the High School Education afforded White Pupils in
Baltimore County.

See argument I C (1).

D. In the Absence of Equivalent Educational Opportunities an
Attempt by the Stote to Exclode Petitioner from the Pressnt Ad-
vantages of the High School Education afforded White Students in
Baltimore County Amounts to Denying Her the Equal Protection of
the Law.

All cases which hold that the races may be segregated
in public schools under statutory authority base this
holding upon the condition that equal educational oppor-
tunities are offered the two races. With one exception,
it is uniformly held that Negro students cannot be denied
admission to the public schools maintained for whites in
the absence of provisions for their education equal to
those offered other citizens of the state.

‘““As a result of the adoption of the Fourteenth
Amendment to the United States Constitution, a
state is required to extend to its citizens of the two
races substantially equal treatment in the facilities
it provides from the public funds. It is justly
held by the authorities that ‘to single out a certain
portion of the people by the arbitrary standard of
color, and say that these shall not have rights which
are possessed by others, denies them the equal pro-
tection of the laws’. * * ®* Such a course would
be manifestly in violation of the Fourteenth Amend-
ment, because it would deprive a class of persons of
a right which the constitution of the state had de-
clared that they should possess. Clark v. Mary-
land Institute, 87 Md. 643, 661 41 A. 126, 129. Re-
marks quoted in argument from opinions of courts
of other jurisdictions, that the educational policy of
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a state and its system of education are distinctly
state affairs, have ordinarily been answers to de-
mands on behalf of non-residents, and have never
been meant to assert for a state freedom from the
requirement of equal treatment to children of col-
ored races. ‘It is distinctly a state affair. * * *
But the denial to children whose parents, as well as
themselves, are citizens of the United States and
of this state, admittance to the common schools
solely because of color or racial differences without
having made provision for their education equal in
all respects to that afforded persons of any other
race or color is a violation of the provisions of the

Fourteenth Amendment of the Constitution of the
United States. * * **

Pecarson v, Murray, supra.

‘““The right to segregate the races for the pur-
poses of education does not mean that either may be
denied the privilege of attending the public schools.
And when a uniform system of public schools has
been adopted under the authority of the state, any
discrimination in the enjoyment of its privileges on
account of race is forbidden by the cqual protection
clause of the 14th Amendment, and there is no ques-
tion that a legislature cannot exclude colored chil-
dren, merely because they are colored, from the
benefits of a system of education provided for the
youth of the state, nor can a school board dis-
criminate against them in exercising the discretion
vested in them over school matters. But their rights
are amply protected if separate schools of equal
merit are maintained for their education. There-
fore, where the law provides for separation of the
races in education separate schools must be main-
tained for colored children, gnd if this is not done,
colored children cannot be excluded from schools
kept for white pupils. If a school is maintained for
white children, but none for colored children, the
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remedy of the latter is not by injunclion to prevent
the maintenance of the school for whites, for this
could only result im harm to the whites without any
compensatory good to the blacks, but a writ of
mandamus to compel the admission of the colored
children to the school maintained for whites. * * *
(Italies ours.)

24 Rulmg Case Law 653 11 C. J. (Civil
Rights) p. 807.

See:
State v. Duffy, 7 Nev. 342 (1872).
See also: __
Ward v. Flood, 48 Cal. 36, 17 Am. R. 405
(1874).
U. 8. v. Buntin, 10 Fed. 730 (C. C. Ohio)
(1882).

Corey v. Carter, 48 Ind. 327 (1874).

Williams v. Bradford, 158 N. C. 36, 735, E.
154 (1911).

Cooley on Torts (Perm. Ed.) Sec. 236.

In Piper v. Big Pine School District, 193 Cal. 664
(1924), a fifteen year old Indian girl applied for a writ
of mandamus to compel the trustees of the school district
in which she resided and its teachers to admit her into
the school as a pupil. A California Statute provided for
statewide system of public schools for all children be-
tween the ages of 6 and 21. It authorized, but did not re-
quire, the establishment of separate schools for chaldren
of Indian, Chinese, Japanese or Mongolian parentage.
It required that when separate schools were established,
Indiam children could mot be admitted into the white
schools. Amother statute also provided that where the




51

United States Govermment had established an Indian
school tn a California school district, the Indian children
therein eligible to attend the Indian school, might not
be admitted into the district school.

In the district where the petitioner resided, there was
a federal government school for Indians to which she
was eligible for admittance, but no separate state school.
There was a white school to which she had been denied
admittance on the ground that she could attend the In-
dian school.

The Court, in granting the mandamus, held:

¢« ® ¢ * But the denial to children whose parents
as well as themselves, are citizens of the United
States and of this state, admittance to the common
schools solely because of color or racial differences
without having made provisions for their education
equal in all respects to that afforded persons of any
other race or color, is a violation of the provisions
of the Fourteenth Amendment of the Constitution
of the United.States, nor shall any state * * * deny
to any person within its jurisdiction the equal pro-
tection of the laws.”’ (668-669)

‘‘Respondents call our attention to the serious
effect that the issnance of the writ will have upon
the respondents’ distriet. Big Pine School District
is located in a sparsely settled portion of the state
and contains a number of Indian children, who, it is
fairly inferable, attend the Indian or Federal school,
either as a matter of choice or under the belief that
they may not, as a matter of right, attend the dis-
trict school. It appears from the papers in the case
that children of non-taxpaying Indian parents are,
by government rule or upon other authority eligible
to attend the federal school, but Indian children
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the particular averment lies upon the opposite party,
detérmination of the amount of evidence necessary
to be produced by the party having the general bur-
den in order to place the burden of going forward
with the evidence upon the party having possession
of the facts, become important. (Citing U. S. v. Den-
ver & R. Ry. Co., 191 U. S. 83, 48 L. ed. 106, 24 8. Ct.
33—cutting timber on right of way).”’

See also:

39 Y.L J. 117;

1 Phillips on Evidence (Edward’s 5th Am.
Ed.), *822 N. 8;

2 Ency. of Ev1dence, 804, 809;

Jones on Evidence (2d Fed.), Sec. 179;

2 Chamberlyne on the Law of Ev1dence, Sec.
984 ;

1 Greenleaf on Evidence, 16th Ed., Sec. 79;

9 Wigmore on Evidence, Sec. 2486 ‘

Gorter on Evidence, p. 58;

3 Nichols on Applied Ev1denee (Mandamus),
p. 2972.

THURGOOD MARSHALL,
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EDWARD P. LOVETT,
Attorneys for Appellants.
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THE APPEAL.
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refer to pages of printed record.)

This is an appeal from a final order of the Circuit
Court of Baltimore County (Duxcaw. J.) dismissing a



2

petition for a writ of mandamus filed by appellant re-
quiring appellees, the Board of Education of Baltimore
County, the Superintendent of County Public Schools and
the Principal of Catonsville High School to admit the in-
fant appellant, a colored girl, to the Catonsville Public
High School, which is maintained for white pupils only.

The appellees contend that appellant was properly
denied admittance because she failed to qualify by pass-
ing an examination prescribed by the County Board of
Education for the purpose of determining whether she
was entitled to be promoted to high school, and becausc
she is a person of color and as such not entitled to attend
a white school because of the principle of separation ol
the races enjoined by Section 200 of Article 77 of the
Code of Public General Laws (Bagby’s 1924 Edition).

In answer to the first defense the appellant eontend:
that she was duly qualified for admission to high school
because no authority rested in the County Board of Edu-
cation to require passage of an examination as a condi-
tion of admission to high school, and because the exam-
ination given to colored pupils discriminated against
them in favor of white pupils similarly seeking admission
to high schools; to which the respondents reply that the
County Board had proper authority to require the pass-
age of an examination as a condition of promotion to
high school, that the examination given to colored pupils
did not discriminate against them in favor of white
pupils, and that even if the examination were shown to
bave been discriminatory, the remedy is not to admit pe-
titioner to high school but to require the County Board to
give her a fair and non-discriminatory cxamination.
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‘In answer to the second defense appellant contends
that the County Board maintains no high schools for
colored pupils and that the statute as thus applied denies
to the petitioner the equal protection of the laws, to which
the respondents reply that the County Board gratifies
every requirement of law by making provision for the
admittance of qualified colored children to the high
schools in Baltimore City.

The issues raised by this appeal therefore are as
follows :

I. Was the County Board of Education authorized to
require the passing of an examination as the condition
of promotion to high school?

II. Did the examination discriminate against colored
children?

III. Do the laws of the State of Maryland authorize
the exclusion of qualified colored children from the white
high schools?

IV. Does such exclusion deny qualified colored chil-
dren the equal protection of the laws in view of the pro-
vision made for study in the high schools of Baltimore
City?

STATEMENT OF THE CASE.

A complete statement of the facts of the case should
be made in order that the above issues may be deter-
mined.

Appellant in company with her father applied fo the
principal of the Catonsville High School seeking her ad-
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mission to that school in September, 1936 (R. 60). At
this time a card was presented showing the record of the
appellant as a seventh grade pupil, which had ‘“promoted
to eighth grade’’ written upon it. She was refused ad-
mission by the principal, in the first place because the re-
port card was not in due form. He also refused because
he had no jurisdiction over the colored race.

At a meeting of the Board of Education of Baltimore
County on September 7, 1926, it was decided to pay tui-
tion to the Board of School Commissioners of Baltimore
City for the high school education of colored pupils who
have satisfactorily completed the work of the elementary
schools and are approved by Mr. John T. Herschner,
Assistant Superintendent of Schools of the County. The
Board reserved the right of discontinuance at any time
of payment to the Board for pupils who did not maintain
satisfactory records in their studies nor does the Bourd
pay tuition for a longer period than four vears from the
date of the pupil’s enrollment. If a pupil should be as-
signed to the Junior High School by the school authorities
of Baltimore City his enrollment in said school would he
considered a part of the four vear high school education
for which the Board was obligated. The Board instrueted
the Superintendent to discontinuc the eighth grade in the
colored elementary schools (R. 65, 66). Later on the
Board extended the period mentioned above from four
to five years (R. .....).

On July 12, 1927, the minutes of the Board of Educa-
tion show the following: ¢‘The Superintendent reported
that a county wide examination to determine the qualifi-
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cations of colored pupils for admission to the high
schools of Baltimore City according to the terms set ont
in the minutes of this Board under date of September 3,
1926, was held at the Towson colored school on June 23,
1927. The Board instructed the Superintendent to ad-
vise the pupils who made a general average of 60 or
more in the examinations, that the Board would pay for
their instruction in the colored high schools of Balti-
more.’’ Apparently examinations had been given for an
indefinite period before this to white seventh grade chil-
dren, the passing of which was a preregnisite to promo-
tion to high school (R. 63, 64, 65, 81).

- Following the action of the Board above mentioned uni-
form examinations were held for white and colored sev-
enth grade pupils (R. 63, 64, 86, 89). Upon this exam-
ination the passing mark for white pupils was 70% in
each subject, and the passing mark for the colored pupils
was 60% in each subject, the colored pupils being allowed
a margin of 10% in their favor (R. 90). The only other
differences were that the colored pupils took their ex-
amination at five different centers, namely, Catonsville,
Reisterstown, Towson, Sparrows Point and Turners,
whereas the white pupils took the examination in the
school buildings which they attended. The white pupils’
papers were marked by the principals of their respeetive
schools, and the examinations of the colored pupils were
marked by white supervisors of schools (R. 91, 105). It
was also testified by Mr. Cooper, Superintendent of
Schools, that it was desirable to collect the white pupils
in various centers to take the examination as was done
in the case of colored pupils, but owing to the large num-



ber of white school population this could not be done.
The white pupils number approximately 24,000 in all
schools and grades, the colored pupils number 2,000 in all
schools and grades. In 1934, 128 colored pupils took the
examination for entrance to high school (R. 91).

The course of study in the colored and white schools
is the same, they use the same text books and are given
like facilities (R. 87, 106, 107).

On June 15, 1934, one of these uniform examination~
was given to all pupils, white and colored, in the Balti-
more County schools (R. 63, 64, 71, 86). Margaret Wil-
liams took this examination and failed to pass it, notwith-
standing the 10% allowance made in favor of colored
pupils (R. 84, 92). She received upon this examination
34% out of a possible 100% in Geography; 21% out of 4
possible 100% in History; 61% out of a possible 100% in
English; 37% out of a possible 100% in Arithmetic, her
marks indicating that she was unprepared at that time
for admission to high school, that is, she had made a very
low grade (R. 92). On June 20, 1935, the appellant
appeared to take the examination again (R. 92, 104).
This examination differed from the examination of 1934
only in that instead of being what is known as the
essay form of examination it was a standard objective
test. By this is meant that it is a test that is recognized
generally as being fair for the pupils taking it, the mark-
ing upon an examination not depending upon the judg-
ment of the marker. This standard test was given to the
white pupils in January of 1935 (R. 90), and the result
showed that a very high percentage of the seventh grade
pupils passed the test, in some schools 95% of the pupils
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passed. This same examination was given to the colored
papils in June, 1935, and it was this standard test that
the appellant took. In the case of the white pupils, the
standard test was not used as the sole criterion of eligi-
bility for high school, but it was o used in the case of the
colored pupils. At this examination she again failed
to pass, obtaining a score of 244 points out of a possible
390, a very unsatisfactory showing, which indicated that
she was not eligible for first year high school work (R.
90, 92).

Promotion to high school in Baltimore County from
the seventh grade in both white and colored schools can
only be made upon the successful passing of the uniform
examination, and no principal has authority to promote
any pupil to high school who has not passed the examina-
tion (R. 71, 73, 77). The card which Margaret Williams
presented to Mr. Zimmerman, the principal of the Ca-
tonsville High School, had written upon it, as already
stated, ‘‘promoted to eighth grade’’. There is no eighth
grade in Baltimore County (R. 89). When a seventh
grade pupil has passed the examination for entrance to
first year high school the pupil’s card has noted upon it
‘‘promoted to high school’’ (R. 88).

The Board of Education of Baltimore County has
never maintained a colored high school, but since 1926, as
noted above, has made provision for giving high school
facilities to colored pupils by payving their tuition and
providing for their education at the bigh schools in Bal-
timore City. The failure to provide a high school in
Baltimore County is due to the fact that a high school
cannot be efficiently run with only a small number of




pupils. The total number of colored pupils who attended
the Baltimore City high school in all of the five year
grades was 158. The attendance and capacity of the
ordinary white high school is from 500 to 1,250 (R. 91).
There is a difference in efficiency between a small and a
large school. It is impossible for a small school to offer
the various types of subject matter that a large one can
offer. It is also difficult to obtain efficient instruction in
a small school. That is an accepted principle in educa-
tion (R. 91). Mr. Cooper testified that the colored pupils
get better educational opportunities in Baltimore City
than the white children get in Baltimore County, and that
if he had his choice he would not erect a high school in
Baltimore County as against sending the colored pupils
to the schools in Baltimore City (R. 92).

The largest colored school population in Baltimore
County is at Towson, Sparrows Point, Turners and
Catonsville. The center of this population is Baltimore
City. It is very much more convenient for the colored
pupils to attend schools in Baltimore City than to attend

gsome high school in Baltimore County. This would he
 true as to 90% of the population (R. 93).

Summarizing the testimony it shows that the appellant
never passed the examination required of all white and
colored pupils in the seventh grade in Baltimore County.
as a prerequisite to promotion to high school.

The same examination exactly is given to white and
colored pupils. The only differences with respect to the
examination of white and colored pupils are that white
pupils receive the examination in the schools which they
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attend, whereas colored pupils take it in five different
centers in Baltimore County, and that the white pupils are
marked by their principals and that the colored pupils
are marked by supervisors.

Baltimore County does not maintain a high school for
colored pupils owing to the small number of these pupils,
there being only 158 colored pupils at the present time
attending the high schools in Baltimore City from Balti-
more County. In order to conduct a high school effi-
ciently and provide the best instruction there shounld be
schools of from 500 to 1,000 pupils.

The facilities which Baltimore County has provided
for the colored pupils who successfully pass the exam-
ination at the end of the seventh grade are equal to or
superior to those provided for the white children in Bal-
timore County. 90% of the colored population of Balti-
more County is centered around Baltimore City, and the
schools in the city are of more convenient access than
would be a school located somewhere in Baltimore
County.

ARGUMENT.
L

By Section 41 of Article 77 of the Code of Public Gen-
eral Laws (Flack’s 1935 supp.), all property theretofore
vested by law in the public school authorities of any
county is vested in the County Boards of Education who
are authorized, empowered, directed and required to
maintain a uniform and effective system of public schools
throughout their respective counties.
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By Section 43 (Bagby’s 1924 ed.) it is provided that
the County Board ‘‘shall to the best of its ability cause
the provisions of this article, the by-laws and the policies
of the State Board of Education, to be carried into ef-
fect. Subject to this Article and to the By-Laws and the
policies of the State Board of Education, the Countyx
Board of Education shall determine, with and on the ad-
vice of the Connty Superintendent, the educational poli-
cies of the County, and shall prescribe rules and regula-
tions for the conduct and management of the schools."™

By Section 192 (Bagby’s 1924 ed.), the County Board
of Education of any county is given authority to estab-
lish high schools in their respective counties when in their
judgment it is advisable to do so, subject to the approval
of the State Buperintendent of schools. It is expressly
provided that such high schools shall be ““under the di-
rect conirol of the several county boards of education.
subject to the provisions of this article.”’

By Section 11 (Bagby’s 1924 ed.), the State Board of
Education is given power to determine the educational
policies of the State and to enact by-laws for the admin-
istration of the public school system which, when enacted
and published, shall have the force of law. It is pro-
vided that the State Board of Education shall decide all
conlroversies and disputes arising under the law as 1o
its intent and meaning and that their decision shall be
final.

Section 199 (Bagby’s 1924 ed.) authorizes the State
Board of Education to prepare the course of study to
be used in all high schools, and gives the Board aunthor-
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ity to make any by-laws ‘‘for their government not at
variance with the provisions of this article.”’

Section 193 (Flack’s 1935 supp.) authorizes State aid
to high schools qualifying therefor. One qualification is
that the education provided should conform to the stand-
ards required by the State Board of Education.

By Section 136 (Bagby’s 1924 ed.) the County Super-
intendent of Schools is given power to explain the true
intent and meaning of the school laws and of the by-
laws of the State Board of Education, and to decide, with-
out expense to the parties concerned, all controversies
and disputes involving the rules and regulations of the
County Board of Education and the proper administra-
tion of the public school system in the county. It is pro-
vided that his decision shall be final except that an ap-
peal may be taken to the State Board of liducation, if
taken in writing within thirty days.

The appellees contend that the power conferred by
section 192 upon the County Board of Education plainly
includes the power to prescribe the taking and passing
of an examination as a condition to promotion to the high
school. This would certainly seem to come within the
scope of the legislative grant of ‘‘direct control’’ over the
high schools. The appellant contends, however, that the
State Board of Education in the exercise of the power
conferred upon it by Sections 11 and 199, has prescribed
by-laws having the force of law which directly prohibit
the employment of the examination as a method of de-
termining the right of the pupil to enter high school.
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The issue is one of fact and of law. The petitioner re-
lies upon the following language appearing in the ‘‘Man-
ual of Standards for Maryland County High Sehools™
issued by the State Department of Education in Noven-
ber, 1927:

“ADMISSION BY ELEMENTARY SCHOOL
CERTIFICATES

“‘The high school, in order to fulfill its function.
gshould articulate both with the schools below aund
with the schools above. The high school is not a sep-
arate institution, but an integral part of a common
school course of eleven or twelve years. In general,
for a pupil to enter upon the first year of high school
work, he should have completed in a satisfactory
manner the elementary course of seven (or eight)
years.

““The principal test for entrance should be the
ability to do the work of the high school. This is
usually based on the character of the pupil’s pre-
vious achievements, as shown in his daily work, tests,
and formal examinations, these factors being taken
as a whole.

“‘The possession of an elementary-schoo] certifi-
cate, signifying the successful completion by the
pupil of the course of study prescribed for the ele-
mentary school, is sufficient to entitle the pupil to
enter an approved high school without examina-
tions.”” (R. 81).

The County Superintendent testified that the Board of
Education of Baltimore County has for years followed
a definite system under which pupils whose presence in
the elementary schools is no longer beneficial to the pu-
pils, are given certificates of promotion entitling them to
leave school and go to work (R. 77). An examination is
given to all pupils, white and colored, to determine wheth-
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er thev have satisfactorily completed the seventh grade
work. Pupils passing this examination are given certifi-
cates of promotion to high schools entitling them, if white,
to enter the high schools maiutained by the County Board
of Education, and if colored, to free tuition in high schools
maintained by Baltimore City. Thus, the ouly certificate
signifying the successful completion by the pupil of the
course of study prescribed for the elementary school, is
the certificate of promotion to high school.

Here the petitioner seeks to argue that the report
given by her principal, which contained the statement
‘““Promoted to Eighth Grade’ was equivalent to a cer-
tificate of satisfactory completion of seventh grade work.
The undisputed testimony, however, shows that such is
not the case, and that such a certificate is wholly unau-
thorized. There is no eighth grade in the public schools
of Baltimore County.

Petitioner further contends that the system maintained
by the Board of Education of Baltimore County conflicts
with the language of the standards previously quoted.
There is no such conflict. Nothing in the quotation from
the Manual of the State Board of Education prevents
the County Board of Education from basing the right
to a certificate of successful completion of the course of
study prescribed for the clementary school, and hence
the right to promotion to high school, upon the ability
of the pupil to pass an examination based upon that
course. The statement that usually daily work and tests
are considered, is clearly a mere suggestion. The obvi-
ous purpose of the State Board is to prevent admission
to high school from being based upon standards other
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than those of successful completion of elementary school
work. It follows that where the right of the pupil to pro.
motion to high school is based upon an examination
framed for the purpose of determining whether the pu-
pil has successfully completed the elementary school
work, the suggestion of the State Board is fully com-
plied with.

Admitting for the sake of argument that the system
maintained by the County Board is in conflict with the
suggestions made in the Manual, it is apparent that these
suggestions are not mandatory. That they are not by-
laws adopted pursuant to Section 11 is clear, both from
the emphatic testimony of Dr. Albert S. Cook (R. 192) the
State Superintendent and Mr. Cooper (R. 81) the County
Superintendent, and from the plain import of the lan-
guage relied on by the appellant. Manifestly, legislation
would not, under ordinary circumstances, be couched in
such words. No minute of the State Board of Education
was offered to show that this regulation was ever pre-
sented to the Board, or adopted by it as a by-law. Com-
pare the pamphlet containing ‘‘The Public School Laws
of Maryland’’, published by the State Board of Educa-
tion in June, 1927, in which are printed the by-laws duly
adopted by the State Board of Education.

It is suggested, however, that the quoted language. if
not a by-law, is at least a standard, and as such binding
upon the County Board because the Catonsville High
School is in receipt of State aid under Section 193. That
section limits State aid to schools conducted in accord-
ance with standards prescribed by the State Board of
Education, but the case at bar does not deal with the
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In the Circuit Court for Baltimore County.

Margaret Williams, Infant, by Joshua B. Williams, Jr.,
her father and next friend, and Joshua B. Williams,
Jr., Individually,

v8.

David W. Zimmerman, Principal of the Catonsville High
School, Clarence G. Cooper, Superintendent of Balti-
more County Public Schools, Secretary and Treasurer
Board of Education, Henry M. Warfield, President and
James P, Jordan, T. W. Stingley, Oscar B. Coblentz,
Joseph G. Reynolds and Edward B. Passano, Members
of the Board of Education of Baltimore County.

March 14, 1936-~Plaintiffs’ Petition and affidavit there-
on for a Writ of Mandamus fd.

Mech. 14, 1936—Order of Court filed directing that Writ
of Mandamus be issued unless cause to the contrary be
shown on or before Mch. 28, 1936, providing copy of
Petition, Affdt. and Order of Court be served on De-
fendants on or before Mch. 21st, 1936.

Same day—Tested copy of Pet., Affdt. and Order of
Court delivered to Shff. Balto. Co. to be served on the
?ﬁd‘ts. App. of Thurgood Marshall, Esq., for the Peti-

ioners.

Mar. 16, 1936—Copy of Petition for Writ of Man-
damus, Affidavit and Order of Court served on and left
with Clarence G. Cooper, Superintendent of Baltimore
County Public Schools and Secretary and Treasurer of
Bﬁg of Education, this 16th day of March, 1936. Shffs.
ret. fd.

Meh. 27, 1936—App. of Wm. L. Rawls and C. V. Roe,
Esqrs., for the Defdts.

Same day—Answer of the Board of Education of
Balto. Co. fd.

May 5, 1936—Replication fd. by Petitioners with ser-
vice of copy admitted thereon.
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May 9, 1936—Motion Ne Recipiatur by Defendants fd.
May 22, 1936—Plaintiff’s answer to Motion Ne Recip-

iatar fd.

May 22, 1936—(Hon. Frank I. Duncan) Hearing on

Motion Ne Recipiatur had. Held Sub Curia.

June 25, 1936—(Hon. Frank I. Duncan) Motion Ne Re-
cipiatur overruled with leave to rejoin in 15 days.

July 2, 1936—Defondants’ Demurrer te replication

-
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and affidavit with service of copy admitted thereon fd.

July 9, 1936—(Hon. Frank I. Duncan) Hearing on De-
murrer to Replication had. Held Sub Curia.

~ Aug. 4, 1936—Opinion of the Court filed overruling
Demurrer to Plaintiffs’ replication with leave to De-
fendants to take issue on traverse.

Aung. 18, 1936—Defdts. Bejoinder under affidavit fd.
Rule Surrejoinder.

AUV A vttvivnw;o ACYW
to the Court’s Opinion overruling Defdts. Demurrer and
fd. Aug. 4, 1936, fd. :

Aug. 28, 1936—Plaintiffs’ Surrejoinder with admission
of n:ervice thereon joining issue on Defdts. Rejoinder
f)

AR NAe

Sept. 14, 1936—(Hon. Frank 1. Duncan) Testimony
started.

Sept. 15, 1936—Testimony resumed.

g 1E INVL MV e e e . O
Sept. 15, 1936—Lase passed to Sep. 18, 1936.

Sep. 18, 1936—Testimony resumed.

Aug. 20, 1936—Petiticners® reguest for an exception

Sep. 18, 1936—Testimony concluded, Briefs to be filed.

Oct. 22, 1936—Memorandum of Court dismissing Peti-
tion id. :

Oct. 23, 1936—Order of Court that the Petition for
Writ of Mandamus filed in this case be and the same is

hereby dismissed, the costs of the case to be paid by the
Petitioners, Order fd.
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Dec. 21, 1936—Stipulations fd.

Dec. 21, 1936—Order for an Appeal to the Court of
Appeals of Maryland fd.

Mar. 18, 1937—Bill of Exceptions and Testimony filed.

Mar. 18, 1937—Seventeen photostatic copies of ex-
hibits sent with record, the originals of which are filed in
Court Stenographer’s custody, and eleven typewritten
copies of exhibits prepared by Court Stenographer sent.

PETITION FOR WRIT OF MANDAMUS.
(Filed March 14, 1936.)
To the Honorable, the Judges of said Court:

The Petition of Margaret Williams, infant, by Joshua
B. Williams, Jr., her father and next friend, and of
Joshua B. Williams, Jr., individually, respectfully shows:

First: Margaret Williams is fourteen years of age, a
citizen of the United States, and the State of Maryland,
and a resident of Baltimore County, in said State, living
at home with her father, Joshua B. Williams, Jr. She
has been illegally and arbitrarily refused admission to
the free public high schools of Baltimore County as here-
inafter set forth, and by her father and next friend brings
this action against the defendants named. Joshua B.
Williams, Jr., is of full age, a citizen of the United
States, a citizens and taxpayer of the State of Maryland,
and a resident in Baltimore County, in said State. He
files this suit as father and next friend of Margaret Wil-
liams, and in his individual capacity.

Second: David W. Zimmerman is the Principal of the
Catonsville High School, a free public school established
and maintained by the Board of Education of Baltimore
County pursuant to the constitution and laws of the
State of Maryland. As principal of said school he acts
as agent of the Board of Education of Baltimore County,
Clarence G. Cooper is Superintendent of the Baltimore
County Public Schools, and Secretary and Treasurer of
the Board of Education of Baltimore County. Henry M.
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Warfield is President of said Board of Education, and
James P. Jordan, T. W. Stingley, Oscar B. Coblentz,
Joseph G. Reynolds and Edward B. Passano the remain-
ing members thereof. All the foregoing defendants held
their respective offices at all the times herein material,
and are sued in their official capacities.

Third: The Superintendent aforesaid is appointed
pursuant to the laws of the State of Maryland and is by
law the executive officer of the Board of Education, hav-
ing supervision over the Baltimore County publie schools,
including the Catonsville High School. The Board of
Education was created by and exists pursuant to the
laws of the State of Maryland, as an administrative de-
partment of the State, and the members thereof are ap-
pointed by the Governor.

Fourth: The Board of Education of Baltimore Coun-
ty is authorized, empowered, directed and required by
law to maintain a uniform and effective system of free
. public schools throughout Baltimore County. The funds
for the support and maintenance of the public free
schools of the said County are derived from appropria-
tions by the State Legislature, out of the public Treas-
ury of the State of Maryland, and from taxes collected
in Baltimore County, including monies paid into the
state treasury and into the county tax fund by your peti-
tioner, Joshua B. Williams, Jr.

Fifth: Pursuant to the power vested in and the duty
imposed upon it by law the Board of Education of Balti-
more County has established and maintains throughout
Baltimore County a system of uniform free public ele-
mentary and high schools for the residents thereof.
Through their officers and agents said Board offers a uni-
form seven year course of study in the free elementary
schools; and upon the students’ satisfactorily complet-
ing said elementary school course, it offers them a uni-
form four year course of study in the free high schools.
Said free high schools are by law under the direct control
of the Board of Education of Baltimore County and the
defendant Superintendent. The Catonsville High School
is one of said free high schools, and is the nearest free
high school in Baltimore County to the residence of peti-
tioners, Margaret Williams and Joshua B. Williams, Jr.
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Sixth: By rule of the Board of Education of Balti-
more County and by administrative practice approved
by the defendant Cooper as Suocerintendent and executive
officer of said Board, the pupils of the Baltimore County
free elementary schools upon satisfactorily completing
the course therein are promoted and transferred to the
free high school nearest their respective residences? Sub-
jeet to the authority of the defendunt Superintendent
and of said Board of Eduncation, the principals of the
free high schools, as agents of the Board of Education,
are the admitting officers to pass upon the qualifications
of the pupils desiring to enrol in the high schools and to
accept them into said schools.

Seventh: Petitioner Margaret Williams attended one
of the uniform free elementary schools in Baltimore
County established and maintained by said Board of
Education, and on or about June 21, 1935, did satisfae-
torily complete the seven year elementary school course
and was duly certified by the lawful and duly authorized
agents of said Board of Education as promoted from the
seventh to the eight_ grade, meaning thereby that she was
qualified and eligible for admission into the first year of
the free high schools aforesaid.

Eighth: On or about September 12, 1935, within the
%enod of enrolling new students under the rules of said

oard of Education, petitioner, Margaret Williams in
company with her father and next friend, Joshua B. Wil-
liams, Jr., reported to the Catonsville High School and
made in due form formsl application to defendant, David
W. Zimmerman, Principal, to have petitioner Margaret
admitted as a regular student in eighth grade (first year
class) of said high school. They offered themselves
ready and willing to abide by all lawful rules governing
the conduct of pupils in said schools. Defendant Zim-
meérman admiiied that petitioner Margaret Williams,
was educationally qualified to be admitted and had the
proper residence, but wrongfully and arbitrarily refused
to receive her into said high school as a student.

Ninth: Petitioners thereupon promptly appealed
from the wrongful and arbiirary decision of defendant
Zimmerman to defendant Cooper as his superior officer,
and as Superintendent of Schools and the executive offi-
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cer of the Board of Education aforesaid; but the defend-
ant Cooper wrongfully and arbitrarily affirmed the illegal
exclusion of Margaret Williams from the Catonsville
High School and further arbitrarily and wrongfully re-
fused to admit her to any other free high school in Balti-
more County. From the illegal and arbitrary decision of
the defendant, Cooper, petitioners appealed fo the de-
fendants, the Board of Education of Baltimore County,
but said Board arbitrarily and wrongfully refused to ad-
mit petitioner to the Catonsville High School or any
other free high school in Baltimore County. There is now
other officer or agency to which either petitioner may
appeal except this Honorable Court.

Tenth: Petitioner, Margaret Williams, is of lawful
school age, in all respects gnalified to be admitted into
the free high schools in Baltimore County established
and maintained as aforesaid, and is legally entitled to
admission therein, but the defendant wrongfully and
arbitrarily exclude her and refuse to giver her any edu-
cation in the free schools in Baltimore County beyond the
eiemeniary course aithough they oifer free high school
education to the other residents of Baltimore County.

Eleventh: The aforesaid actions of the defendants
have arbitrarily and wrongfully deprived petitioner,
Joshua B. Williams, Jr., as a resident of Baltimore
County and a taxpayer of the State of Maryland and of
Baltimore County, and as father of a minor daughter of
school age, resident in his household, of his right to have
his said daughter educated in the free high schools of
said County as her qualifications entitle her to be.

Twelfth: The aforesaid arbiirary and wrongiul ac-
tions of the defendants violate the Declaration of Rights,
the Constitution and the laws of the State of Maryland;
and constitute a denial by the State of Maryland to each
petitioner of the equal protection of the laws guaran-
teed them the Fourteenth Amendment of the Constitu-
tion of the United States and the laws of the land.

Thirteenth: Unless this Honorable Court, by its writ
of mandamus shall secure, preserve and enforce the
rights of petitioners in the premises they will suffer ir-
reparable injury and will be without redress or remedy.




Wherefore your petitioners pray this Honorable Conrt
to issue a Writ of Mandamus directed to the defendants
David W. Zimmerman, Principal of Catonsville High
School, Clarence G. Cooper, Superintendent of Schools,
Secretary and Treasurer of the Board of ducation of
Baltimore County, Henry M. Warfield, President, and
James P. Jordan, T. W. Stingley, Oscar B. Coblentz,
Joseph G. Reynolds and Edward B. Passano, Members
of the Board of Education of Baltimore County, con-
stituting and being the Board of Education of Baltimore
County, at their office in the Court House, Towson, Mary-
land, requiring the said defendants, by and through their
agent, David W. Zimmerman, to admit the said Mar-
garet Williams as a regular student in the eighth grade
(first year class) of the Catonsville High School, and
further ordering and requiring such other and further
relief and protection to your petitioners and their several
rights as may be proper and necessary in the premises.

MARGARET WILLIAMS, Infant,

JOSHUA B. WILLIAMS, JR.,
Father and Next Friend,

JOSHUA B. WILLIAMS, JR,,

Individually.
THURGOOD MARSHALL,

CHARLES H. HOUSTON (J. M.),
Counsel for Petitioners.

ORDER OF COURT.
(Filed Mar. 14, 1936.)

Upon the aforegoing Petition for Writ of Mandamus
and affidavit, it is this 14 day of March, 1936, by the Cir-
cuit Court of Baltimore County Ordered that the Man-
damus prayed for in the said Petition be granted and
1ssued forthwith unless cause to the contrary be shown
by the defendants David W. Zimmerman, Clarence G.
Cooper, Henry M. Warfield, James P. Jordan, T. W.
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Stingley, Oscar B. Coblentz, Joseph (. Reynolds, and
Edward B. Passano, on or before the 28 day of March,
1936, provided a copy of this petition and order be served
npon the said defendants on or before the 21 day of
March, 1936.

C. GUS GRASON.

ANSWER.
(Filed Mar. 27, 1936.)
To the Honorable, the Judges of said Court:

The Answer of the defendants, David W. Zimmerman,
principal of the Catonsville High School, Ciarence G.
Cooper, superintendent of Baltimore County Public
Schools, Secretary and Treasurer Board of Education,
Henry M. Warfield, President, and James P. Jordan, T.
W. Stingley, Oscar B. Coblentz, Ernest H. Akehurst, suc-
eessors to Joseph Q. Reynolds, deceased, and Edward B.
Passano, members of the Board of Education of Balti-
more County, to the petitioner of the plaintiff filed here-
in, respectfully shows:

First: They admit the allegations of the first para-
graph of the petition except that they emphatically deny
that the said Margaret Williams has been illegally and
arbitrarily refused admission to the free public high
schools of Baltimore County, said allegations being fur-

ther answered in subsequent paragraphs of this answer.
Second: Thev admit the ’ gllacatione of the second
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paragraph of said petition except that Joseph G. Rey-
nolds named as one of the members of the Board of
Education of Baltimore County died, and Ernest H. Ake-
hurst was appointed in his place as a member of said

Board of Education.

Third: These defendants admit the allegations of the
third paragraph of said petition.

Fourth: These defendants admit the allegations of
the fourth paragraph of said petition.
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Fifth: These defendants admit that the Board of
Education of Baltimore County has established and
maintains throughout said County a system of uniform
free public and elementary and high schools for the resi-
dents thereof, as is alleged in said fifth paragraph of
said petition, and as will be more fully stated hereinafter
in this answer. These defendants admit that through
their officers and agents said Board of Education offers
a uniform seven year course of study in the free ele-
mentary schools, and admit that the students satisfac-
torily completing said elementary school course are of-
fereg a uniform four year course of study in the free
high schools, except as to the colored pupils of which
the said infant plaintiff was one, a five year course of
stud?y in high schools is provided in the manner here-
.inafter set forth. These defendants admit that said free
hich schools are by law under the direct control of the
- Board of Education of Baltimore County and the de-
fendant superintendent, except as to the high schools
hereafter mentioned. The defendants admit that the
Catonsville High School is one of the free high schools
maintained in said county, but they deny that plaintiff
was or is entitled to admisstion to said high school, even
though it was the nearest high school to her residence.

Further answering said paragraph of said petition,
these defendants say that said Board of Edueation is re-
quired by law to maintain separate schools for colored
children in said county. Annotated Code of Maryland,
Art. 77, See. 109, 200.

In accordance with law the said Board of Education
has established throughout Baltimore County twenty-
four (24) elementary schools for colored children, located -
in various sections of said county. That by far, the
greater portion of colored population in said Baltimore
County 18 located in the territory of said county con-
tiguous to Baltimore City, that the colored population in
the other parts of the county is comparitively small; that
the entire number of colored pupils in the elementary
schools of the county for the present year is 1912; that
upon completion of the elementary course when qualified
as hereinafter set forth, the colored pupils through an
arrangement with the Board of School Commissioners of
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Baltimore City existing over a period of years attend
one of the three colored high schools of said City, name-
ly, Douglass, Booker T. Washington and Dunbar High
Schools, the same being reasonably accessible, to the said
colored pupils, and affording adequate courses for said
pupils and giving said pupils educational advantages in
all respects eqmvalent to those afforded by the white
schools maintained by said Board of Education of Balti-
more County.

Sixth: These defendants deny aii of the aliegations
of the sixth paragraph of said petition, except that they
admit that subject to the authority of the defendant
superintendent and the said Board of Education the
principals of said free high schools as agents of the
Board of Education are the admitting officers to pass
upon the qualifications of the pupils desiring to enroll in
the high schools and to accept them into said schools,
subject however to the qualifications that no principal of
any high school in said County or in Baltimore City is
authorized by the Board of Education of Baltimore
Couniy to admii a pupil o said high school who has not
passed the uniform examination hereinafter mentioned.

Further answering said sixth paragraph of said peti-
tion, these defendants allege that under the rules and
regulations prevailing under the authority of said Board
of Education and said superintendent, all pupils, white
and colored, throughout said county who desire to attend
a high school, were required to take a uniform examina-
tion and to attain a prescribed average upon said exam-
ination; that no principal or teacher is authorized to
recommened or promote for entrance into a high school
from any elementary school in Baltimore County any
pupil, either white or colored, except upon the successful
passing of said examination by said pupil, upon which
and only upon which said principal is authorized to
recommend said pupil for entrance into a high school;
that the said Margaret Williams, icfant, as hereinbefore
alleged, was a colored pupil and attended one of the col-
ored elementary schools of said county, namely, No. 21
in the Thirteenth Election District of Baltimore County,
located at or near Cowdensville; that at the end of the
seventh grade said Margaret Williams, in compliance
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with the aforementioned rules and regulations of the
Board of Education presented berself to the proper
authority as designated by said Board and said superin-
tendant to conduet said examination on June 20, 1934,
and took the same, but failed to attain the required aver-
age, her average being upon said examination 383 out
of a possible 100, with 60 as the minimum passing mark;
that said infant, Margaret Williams, thereafter attended
the seventh grade in School No. 21 above mentioned, dur-
ing the school year of 1934-1335; that on June 20, 1535,
sald infant, Margaret Williams, again presented herself
to the properly designated authorities as aforesaid, to
take again the required examination for entrance into a
high school, but still failed to successfully pass said ex-
amination as required by the rules and regulations afore-
said, attaining upon said examination a mark of 244 with
a minimum passing mark of 250, out of a possible credit
of 390, and accordingly the said Margaret Williams was
never qualified for admission to a high school, anywhere
under the control or authority of the Board of Education
of Baltimere County or said superintendent or any other

agent of said Board.

Seventh: The defendants deny all the allegations of
the seventh paragraph of said petition, except that the
said Margaret Williams attended one of the uniform

- - L3
free elementary schools in Baltimore County established

and maintained by the Board of Education.

Further answering said paragraph these defendants
allege that the said Margaret Williams did not satisfac-
torily complete the seven year elementary school course,
as is alleged in said seventh paragraph of said petition,
but apon the contrary failed to pass the required uni-
form exemination for such purpose. These defendants
deny that the said Margaret Williams was duly certified
by the law:ful and duly authorized agents of said Board
of Education as promoted from the seventh to the eighth
grade, meaning thereby that she was qualified and eligible
for admission into the first year of the free high schools
aforesaid, as is alleged in said seventh paragraph of said
petition. These defendants repeat that no principal or
person acting under the Board of Education of Balti-
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from the seventh grade who had not successfully passed
the said uniform examination.

Eighth: These defendants admit that on or about Sep-
tember 12, 1335, the petitioner, Margaret Williams, in
company with her father and next friend, Joshua B. Wil-
lHams, Jr., reported at the Catonsville High School and
made application to defendant, David W. Zimmerman,
principal, to have petitioner, Margaret Williams, admit-
ted as a regular student in the first year class of said high
school; but they deny that the said Joshua B. Williams,
Jr., or the said Margaret Williams, infant, offered them-
selves ready and willing to abide by all lawful rules gov-
erning the conduct of pupils in said schools: that the said
Margaret Williams had no right of any kind to attend

said Catonsville High Schos! by reason of her failore to

pass the examination hereinbefore mentioned, or any
other high school maintained or provided by the Beard
of Education of Baltimore County.

These defendants, and particularly, the defendant Zim-
merman, expressly deny that the said Zimmerman admit-
ted that petitioner Margaret Williams was educationly
qualified to be admitted and had the proper residence,
and allege, upon the contrary, that said Zimmerman told
said Joshua B. Williams, Jr., that he had no authority to
admit said Margaret Williams into said Catonsville High
School. That said Catonsville High School is one main-
tained and for and attended by white children, and that
no one acting under the Board of Education was author-
ized to admit said Margaret Williams into said school.
These defendants deny that the said David W. Zimmer-

mm v'-'mn“w'n"w and or‘\:fﬁnﬂ:ly !'efﬂﬂﬂt‘ tn rm;vn "\D

A Uig A AL CASASL €44 GFAVAGAS UTTU TU A LVUEY W sl

said  Margaret Williams into said Catonsville High
School as a student as is alleged in said eighth paragraph
of said petition, these defendants alleging that said re-
fusal was in all respects legal and in accordance with
the rules and regulations and practice of the Board of
Education of Baltimore County. g

Ninth: Answering the ninth paragraph of said peti-
tion, these defendants admit that the said petitioners ap-
pealed from the decision of the defendant Zimmerman to
the defendant Cooper as his superior officer and as Sup-
erintendent of Schools and the executive officer of the




Board of Education aforesaid, as is alleged in the ninth
paragraph of said said petition; buts these defendants
deny that the defendant Cooper wrongfully and arbi-
trarily affirmed the illegal exclnsion of Margaret Wil-
liams from the Catonmsville High School—and further
deny that he arbitrarily and wrongfully refused to admit
her to any other free high school in Baltimore County,
for the reason particulary, as hereinbefore set forth, that
said Board of Education of Baltimore County had pro-
vided adequate and equal educational advaniages o the
said Margaret Williams in the three colored high schools
of Baltimore City under the arrangements aforesaid.
These defendants admit that the petitioners appealed to
the defendants, the Board of Education of Baltimore
County, from the decision of the said defendant Cooper,
but deny that said decision was illegal or arbitrary and
these defendants further deny that the said Board arbi-
trarily and wrongfully refused to admit petitioner to the
Catonsville High School or any other high school in Bal-
timore County for the reasons hereinbefore and herein-
after set forth.

Tenth: Answering the tenth paragraph of said peti-
tion, these defendants admit that the said Margaret Wil-
liams is of lawful school age, but deny that she is in all re-
spects qualified to be admitted into the free high schools
in Baltimore County established and maintained by the
Board of Education of said County, as is alleged in said
tenth paragraph; and also deny that the defendants
wrongfully and arbitrarily exclude her and refuse to give
her any education in the free schools of Baltimore Coun-
ty beyond the elementary course, as is alleged in said

tenth paragraph, for the resons hereinbefore and and
hereinafter set forth.

Eleventh: These defendants deny the allegations of
the eleventh paragraph of said petition.

Twelfth: These defendants deny thai any action on
their part was arbitrary or wrongful or in violation of
the Declaration of Rights and the Constitution and laws
of the State of Maryland, and constitutes a denial by the
State of Maryland to each petitioner of the equal pro-
tection of the laws guaranteed by the Fourteenth Amend-
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ment to the Constitution of the United States and the
laws of the land, as alleged in said twelfth paragraph.

Thirteenth: These defendants deny that the peti-
tioners have shown any right whatsoever to a writ of
mandamus to secure to the petitioner, Margaret Wil-
liams, the right to be admitted as a regular student in the
first year class of the Catonsville High School, and fur-
ther deny that the said petitioners will suffer irreparable
injury and will be withont redress or remedy withont
said writ of mandamus, as is alleged in said thirteenth
paragraph of said petition.

These defendants allege that it has been shown by the
foregoing allegations of this answer that said Margaret
Williams was not eligible to attend any high school estab-
lished or provided by the Board of of Education of Bal-
timore County, and particularly that she was not eligible

or qualified to attend the Catonsville High School.

Further answering each and all allegations of said
petition, these defendants say:

£ 2 2 —— w5 =2

(a) That in the orderly and regular conduct the public
schools of Baltimore County it was required under the
authority of said Board of Education that in order to at-
tend a high school provided by said Board of Education
for either white or eolored pupils said pnpils shonld pass
in the manner aforesaid the uniform examination that
said requirement for the taking of said examination was
in pursuance of the lawful authority of said Board of
Education.

That as appears from the allegations of this answer,
said Margaret Williams had twice taken and failed said
uniform examination given to white and colored pupils
alike, and was not entitled, eligible or qualified to attend
any high school provided by the Board of Education of
Baltimore County.

(b) These defendants further allege that it has long
been the custom in Baltimore County and in Baltimore
City, in cases where it would be more convenient to the
pupils in a particular section of the city or county, to
provide reciprocally for the attendance of pupils at cer-
tain designated schoois in Baitimore City by pupiis re-
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siding in Baltimore County, and by pupils residing in
Baltimore City at certain designated schools in Balti-
more County; that said plan, these defendants believe
and accordingly allege hag promoted the welfare and con-
venience of said pupils in said city and county, and that
it provides and has provided at reasonably accessible
schools and high schools ec}ual educational advantages to
white and colored pupils, alike; that as alleged above, the
colored population of Baltimore County is mainly cen-
tered aroung the territory coniiguous io Baliimore City,
and that the colored population in other parts of the
counties is small, and the number of pupils successfully
completing the seventh grade of the elementary course
as hereinbefore described is comparatively few; that as
a matter of fact in the entire county there are only 155
colored pupils attending the five grades of the three col-
ored high schools hereinbefore mentioned in Baltimore
City; and further that of the total 1912 pupils enrolled
in the colored elementary schools of Baltimore County
there are 231 seventh grade elementary pupils, in said
schoois. These defendanis aliege that the said Board of
Education has found no reasonable necessity or occa-
sion, in view of the provision made for entrance by col-
ored pupils into the Baltimore City high schools afore-
said, to erect or maintain within the limits of Baltimore
County a colored high school or high schools, that by
providing the educational advantages afforded by said
high schools said defendants, the Board of Education of
Baltimore County, have fully and completely discharged
their duty to the colored pupils residing in said county;
that he said Board of Education has maintained and es-
tablished high schools for white pupils residing in Balti-
more County, but this was justified and necessitated by
the fact that there are approximately 2,000 white pupils
in Baltimore County qualified annually to attend high
school, residing in the various sections of the county.

Th-.l. Ay -

ai the plan and arrangement hereinbefore sei forth
of providing high school advantages to colored high
school pupils in the three colored high schools of Balti-
more City by the said Board of Education has not been
actuated by motives of economy because it believes that
it could maintain a high school in Baltimore County for
the total annual sum paid Baltimore City for rendering
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said high schools available to the colored pupils of Bal-
timore County. '

That said Board, however, after deliberate and mature
consideration determined that with the iarge colored
population aroung Baltimore City the said plan afforded
educational advantages certainly equal to if not better
than any that he Board of Edudation could provide in a
small high school, in Baltimore County; that under the
arrangement with the Board of School Commissioners
of Baltimore City, the Board of Education of Baltimore
County pays one hundred fifty dollars ($150.00) per year
for senior high school pupils, and ninety-five dollars ($95)
per year for junior high school pupils. The High Schools
maintained under the Board of Education of Baltimore
Conxi‘ty average around B8ixiy-ihree dollars ($63) per
pupi

Having fully answered the petition filed herein these
defendants pray that they may be hence dismissed with
their proper costs.

And as in duty bound, etc.

WILLIAM L. RAWLS,
CORNELIUS V. ROE,

TR A s WaAs

REPLICATION.

b EatsTod

{Filed May 5, 1536.)
To the Honorable, the Judges of said Court:

The replication of the petitioners to the answer filed
herein respectfully shows:

First: Replying to the first paragraph of the answer
insofar as the allegations of the first paragraph of the
answer deny the allegations of the first paragraph of the
petition your petitioners join issue with such allegations
of the answer.
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Second: Replying to the second paragraph of the
answer, petitioners admit the allegations contained there-
in.

Third: Repiying to so much of the fifth paragraph
of said answer as does not admit the allegations of the
fifth paragraph of the petition your petitioners allege
they have no personal knowledge of a five year counrse of
study in high schools for colored pupils, and therefore
can peither admit nor deny the same; however, they de-
mand strict proof of such allegations; petitioners allege
that they are residents of Baltimore County and citizens
of Maryland and entitled to the equal protection of the
laws under the 14th Amendment aforesaid, no more and
no less, and as such do not desire any special protection,
privilege or benefit above that accorded the white citi-
zens of person. of the State; they object to any waste of
taxpayers’ monies in maintaing a system of providing five
year high school training for one group of students when
the same could be give_ in Baltimore County in four
years petitioners allege further that the unegual system
of requiring colored pupils to take a five year course
while the defendants provide a uniform four year course
giving the same type of education amounts to loss of one
year of infant petitioners’ life and is an unequal burden
or diserimination placed upon the petitioners and others
by the defendants on account of their race or color, peti-
tioners allege that Margaret Williams is entitled to ad-
mission to the Baltimore County high school nearest to
her residence namely Catonsville High School.

Petitioners are informed an believe and therefore ad-
mit that there are twenty-four colored elementary schools
throughout Baltimore County, as set out on page three
of the answer, these petitioners allege that fourteen of
these twenty-four elementary schools are the inferior, in-
adequate and unequal ‘‘one teacher’’ type schools, that
ibe defendants in violaiion of their own confessed iegai
obligations set out in paragraph four of the petition and
admitted in the answer and in violation of the 14th
Amendment of the Constitution of the United States have
established and maintain in Baltimore County a system
of education for Negroes nnequal inferior and inade-
quate in every respect, that in the matter of transporta-
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tion physical plant text books materials of instruction
libraries health service number and distribution of
schools, curriculum offerings, supervision, enforcement
of school attendance laws and other respects, the defend-
ants both by rule and administrative policy discriminate
directly against the Negro population of Baltimore Coun-
ty, and petitioners, making it diflicult for infant peti-
tioner and others of her race to qualify for higher edu-
cation; petitioners are informed and believe and there-
fore, admit that the greater portion of the colored popu-
Iation in said County is located in the territory contigu-
ous to Baltimore City and that the colored population in
the other parts of the County is comparatively small;
Petitioners allege further that the greater portion of the
white population of the County is also located in the ter-
ritory contignons to Baltimore City and that the white
population in the other parts of the County is compara-
tively small, yet the largest high schools of the County
are located in the territory contiguous to Baltimore City,
there are other white high schools consolidated with ele-
mentary schools in other sections of the County, they are
without information as to the entire number of colored
pupils in the elementary schools of the County for the
present year and can neither affirm nor deny such allega-
tions but call for strict proof of the matters alleged ; peti-
tioners emphatically deny that the arrangement with the
Board of School Commissioners of Baliimore Cily af-
fords to the colored pupils or petitioners adequate
courses and/or educational advantages in all respects
equivalent to those afforded by the white high schools
maintained by said Board of Education of Baltimore

Counnty, that the three eolored high schools of Baltimare
City mentioned in said paragraph are located near the
center of Baltimore City, that under the arrangement
mentioned above no provision was made for the trans-
portation of those students required to go out of the
County to obtain a high school edueation, under this sys-
tem infant petitioner would be forced to lose considerable
time in going to and from Baltimore City in addition to
transportation costs, her parents would not have their
child under their control if that said child would be out
of the County, it would be inconvenient to follow the
education of the child, Peiitioner Joshua B. Williams,
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Jr., not being a resident of Baltimore City would have
no power to require the Board of School Commissioners
of Baltimore City to act on behalf of his daughter infant
petitioner would be foreed {c attend school in an entirely
different environment among total strangers and to study
under a systen of high school education prepared for
pupils accustomed to large city elementary schools, rather
than the ‘‘one teacher’’ type school, where infant peti-
tioner obtained her elementary school education.

Fourth: Replying to the sixth paragraph of the an-
swer insofar as the allegations of sixth paragraph of the
said answer deny the allegations of the sixth paragraph
of the petition, your petitioners joins issue with such

alle n ™~
GLATHRALIVIED UL WIT audwTl.

As to the further answer contained in said sixth para-
graph of the answer petitioners deny that under the rules
and regulations prevailing under the authority of said
Board of Education and said Superintendent, all pupils,
white and colored, throughout said County who desire to
attend a high school were required to take a uniform
examination and to attain a prescribed average these
petitioners allege they are without information as to the
type or form of examination rcquired of white students
and demand strict proof of tho same, the present system
of the defendants, is to require the colored pupils who
have satisfactorily completed the seven year elementary
school course to take an additional examination for the
purpose of having their tuition paid into Baltimore City
and not for the purpose of qualifying for a high school
education, and not only is the examination itself an un-
fair discrimination, but it is also conducted under condi-
tions which are set up for the purpose of discouraging
rather than encouraging the colored pupils, that may col-
ored pupils are not permitted to take the examination, the
taking of this examination has never been a matter of
right but has been left to the arbitrary will of agents of
the defendants, that the examinations have been given
in three central points and that the colored children at-
tending other school have been required to journey to
these points and there to take examinations made out by
the supervisors of white schools, agents of the defend-
ants, absolutely unfamiliar with the training of colored




pupils, that said examinations were given by the said
supervisors who were total sirangers to the oolored
pupils, that these examination papers were marked by
the same people, that some students had to travel more
than twenty miles to take these examinations and their
parents had to furnigh the means of transportation that
the entire system of examinations for the payment of
tuition is in itself an unequal burden of discrimination
placed on petitioners and others of their race and color,
petitioners admit that Margaret Williams is a colored
pupil and attended one of the colored elementary aschools
as set out in the answer, they allege that said school was
oue of the uncqual inferior and inadequate ‘‘one teack-
er’’ type aschools mentioned above that at the end of the
seventh grade said Margaret Williams presented herself
for the purpose of taking an examination as an applicant
for high school tuition in Baltimore City, that petitioners
have no information other than from the defendanta as
to whether or not she failed said examination and there-
fore, can neither affirm nor deny said allegation but ecall
for strict proof thereof, that Margaret Williams repeated
the seventh grade as alleged in said paragraph of the
answer and again presented herself to take an examina-
tion as set out above, petitioners have no information
other than from the defendants as to the result of this
examination and therefore, can neither affirm nor deny
said allegation but call for strict proof thereof, that Mar-
garet Williams had satisfactorily completed the seven
year elemeniary course thai ihe examination was given
at Catonsville, away from the school attended by infant
petitioner, that petitioner Joshua B. Williams, Jr., was
required to furnish means of transportation to and form
Catonsville, that at the place of the examination peti-
tioner was snddenly thrown into a different environment
from the ‘‘one teacher’’ school to which she was accus-
tomed, that the examination was prepared by the super-
visor of the white schools and given by one of them who
was an absolute stranger to infant petitioner, that said
supervisor marked the examination papers, and informad
petitioner that she had failed said examination petition-
‘ers expreasly deny that Margaret Williams was never
qualified for admission to a high school anywhere under
the control or authority of the Board of Edueation of




Baltimore County or said superintendent or any other
agent of said Board.

Fifth: Replying to the seventh paragraph of the an-
swer insofar as the allegations of said seventh paragraph
deny the allegations of the seventh paragraph of the peti-
tion, your petitioners join issue with such allegations of
the answer.

As to that further answer set out in said seventh para-
graph petitioners deny that Margaret Williams did not
satisfactorily complete the seven year elementary course,
they deny that there was any uniform examination for
the purpose of completing the seventh grade, the deny
the examination was uniform. As to all other allegations
set out in eaid paragraph these petitioners join issue.

Sixth: Replying to the eighth paragraph of the an-
swer insofar as the allegations of said eighth paragraph
deny the allegations of the eighth paragraph of the peti-
tion, your petitioner join issue with such allegations of
the answer.

Seventh: Replying to the ninth paragraph of the an-
swer insofar as the allegations of said ninth paragraph
deny the allegations of the ninth paragraph of the peti-
g‘on, your petitioners join issue with such allegations of

e answer.

They deny that said Board of Education of Baltimore
County had provided adeguate and equal educationsl ad-
vantages to the said Margaret Williams.

Eighth: Replying to the tenth paragraph of the an-
swer, insofar as the allegations of the said tenth para-
graph deny the allegations of the tenth paragr:lfh of the
petition, your petitioners join issue with such allegations
of the answer.

Ninth: Replying to the eleventh paragraph of the an-
swer, insofar as the allegations of said eleventh para-
graph deny the allegations of the eleventh paragr:Bh of
the petition, your petitioners join issue with such allega-
tions of the answer.

Tenth: Replying to the twelfth paragraph of the an-
swer insofar as the allegations of said twelfth paragraph
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deny the allegations of the twelfth paragraph of the peti-
tion, your petitioners join issue with such allegations of
the answer.

Elevenih: Repiying io the thirteenth paragraph of
the answer insofar as the allegations of the said thir-
teenth paragraph deny the allegations of the thirteenth
paragraph of the petition your petitioners join issue with
such allegations of the answer.

Replying to that part of the answer beginning with
‘“Further answering’’ at line 19 on page 8 of the aunswer,
petitioners allege:

(a) The petitioners deny that under the authority of
the Board of Education both white and colored pupils are
required to pass a uniform examination as set out in the
answer, that all colored pupils who complete the seven
year elementary course and desire to attend high school
are required to take the necessary examinations to com-
plete the seventh grade and in addition thereto are re-

quired to apply for free tuition tc Baltimore City schools

and to take another examination in order to qualify to
have their tunition paid to the Baltimore City schools the
inferior and unequal and discriminatory system of ele-
mentary school education offered to infant petitioner and
others of her race the plan of discouraging colored stu-
dents from taking these examinations, and the method of
giving said examinations make it an unreasonable un-
equal and unjust burden, these examinations are given
at central points at the larger schools, and the colored
pupils are reqmred to travel to these schools at their own
eéxpeunse away irom the enéﬁé‘ﬁmry schools attended by
them and there to take examinations ﬂ;])repared and given
by the supervisors of white schools, that the examination
papers are marked by the said supervisors, that this sys-
tem of examinations has been prepared for the purpose
of excluding the larger part of Negro pupils desiring to
attend high school and to thereby limit the amount of
money to be peid by the defendant Board of Education
for tuition, that by the system of then requiring the col-
ored students to take unfair examinations under unfami-
liar and strange surroundings, the infant petitioner and
ibe majority of Negro students compieting the eiementary
school course are arbitrarily and wrongfully denied the
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opportunity of obtaining a high school education, that
said system of examinations is an unreasonable burden
placed on the infant petitioner by the defendants becanse
of her race or color, and denies to both petitioners the
equal protection of the law under the 14th Amendment.
The petitioners deny that said requirements for the tak-
ing of said examinations were in pursuance of the lawful
anthority of the aaid Board of Edneation, and allege that
it is an arbitrary and unlawful rule and practive for the
purpose of denying to these petitioners the equal protec-
tion of the law and is in direct conflict and a violation of
the standards for County high schools as promugated by
the State Department of Education.

The petitioners admit that Margaret Williams had
twice taken the examination given to colored pupils but
deny that said examinations were given to white and col-
ored pupils alike, that they have no information or know)-

edge as to whether or not infant petitioner failed said
examination except upon information from defendants,
and therefore, can neither admit nor deny such allega-
tions but demand strict proof thereof if the same be mate-
rial, they emphatically deny that said infant petitioner
was not entitled, eligible or qualified to attend any high
school provided by the Board of Education of Baltimore
County, that Margaret Williams was required by law to
attend the elementary school nearest to her residence,
said elementary school was one of the unequal and in-
ferior ‘‘one teacher’’ type schools, that said Margaret
Williamg satisfactorily completed the seven year elemen-
tary school course offered at said school, that in order to
continue her education she was obliged to apply for free
tuition to Baltimore schools, that there were no schools -
maintained in Baltimore County for the education of in-
1ant petitioner other than those mentioned in the answer
as white high schools, that there were no high schools in
Baltimore for the exclusive use of colored children that
infant petitioner applied for said paid tuition and was in-
g‘trPcted.by the defendants to take an examination at the
Catonsville elemeniary school, that Margaret Williams
was not offered transportation to said Catonsville school,
to take the examination, that she went to Catonsville on
or about June 20, 1934, and there took an examination
prepared by the Supervisors of white schools and given




by said Supervisors that said examination was given in
an enviromment totally strange to infant petitioner and
under circunmstances created for the se of discour-
aging her from qualifying for said paid tuition, that Mar-
garet Williams was informed that she had failed the
examination, that she repeated the seventh grade in the
same school, was duly certified as promoted, made appli-
cation for tuition took amother examination under the
same circumstances and was again informed that she had
faiied, therefore, was not eligibie for free tuition, peti-
tioners allege that the system of requiring infant peti-
tioner to apply for paid tuition and to take the examina-
tion as mentioned above for the purpose of obtaining an
eduoation outside the County was an unequal burden or
discriminstion place  npon them by the defendants on
acconnt of their race or color, that the plan of providing
eleven white high schools thronghout the County and
denying infant petitioner the right to attend one of these
schools with transportation offered to her the same as
other citizens was a denial of the equal protection of the
laws under the i4th Amendment to the Consiiiuiion, thai
the system of requiring infant petitioner to leave the
County and to be offered free tuition in Baltimore City
upon the successful passing of the aforementioned exam-
inations and to require Joshua B. Williams, Jr., to

for the trananortation of hia danghter to and from Bal-
timore or to pay board and lodging in Baltimore City was
not equal to the high school facilities offered other citi-
wens of Baltimore County and, therefore, was in viola-
tion of the Constitution and laws of the State of Mary-
land, and in violation of the 14th Amendment of the Con-
stitution of the United States that the said plan required
petition.. to attend high school five years for the purpose
of obtaining the same quality of eduncation offered to
other citizens in Baltimore County in four years amount-
od to a loss of one year of petitioner’s life, and was an
mnreasonahle mninst and nneqnal banrden,

(b) That petitioner have neither information nor
kmowledge as to the allefatlon of paragraph (b) of said
further answer setting forth the system of reciproeally
providing for the attendance of pupils at certain desig-
matsd schools in Baltimore Counnty and RBaltimore (ity,
and, therefore, neither admit nor deny said allegations
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but call for strict proof thereof, if material, these peti-
tioners deny that there is any plan of providing recipro-
cally for the attendance of Negro high school students for
the reason that there was no colored high schools in Bal-
timore County, that the plan of sending children to the
colored highs schools of Baltimore City, was not based
on any plan reciprocity but for the purpose of discrimina-
tion, they deny that the plan for the high school educa-
tion of colored children of Baltimore County has pro-
moted the welfare and convenience of said pupils, they
allege that while the plan of providing reciprocally for
the attendance of white students in the city and count.
was brought about because of geographical convenience
the plan for colored students was brought abount for the
purpose of discrimination despite inconvenience, peti-
tioners deny that defendants provide and have provided
at reasonably accessible schools and high schools equal
education_ advantages to white and colored pupils alike
that the opportunities for high school education for the
colored pupils of Baltimore County are not equal to those
offered to white pupils for the reason that although there
are eleven high schools admitting white students con-
veniently located in eleven different election districts
throughout the County with transportation also offered
these white pupils at a minimum costs petitioners are
without any form of high school in said County, except
those mentioned in the answer as white high schools.
Petitioner, Margaret Williams and others of her race are
forced to compete in examinations to have their tuition
paid and those who are fortunate enough to be accepted
by defendants are required to leave the County and to
into the heart of Baltimore City, and there to attend
school under an entirely different environment away from
their homes and neighborhood, that at this time defend-
ants refuse to either transport these pupils or to pay for
the same, Petitioners admit that the colored population
of Baltimore County is mainly centered around the ter-
ritory contiguous to Baltimore City, and allege that the
white population is also mainly centered around the ter-
ritory contiguous to Baltimore City, and that largest
white high schools of said county are located near Balti-
more City, petitioners admit that there only 155 colored
pupils attending the Baltimore City schools from Balti-
more County but allege that this small number is caused
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by the system of elimination set out above, that 729 col-
ored pupils have completed the seven year elementary
course in Baltimore County during the last five years
that over this peroid the defendants have systematically
excluded approximately sixty five per cent of the colored
pupils completing the elementary course from obtaining
a high school education petitioners deny that the Board
had found no reasonable necessity or occasion to erected
or maintain within the limits of Baltimore County g col-
ored high school and allege that the colored taxpayers
of Baltimore County have repeatedly petitioned the Board
to do so but that said Board has always refused to con-
sider the matter and on October 8, 1935, refused to either

receive a petition for a hearing or o hear the colored
taxpayers, that such action of the defendant Board has
been arbitrary and unlawful petitioners emphatically
deny that the defendants have completely discharged
their duty to petitioner or the other colored pupils resid-
ing in Baltimore County, the petitioners admit that the
defendants have established high schools for white pupils
in Baltimore County and allege that in exclunding the in-
fant petitioner from these high schools said defendants
have acted wrongfully and arbitrarily and in violation of
the Constitution and laws of the State of Maryland and
such action denies to petitioners the equal protection of
the laws, these petitioners deny that there are approxi-
mately 2,000 white pupils qualified annually to attend
high schools and allege that they are informed and be-
lieve and therefore, allege that the number is consider-
ably smalier, they ailege further that approximateiy one
tenth as many colored pupils complete the elementary
course as white pupils but that by the systematic exclu-
gion of the Board less than thirty five per cent of these
colored pupils are sent to Baltimore City.

Petitioners deny that the plan of providing high school
advantages was not actuated by motives of economy and
allege that not only is the of providing education
and then making it impossible for petitioner or others to
qualify for the purpose of depriving petitioners of the
righis to the equal protection of the laws but aiso to re-
fuse to give to the petitioner equal eduecation_ facilities
in Baltimore Connty.

Petitioners deny that the said plan for colored stu-




dents was determined after any deliberate and mature
oonsideration of the requirements for equal educational
advantages but alleg_ that said plan was for the purpose
of refusing equal gducationsl adventages t{o petitioners
and others of their race, as to the allegation that this
plan afforded educational advantaﬁgs equal to if not
better than any that the Board of Education could pro-
vide in a small high school in Baltimore County, these
petitioners allege that such allegations are immaterial to
their rights herein and allege further that said plan does
not afford educational advantages equal to fo those af.
forded other citizens and taxpayers of Baltimore County,
petitioners are informed and believe and, therefore, ad-
mit that the Board pays $150. for senior high school
pupils and $95 for junior high school pupils, and that
high schools maintained under the Board of Education
of Baltimore County averages $63 per pupil but allege
that this figure does not include a capital outlay of more
than $1,863,500.00 for the high schoold maintained by
Baltimore County, nor fixed charges or other expendi-
tures but although approximately one tenth as many col-
ored pupils complete the elementary course as white
pupils that the current expenses (excluding all capital
outlay) for white pupils in high schools is more than
twexixliy four times that expended in tuition for colored
pupus.

That as to all allegations in the answer filed herein
which deny the allegations set out in the petition herein,
these petitioners join issue. That as to all allegations
of new matter contained in said answer and not express-
ly replied to in this replication are hereby denied.

And as in duty bound, ete.

MARGARET WILLIAMS, Infant,

JOSHUA B. WILLIAMS, JR.,
Father and Next Friend,

JOSHUA B. WILLIAMS, JE.,

Individually.
THURGOOD MARSHALL,

CHARLES H. HOUSTON,
Counsel for Petitioners.




MOTION NE RECIPIATUR.
(Filed May 9, 1936.)
To the Honorable, the Judges of said Couri:

The defendants respectfully move this Honorable Court
not to receive the replication filed by plaintiff in the
above entitled case for the following reasons:

Plaintiffs have failed to comply with Section 5 of Ar-
ticle 60 of the Code regulating proceedings in mandamus
cases in the filing of the said replication.

Baid paper called a ‘“Replication’’ is not a common
traverse as known to the common law, but an elaborate
attempt to overcome the averments of the answer to the
Biil of Compiaini, and set up a new and different case
from that made by the bill of complaint and that which
was answered by the defendants.

WILLIAM L. RAWLS,

COBNELIUS V. ROE,
Solicitors for Defendants.

ANSWER TO MOTION NE RECIPIATUR.
(Filed May 22, 1936.)
To the Honorable, the Judges of said Court:
The petitioner answering the Motion Ne Recipiatur

filed in the above entitled case say:

The grounds for the Motion Ne Recipiatur as set out
by the defendants in their motion are not cognizable
under a Motion Ne Recipiatur.

Y

L )

The petitioner have fully complied with Section § of
Article 60 of the Code. -
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A Motion Ne Recipiatur cannot be evoked for the sec-
ond reason set out in the motion filed herein, namely, that
there has heen a departure in the pleadings.

Wherefore, the Petitioners respectfully urge this Hon-
orable Court to refuse the Motion Ne Recipiatur and to
require the defendants to answer the lication as re-
quired by Section 5 of Articl_ 60 of the e.

THURGOOD MARSHALL,
CHARLES H. HOUSTON,
Attorneys for Petitioners.

DEMURRER.
(Filed July 2, 1936.)

_Defendants’ Demurrer to the replication filed by Peti-
tioners and allege as grounds of their demurrer, the
replication constitutes a departure from the allegations
of the petition, and that nothing is shown in said repli-
cation or in the replication taken in comnection with the
petition and answer {o entitle the said Margaret Wil-
liams, infant plaintiff, to any relief in this case.

WILLIAM L. BAWLS,
CORNELIUS V. ROE,
Bolicitors for Defendants.

MEMORANDUN.
(Filed Aug. 4, 1936.)

'ljhe petition for the writ of mandamns in the above
entitled case, filed by Margaret Williams, infant, by her
father and next friend, Joshua B. Williams, and by
Joshua B. Williams, individuaily, that Joshna B.
Williams is a resident and taxpayer of Baltimore Coun-
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ty; that his daughter lives at home with him and is four-
teen years old ; that she has been illegally and arbitrarily

refused admission to the free public High School of the
f‘onnfy ‘wv David W, Zimmorman prtnnnmﬂ of the

Catonsville ngh School that by rule of the Board of
Education of the County upon satisfactory completion of
the Elementary Scholar course the pupils are promoted
and transferred to the free High School nearest their re-
spective residences.

That the petitioner, Margaret Williams, attended one
of the free elementary schools and satisfactorily com-
pleted the seven year elementary course and was duly
certified by the lawful agents of the duly authorized
agents of the Board of Education as promoted from the
seventh to the eighth grade meaning thereby that she
was qualified and eligible for admission into the first
year of the free high school of the County.

That within the period for enrolling new students the
petitioner accompanied hv her father reported to the
Catonsville High School ‘and made formal application
to the defendant, David W. Zimmerman, principal, for
admission in the first year class of said High School, but
that the said principal while admitting that the petitioner
was educationally qualified to be admitted and had the
proper residence nevertheless wrongfully and arbitrarily
refused to receive her as a student.

The petitioner appealed to the Superintendent of
Schools, Mr. Cooper, but he arbitrarily afirmed her ex-
clusion. He then appealed to the Board of Education of
the County and this Board refused to admit petitioner
to the Catonsville High School or any other free high
school in Baltimore County.

That the defendants wrongfully and arbitrarily ex-
clnded her and refuse to give her any edneation in the
free schools of the County beyond the elementary course
although they offer free High School education to the
other residents of the County.

The petitioner then asks for the writ to compel the
Board of Eduacation through their agent David W. Zim-
merman to admit the petitioner as a regular student in
the first year class of the Catonsville High School.
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The complaints in thig petition were set out clearly and
distinetly. It says that a child of a resident taxpayer who
had completed her course of study in the elementary
school of the County in a satisfactory manner and who
had been duly certified by the duly authorized agents as
qualified and eligible for admission to the High School
was illegally and arbitrarily refused admiesion.

The answer to this Petition upon the charges set out
in it, are that no teacher or principal is authorized to
recommend or promote for entrance into a high school
from any elementary school any pupil white or colored,
except upon the successful passing of an examination
that the petitioner did attend ome of the elementary
schools and at the end of the seventh grade presented
herself to the proper authorities designated by the Board
for an examination for promotion to the High School and
took the same but failed to attain the required average:
her average being 3814 out of a possible of 100 with 60
as the minimum passing mark that the petitioner there-
after attended the seventh grade for another year and
again presented herself for an examination but still failed
to pass said examination her average being 244 with a
minimum passing mark of 250 out of a possible of 390.

The answer denies that the petitioner was certified by
the lawful and duly authorized agents of the Board of

Edlacation as promoted from the seventh to the eighth
grade.

That the defendant Zimmerman denies that he told
the petitioner or her father, that the petitioner was edu-
cationally qualified for her admission to the High School.

_So that up to this time there is an answer to the peti-
tion and the case about ready for a hearing on the facts.

But the answer went further. It sets up new matter
not suggested by the petition. The petitioners answered
this in a replication at great length, replying in detail
to all new matter set up in the answer. The defendants
demurred; one of the objections being that the case set
up by the petitioner in her replication is altogether dif-
ferent from that presented in the petition and is there-

fore a departure that ordinarily is not permitted in
mandamus cases.
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The defendants baving pleaded, the statute, Section 5
of Article 60, says, ‘‘the petitioner may plead to or
traverse all and any of the material averments set forth
in said answer?”’,

This the petitioner did. I will therefore overrule the
Demurrer with leave to the defendants to take issue or
traverse.

Having made this decision on the demurrer, the plead-
ings present an altogether different case than that pre-
sented by the petition. It opens a wide field of inquiry,
but after all the petition must fail if it is not shown by
evidence that the petitioner passed the required exam-
ination or tests prescribed by the School Board to enter
the County High Schools, If the petitioner fails in this,
all the other questions raised by the pleadings are moot
questions and should not be considered in these pro-
ceedings.

I will, therefore, rule now that this question of fact
will be heard first, and disposed of first and other gues-

tions raised by the pleadings will be held in abeyance
until that allegation of fact is disposed of.

FRANK I. DUNCAN.

REJOINDER.
(Filed Aug. 18, 1936.)
To the Honorable, the Judge of said Court:

The rejoinder of the respondents to the replication
filed herein, insofar as the same contains new matter not
heretofore admitted or denied in the answer hereinbefore
filed by your respondents respectfully shows:

" First: Answering ihe new mailer contaived in para-
graph third of said replication these respondents deny
that the system of providing five year high school train-
ing for colored students as alleged in the answer is an
unequal burden or discrimination upon the petitioners
or others on account of their race or color, that the twen-




ty four colored elementary schools are inferior, inade-
quate and unequal; that they, by rule or administrative
poliey, discriminate directly against the negro population
of Baltimore County, or the petitioners, or that they have
made it difficult for petitioner or others of her race to
qualify for higher education. They deny that no provi-
sions is made for the transportation of students required
to go out of the County to obtain a high school education,
that the parents of the infant petitioner wounld have no
control of their child while out of the County; or that it
would be inconvenient to follow the education of the
child. They deny that the system of high school educa-
tion at present available to petitioner is in any way un-
suitable or inferior to that afforded the white population.

Second: Answering the new matter contained in para-
graph Fourth of said replication these respondents deny
that the purpose of the additional examination for col-
ored pupils is to have their tuition paid in to Baltimore
City; they deny that said examination is an unfair dis-
crimination or is conducted under conditions which are
set up for the purpose of discouraging rather than en-
couraging the colores pupils; they deny that any colored
pupil who has completed the elementary course is not per-
mitted to take such examination; they further deny that
said examination is left to the arbitrary will of agents of
the defendants; that the examinations are made out by
supervisors of white schools unfamiliar with the training
of colored pupils; that the system of examinations is any
way an unequal burden or discrimination placed upon
the petitioners or others of their race or color; that the
school attended by the infant petitioner was unequal, in-
ferior or inadequate or that the infant petitioner had sat-
isfactorily completed the seven year elementary course.

Third: Answering the new matter contained para-
graph eleventh of said replication these respondents deny
that the system of examination given to colored pupils
who complete the seven year elementary course is unrea-
sonable, unequal and unfair, or that it imposes an unjust
buren upon colored students; or that the same have been
prepared for the purpose of excluding the iarger part of
I.Jeg.ro pupils desiring to attend high school and thereby
limit the amount of money to be paid by the defendant




Board of Education for tuition; that said system arbi-
trarily and wrongfully denies the opportunity to the peti-
tioner or a majority of Negro students completing the ele-
mentary course of obtaining a high school edueation;
that said system is an unreasonable burden placed upon
the infant petitioner on account of her race or color or
that said system denies to her the e%?:l protection of
the laws under the 14th Amendment. These respondents
further deny that the requirements for the taking of said
examinations were arbitrary or nnlawful, or for the pur-
pose of denying the petitioners the equal protection of
the laws, or in direct conflict or violation of the standards
for County High Schools as promulgated by the State
Department of Education. These respondents further
deny that the infant petitioner was required to attend an
unequal and unfair elementary school that she bhad sat-
isfactorily completed the seven year elementary school
course offered at said achool; that the examination given
her was given for the purpose of discouraging her from
qualifying herself to attend said high school; that she
was duly certified as promoted upon the completion of
the seventh grade or that the system of education provid-
ed for colored pupils was unequal or discriminative or
that said system was not equal to other high school facil-
ities offered other citizens of Baltimore County.

(b) These respondents deny that the system or plan
of sending children to the colored high schools of Balti-
more Ci? was for thc:ngurpose of discrimination, they
further deny that the infant petitioner or others of her
" race are forced to take an examination solely in order to
have their tuition paid in the city high school or that
they refuse to pay the transportation of colored pupils;
they deny that the_ have systematically excluded any col-
ored pupils completing the elementary course from ob-
taining a high school education; they further deny that
they have been arbitrary or unlawful in refusing to erect
a colored high school in Baltimore County or that in ex-
cinding the infant petitioner from a white high school
they have acted wrongfull or arbitrarily or in violation
of the laws of the State of Maryland or that such action
denies to the petitioner the equal protection of the laws.
They deny that the plan of providing high school advan-
tages was determined for the purpose of refusing equal
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educational advantages to petitioners or others of their
rm'

As to ali the ailegations in said replication which deny
the allegations contained in the answer, these respond-

ents join issue.
WILLIAM L. BAWLS,
CORNELIUS V. ROE,
Attorneys for Respondents.

EXCEPTION.
(Filed Aug. 20, 1936.)
To the Honorable, the Judge of said Court:

The petitioners in the above entitled case hereby re-
quest this Honorable Court to grant them an exception
to the following paragraphs on page four of the opinion
gv;;ruling defendants’ demurrer and filed August 4th,

936 :

‘‘Having made this decision on the demmrrer, the plead-
ings present an altogether different case than that pre-
sented by the petition. It opens a wide field of inquiry,
but after all the petition must fail if it is not shown by
evidence that the petitioner passed the required exam-
ination or teste prescribed by the School Board to enter
the County High Schools. If the petitioner failes in this,
all the other questions raised by the pleadings are moot
questions and should not be considered in these prooeed-
mgs.

“1 will therefore rule now that this question of fact
will be heard first, and disposed of first, and other ques-
tions raised by the pleadings be held in abeyance until
that allegation of fact is disposed of.'’

CHARLES H. HOUSTON,
THURGOOD MARSHALL,
Counsel for Petitioners.




38

SURREJOINDER.
(Filed Aug. 28, 1936.)
To the Honoranle, the Judge of said Conrt:

The Surrejoinder of the petitioners to the rejoinder
filed herein respectfully shows:

First: Petitioners join issue with the allegations of
the first paragraph of said rejoinder.

Second: Petitioners join issue with the allegations of
the second paragraph of said rejoinder.

Third: Petitioners join issue with the allegations of
third paragraph of said rejoinder.
THURGOOD MARSHALL,
CHARLES H. HOUSTON,
Counsel for Petitioners.

REQUEST FOR SUMMONSES.

(Filed Sep. 10, 1936.)
Mr. Clerk:

Pleas_ issue summons for the following witness:

Clarence Q. Cooper, Board of Education, Court House,
Towson, Maryland, to bring with him the following books,
records and papers:

(a) Minutes of the Board of Education from 1926 to
the present time.

(b) All petitions and letters from citizens of Baltimore
County requesting improvement of high school facilities
for Negroes from 1924 to the present time.

(e) All records of the appearance of citizens of Balti-
more County before the Board of Education of Baltimore
County requesting the improvement of high school facili-
ties for Negroes from 1924 to the present time.
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(d) Annunal reports of Board of Education for the
years 1927 to date.

(e) Course of study used in Baltimore County Public
Schools.

(f) All examinations given {o Negro pupils of the
seventh grade in the elementary schools for the years
1926 to date.

(g) All records of results of said examinations.

(h) All examinations given to white pupils of the
seventh grade in the elementary schools for the years
1926 to date.

(i) All records of results of said examinations.

(3) All recordd and papers from the Cowdensville Col-
ored Elementary School for the years 1933-1934-1935.

(k) All records showing the namber of colored pupils
throughout the County completing the seventh grade
from 1930 to 1936.

(1) All records showing the number of colored pupils
throughout the County passing the examinations given
seventh grade pupils from 1930 to 1936.

MEMORANDUM.
(Filed Oct. 22, 1936.)

On March 14, 1936, a petition was filed by Margaret
Wllhgms, infant, by her father and next friend, Joshua
B. Williams against David W. Zimmerman, the Principal
of a high school in Baltimore County, Clarence G. Cooper,
Superintendent of Schools for Baltimore County, and the
members of the School Board of Baltimore County for
the Writ of Mandamus.

The petition alleged the petitioner who is fourteen
years of age, and the daughter of a citizen and taxpayer
of Baltimore County, attended one of the uniform free
elementary schools in Baltimore County and satisfactor-
ily completed the seven year elementary school course
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and was duly certified by the lawful and duly authorized
agents of said Board of Education as promoted from the
seventh to the eighth grade, meaning thereby that she
wag qualified and eligible for admission into the first
year of the free high school nearest to her residence.

That the petitioner accompanied by her father and next
friend made formal application to the defendant, David
W. Zimmerman, Principal of the Catonsville High School
in Baltimore County, to be admitted as a regular student
in the eighth grade (first year class of said High School),
that the said Zimmerman admitted that the petitioner
was educationally qualified to be admitted but he arbi-
trarily and wrongfully refused to receive her into said
High School as a student. The petitioner then appealed
to the Superintendent of Schools and upon his refusal to
admit her appealed to the County School Board and that
the action of the Principal and Superintendent of Schools
was approved by the said Board.

In their Anawer the defendants deny that the petiticner
satisfactorily completed the seven grades in the elemen-
tary course and that under the rules and regulations pre-
vailing under the authority of the County Board of Edu-
cation and said Superintendent, all pupils, white and col-
ored, throughout the County desiring to attend a High
School are required to take a uniform examination and
to attain a prescribed average upon said examination,
and that no Principal or Teacher is anthorized to recom-
mend or promote for entrance into a High School from
any elementary school in the County any pupil white or
colored, except upon the successful passing of said exam-
ination upon which and only upon which said Principal
is anthorized to recommend said pupil for entrance into
a High School.

That the petitioner was a colored pupils and attended
one of the coiored eiementary schools and that at the end
of the seventh grade in compliance with the said rules
and regulations the Petitioner presented herseif to the
proper authority as designated by the said Board of Edu-
cation to conduct said examination on June 20, 1934, and
took the assme but failed to attain the required average

her average being 3834 out of a possible 100 with 60 as
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the minimum passing point. That in year 1934-1935 to
wit on June 20, 1935, the petitioner again presented her-
self to take the examination but stxll failed to secure the
pa“'ng average, attaining a mark of 244 with a minimom
passing mark of 250 out of a possible count of 390. And
they say that no principal or other person acting under
the Board od Education of the County was authorized to
recommend any pupil from the seventh grade who had
not successfully passed the said uniform examination.

The Defendants and particularly the said Zimmerman
deny that the said Zimmerman admitted that the Peti-
tioner was educationally qualified to be admitted but said
that the said Zimmerman told the father of the Peti-

tioner that he had no nnfhnnfv to admit the Patitioner

into the Catonsville High School.

The Petitioner then filed a replication in which they at-
tempted to on trial the entire educational system of the
County, especlally the method of conducting examma-

wd 8 2. £ PR TN
t.luna aida o1 pr umuuug PUPLLIS ITOM the dcmunta. y 5?auco

to the first year of the Highs Schools of the County.

The defendants then filed a motion ne recipiatur which
was overruled and then demurred to the replication. The
Court overruled the demurrer and said: ‘‘Having made
this decision on the demurrer the pieadings present an
altogether different case than that presented by the pe-
tition. It opens a wide field of inquiry, but after all, the
petition must fail if it is not shown by evidence that
the Petitioner passed the required examinations or
tagts wwasarihed hy the Schee] Raoard to onter the Ceunty
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High School. If the petitioner fails in this, all the other
questions raised by the pleadings are moot questions and
should not be considered, in these proceedings. I will
therefore rule now that this question of fact will be heard
first and disposed of first and other questions raised by
the pleadings be held in abeyance until that allegation
of fact is disposed of’’.

The defendants then filed their rejoinder and the Plain-
tiffs their surrejoinder, after excepting to the opinion
of the Court above set forth.

vaans O

The case was then heard and testimony taken and sub-
mitted on briefs filed by both parties.




ﬁ

After considering all the pleadings and evidence I am
still of the opinion that there is but one question in the
case for our consideration.

A. Did the Peiitioner satisiactoriiy compiete the seven
year elementary school course, and

B. Was she duly certified by the lawful and author-
ized a&ents of said Board of Education as promoted
from the seventh to the eighth grade meaning thereby

that she was qualified and eligible for admission into
the first year of the free high schools.

The contention of the Petitioner is that having com-
pleted her seven year elementary school course to the
satisfaction of her teacher she is entitled to be admitted
to the High Schools without any certification from the
County School Board that she has satisfactorily passed
the uniform examination prescribed by said Board and
therefore entitled to be admitted.

This contention is largely based upon the langmage
contained in the ‘‘Manual of Standards for Maryland
County High Schools’’ issued by the State Department
of Education in November 1927 as follows ‘‘The posses-
sion of an elementary school certificate signifying the
successful completion by the pupil of the course of study
prescribed for the elementary school is sufficient to en-
title the pupil to enter an approved High School with-
out examination’’.

The State Board of Education is one of the most im-
portant branches of the State Government. By Section
11 of Article 77 (Bagby’s Code) ‘it is given power to
determine the educational policies of the State and to
enact by-laws for the administration of the public school
system which, when enacted and published shall have the
force of law’’. This section further provides ‘‘that it
shall decide all controversies and disputes arising un-
der the laws as to its intent and meaning and that their
decision shall by final’’. It is not contended that the
language employed in the Manual of 1927 under the
heading ‘‘Admission by elementary school certificates’’,

-
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was ever enacted 1oto a by-law, and not having been en-
acted as a by-law it has no binding force and is a mere
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expression that might or might not be adopted by the
Board of County School Boards. As a matter of fact

it was never adopted or endorsed by the County Board
an annnrdine tn +ha tno";mnnw nf thn Qanvatoarc nf fhe
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State Board of Education and the Superintendent of
the County Board has been repudiated by the State
Board. The contention of the Petitioner that the lan-
guage in the Manual is binding upon the County School
Board and that the examinations and tests adopted by
the County Board are illegal raises a question that may
be important.

Section 11 of the Code Article 77, quoted above says:
““The State Board of Education is given power to de-

termine the edncational policies of the state’” and ‘‘that
it shall decide all controversies and disputes arising
under the law as to its intent and meaning and that their

decision shall be final.”’

There was surely a controversy and dispute between
the Petitioner and the County Doard over that expres-
sion in the Manual and was it not a question to be de-
termined by the State Board to decide on appeal from
the decision of the County Board before resorting to
Mandamus proceedings?

By section 41 Article 77 of the Code of Public General
Laws (Flack’s 1935 Edition) all property theretofore
vested by law in the Public School Authorities of any
County is vested in the County Board of Education who
are authorized, directed and required to maintain a uni-
form and effective system of Public Schools thronghout
their respective counties. By Section 43 Article 77 (Bag-
by 1924 Edition) it is provided that the County Board
shall to the best of its ability cause the provisions of
this Article the by-laws and policies of the State Board
of Education to be carried into effect, subject to this
article and to the by-laws and policies of the State
Board of Education the County Board of Education
shall determine, with and on the advice of the County
Superintendent the educational policies of the County
and shall prescribe rules and regulations for the con-
duct and management of the schoois.

By this section the County Board of Education shall
determine with and on the advice of the County Super-
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intendent the educational policies of the County and shall
pass rules and regulations for the conduct and manage-
ment of the schools, and by section 192 of article 77 (Bag-
by), the County Board of Education of any county is
given aunthority to establish High Schools in their re-
spective counties when in their judgment it is advisable
to do so, subject to the approval of the State Superin-
tendent of Schools, and it is expressly provided that such
High Schools shall be nnder the direet control of the
several County Boards of Education.

So that the County Boards under the Statutes are given
power to determine on the educational policies of the
County and shall prescribe rules and regulations for the -
conduct and management of the elementary schools and
in addition section 192 says that High Schools shall be
under the direct control of the County Boards of Eduea-
tion. ‘ : :

Acting under this authority the School Board by and
with the advice of the County Superintendent adopted a
uniform examination for all pupils attending the elemen-
tary schools who had completed a seven year course, the
result of this examination to determine whether the pupil
had passed the seven eclementary grades satisfactorily
and had gqualified t{o enter the High School. The peti-
tioner in this case took this examination and failed as
set out in the defendant’s answer, and was refused ad-
mission to the Catonsville High School. It would be
strange indeed if the principals of the many schools in
this Connty conld each examine their pnpils, nsing only
their own judgment and certify to their proficiency with-
out even the supervision of the School Board or the
County Superintendent. One teacher might be very
lenient and pass the entire class, another might be the
reverse and pass no one.

We feel that the uniform test adopted by the School
Board was fair and reasonable and that the examinations
were fairly conducted and that the teacher who under-
took to promote the Petitioner without the approval of
the School Board did so withont anthority.

The Petition will be refused.
FRANK I. DUNCAN.




ORDER OF COURT.
(Filed Oct. 23, 1936.)

This case coming on to be heard before the Court sit-
ting as a jury, testimony produced upon behalf of both
parties having been considered, together with the plead-
ings in the case, It is Ordered this 23 day of October,
1936, that the petition for the writ of mandamus filed in
this case be and the same is hereby dismissed, the costs
of the case to be paid by the petitioner.

FRANK 1. DUNCAN.

STIPULATION.
(Filed Deec. 21, 1936.)

it is hereby stipulated and agreed by and between
counsel for the respondent and counsel for the petitioner
herein that the petitioner, Margaret Williams, by and
through her counsel, Thurgood Marshall, did on Septem-
ber 27, 1935, address a letter to the State Board of Edu-

cation, a copy of which is attached hereto and shall be
taken as part of this stipulation. Enclosed with said let-
ter was a copy of a letter of the same date addressed to
the Board of Education of Baltimore County, said last
named letter being the same introduced in evidence in
this case and markes Plaintiff’s Exhihit 4.7 Thereafter
on November 14, 1935, a letter was addressed to the State
Board of Education by Thurgood Marshall, a copy of
which is attached hereto and shall be regarded as a part
of this stipulation. Enclosed in said letter was a peti-
tion, a copy of which is also hereto attached and shall be
regarded as a part of this stipulation. Thereafter on
November 22, 1935, a hearing was had before the State
Board of Edcuation, at which Mr. Marshall was heard on
behalf of the persons signing the last named petition.
Subsequent to said hearing a letter was addressed to




Thurgood Marshall, by the Secretary of the State De-
t of Education, a copy of which is attached here-
to and shall be taken as part of this stipulation.
CHARLES H. HOUSTON,
THURGOOD MARSHALL,
LEON A. RANSOM,
EDWARD P. LOVETT,
Counsel for Petitioner.

CORNELIUS V. ROE,
WILLIAM L. BAWLS,
" Counsei for Bespondents.

September 27, 1935.
State Board of Educatiion,
2014 Lexington Building,
Baltimore, Maryland.

Gentlemen:;

Enelosed please find a copy of a letter to the Board of
Edueation of Baltimore County concerning the refusal
of the officials of Baltimore County to admit the children
of two residents and taxpayers of said county to the
Catonsville High School.

The facts in this matter are set forth in the enclosed
letter, and in view of the fact that the achool term has
already commenced, we are asking that the State Board
of Education, which is vested with powers to determine
the educational policies of the Siaie, {0 invesiigaie this
matter to the end that these children shall not be denied
the equal protection of the law guaranfeed by the Consti-
tution of the United States and the Constitntional laws
of the State of Maryland.
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Will you kindly give the matter yonr immediate atten-
tion and advise us of the action taken thereon.

Sincerely yours,
(Signed) THURGOOD MARSHALL.

STATE DEPARTMENT OF EDUCATION.
2014 Lexington Building
Baltimore, Maryland.

November
twenty-third
1935,

Mr. Thurgood Marshall,

Phoenix Building,

4 East Redwood Street,

Baltimore, Maryland.

My Dear Mr. Marshall:

At the meeting held on Friday, November 22, 1935, tho
State Board of Education instructed the Secretary to
write you that it had given sympathetlc consideration to
your presentation of the need for high schools for colored
pupils in Baltimore County. The Board however is of
the opinion that it has no authority under the law to
take action in the matter.

Sincerely yours,
ALBERT B. COOK,
Becretary.
Copiee sent to members of the State Board of Educa-
tion
Mr. Clarence &. Cooper.
Mr. William Lee Rawls.
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THURGOOD MARSHALL
Attorney at Law

604 Phoenix Building
4 E. Redwood St.,
Baltimore, Md.

November 14, 1935.
State Board of Education,
Lexington Building,
Baitimore, Maryiand.

Gentlemen :

The Board of Education of Baltimore County main-
tains according to its annual report twelve high achools
designaied ‘White high.”” No separate high schoois are
maintained for the education of Negroes in Baltimore
County. It has been, and ia still, the policy of the Balti-
more County Board of Education to refuse to admit quali-
fied Negro students to the ‘‘white high’' schools of the
County. The Negro residents and taxpayers of Balti-
more County are without high school facilities in the
County where, at the same time adequate high school
facilities are maintained for all other races and classes
in said County. . ‘ S

Repeated petitions and requests over a period of years
have been made to the Baltimore County Board of Eda-
cation requesting the establishment of High Bchools in
Baltimore for the education of Negroes. All such peti-
tions have been denied.

On October 8, 1935, at the regular meeting of the Board
of Education of Baltimore County a petition (copy of
which is herein enclosed) was presented. The Board of
Education refused to receive or consider this petition,
and definitely refused to esiablish high school facilities
in Baltimore County for Negroes.

The decision of the Board of Kducation of Baltimore
County was unlawful, arbitrary and in violation of the
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Constitution of the United States and the Constitution
and laws of the State of Maryland.

Therefore, the Petitioners, whose names appear on the
enclosed petition appeal to this Board to hear this peti-
tion and & represenfative of the petitioners and to re-
quire the Board of Eduncation of Baltimore County to
maintain the educational system of that County in ac-
cordance with the law, and to establish and maintain
adequate high echool facilities in Baltimore County for
the education of Negroes equal to those maintained for
other citizene of said County.

Will yon please advise me of the date set for the next
regular meeting of the State Board.

Very truly yours,
(Signed) THURGOOD MARSHALL,
Attorney for Petitioners.

- To the Board of Education of Baltimore County:

The undersigned petitioners respectfully represent to
this Board as follows:

1. They are citizens and taxpayers of the State of
Maryland and residents and taxpayers of Baltimore
County.

2. They file this petition on behalf of themselves and
others similarly situated.

3. Baltimore County maintains a system of high
school education for a group of its citizens and excludes
petitioners and their children from said high school faci-
lities maintained in the said Baltimore County on the sole
ground of their color.

4. No provision is made by the said Board of Educa-
tion of Baltimore County for the education of Petition-
ers’ ¢hildren or any other children of the negro race with-
in Baltimore County. Your petitioners are advised and
beliave, and therefore, allege that the refusal of the Board
of Education of Baltimore County to provide them with



to the Conahtutmn of the United States and in vio-
ion of the Constitution and laws of the State of Mary-
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‘Wherefore your petitioners pray that the Board of
Education of Baltimore County establish high school
facilities for the Negro youth who are children of resi-
dents and taxpayers of Baltimore County equal to the
facilities offered to any other class or groap of citisens
of Baltimore County.

Julia Jackson Deshie Adams
Etta Johnson Mr. and Mrs. James Jones
James Love Mrs. M. Washij
Ellen Love Mrs. M. E. Fisk
Mary A, Stevens Mr. and Mrs. John Hasty
Malinda Maith Rebecea Lomax
John Maith Henry Ayers
John Adams Annie E. Ayers.
NOTICE OF APPEAL.

Please enter an appeal to the Court of Appeals of
Maryland from the judgment and order of this Homor-
able Court, in the above entitled case, passed on October
22.!, 1936, that the petition for the writ of mandamus be

sed CHABLES H. HOUSTON,
THURGOOD MARSHALL,
LEON A. RANSOM,
EDWARD P. LOVETT,
Counsel for Petitioner.

(With an affidavit by Joshna B. Williams, Jr., one of
the Petitioners, that the appeal is not taken for the par-
pose_of delay.)
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back. About a month later the Superintendent of Sehools
of Baltimore County informed me that she had failed and
it would be advisable for her to take the seventh grade,
complete the sevenih grade agnin. I sent her back to
Cowdensville school to complete the seventh grade. She
completed it the second time and I was informed that she
was promoted from the seventh grade a second time. X
was informed by her report card again. (The report card
wase intreduced in evidenee and marked ag Petitioner’s
Exhibit 1.) This is the report card for the year 1935.
On the bottom of the report card is written ‘‘promoted
to the eighth grade, June 21, 1935.”” She went to Catons-
ville and took the examination a second time. We were
informed that was the ruling of the School Board. The
School Bosrd did not offer to pay her transportation and
I provided transportation for her. There is no grade in
the educational system of Baltimore County above the
seventh grade in Cowdensville school. Education above
the seventh grade is offered in a school at Catonsville
They have a High School education. This school 1s main-
tained by the Board of Education and the taxpayers of
Baltimore County. There is no high school education at
the Cowdensville elementary school. I tried at the Catons-
ville High School for admission within a reasonable time
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High School, 1 presented my daughter and her record
and tendered ourselves willing and able to abide by all
the lawful rules of that school. I asked for admission of
my danghter to such next higher grade at such school.
She was refused admission by Mr. Zimmerman, Prin-
cipal of the Catonsville High School. I showed him the
report card and he said to me that would entitle her to
enter any school, any high school. Well, 1 asked him, I
said, well, why can’t she enter this one?! He says as far
as he was concerned, he said he did not mind teaching
anybody, but it was against the rules and reguiations of
the County, the Board of Education, and that I could see
Mr. Hershner, the Superintendent, and he would inform
me what to do. My daughter was present during this
time and also Lucille Scott, my neighbor’s daughter, and
our Pastor, Reverend James K. Iee. They heard Mr.
Zimmerman'’s statements. After she was refused ad-
mission I went into lawyer Marshall’s office and asked
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him about it. He applied on my behalf to the School
Board. Nobody from the Board of Education of Balti-
more County has offered me anything in the way of fur-
ther educaiion for my chiid beyond the completion of the
seventh grade.

CROSS-EXAMINATION.
My danghter attended the Cowdensville school. She

did not attend any other school in Baltimore County. She
went one month to the Junion High School in Baltimore
City in the year 1935. Apart from the Cowdensville
School 21 she attended no other school in Baltimore Coun-
ty. I think she began school in 1926. She attended the
elementary school and was in the seventh grade at the
time we are now talking about. She attended the seventh
grade from September, 1933, until June, 1934. In 1934
she attended the entire year. She was in the seventh
grade. At the end of the year in June she received a
report card from the Principal. I do not have this report
card. The report card stated she had been promoted to
the eighth grade. I know there is no such thing as an
eithth grade in the Cowdensville school. As far as I
know there is no eighth grade in any of the colored public
schools in Baltimore County. The feacher told my daugh-
ter that she would have to go to Catonsville for an exam-
ination. They did not say what for. She went to Catons-
ville for that examination. She took the examination.
After she took the examination I received a letter. I do
not have the 1934 letter. 1 was informed that she failed
in the examination. She went back to the seventh grade
in Cowdensville in the fall of 1935. She repeated the
seventh grade in the next year. In June, 1935, according
to the Principal, she was promoted. I received this in-
formation on the report card. It said ‘‘Promoted to the
eighth grade as shown on this card.”’” (Indicating Peti-
tioner’s Exhibit 1). In June, 1935, she was notified to
take an examination. I do not think she was ever told for
what purpose she was to take the examination. I have
an ides that ii was to be an examination on what she
had had in the seventh grade. I think she was examined
for the purpose of determining whether she was fitted to
go to high school. After she took the examination I got
the letter that you have there. That letter told me the
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It is beaded, ‘“The Board of Education, Baltimore
County, Towson, Maryland. August 8th.”* 1t looks like
August 8, 1935.

¢“Miss Margaret Williams, Halethorpe, Maryland.
¢PDear Margaret:

‘‘You are advised that your score in the reeent test for
high achool tuition was too low to secure approval of the
Board of Education. Your score was 244 out of a pos-
gible 390 points. This score is the equivalemt of grade
7.6, and is below the completion of the seventh grade
gtanding. If vou are not sivteen vears of age and have
had only one year in the seventh grade, you should re-
peat the grade next year. ,

““Very truly yours,
¢“J. T. Hershner, Assistant Superintendent.”’

After receiving the information that she had failed in
_ this test I took her to the Catonsville school. The letter
read that if she was not 16 and had had but one year in
the seventh grade, it wounld be advisable to take the

seventh grade over again. Sbe is not 16. She bas had
two years. She has been in the seventh e a second

time. Sbhe went to the high school in Baltimore City
after she had had one year in the seventh grade
in September, 1934, She went for one month. She
went on the recommendation of her report card. On
this here (Petitioner’s Exhibit 1). She went to School
130. Corner of McCulloh and Lafayette Avenue. At
the end of the month she was informed that her
parents lived in the county and if she wanted to stay in
the high school I would have to pay her tuition. As for
her work, she done favorabie work. She was ioid that
she would either have to pay tuition or leave school. I
did not gzee where it was any nse to communicate this
fest to anybody in Baltimore County. She went back to
the seventh grade in Baltimore Coanty and stayed there
wntil the next June. She tnok the examination as T have
stated and I was notified on August 8, 1935, that she had
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failed the teat for entering the high school. In Septem-
ber, 1935, 1 went to the Catonsville school for the pur-
pose of admitting my daughter to the county bigh school.
I knew it was a high school. T did not know if was a
white school. I know it was a public school. I knew it
was & school where white children went. She never went
to any school in Baltimore County where there were white
pupils. There were all colored children going to the
school where my danghter went. I do not know whether
any white children could have went tbere or not. I know
they did not go there. As far as I have seen it seema
that scparate schools are maintained for white and col-
ored pupils in Baltimore County. As a result of what
the principal told me at the Catonsville school I took my
daughter home and she did not go to the Catonsville
high school. I was not present when my Counsel, Mr.
Marshall, went before the Board. She did not return to
any school in the year 1935 and 1936 because the letter I
received stated if she had not had but one year in the
seventh grade their advice was for her to repeat the
seventh graae. My daughtier was born September, 1921,
Tn September, 1935, she wounld have been 14 vears old,
still under 16. According to the letter she was not eli-
gible to return a third year to the seventh grade.

REDIRECT EXAMINATION.
To the best of my knowiedge there is no eighih grade
in Baltimore County in the so-called white schools. There
is & high school in the so-called white schools in Balti-

more County beyond the seventh grade. This is after
completion of the seventh grade.

DAVID W. ZIMMERMAN,
a witness of lawful age, having been first duly sworn was
examined and testified as follows:
DIRECT EXAMINATION.
My full name is David William Zimmerman, Principal

of Catonsville High School, one of the defendants in this
case. (Permission granted by Court to proceed on the




basis of cross-examination, on the und that witness
was an adverse witness.) Catonsvﬂﬁ:o high school is one
of the publie high sehools in Baltimore County maintained
and operated by the Board of Education of Baltimore
County. This high school reeeives state aid and is an
approved high school, approved by the State Board of
Eduncation. In this high school I follow the standards
for Maryland County high schools as prepared by the
State Board of Edueation. I am the proper admitting
officer of this achool. I do not know where the Cowdens-
ville elementary school is. I do know where the Arbutus
elementary school is and after children graduate from
the Arbutus school they apply for admission to the
Catonsville high school which is the nearest pablic high
school to the Arbutus elementary school. I do not knmow
Margaret Williams, the infant petitioner. 1 have never
seen her before. 1 have seen Joshua B. Williams. In
September, 1935, during the time when I admit students
to the high school, Joshua Williams appeared. The school
was not over-crowded. Joshua Williams told me he
would like to admit his daughter to this high school. He
showed me her report card. I did not look at it. I looked
at it, but I did not examine it. To my knowledge this
report card (Petitioner’s Exhibit 1) is not the report
card. The report card he showed me had ‘‘promoted to
eighth grade’ on it. This has ‘“‘promoted to eighth
grade’’ on it but I did not notice if. I did not examine
it carefully, but I did notice that it had ‘‘promoted’’ on
it.t Itis usual type of report card, but it is not the
proper form. The report cards that we receive have on
them ‘‘promoted to high school’’ with the signature of
the principal beneath it. The principal writes on the bot-
tom in her own handwriting ‘‘promoted to high school,”’
and signs that. If Joshua Williams had been a white
man, and had presented his daughter a white girl, and
had handed me a report card like this and the only differ-
enoe would have been on the bottom reading promoted
to high school and over the principal’s signature from
one of our schools I would have accepted the pupil. If
this parent and child had been Spaniards, I would have
eonsulted the Board of Edueation before admitting her.
1f they were Russians I would accept them. If they were
Japanese I would have referred it to the Board of Edu-
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cation and Chinese slso. I refused Margaret Wilkams
because I had no jurisdiction over the colored race. In
the first place I refused because the report card was not
in due form. I did not tell that to Joshua Williams, I
don’t think I told him that I counld not admit his child
because of the ruling of the County Board, which was
that colored children could not attend my school. I have
jurisdiction over white pupils and any other but white
wonld alwayvs refer to the Board of Education. T ecalled
Mr. Cooper that evening and advised him that Mr. Wil-
liams had applied for admission. If the parent and child
were Chinese, Spaniards or Japanese I would call the
authorities over the phone while the parent was there and
ask them. If 1 was real busy I would ask the parent to
come back. 1 did not ask Joshua Williams to come back
because I had no jurisdietion. I got the idea that I did
not have jurisdiction over Negro children because I am
principal of a high school, an approved high school for
white pupils. The schools maintained for whites and
colored have pever had anyihing excepi whites or coi-
ored. Therefore if anybody other than white should ap-
ply for admission I happen to know there is an elemen-
tary school system in Maryland by practice. The school
board has never told me in so many words who I could
not admit. We have printed regnlations. I do not have
them with me. The reason I refused Margaret Williams
was lack of jurisdiction. If she had been a white child
who came to me, stating and with evidence of the fact
that she was promoted to the high school, I would have
admitted her. But I refused to admit Margaret Williams.

CROSS-EXAMINATION.

If a white pupil had come to me with a card of that
kind, containing the statement ‘‘promoted to eighth
grade’’ I would not have admitted that white pupil in

the Catonsville High School.

CLARENCE Q. COOPER,

a witness of lawful age, having been first duly sworn was
examined and testified as follows:
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My full name is Clarence G. Cooper and I am one of
the defendants in this case. (Permission granted by the
Court to proceed as cross-examination.) I am by law
the Superintendent and Secretary and Treasurer of the
Baltimore County Board of Education. I have admin-
istrative duties pertaining to the financial support of the
schools, care of the buildings, their equipment, super-
visory duties, supervisory leadership over the teachers
and supervising the instruction therein. I keep the min-
utes of the Board and these minutes accurately represent
all that transpires in the Board. I do not know of any
official acts not recorded in those minutes. The respond-
ents, members of the Board of Education, and I have full
power and authority over the public school system in
Baltimore County. Under this system I have a uniform
elementary system of seven years throughout the county
and a system of four year high schools throughout the
county for white schools. These two systems for white
schools are integrated. These are State aided schools and
meet the requirements of the State Board and follow the
standards of Maryland County high schools as published
by the State Board of Education (the witness handed
bulletins purported to be standards of Maryland County
high schools.) These are the standards. (Bulletins
marked Petitioner’s Exhibit 2.) We have six senior high
schools, one junior high school for three years work and
one for one year’s work, two for one year of high school
work and two have been closed. I cannot estimate off
hand the value of these high school (referring to Annual
Report.) The total estimated value is $1,883,500. For
the year ending July, 1935, the total current expenses for
running these high schools was $336,594.88. The average
cost per pupil for that year was $61.87 for the senior
high, $61.44, for the group 2 high schools and the aver-
age of $61.95. That is for the year 1935. In my answer
I alleged the system average of $63. per pupil. The
Board of Education of Baltimore County offers transpor-
tation to the white high schools. Children who live with-
in reasonable walking distance are not transported. The
parents are required to pay 10¢ a day for transportation
if the child is riding on a public bus. The Board of Edu-
cation pays the balance up to 20 cents. We do not give
certificates for the satisfactory completion of the seventh
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grade in an elementary school. If the child passes the
required examination the principal writes on the bottom
of the report cards ‘‘promoted to high school.”” He must
sign his name below that statement. He may also write
‘“‘promoted.’”’ A child who has a card with the word
‘“‘promoted’’ and the signature of the principal cannot
enter high school. He must have ‘‘promoted to high
school’’ with the signature of the principal. The differ-
ence is that they are promoted but not promoted to high
school. The aim is to get those children out to go into
industry or enter commercial work. In other words we
‘“‘promote them out.””’ We send a record to the State
Board of Education showing the number of pupils satis-
factorily completing the seventh grade. (The witness
was shown State Board records.) From the figures on
the colored elementary schools for promotions from the
seventh grade the figures include the total number pro-
moted both those going to high school and those promoted
with the thought of going to work. When these reports
mentioned ‘‘graduates’’ from the seventh grade that is
what we mean. A pupil does not satisfactorily complete
the seventh grade until passing the required prescribed
test given to all children. The principals are authorized
to promote out of school. Thev are passed if, in the
judgment of the principal they will do better out of school
than within school. This is left entirely to the principal.
I do not decide who shall go to the high school and who
shall not. We supervise the uniform examination and
the superintendent passes upon a great many pupils.
There is a uniform examination given. All children take
the exact same examination. Colored children are re-
quired to take the same examination as the white children
for promotion to high school. They take it under differ-
ent conditions as to time and place. I think a Negro
child is entitled to the same type of education as a white
child. The examination is for the purpose of getting into
high school. If the pupil fails in the examination in one
subject or if he passes with low grades he may be pro-
moted out without being eligible to high school. These
examinations started in 1926. This is the same year we
started paying tuition for the colored children. There
was a connection between the two, quite a connection, be-
cause by the order of the Board we were to only pay for
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oolored children who were recommended by the Superin-
tendent of Schools. The examination for white pupils
was given prior to 1926. I have been Superintendent for
16 years. Prior to 1926 no provision was made for the

school edumcation of Negroes. After 1926 Negro
children who were recommended by the Assistant Super-
intendent of Schools were permitted to enter the City
high school and the tnition would be paid by the Board
of Education. The same examination is used for white
and colored pupils. The passing mark, as a matter of
fact is lower for the colored pupils. The examination is
uniform. The requirements for achievement, that is, the
percentage requirements are not uniform. By order of
the Board of Education, the general average in a certain
year was reduced to 50 provided none had an average
less than 30 in any one subject. The payment of money
into the Baltimore City schools is through the budget
which is submitted November 1. We don’t know how
many will pass the examination the following June. If
more colored children pass the examination than we had
provision for we would transfer it from some other item
in the budget. If a smaller number of children pass the
money is reported back in our next budget. The question
of actual expenditure for Negro education for high
school depends entirely upon how many pass the exam-
ination and get in. If the number of children in the
Catonsville High School were increased it might effect
the current expenditures, but it would depend on
whether another feacher would be needed. If 25 more
Negroes would pass the examination than usually pass,
they would cost the Board 25 times $95. or more. Prior
to 1926 when we started the examinations we had an
eighth grade. Approximately the same time we discon-
tinued the eighth grade. According to the minutes the
Board instructed the Superintendent to discontinue the
eighth grade. The date is September 7, 1926. Reading
from the minutes on the Board on the same page:

*““The Board decided to pay tuition to the Board of
School Commissioners of Baltimore City for colored
pupils who have satisfactorily completed the work of
our elementary schools and are approved by Assistant
Superintendent Hershner. The Board reserves the right
of discontinuance at any time payment to the Board of
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pupils who are not maintaining satisfactory records in
their studies, and will not pay tuition for a period longer
than four years from the date of the pupil’s enrollment.
If a pupil should be assigned to the Junior High School
by the school authorities of Baltimore City, his enroll-
ment in said school will be considered a part of the four
years high school education for which we are now obli-
gated. The Board instructed the Superintendent to dis-
co;lltixiue the 8th grade in the colored elementary
schools.”’

The following year we started giving the examination
to Negro children. The examination is not for the pur-
pose of getting tuition. The Baltimore City authorities
will not admit the children without the examination that
Baltimore County gives. I don’t know what Baltimore
City does. I do not know of any colored students who
are in Baltimore City who have failed the examination.
Perhaps I did receive letters requesting transportation
for colored pupils in Baltimore City High Schools and I
wrote I could not because they were not there with my
consent. Baltimore City does not require me to give this
examination out here in the County. Reading from the
minutes, page 311, July 12, 1927:

¢‘The Superintendent reported that a county-wide ex-
amination to determine the qualifications of colored pu-
pils for admission to the high schools of Baltimore City,
according to the terms set out in the Minutes of this
Board under date of September 3, 1926, was held at the
Towson Colored School on June 23, 1927, The Board in-
structed the Superintendent to advise the pupils who
made a general average of sixty per cent or more in the
examinations that the Board would pay for their instruc-
tion in the colored high schools of Baltimore.”’

There is no mention of a white examination on this
page of the minutes. I do not see mention any place
in the minutes of the giving of a white examination and
the marks and how many children passed. I do not re-
call any mention of these facts in the minutes. The ex-
aminations are given to the white children, as I said be-
fore, for an indefinite period of time, without any spe-
cific regulation of 1927 as to them. This specific regu-
lation of 1927 concerned admission to high school. The



payment of tuition follows the approval of the Board
of Education for the Baltimore City High School. I
lave no jurisdiction over the Baltimore City schools
as to who they shall admit and who they shall not ad-
mit. We claim we have the right to give this examina-
tion, the same as we have for white children, to deter-
mine whether or not they are eligible for high school.
They may go to some other adjoining county high schoot
with that promotion card. The examination is given for
the purpose of deciding whether or not a colored child
is capable of being admitted to the Baltimore City school
or to any high school.

Q. Well, now, this letter from Mr. Hershner which
says that the test is the high school tuition-—Mr, Hersh-
ner was wrong on that! A. No, a pupil may be admit-
ted to the Baltimore high schools, and pay tuition for
them, if they will successfully pass the examination.

Q. No, he says here, ‘“Was scored in the recent test
for high school tuition.”’ A. That is right.

Q. The test for high school tuition? A. That is right.

Q. Well, as a matter of fact, isn’t that what the test
is for? A. No, the test is for eligibility for high school,
whoever passes the test. |

Q. If you fail in the examination, do you get tuition
paidt A. No.

. The only way to get tuition paid is to pass the ex-
amination? A. That is right. ’

Q. Now, we have several more items here in the Min-
utes. Now, you said a minute ago that for the colored
children they had to satisfactorily complete the seven
years elementary course and be approved by the As-
sistant Superintendent. A. That is right.

Q. Now, that gives him certain discretionary powers,
does it not? A. It does. :

Q. Wounld it be possible for him to be arbitrary?
‘Would there be any check-up on it? A. Well, there would
be a possibility of him being arbitrary, yes.
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Q. Yes. A. It is possible for any homan being to be
arbitrary.

Q. Yes. Now, we get down here to 1928, and we are
going to ask you this, without going into the Minutes,
suppose a negro child in Baltimore City High School,
with your approval, and your paying tuition, should fail
in the Eighth Grade, what would happen? Would you
continue to pay that child’s tuition? A. I do not recall
what the Minutes say on that, our ruling on it.

Q. There has been a provision on that?t A. Mr. Hersh-
ner could answer that question better than I could.

Q. Oh, Mr. Hershner? A. Yes. Mr. Hershner, I should
gay, is the supervisor of colored schools, and is very
familiar with the details pertaining to their administra-
tion.

Q. But we still have certain facts here, and without go-
ing into the Minutes, we find that the percentage has
fluctuated on the colored children, the passing mark, and
at certain times it drops all the way down to 30. A.
That is right. No, not down to 30.

Q. I think it said 30. A. An average of 50, not less
than 30, in any one subject.

Q. Yes, that is right, the average is 50. Now, has the
white average fluctuated at all, or has it been the same
every year? A. The white average has been raised.

Q. The white average has been raised? A. In 1929——

Q. Now, Mr. Cooper, why did you lower the colored
average? A. We lowered the colored average in order
to deal more liberally with those going to high school.

Q. Do you think it is the fault of the pupil? A. It
may be the fault of the pupil.

Q. Peculiar to colored pupils; is that correct? A.
From the evidence of the examination, yes,

Q. That is right, that is your opinion of the examina-
tion. Now, I am going to ask youn on broad, general
terms, you examined them this year; didn’t you, all
through the colored schools, didn’t you? A. Yes.



Q. Didn’t they compare favorably with the white
schools on the achievement tests? A. No.

Q. You think not? A. No, decidedly not.

Q. It is not a question that they are getting inferior
;d:ution! Your schools are all right, aren’t they? A.
ope 80.

Q. You hope 80, but do you know? A. Yes.

Q. Do you ever supervise any colored schools?! A.
Very seldom.

Q. Have you ever been to the school attended by Mar-
garet Williams, in Cowdensville? A. Yes.

Q. How often during the years she was there, 1924 to
:319--—— A. I do not recall any years she has been
ore.

Q. You do not bave very much supervision in the col-
ored schools? A. Very little.

Q. As a matter of fact, yon &o not know what they
are being taught? A. Yes, I do.

Q. Of your own knowledge? A. I know what the course
of study is.

Q. You know what the course of study is, and you as-
sume that the course of study is used? A. I hold my
agsistants o that responsibility.

Q. That is right. Now, for example, do you know

ing about these examinations, the examinations

geemselvest Do you prepare them? A. I help prepare
m.

Q. You help Mprepare them. Do you include handwrit-
ing in it? A. No. '
Q. In the 1935 test, that standard test, wasn’t hand-

writing in theref A. It may have been in the standard
test.

Q. Don’t you know, as a matter of fact, that white chil-
dren have handwriting books, but the negroes have not
had any until this year? A. No, the negroes have had



Q. They have had handwriting books? A. Yes.
Q. Isee. A. They have a new series of texts this year.

Q. Mr. Cooper, you are more or less qualified as an
educator, are yon not! I mean, you have studied edu-
eation, and you practice it in your position; is that cor-
rect? A. Yes.

Q. Now, if it showed up that ““A*’ group of children
did not show up ae well as ‘‘B’’ group of children on the
gsam examination, wouldn’t there be two possibilities, that
the A-group of children was very dumb, or that the A-
gonp of children had gotten inferior instruction? A.

r a difference in the course of study.

Q. Or a difference in the course of study. Now, if you
rule out the difference in the course of study, and if both
have the same course of study, there are only two points;
isn’t that correct? A. Yes.

Q. You could not say exactly that one or the other was
correct, could you?! A. No, I conld not.

Q. Now, do you give examinations from the first to
the second grade, and from the third to the fourth, and
from the fourth to the fifth, and from the fifth to the
sixth? A, We begin at the second grade to give exami-
nations,

Q. I mean for the purpose of promotion, uniform
throughout the county? A. Yes, very frequently we do.
Wae do not do it every year.

Q. Ob, you do not do it every year. A. But practically
every year.

Q. Does that determine whether you go to the mnext
grade? A. When the examination is set by the County,
county-wide.

Q. It is for that purpose? A. Yes.

Q. And all through the schools, they go along like
that. Now, tell me this, you allowed them to lower the
mark, in order to be more liberal to the eolored pupils,
and for those who wanted to go to school, is that cor-
rectt A. Wanted to go to high school.
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Q. Yes, those who wanted to go to high school. Now,
tell me this, have you ever sent any more children than
you had money to pay for? A. No.

Q. Have you ever sent in almost as many? A. No.

Q. How much money do you usually have left over
from that tuition money? A. I could not tell you that.

Q. You have no idea?! A. I have no idea. We have
never had a budget for negro high schools until last
year.

We never budget tuition separately but we budgetted
transportation costs for negroes separately: to the Balti-
more City High School. We have been giving negroes
transportation to the Baltimore City High School sinee
Janunary 1, 1936 but this had nothing to do with Mar-
garet Williams, who applied in 1935 and who took the ex-
amination also in 1934. We did not offer her transporta-
tion. She was not entitled to it. According to the exam-
ination she was not eligible for high school. We did not
offer transportation for those who passed the examina-
tion in that year. To the white students we offered trans-
portation provisionally, that is, the pupil is required to
pay ten cents. The Board pays the excess up to twenty
cents. In 1934 and 1935 if the colored parent had agreed
to pay ten cents on the transportation, we would have
paid the balance. When Margaret Williams finished the
seventh grade, what we would offer her in the line of
education would depend on whether or not she could
pass the required test for seventh grade children through-
out the county. If she had successfully passed, we of-
fered her admission to the City High School and the
Board of Education to pay the tuition. Baliimore City
High School is removed from Baltimore County and our
Board has absolutely no jureisdiction over the Baltimore
City High School.

A child in the Baltimore City schools would be con-
trolled by the Board of School Commissioners in Bal-
timore City and a white high school child attending
school in Baltimore County would be under the control
of the Board of Education of Baltimore County. We
maintain high schools for the white child up to and in-
cluding grade eleven. We supervise and control the edu-
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cation and the colored child up to and including grade
seven. After grade seven, we have no jurisdiction over
what the colored child will receive in the line of educa-
tion. The white child goes through to the eleventh grade.
We give examinations in some subjects as to whether
the child is to graduate and receive a diploma. The
reason we do not give an examination at the end of the
eleventh grade and do give one between the seventh and
eighth grades is that we feel we should test for the eligi-
bility for the high school. My high school principals
test whether or not they are subjects for promotion, for
graduation. I leave the question as to promotion in the
high schools to the principals. 1t is not left entirely
to the elementary school principals. Between the seventh
and eighth grades the uniform examination is prescribed
for white and colored high schools. The examination is
printed by imstruction of the Board of Education. The
white children do not have to go to a central location for
this examination. It is given right in their own school.
Their teacher is present when it is given. The teacher
gives the examination. The teacher marks the examina-
tion. The examination is prepared by the supervisors
and the superintendent and the assistant superintendent.
We all prepare it together. We do not give the colored
examination to the colored children in their individual
schools. Seventy per cent of them are in their individual
schools with their teachers present. In 1934 and 1935
I do not recall but I believe we gave the examination in
three or four colored schools. A child living at Sparks,
Maryland, would have to come to Towson to take the
examination. The child would have to find his own trans-
portation. 1 did not instruct any principals to send only
those who had a fair chance of passing the examination.
I think the Assistant Superintendent did. It was done
with my approval. The supervisor and assistants admin-
ister the colored examinations. These are white super-
visors. Mr. John T. Hershner is the only one who super-
viges colored schools. The white supervisors do not su-
pervise in the colored schools, but go there in testing
programs. In 1834 the examinations were marked by
supervisors. In 1935 they were marked by employed
high school or college graduates who knew nothing of
Baltimore County. The reason we do not allow the col-
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ored teachers to give the examination as we allow the
white teachers to do is becanse the number of children
in the seventh grade colored schools is so small that
it is possible for us to bring the children to announced
centers and examine them in an impersonal and uniform
manner. We would be very anxious to do the same for
white children but the number of white children makes
it practically impossible for us to do it. We did not trans-
port the colored children to these announced centers prior
to 1936. We never had any requests for transportation.
By giving the examination in announced centers it is
given in an impersonal and uniform maunner by people
especially trained and without the personal element of
the teacher. We hired other people to mark the papers
because the task was too great for the superintendent.
In 1935 the test was along achievement or standard test,
which required detailed and very laborious work and
we hired these people who had taken courses in educa-
tional measurements and were familiar with the mark-
ing and grading of those tests. By impersonal, I mean
that the person giving the examination could go around
the room but would not belp with the examination. We
allow the white principal to give the examination because
it is impossible to do otherwise. In the schools where
the colored children are given examinations, the prin-
cipals are there but they are not allowed to give the ex-
amination because it is possible for us to give the exam.
ination in the desired manner. In the particular place for
example, Towson, the principal is there. He helps give
the examination, He does not help to mark them. He
has nothing to do with the marking of the papers. We
do not inform the principal how many passed and how
many failed unless he asks and we inform the children
and they, in turn, inform the principals. The white prin-
cipal had some jurisdiction as to who would be promoted
and who would not. The colored principal sends in his
recommendation at the end of the year on a special blank
prepared by the superintendent asking for the grades
attained by the pupils during the year, and whether or
not in his estimation, the principal’s examination, the
pupil is eligible for high school. This is done before the
examination. So far as it is humanly possible to do, these
examinations are keyed to the course of study. The prin-
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cipal makes up a report card on which he says either
‘‘promoted’’ or ‘‘promoted to high school’’ at the end
of the school year.

In the white schools the examinations are marked be-
fore the report card is made. The colored child receives
his report card before the examinations are marked.
He receives his report card from the principal. The
white students receive their report cards from the prin-
cipal. The colored principals have no knowledge of
which colored children have passed prior to the closing
of school. The colored principal has no authority to
promote a student to high school. That authority rests
in the hands of the assistant superintendent. For the
white pupil, it rests in the hands of the principal. The
negro principal cannot promote a child to high school
without the approval of the assistant superintendent. A
colored teacher should not mark on the report card ‘‘pro-
moted to the eighth grade.”’ They are instructed that
colored children must take an examination for eligibility
for high school. Regulations covering the promotion of
colored children to the high school are sent out in let-
ter form and they state that the principal cannot pro-
mote to high school without the approval of the assist-
ant superintendent. The only regulations to the col-
ored principals are that colored children must take the
examination prescribed by the Board for admission to
high school. The letter containing the regulations to the
colored principals are in two letters. (Two papers hand-
ed to the witness.) This is a letter dated June 12, 1935.
This is the letter sent in 1934. (Paper referred to marked
“Petitioners’ Exhibit #3.) According to this letter
teachers are instructed to discourage pupils from taking
an examination for free tuition to a high school if they
do not have a fair chance of passing. The principal
is familiar with the achievements of the pupil and it is
left up to the principal to discourage pupils from taking
the examination if they desire to do so. The white ex-
aminations are marked before school closes and is given
before the colored examination. There is no special rea-
gon why we do not give the examinations to both groups
on the same day. In 1935 it was around August when
the colored children were informed of the results of
the examination. We give the examination to the white
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pupils with the idea of letting the printipals use the re-
sult of that examination as a more or less measure as
to whether the children will be promoted from the sev-
enth grade with the instructions that they must refer
all doubtful cases to the supervisor or superintendent.
It is for the purpose of helping the principals {o decide
as to whether or not he shall promote the child.

Q. Yes, 1935. . Now, do you give the examination to
the white pupils with the idea of letting the principals
use the results of that examination as a more or less
measure as to whether the children will be promoted from
the 7th grade? A. With the instructions that they mnst
reii'er all doubtful cases to the supervisor or superintend-
ent.

Q. And, is that not for the purpose of helping the prin-
cipal decide also as to whether or not he shall promote
the child? A. Yes.

Q. Then, why do you not give the colored principals
the examination results in time for them to decide?! A.
In 1935 there was a different type of examination, and
beeause of the nature of the examinatipns it was impos-
sible for us {o secure them so quickly.

Q. Well, did yon secure the white gnes in time? A.
A different examination was given whites in 1935.

Q. It was different from the examination given the
colored! A. In June, yes. But the same examination
was given—the examination that was gi
in June, 1935, was given to the whites in Januvary, 1935.

Q. Oh, well, the examinafion given|to the whites in
January, 1935, was that for admission to high school?
A. Tt was not for admission to high school, but——

Q. Then, when that child, the white child in 1935, in
June, had completed the aeventh grade, what happened
to that child? A. When he completed the seventh grade?

Q. That is right. A. If the principal recommended him
to high school, he was admitted to high school.

Q. Did he have to take an examination? A. Yes.
Q. What kind of examination did he take thent A.
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In June, 1935, the principals of the white schools set
the examination.

Q. They set out their own examination? A. Yes.

Q. And it was a different examination, the June exam-
ination was different from the examination given to the
negroes?! A. In June, 193517

Q. That is right. A. But the June examination given
to the negroes was given to the whites in January, 1935,
and was considered in promotion of the pupils of the
white schools in 1935.

Q. Right, but that examination was not given for the

purpose of promotion to high school in the white case!
A. Not solely, but it was considered in the promeotion.

Q. Well, was the examination given to the colored
solely?t A. Yes.

Q. Then there is a difference? A. To that extent.
Q. To that extent? A. Yes, in 1935.

Q. That is right. Then, would yon call that a uniform
examination, the one in 19351 A. Uniform except as to
time and place of the examination.

Q. That is right, except as to the time and place and
purpose. A. No, the purpose of the examination in 1935
was to measure the classification or the grade abilities
of the pupils at the end of the mid-year.

Q. At the end of the mid-year, but you gave the
colored theirs in June! A. Yes, in 1935. Will you al-
low me to explain that?

Q. Yes, please. A. On October 1, 1935, we received a
letter from the State Superintendent of Schools, stat-
ing that the State Department of Education would pro-
vide, free of cost to the ounties, a state-wide examination
for state-wide purposes, to be given in January, 1935—
in Qctober, 1934, I should say I received the instruc-
tions—to be given all schools, white and colored; and at
the latter part of June, 1935—I beg your pardon—the
latter part of Jannary, 1935, the examination prescribed
by the State Board of Education was given to all pupils
in the white schools, from two to seven inclusive.



76

Q. Yes. Now—go ahead, I thought you were through.
A. The achievements on that test, the achievements of
the white pupils of all grades, especially in the seventh
grade of the white schools, were so high that the prin-
cipals of the white schools stated to us, in conference,
at a principal’s meeting, that they were just a little bit
alarmed about reporting back to the parents the high
standing of those pupils. Just about that time the As-
sistant Superintendent, Mr. Hershner, suggested that in-
stead of giving the seventh grade examination, the pro-
gressive achievement test in the mid-year, in lieu of mid-
year examinations, that we withhold the seventh grade
examination, in faect, withhold all the colored school ex-
aminations until the spring. And I think we have rec-
ords which would show that the State Department, or
perhaps the supervisor of colored high chools consented
to the postponement of the examinations, of the giving
of the progressive tests until later in the year. Mr.
Hershner, the Assistant Superintendent, also stated that
he had conferred with the negro principals, and that
they preferred an objective test, which this progressive
examination is, rather than old type of essay type of
examination, or paragraph examination, as we sometimes
call it. We then called up the statistician of the State
Department of Education, and asked whether or not, in
her judgment, the giving of this progressive achievement
test in June to the colored pupils to the seventh grade
colored pupils, would be a fair measure of their abil-
ity to enter high school, or would measure their achieve-
ments in the seventh grade. We therefore, decided to
give this test. And it was given in June, 1935.

Q. Now, there are a couple of questions, Mr. Cooper.
Do you know the purpose of this examination? I mean,
from the letter the State Board sent. Was it for the
purpose of finding out what the child was doing, for
the purpose of placing the child, or was it for the pur-
pose of promotion? A. To measure his grade placement.

Q. That is right. Now, this examination was used in
the white schools for that purpose; is that correct? A.
Partly; and also used by the principals at the end of
the year in evaluating whether or not a child was eligible
for high school.
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Q. Right; but the examination was not the sole cri-

te;;ion as to whether he would graduatet A. No, it was
not.

The results of the test given in January, 1935 were
so high that we deemed it a very liberal move to give
the same examination to the colored schools in June,
1935. The average placement on the white examination
was eighth grade ability in reading and comprehension,
9.5; in arithmetic and reasoning, 9.2; arithmetic funda-
mentals, 8.4; language comprehension 7.9. Ninety-eight
point five (98.5) per cent of the pupils were above the
score. In marking the examinations on a standard test,
you minutely follow instructions. The achievement test
was the Tiegs-Clark sent out by the State Board of Ed-
ucation, This examination given the white schools in
January was for the purpose of placing the children in
lieu of mid-year examinations. When it came time for
the white child to complete the seventh grade and to de-
cide whether or not he was eligible to go into high school,
the principal took into conmsideration this examination
plus what the child had done, in his personal know!l-
edge of the records of the child in the school for that
year. The colored child took a mid-year examination.
I suppose they did. This examination was prepared by
the principal of the school and the Board had nothing
to do with the examination and did not see it. When
the colored child reached June, the principal of the col-
ored school had authority to promote him out, but not
to promote him to high school. At this point the child
had not yet taken his examination. The colored prin-
cipal had no jurisdiction over the progressive achieve-
ment test. I do not know whether the principals were
informed of the result of the examination. Later in the
year perhaps the principal was. These principals are
appointed by the Board. The achievement test for col-
ored pupils is this progressive achievement test. The
same test which was given to the white pupils in Janu-
ary was used as the sole criterion as to whether the col-
ored child should be admitted to the high school in Bal-
timore City with tuition paid by our Board. The prin-
cipal had nothing to do with it. This was true of the
1935 examination. The other examinations were essay-
type questions, the same as those the white children took.
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Q. Now, right there, would yon show me the records
you keep of the examinations given to white pupils, and
how many passed and how many failed? A. We can
not differentiate between those promoted and those pro-
moted to bigh school.

Q. But you can in the colored schools, can’t you?! A.
No, we can not. We have no records as to—we would
have to work that out.

Q. If X show you that in here youn have a record which
says 80 many children graduated from the seventh grade.
A. Promoted.

Q. Promoted? A. Yes.

Q. And then in your minutes it shows how many passed
the examination, and you would know then. I would have
an idea. I would know, yes.

Q. How would you find out about the white children,
or, would you ever know?! A. Well, we would have
checked up with our high school principals as fo how
many children came into the high schools.

Q. Why do you tske such special pains about the col-
ored children in their examination, and how many passed
and how many failed? A. It is not a question of special
pains. 1t is a question, as I said before, ug;on administer-
ing the examination in a way we feel is fair, impersonal
and uniform.

Q. Even for the question of keeping your records. 1
mean, a8 to whether or not—what difference does it make
as to how an examination is given, as to how you shall
keep your record of it? A. The record in the minutes
to which you refer is snbmitted to the Board of Edu-
cation, in compliance with the order of September 7ibh,
I think it is, 1926, that the assistant superintendent shall
recommend as to the eligibility of pupils, colored pupils
who wish to enter the Baltimore City high schools.

Q. Then, can you tell me why the statement is made
—it says number recommended; and he goes into detail
as to the number who took them. And he had to lower
their mark to get them through. A. Because we are
. asked for a complete report.
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Q. Oh, I see, but the Board does not require a recom-
mendation from the superintendent as to whether a white
child is admitt{ed, does 1t* A. It does not.

Q. The_, as a matter of fact, the requirement that the
negro child not only meet the requirement of the Board
that the white child meets, but also be recommended by
the Assgistant Superintendent, is an additional burden
not placed on the white children; is that not correctt
A. No, I don’t think that is correct.

Q. Well, if a white child passes the examination, does
that child automatically go into the high school? A.
Not automatically; if he passes the examination, and if
the principal records on that test, on the report that he
is promoted to high school, he is eligible for high school.

Q. Now, if a negro child passes the test, is he eligible
for high school? A. Which fest?

Q. The uniform test that you mention? A. If he passes
the test prescribed by the County Board of Eduecation.

Q. He is eligible. A. given under the auspices of
the Board of Education, he is eligible.

Q. 1Is he eligible, or does he not have to be recommend-
ed by the Superintendent always? A. The Assistaunt Sa-
perintendent bases his eligibility upon the basis as rep-
resented by the test.

Q. But he can not get in if the Assistant Superintend-
does not recommend him; is that correct? A. The As-
sistant Superintendent recommends back to the Board
of Education.

Q. My question is, the colored child can not get into
the city school under your {uition paid unless the As-
sistant Superintendent recommends bim. That is my
question, A. Yes, plus the approval of the Board of
Education.

Q. But that is not required of white studentst A.
No.

In compliance with the regulations of the County, Sep-
tember 1926, the superintendent approves all pupils eh-
gible for high school after they have passed and met
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the %nirements prescribed by him for eligibility. We
can how many white stndents were promoted but
we cannot tell from our records how many were pro-
moted to high school. In 1934 and 1935 78.01% were
promoted but we do not kmow whether they were pro-
moted to high school or out of school. The total num-
ber is 1657, The records of the number in the first year
high school for this year did not show bow many 'ﬂ)t
in because there might be a number of repeators. e
only way to check would be to contact the individual
principals. We can always tell the naumber of colored
children who have passed the examination from ounr ree-
ords. According to our records, 128 colored children
were promoted from the seventh grade in 1931. 89 ap-
gg for the examination and 30 passed. In 1932,

were promoted. 52 out of 133 applicants were an-
thorized to attend the colored high school. In 1933,
153 were promoted and 62 were recommended for high
school. In 1934, 137 were promoted and 31 were recom-
mended for admission to high school. In 1935, 153 were
promoted and 64 passed the examination. I think the
percentage of the number who passed the examination as
against the number who were promoted from the sev-
enth e as between white and colored is lower for
the colored. I think the explanation is the availability of
the pupil. It might be possible that the pupil is receiv-
ing inferior instruction. There is also a poasibility that
the person who gave it, the examination, did not give
it properly. There is a possibility that the person mark-
ing the tests did not mark them accurately except that
this was not possible in 1935 under the progressive
achievement test.

Q. That is what we want, those who were promoted
to high aschool. Now, Mr, Cooper, these atate standards
here that your schoole follow, and which have been
marked for identification as Petitioner’s Exhibit 2 for
Identification, I will ask you to read from page 135, as
to admiseion and graduation. A. Do you want it all?

. I mean, if you please, if yon will just read this
ight here, down to that paragg;ph there, please, sirt A,
o isgion by Elementary School Certificates.

*‘The high school in order to fulfill its function, should
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articulate both with the schools below and with the schools
above. The high school is not a separate institution,
but an integral part of a common schoo! conrse of eleven
or twelve years. In general, for a pupil to enter apon
the firat year of high school work, he should have com-
pleted in a satisfactory manner the elementary course
of seven (or eight) years.

‘“The principal test for entrance should be the ability
to do the work of the high school. This is usually based
on the character of the pupil’s previons achievements,
as shown in his daily work, tests, and formal examina-
tions, these factors being taken as a whole.

““The possession of an elementary school certificate,
signifying the snecessful completion of the pupil of the
course of study preseribed for the elementary school, is
sufficient to entitle the pupil to enter an approved high
schoo] without examinations.’’

. That is right. Now, being an officer of the State
of Maryland—and that is admitted—you are acquainted .
with the educational laws of the State, are you nott A.
Somewhat. :

Q. Are you acquainted with the fact that these stand-
ards have the force and effect of law?! A. That is not a
mandatory thing, in my opinion.

Q. That is, in your opinion? A. Yes.

Q. Do you think, first of all, that as to the colored
children, youn are following that provisiont A. We are
not following the provision either for white or colored.

Q. That is right. You are not following the provision
in the code. I mean in the standards. A. They are op-
tional standards, as I interpret them.

Q. As you interpret them, you interpret them as op-
tional. Now, you deny that the satiafactory completion
of the seventh grade antomatically entitles the pupil to
admission to a high school; do you deny that! A.In
Baltimore County, yes, because there is a special exami-
nation prescribed for entrance to high schools.

Q. Now, under just what authority was that exami-



school education is the rightful heritage of every Amer-
ican boy and girl of high school age and that ‘it is the
function of the high school to welcome every such boy
and girl, and to adapt subject matter, methods and or-
ganization to the needs of such boys and girls.”

*It should be remembered, too, that in a democracy
the high school far from being a luxury, is a necessity,
not only for the individual, bat for society. The day 1s
past when a free elementary education for all is adequate
for the safety, welfare, and progress of our country. The
formative period of life is the high school age; it is at
this age that careers and life ideals will be developed,
that the instincts will be turned to social welfare or to
social ontlawry, and that capacities for achievement will
be discovered and developed.

““A high school, therefore, is not adequately fulfilling
its function and the social responsibilities, unless it num-
bers in its enrollment every normal boy and girl of high
school age in the community, and so satisfies with its
curriculum, methods of instruction, and machinery of
organization, the individual needs of the pupile that un-
der any but extraordinary circumstances they will want
to continue in high school, and receive the training which
is essential to active, nseful and reliable citizenship in
a twentieth Century democracy.”’

There is nothing mandatory in that.

Q. But, Mr. Cooper, you said before yon did not think
they were in effect? A. There is no doubt this one was in
effect. That is not a regunlation that the Board of Edu-
cation has to follow. It is merely a suggestion.

(Mr. Marshall) If your Honor pleases, I move that
that be stricken ount, that voluntary statement as to what
these are. I submit that that should be stricken out, if
your Honor please. I have not asked that.

(The Court) I overrule the objection.
(Mr. Marshall) Exception.

Q. (By Mr. Marshall) Now, Mr. Cooper, the book yon
just read from is entitled ‘‘Standards for Maryland



84

County High Schools,”” issued September, 1935; is that
correctt A. That is correct.

Q. Now, did you consult the standards before you de-
cided to give an examination to colored pupils? A. No.

Q. Did you consult the standards when you found that
Margaret Williams had been refused admission to the
Catonsville High Schoolt A. No.

Q. Why was Margaret Williams refused admission to
the Catonsville High School? A. Because she did not
pass the examination prescribed by the Board of Edn-
cation for admission to the high school.

Q. Now, I agk you the same question I asked Mr. Zim-
merman. If Margaret Williams had brought to you a
report card written on the bottom, ‘‘promoted to high
school’’, and the prineipal’s name signed under it, and
she had been a white child, would you have admitted
her? A. Let me have that question again.

Q. If Margaret Williams had brought you a report
card, like her own, except that on the bottom would be
written ‘‘Promoted to High School’’, and the teacher’s
name signed under it, and Margaret Williams had been
a white pupil would you have admitted her? A. A white
pll:)pil who has recorded on the face of the report card
“‘Promoted to High School”’, with the signature of the
principal thereon, 1s eligible for admission {0 high school.

Q. That is right. Suppose, under the same conditions,
Margaret Williams had applied, and she had been a Chi-
nese child, what wounld have happened? A. I would have
referred the matter to the Board of Education.

Q. Right. And the same for a Japanese? A. Yes.

Q. Then, did you refuse Margaret Williams becaunse
she had failed in the examination, or did you refuse Mar-
garet Williams because she was a white child and had no
thgjxdt‘ to attend the Catonsville High School. A. Colored

Q. T mean she was a colored child? A. We refused
Margaret Williams admission because—in fact, the ques-
tion did not come up to us specifically whether she should
be admitted or not.
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Q. It did not come np? A. No.

Q. Why not? A. It was not presented to our Board,
as I recollect it.

Q. Didn’t 1 present a letter and petition to your
Board? A. The Board did not receive your letter and
petition; they rejected it.

The minutes will tell what was done with your peti-
tion. You came out there on one case on QOctober 8,
1935. I remember a letter sent me requesting me to ad-
mit Margaret Williams, a registered letter. I referred
the letter to the Board of Education. I do not recall
what happened to the letter after that. Then a letter
was sent to the Board, registered. I do not recall what
action the Board took on this. The minutes of October
8 have nothing to say about the admission of Margaret
Williams. These letters were referred to our attorney.
So far as the Board acting on it, her application is still
pending. If I am tendered in open court her applica-
tion as a first year student in the Catonsville High School
under my authority as superintendent, I would not admit
her. I would refuse it, yes. Because she is not eligible
for high school and secondly because she has not passed;
she did not pass the required examination prescribed by
the Board of Education. If she had passed the examina-
tion, I would not have admitted her to Catonsville High
School because separate schools and separate educational
facilities are provided for negro and white children.
When Margaret Williams finished the eighth grade——

Q. Well, when Margaret Williams finished the seventh
grade she, as a citizen and a resident of Baltimore Coun-
ty, was entitled to some form of education; and what
did you as a superintendent offer her, along with the
other colored children?

(Mr. Rawls) Your Honor, I am going to object to
that.

(The Court) I sustain the objection——

(Mr. Marshall) I want to put this question right, so
they can object, and your Honor rule.

Q. (By Mr. Marshall) When Margaret Williams com-
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id the State or the County Board of Education offer
her in the line of further education at public expense?

(Mr. Rawls) I object to that.

{(The Court) That has been decided. I sustain the
objection.

(Mr. Marshall) And, if your Honor pleases, exeeption.
(The Court) Yes.

Q. (By Mr. Marshall) Now, then, in 1935, atter Mar-
garet Williams had gone back to the seventh grade and
had completed the seventh grade, what did the Board of
Education of Baltimore County offer her in the line of
further education at public expense?

{Mr. Rawls) Same objection.
(The Court) And I sustain the objection.
(Mr. Marshall) The same exception.

The Board of Education offers all students education-
al opportunities above the seventh grade who meet the
requirements prescribed by the Board. Margaret Wil-
liams stood in the same position as any white as well
as colored child. The white child took the progressive
achievement test in January 1935 and the Negro took
it in June. The white child was graded by examination
plus principal and the colored child was graded solely
by examination; the progressive achievement test which
had been given to the white child. The white child passes
the examination and then the principal promotes her be-
sides. The colored child has to take the examination,
pass the examination and then be recommended by the
sulperintendent before he can go to high school. The
colored child took the progressive test in June, 1935 with
a lowered standard t prescribed by the test. The
lowered standard was 250 pointsinstead of 260 points and
they had to be recommended by the assistant superin-
tendent. If Margaret Williams had passed the examina-
tion, we would have paid the full five years’ tuition for
her in high school. If she had gone into the high sehool
and had failed the first year, the question as to whether
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we would pay her tuition woald be based upon the recom-
mendation of the assistant superintendent after a close
examination of her report cards for the Baltimore City
work. If she had a very low standing, we might refuse
to pay her tuition further. The Board has been very lib-
eral. I do not recall anyone having been, or any action
by the superintendent in refusing to pay tuition. The
ruling of the Board is set out in the minutes of 1926, re-
serving the right to refuse to pay tuition if the chiid fails.
If a white child fails in some instances we put the child
out, bat this is not a settled rule. It would not matter
except as to the number of children whether a white child
stayed in or not so far as expense to the County is con-
cerned. If there is one colored child and that colored
child fails, the Board saves $150.00. The Board has never
been interested in the matter of saving money on the
tuition of colored children; in regard to paying tuition
in Baltimore City. We have been as liberal as we can
possibly be in regard to that. I do not know the per-
centage of negro to white population in the county. The
conrse of studies taught in the County is uniform as far
as I know to white and colored. I do not visit colored
schools. The assistant superintendent endeavors to en-
force the same uniform course of study. I sit in with
the assistant superintendent while the examinations are
being prepared. We accept his recommendation. In
1935, we gave the achievement test and in the past June,
1936, we gave the essay-fype test. In the places in the
minutes where we mentioned the fact that there were so
many students passed out of so many ‘‘contestants,’’
this was a very poor word. It should have been appli-
cants. This statement appeared in the minutes from the
minutes of July 10, 1931. We find the Board approved
the successful number of colored applicants for high
school tuition in Baltimore City. This also is poorly
worded. These minutes are read to the Board and ap-
proved by the Board. If the Board had recommended any
changes, they would have been there.

CROSS-EXAMINATION.

I have seen the report card offered in evidence this
morning during the petitioners’ testimony, the first time
T had seen it. I had not seen Petitioners’ Exhibit #1 be-



fore this time. Im the case of a seventh grade white
pupil, it is necessary for the principal to make the nota-
tion on the report card in his own handwriting *‘pro-
moted to high school,’’ with his signature below the state-
ment and the date. The principal is required by the
superintendent through instructions and letters sent out
repeatedly to do that. In the case of white pupils this
must be done. In the case of colored pupils, the report
card would not show anything as to the right of the child
to be admitted to high school. That is the uniform, uni-
versal practice of the school department. The eligibility
of a colored pupil to enter high scheol is determined by
the passing of the prescribed examination set by the
Board of Education or the superintendent. That is a
pre-requisite to the right to attend high school. The
pupil would receive evidence of this eligilibity by a letter
from the assistant superintendent or the supermntendent
stating that he is eligible and directing, listing the names
of the high schools in Baltimore City to which he might
apply. That form was used in this case in the letter we
have read, August 8, 1935. That letter was sent that the
pupil was not eligible. It gave the result of this exam-
ination and stated she would not be eligible to high school.
That eligibility depends upon the passing of the exam-
ination given under the direction and supervision of my
office. If the pupil successfully passes that examination,
she is notified by letter that she is eligible for admission
to one of the Baltimore City High Schools and that the
Board of Education will pay her tuition. At various
times we have considered the record of the pupil as sub-
mitted by the principal of the school and there have been
occasions when we have promoted, or had decided to pro-
mote, even though the pupil failed the examination. But
in case the pupil passes the examination, then the passing
automatically entitles her to attend high school. The
:1‘:3 variation is in some cases where the Pupil has failed

we have given consideration to other facts. By lower-
ing the standard, we have admitted other children. We
always recommend for high school pupils who pasa the
examination. This is the invariable rule. There is no
signature on this report card. The name of the teacher
is written above, Violet M. Taylor. 1 do not know
whether this is her handwriting or not. But the state-
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ment ‘“‘promoted to the eighth grade’’ is not signed by
the teacher. I have never seen any natation as ‘‘pro-
moted to the eighth grade’’ before. I have seen hundreds,
perhaps thousands, of these cards but I do not recall ever
bhaving seen a notation of this kind. It would mean noth-
ing to me. It would have no meaning to any school offi-
cial in Baltimore County. There is no eighth grade in
the publie schools of Baltimore County now. If the pupil
had succesefully completed the seventh grade and if she
were a white pupil, she would enter one of the first year
white high schools, The first year of high school; and if
she were a colored student, she wounld be eligible for the
first year, or, in Baltimore City it would be the eighth
year of the Baltimore City Schools. We do not have an
eighth grade in Baltimore County. The grade that would
correspond to the eighth grade would be the first year in
high school. When Margaret presented her card to the
principal of the Catonsville High School, if she had been
a white pupil she would not have been admitted to the
school. Her card would not be evidence of her right to
attend that school. She was treated precisely as a white
child would have been treated if she had applied to the
Catonaville school with this card or a similar card. There
has been no instance where a colored pupil successfully
passed in the examination has been refused admission to
a high school. 1 recognize the name, Violet M. Taylor,
as one ol the teachers. These report cards are given to
the pupil. They would not come to my department at all.
The cards are made out by the principal and handed to
the individual pupil. At the end of the year all pupils
are suapposed fo get some sort of card like that. The
examination given in June, 1934, was the old fashioned
essay or paragraph form of examination prepared by the
supervisors, the assistant superintendent and myself. It
was & uniform examination given to white and colored
alike. In the white schools in the year 1934, the pupil
who failed in the examination could not be promoted by
the principal without the approval of the superintendent
or the supervisor. That was the uniform rule applied as
far as I know, throughout the system. In 1934, the white
pupil and the colored pupil both had to pass the same
examination before either could be promoted. The dif-
ference in the examination between the white and colored
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pupils was that the colored pupils took the examination
at designated centers and the white pupils took the ex-
amination in the respective schools. They took the same
examination though. The grading was uniform. The
grading was ag uniform as it could possibly be. We sent
out and gave a weight to the examination questions so
there would be as little variation as possible. The pass-
ing mark for white was 70% in each subject and the pass-
'mf mark for the colored was 60% in each subject. The
colored pupils had a 10% allowance in the marking. Un-
less each passed, no principal had authority to recom-
mend to high school. The examination in 1934 was per-
haps different as to time. One was given in the centers
and the other was given in the schools. The eolored
pupils were marked by supervisors in 1934 and the white
pupils were marked by their principals or teachers, in
some instances, the principal was the teacher. With these
exceptions, the examination was uniform. In 1935, we
gave the so-called standard test to the white seventh
grade pupils in January. This was given in pursuance
of some recommendation of the State Board of Educa-
tion. The result of the examination indicated that it was
an easy examination for those students. They passed it
with marks so high that it indicated it was not a difficult
examination for those pupils. In some places 95%%
passed. This would be an unusual result in an ordinary
school examination—unusually high. The same exam-
ination was given to the colored pupils in June, 1935.
The colored pupils made a2 much poorer showing. I do
not know the difference in percentages, but I am certain
that a larger number of colored pupils failed than white.
This was the same examination given in other counties
in Maryland about the time. I think it was given a month
or two earlier, than June in the other counties. It was
given to both white and colored pupils. I do not have
the results clearly as to the comparison between the
white and colored pupils, but I am confident it showed
the white schools are very much higher in achievement.
I do not have the figures. Mr. Hirshner has them. The
test given in 1935, this so-called standard uniform test, is
known as the objective test. The gradings are not de-
pendent upon the judgment of the marker. The answer
is true or false; or right or wrong. In theory yon could
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practically conduct that examination like the marking of
a ballot at election. The grading or marking could as
well be done by any person familiar with the key. There
is not any chance of error in my opinion, when the tests
are checked. This is assuming that the paper is hon-
estly marked. I have before me the apswers of Margaret
Williams in June, 1934, and June, 1935—the first being
the old form of examination and the 1935 examination
being the standard type. (Examinations introduced
and marked Defendant’s for Identification #1 and
#2.) 1 obtained these from Mr. Hirshner. They have
been in our custody. They were in the City office of the
Board of Education in Baltimore City. The City office
is located in Baltimore City because it is the population
center of Baltimore County. These examinations were
collected in the four or five colored schools and brought
to the Baltimore City office. They were examined by the
supervisors in 1934 and examined under the direction of
the supervisor and specially trained people as assistants,
college graduates, I might say in most cases, 1934. 1t
took about seven people and in 1935 it took econsiderably
longer. We had 128 papers in 1934. We collected the
colored pupils in these four or five school centers and
had them take the examination. It is desirable to do
the same for white pupils but we could not do it because
we could not handle the sitnation. The white school popu-
lation, in round numbers, is 24,000. We have, in round
numbers, 2,000 colored pupils in our schools. About one-
twelfth of the white population. In the colored seventh
grade in round numbers we had 200 and in the white
seventh grade in round numbers 2,000. I could not say
the average since 1926, but I would say approximately
50 pupils entered the high schools per year. Last year a
total of 158 in the high school in all the five years. The
gize of our ordinary white schools in the county for sec-
ondary schools are from 500 to 1,250. There is a differ-
ence in efficiency between a small and a large high school.
Tt is impossible for a small school to offer the various
types of subject matter that a large school can offer. It
is also difficult to obtain efficient instruction in a small
school. I think this is an accepted principle in educa-
tion. These 158 pupils would not be enough to provide
the facilities that you properly should have in a high



school. I think they get betier ednaahonal opportunities
in Baltimore City then our white children get in Balti-
more County. If I had the choice I would not erect a
high achool in Baltimore County as against sending them
to the larger schools in the City. I am inclined to be-
lieve that the colored schools in Baltimore City rank bet-
ter perhapu than any other schools south of the Mason
and Dixon Line. I feel that in Baltimore County we are
for the best interest of our colored pupils when
we send them to those schools. That has been our only
and sole purpose in sending the colored pupils to schools
in Baltimore City in order to give them better educational
facilities. I am not aware of any discrimination in the
giving of those examinations against the colored pupils
which I would eall an unfair discrimination. I think they
are treated as fair as the white pupils. If there is any
discrimination, it would be in favor of the colored chil-
dren. I think it applies to the liberal treatment in the
marking of the papers, the essay type, but it generally
applies in the progressive achievement test as well a8 in
Liberality in regard to the time and the giving of the test.
The passing mark has been repeatedly reduced in order
to give high school opportunities to more colored chil-
dren. In the 1934 examination, Margaret Williams re-
ce:ved the follo grades: 347% out of a possible 100%
in Geograph g out of a %sslble 100% in History,
61% out of a posmble 100% in English, 37% out of & pos-
sible 100% in Arithmetic. Tlus would indicate that she
wu un; prepared at that time for admission to high school,
very low grade. I would rate her as unsatisfactory with
the exception of English. Others were very unsatisfac-
tory. In the 1935 examination, she obtained a score of
244 points out of a possible 390. That would indicate that
she was not eligible for e:ghth grade work, or first year
high school work. It would indicate it very clearly ae-
cording to the standards of this test. This would be true
according to both examinations. I know of the two let-
ters sent here in August, 1934 and 1935. I know now that
she failed in both examinations and that she was so noti-
Upon examination, the highest colored school gwpu»
latxon in Baltimore County is at Towson, Sparrows Point
-~ and Turners, which is in the same vieinity as Catonsville.
The center of the population would be in Baltimore City.
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It would be very much more convenient for the colored
children to attend school in Baltimore City. I would say
this would be in regard to 90% of the population. At-
tendance at Baltimore City schools is more convenient
than attendance at some county school. I ghould say the
longest distance in Baltimore County that white students
attend high school is 11 or 12 miles. We have a few
pupils who attend that distance. I should say the aver-
age distance would be 5 to 6 miles and that is frequent,
very frequent. These are children between the ages of
12 and 17. I think the colored children are perhaps a
year or two higher in grade generally.

REDIRECT EXAMINATION.

We base our examinations on the courase of study and
we base our instructions on the course of study. We
make modifications in the course of study in the colored
schools and the white schools to meet the individual needs
wherever we can, but we do not change the basie funda-
mentals of our courses of study in either school. We en-
deavor to give the same quantity and quality of exam-
ination to white and colored children. A large high school
is better than a small one and this is also true of the ele-
mentary school. With equally good teachers in the grade
school, we do more teaching in quality in a grade organ-
ization school than we do in a one-teacher school. The
teachers in the colored schools have the same certificates
as the white teachers and the same qualifications as far
as I know and they are supposed to do the same kind of
teaching as the white teachers. I cannot account for the
poor marks of Margaret Williams’ examination and the
good marks on her report card. I do not know whether
the teacher is making a deliberate falsehood. She is my
agent, appointed by me, and supervised by my other
agent, Mr. Hirshner. So far as I know, she is acting as
a qualified teacher should act. I never sent for Margaret
Williams’ record from Miss Taylor. It never occurred to
me to go in and check a teacher where the child had twice
taken the seventh grade and was unable to pass the
examination. Mr. Hirshner no doubt checked up on the
teacher and does check up on teachers. If Mr. Hirshner
allows her to remain there, I assume she is putting over
her job properly. (The witness shown two leiters, one
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hhnandonesenttothe]!odfd.) I received these

letiers, - (Papers referred to marked Petitioners® Ex-

. hibit 4 and §.) The white principals make notations on
the report cards as to whether or not the child is pro-
moted to high school. There is no possible way that
Margaret Williams could have on this card ‘‘promoted
to high school’’ with the principal’s name signed under
it. It is absolutely impossible. If she had passed the
examination, she would not have had that put on her re-
port card. We refused her admission because we do not
admit colored children to white sehools, and in the first
place, she was not eligible. In the ecase of colored ehil-
dren, before we pass them we consider the records of the
principal. We do it before we pass them and after-
wards. We do not go over the records until after the
examinations are given. If the child fails, we might help
him out. All these records show from the principal is
whether he recommends the child for promotion. (Papers
referred to marked Petitioners’ Exhibit #6.) We never
receive an actual record of the child showing the actual
subject marking, prior {o passing an examination for
seventh e pupils. We cannot produce one of these
records for 1934 and 1935, but we ean produce it by to-
morrow. After the child has passed the examination, we
mail the letters saying that ‘‘yon have passed the exam-
ination, and you are entitled to admission into the high
achools in Baltimore City’’ and that entitles her to ad-
mission to the Baltimore schools. She could not take that
letter and get in the Catonsville High School becanse it
does not pertain to the Catonsville High School. It per-
tains to the Baltimore City Schools and it pertains to
Negroes. When a colored child leaves the Baltimore
County and goes to the Baltimore City schools, the next
grade he goes to is the eighth e. There is such a
thing as an eighth grade in Baltimore City, but not in
Baltimore County. The colored children go to school in
Baltimere City but not in Baltimore County. ‘‘Promoted
to the eighth grade’’ would not necessarily mean some-
thing to somebody in Baltimore City. If a white child
had presented a report eard in the same form as this one
(Petitioners’ Exhibit #1) 1 would have refused to sc-
cept the child because the card is not properly endorsed.
I would make her get it signed by the principal. I did

sent to
4
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not send word to Margaret to that effect. There was no
occagion to send it to her because she had been notified
by her teacher that she would not be admitted to the high
school without passing the required examination. When
I saw the photostatic copies of this report, it meant noth-
ing to me in regard to her examination. I refused to ad-
mit her. I knew she had failed when I refused. I did
not refuse except to inform Mr. Zimmerman. The mat-
ter was referred to the attorneys without any action of
the Board. We did not answer the letter. The examina-
tions given the white pupils in 1934 and 1935 are in the
offices of the high school. We cannot get the white exam-
inations because they are not kept more than six months
in schools. We have the colored examinations, but we do
not keep the white ones. We do not keep the colored ones
for an indefinite period. We keep the colored ones and
not the whites because they are small in number from the
standpoint of storage and the whites are not transferred
from the respective schools to the central offices. The
supervisors and superintends see the white examinations
at the schools. They are never forwarded to our office.
The reason there are only 158 colored pupils in the Balti-
more City schools is because they fail to pass the required
examination. The local colored principals have the op-
tion to encourage or discourage children from taking the
examination but they may still go, even though they are
disoouraged. The white children travel an average of
five, six and seven miles and some go as far as eleven.
Some travel by our transportation and some furnish
their own. The center of the colored population is in
Baltimore City and I think the center of the white popu-
lation would be perhaps in Baltimore City too. We have
small high schools in Baltimore County that offer one
yvear’s work. One of them offers two. Most of them have
been failures. The largest white high schools are in close
proximity to Baltimore City. The auditorium in the
Catonsville High School seats 500 people and would seat
the seventh grade pupils in that district surrounding
Catoneville High School, but you cannot satisfactorily
conduct an examination in an aunditorium. We do not
have enough disinterested persons fo administer an ex-
amination in the classrooms. The examiners do not ex-
amine white children. The principals do. It is to the



best interest to have disinterested pérsons give the exam-
ination. In the white schools the principals give them
but we wonld like to have the conditions different.

Q. (By Mr. Marshall) Going to the extreme, if a prin-
cipal gave an examination and told the answers to the
pupils and that examination was sent in to your office to
be marked, is there any way that the markers could know
whether that was done of not?

Now, they do want you to answer that.
(Mr. Roe) We object to the question.
(The Court) I sustain the objection.

(Mr. Marshall) And we take an exception.

Q. (By Mr. Marshall) One more question, to keep the
record straight. I show you this letter, and ask you if
you remember it (handing letter to witness)t? A. Yes,
1 do.

Q. And that included a letter from Mr. Hirshner, is
that correct? A. Yes, that is right.

Q. (By Mr. Marshall) Now, Mr. Cooper, again we
want the record to show that in the subpoena to yon you
were requested to bring with you all records of the white
examination; is that correct? A. That is correct.

Q. And that you are unable to produce those records?
A. We have the records. We can, perhaps, produce the
records and what the pupils’ scores were; but as to the
papers we can not, no, absolutely impossible.

Q. You are unable to produce the papers?! A. We do
not hold those in the schools. We have no space for
them. We hold them for a period of six months, and
they are subject to the inspection of any one interested,
:h p:rent or any interested person, but not longer than

at.

Q. And you mentioned a little while ago that yon held
the colored papers for a little while, but do not hold
them forever. Approximately, how long do you hold
themt A. I don’t know. I don’t know whether we have
them back farther than 1933 or °34.
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Several times we lowered the marks for colored pupils.
The Board instructed us to raise the examination be-
canse the examinations were not a true measure of the
students’ ability. We lowered it to deal more liberally
with the colored pupils. In the achievement test, we low-
ered the passing mark. We reduced the points from 260
to 250. In 1933 we had a resolution by the Board that
the colored children had to attain the same percentage
as the white children, namely 70%. When we lowered
the mark in 1935, we did not put that in the minutes.

HENRY M. WARFIELD,

a witness of lawful age, having been first duly sworn,
testified as follows:

“] am president of the Board of Education of Balti-
more County and one of the respondents in this case. I
have been president about three years, occupying such
office in September, 1935. I do not recall receiving a let-
ter personallv from Thurgood Marshall requesting ad-
mission of Margaret Williams to the Catonsville High
School, but I did see such a letter addressed to the Board
at a Board Meeting. The minutes of the Board on page
325 which show that Attorney Thurgood Marshall ap-
peared before the Board with a petition to establish high
schools for Negroes and that the petition was rejected
are correct. At that Board Meeting we stated that we
would not accept the petition. I do not recall what action
the Board took on the letter referring to the application
for admission to the Catonsville High School on behalf
of Margaret Williams. We would reject an application
for admission to the Catonsville High School on behalf
of Margaret Williams if such application shounld be ten-
dered now because that is a white high school, and fur-
ther because she did not pass her examination.

Under our rules it is impossible for any Negro child
to be admitted to the Baltimore City High School, with
our Board paying the tuition, without the recommenda-
tion of Mr. Herschner. I am not sure about the require-
ments for the admission of white students into the high



95

schools in Baltimore County, but I believe that they must
pass an examination and receive a recommendation from
their principal. I am not sure as to what the recom-
mendation is.

While I cannot recall definitely what was done with
the application of Margaret Williams, I do know that the
Board did not consider and did not intend to admit her
to the Catonsville Highk School. They refused her at
that time, and speaking personally, so far as I am con-
cerned, she is still refused.

I did not on October 8, when Mr. Marshall appeared
before the Board, make the statement that I and the
Board did not intend to spend one cent more on the edu-
cation of Negroes in this county.”’

JOHN T. HERSCHNER,

a witness of lawful age, being first duly sworn, testified
as follows:

“‘] am Assistant Superintendent of the Schools of Bal-
timore County; my official duties include general super-
vision of the colored schools, some administrative duties
pertaining to repairs and some other administrative du-
ties relating to the placement of children in some of the
schools. 1 have been in charge of the colored schools
since 1900. Superintendent Cooper and the Board are in
charge of the white schools; I have nothing to do with
the administration of the white schools so far as admis-
sion to olass and graduation are concerned; I do not
know how instruction is supervised in the white schools.
There are seven supervisors for the white schools and
I am the only supervisor for the colored schools. There
are twenty-four schools under my charge, all of them
elementary schools. I recommend the employment of
teachers in the colored schools. I have visited the Cow-
densville Elementary School a number of times during
1933-34-35.

There are no colored high schools in Baltimore County.
The Baltimore County Board of Education provides for
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the education of colored children in Baltimore City High
Schools, if they meet with the requirements of the Board.

Five years of high school education are provided in the
un“tmn'n 4o nvrv‘v Qn"rr;n‘ m‘vrn- nn""“mnwﬂ lavnter

Ew  wrew, v-»-..vi

Board of Educatmn has been paving for ﬁve years in the
city high schools, since June, 1934. The white students
in Baltimore County receive four years of high school
education, receiving a diploma at the end of the fourth
vear. I do not know whether Baltimore City High
Schools grant the Negro students of Baltimore County a
diploma at the end of four years or not.

Every Negro child in Baltimore County mag go to high
school wher he so desires, ‘‘if he has completed satis-
fnnifnﬂlv the testa®’. This test ie sot forth 'l'm' the echonl
authorities for entrance into high school. Every seventh
grade Negro child in Baltimore County may take that
test. I wrote the letter addressed to Mrs. J. Hasty at
Overlea, Maryland (Petitioner’s Exhibit No. 9), which
includes that statement that the principals are instructed
by us not to recommend pupils who do not have a fair
chance fo pass the examination. I also wrote the letter
addressed to Mr. C. G. Cooper, President of the Board
of Education, Court House, Towson, Maryland (Peti-
tmner 8 Exhlblt No. 10), Whl(th included the statement
tﬁat prxucrpaxs were IHSH’UGL'B(I to send omy rHOSE appn—
cants (to the examination for admission to high schools),
who had a reasonable chance of success. At our regular
teachers’ meetins of Negro teachers we discussed these
problems and because there are & number of these Negro
ohildron who sonld not MQE"‘I’]"I? nags th the sxgminatian and
for that reason we do not want to encourage them, we
felt it futile in some instances, if they were low grade,
and could not possibly pass, for them to make the attempt.
But we did instruect the principals that we wanted every
child who had any chance whatever to get into that school
to come. We left it to the judgrnent of the principals to
determine if a child had any possible chance of passing
the examination; although they were instructed at our
teachers’ meetmgs to send all the children if they wanted
to go. 1 do not know whether similar instructions were
given to white principais about their students. While I
may have used, in my letters to the principals, the phrase
that they were “‘instructed by us not to recornmend pupils
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who did not have a fair chance’’,' that may have been

badly worded. What I intended to convey was that they
shonld ¢‘dissonrage’’ thase who eonld not pass the exam-
ination. It would involve time and expense to send the
children who had no possible chance to pass. By expense,
I mean expense to the patrons and not the taxpayers of
Baltimore County.

¥ exnonted the nnmqh to datormms the shildren wha

e -

had a fair chance of passmg by their g&neral class work
and their examinations in the class rooms. I never gave
distinet instructions to the principals of the Negro schools
how they should determine whether or not a given child
could or would bave a fair chance of passing the exam-
nation.

T and the principals and teachers in the Negro schools
do onr best to aee that every child in Baltimore County
is advanced to the seventh grade and make the same ef-
fort to get the child beyond the seventh grade. No
teachers are insiructed nmoi io alfow chiidren in grades
other than the seventh to take the examinations to deter-
mine whether or not they shall be promoted to the next
succeeding grade. That instruction applies only to pro-
motion out of the seventh grade and is conditional and -
even there the principals are encouraged to let all stu-
dents go if they want to. T do not have any written in-
structions to the colored pnnclpals in Baltimore County
showing this fact. It was only discussed in meetings.

Q. If a principal in a colored high school had a large
number of students taking this so-called county-wide ex-
amination, and a very small number of those children
were able to pass that examination, would that fact be
considered by you as having any connection at all with
that prmclpal 's ability to administer his school prob-
jems?

{ir. Kawisj 1 object.
(The Conrt) I snstain the objection.
(Mr. Ransom) Note an exception, please.

The examinations which are given to the Negro chil-
dren in Baitimore County are made up by the super-
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visors of the white schools under the instructions of the
Superintendent, and I am not in on it. I did not assist in
drawing the 1935 examination, for that was the *‘stand-
ard test’’ and Mr. Cooper angd I selected it as the test
for the examination for promotion to high school in the
colored schools. I do not think that it was given to the
white pupils for that same purpose. The 1934 test was
of the essay type and the supervisors of the white schools
prepared that and I was in consultation with them. 1

A vt Al T aran muwnoant whae tha baod e dha arhids
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pupils was prepared in 1934, I do not recall how many
copies of this examination I had printed in 1934.

I do not recall when the examinations for the colored
schools were made up probably in April or June; Super-
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edge of when the examinations for the white schools are
made up.

I do not know what happens to a high school student
in the white schools of Baltimore County who fails
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part of my job to keep tract of the Negro children of
Baltimore County for whom tuition is paid into Balti-
more City High Schools. I get reports from the prinei-
pals of these schools to find out how many have failed.
‘We wrote a number of Negro pupils about the regula-
tion of the Board of Education of Baltimore County to
the effect that if the student did not satisfactorily per-
form his work during the year in the high school, his
tuition would be no longer paid, in order to stimulate
their interest to keep up their wark, that that would
possibly apply. I think we enforced it in one case this
year. 1 wrote the teachers of the high school that we
could not continue his tuition.

Q. Are you familiar with the regunlation of the Board
of Education of Baltimore County to the effect that if
the student does not satisfactorily perform his work dur-
ing the year in the high school his tuition shall be no
longer paid? A. Well, that was—we wrote a number of
these pupils, in order to stimnlate their interest, to keep
up their work, that that would possibly apply. But we
did not enforce it, except I think there is one case this
year, a child, that talking with the teachers of the high
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school, that had been in school, dhd done very poorl
last year, and failed hadly. 7

(J What do you intend {o do about that, or what have
yon done? A. Well, I wrote them that we could not
continue, I did not think we could, and did not see how
they could carry the work.

Q. Do you know how many subjects that child did
pooriy in iast year in high school?

{Mr. Rawls) May it please your Honor, there are 24,-
000 in that, and we will be bere antil——

(Mr. Ransom) There are not 24,000 from Baltimore
Connty for whom tuition is heing paid.

(Mr. Rawls) I object.

(The Court) You can get the benefit of anything yoa
want in the way of an exception by s1mply stating your
proposltxon But I am not interested now in finding out
anyihing about the system of high schoois in Baltimore
City, or the children sent from Baltimore County. What
I want to know is whether this child had a right to go to
the high school. Ard I am going to limit it to that, gen-
tlemen. I must do it in the interest of time. 1 am go-
ing to eliminate anything ontside of that. All of these
things you are gomg into now 1 do not consider ma-
terial. If you were going into the whole case, yon might
have a right to do so. But I eliminated all of that in my
. opinion. Of course, if 1 am wrong in that, I am wrong

in everything.

(Mr. Ransom) If the Court pieases, before the Court
rules on that particular matter, I want to say 1 am not
irying to prove anything about the system in Baltimore
City. I am talking about the system in Baltimore county.

(The Court) Yes, but the trouble is that the child has
not gotien there yei. Woat you say is that the child

was entitled to go and had passed all of the necessary
tests, and then she was illegally not permitted fo go.

(Mr. Ransom) If the Court pleases, I fear that the
Court is laboring under a misapprehension. The Court
meniioned a few momenis ago the fact that we had ai-
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leged that the girl had passed the examination satisfac-
tonly We have never go alleged We do not a.llege that
the child passed auy exmminaiion. As a maiter of fact,
we merely said that the girl had satisfactorily completed
the seven years of elementary work in the system, and
that she was entitled to admission to the high school
gystem. Respondents in their answer set up the fact
that they had an examination ont there. And in our re-
ply to that answer we denied that there was an such uni-
form examination; and we asserfed on the contrary that
it was a mere pretense on the part of Baltimore County
Board of Education to prevent the negro children from
obtaining a high school education. Now, the theory of

onr cnse is that there is no examination neesssary, and
that there is no uniform system of giving an examination
to determine eligibility for admission to the high schools;
and that if such an examination was given, then it was
merely for the purpose of reducing the number of stu-
dents Ior whom Baltnnore County pays tuition in the
City mgu schools. And in this case, of course, to make
it pertinent, to exclude the petitioner. That is the theory
of our case.

(The Court) I get your point; but I am not going into
that at all. I am going to stand on my opinion that it

iz necessary for you to show that this child was kept

out of that school arbitrarily, and that there was
no examination., 1 am going to decide that the
School Board of Baltimore County has the right to
make tests, examinations. You can not get away from
that; I do not think you can.

(Mr. Bansom) I want to except to that statement or
ruling of the Court.

(The Court) All right.

(Mr. Ransom) I am also excepling to the overruling,
or rather, to the sustaining of the objection to the last
question that was asked of the witness.

(The Court) All right.

The schools in Baltimore County closed on June 21,
1935. They closed on June 22, 1935. We gave the exam-
ination for admission to the high schools to the colored
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seventh grade pupils on June 15} 1934, We gave it on
Thursday, June 20, 1935.

This report card for Margaret Williams (Petitioner’s
Exhibit No. 1) is the official report card nsed in the Bal-
timore County schools, furnished by the Board of Edu-
cation to all the principals, both white and colored. The
words ‘‘promoted to Kighth’’ on this card, I suppose
mean promoted to the eighth grade. By the ferm *‘pro-
moted’’ I understand that in Baltimore County we have
two grades of promotion, ‘‘one to high school’’, as stat-
ed yesterday by the saperintendent, and another, ‘‘pro-
moted.”’ ‘‘Promoted’’ simply gives promotion from the
sevanth grade; giving the child the right to leave achool
to work, but does not promote him to high sehool. I sup-
pose the distinction is that they are promoted from,
they are promoted to. The words ‘“promoted to eighth
grade’’ on Margaret Williams report card do not mean
that she was promoted to the next higher grade, but
sumply promoted. She could leave the system or vepeat
the grade if she wished. If she hagd repeated the seventh
grade and was given this card with the words ‘‘Pro-
moted to the Eighth’’ on it, this was the act of the teacher
without authority. The teacher did not have authority
to promote her to the eighth grade. I gave this teacher
and other teachers in the colored schools instructions
about promoting out and promoting to. Those instruc-
tions were similar to the instructions set out in the reg-
ulations by the Board of Education and the Superin.
tendent of Schools for promotion to high schools and
promotion. T do not reenll whether those instrumetions
were in writing, but I did discuss the provision of the
Board with them in their teachera” meetings. That pro-
vision is that in the promotion to high school the chil-
dren were required to pass a certain standard examina-
tion as set out by the superintendent of the Board. I
neéver autborized the colored principals to promote the
children to high school. T do not know whether the white
principals were 8o authorized or not. My instructions to
the principals were that there would be a stated (stand-
ard?) examination for children who wanted to go to
high school and there would be promotions to those who
had completed the standard grade of work as best they
could, to pass out of the elementary school. The Nagro



105

principals are permitted only to promote and not to pro-
mote to high school. They can recommend those who shall
take the examination for promotion to high school, but
cannot promote them of their own accord.

The teacher had no authority to write anything ex-
cept ‘‘Promoted’’ on the report card in the blank space

provided. She eonld write ‘‘Promoted to Completion of
Seventh Grade’’ if she wished. After the teacher had
marked ‘‘Completed the Seventh Grade’’, the petitioner
counld have returned and repeated the grade if she wished
because some of the students did not do work which would
justify their promotion to high school. Looking at the
report card of Margaret Williams, I should say that
with credits such as are indicated on that card, her teach-
er wounld probably rate her as a fair pupil. There are
seventeen subjects on that card and, with the exception
of two, her credits are all ‘A’’’ or ““B’s”’, with a pre-
dominnnce of **A's’". The leacher should raie her as
a very good student, which is what she has done. Mar-
garet Williams should bave been encouraged to take the
examination. The teacher who taught Margaret Williams
is fair, being strong in teaching, but weak in adminis-

R e i

The examinations in 1935 were given to the Negro stu-
dents in five centers—Catonsville, Reisterstown, Towson,
Bparrows Point and Turners. I suppose the examina-
tions for the white students in 1935 were given in their
schools. The standard test thai we used ia 1935 was re-
eeived from the Board of Education. This test was sent
out by the State Board to be used throughout the entire
state to test all students. I first saw the tests some time
early in the year. Superintendent Cooper and I decided
that we wonld give them to those applicants for high
school in June. My instructions to the colored principals
were to discourage those who counld not possibly pass
from taking the examination, but still if they wanted to
take the examination, they could do so. No colored prin-
cipal has ever sent all of his students in the seventh grade
to take the examination.

Q. When did you give this test to the other grades in
the colored schools?
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(Mr. “Bawla) I object.

Q. Aside from the seventh,

(Mr. Rawis) I object.

(Mr. Ransom) If the Conrt pleases, that is very ma-
terial. If there was one examination given, the same ex-
amination given to all the students, it becomes very ma-
terial, as to the time when the examination was given

to other students before it was given to the particular
applicant.

(Mr. Rawls) I object; may it please the Court, they
are talking about grades from 2 to 7, and we are only
concerned with the seventh. They are differeat exami-
nations, as I nnderstand it, entirely different examina-
tions.

(The Court) Yes, confine it to the seventh.

_(Mr. Ransom) I except to the ruling, if the Court
pieases.

{The Court) Yes.

Q. (By Mr. Ransom) Mr. Hershuer, was this same ex-

amination used for testing more thau one grade in the

. * . - [ ey - -
system ia Baltimore County? A. Yes,

(Mr. Ransom) Now, if the Court pleases, I will ask
the witness at what time this examination was given to
the other students?

(Mr. Rawls) I object.

(The Court) I sustain the objection.

(Mr. Ransom) I except to the Court’s ruling.

(The Court) Yes. .

The course of study for both white and cofored stu-
dents in Baltimore County is made np by the Superin-
tendent of Schools and the supervisors and experts.

I have not aunthorized any modifications of this course
of study for the Negro schools. We try to follow it. We
use the same text books in the colored schools
a8 are nsed in the white schools We teach band-
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writing and have books for it in the colored schools
and had them guite a long time before 1936. We do not
have a penmanship insiractor within the colored schools.
Penmanship was one of the subjects upon which the pe-
titioner was tested in the standard achievement test in
1935. The possible score that she might have made on
penmanship is 15, while her actual score was 6, being
a difference of 9 points. Her total actual seore on the
examination was 244. The passing mark for the examina-
tion was 260, but we did reduce it, on my recommendation
to 251, the difference of 9 points, which might have been
allowed for spelling or handwriting, which would have
passed her.

The reason we reduced the passing score in the colored
schools from 260 to 251 was that there were so few who
had passed the higher standard. My recommendation was
made after the papers bad been graded. This test is a

standard achievement test devised by Ernest W. Tiegs
of the University of Senthern California and Willis W,
Clark, Director of Administrative Research, Los Angeles
Counnty Schools. The marual which accompanies the test
states the standard or grade which the child should make
on the completion of the seventh grade. This manual
says that the standard for a grade placement of 7.9, that
is for the ninth month of the seventh year, should be a
score somewhere between 255 and 259.

I do not know whether a report card, marked as the
petitioner’s was, with ‘‘Promoted to Eighth’* grade on
it, would be sufficient to entitle the holder of the card to
admission to the Baltimore City High Schools without
examination if she paid her own tuition. Such a card
would be no evidence that the Baltimore County Board
of Education had passed her as a student equipped to
sttend high school. The Board of Education of Balti-

-

more City does not require us {0 give an examination in
Baltimore County. I do not know whether Baltimore City
High Schools inquired of us whether or not a child had
satisfactorily completed the elementary work in omr
schoo}l system when that child made applieation for ad-
mission to the Baltimore City High School and indieated
his intention to pay his own tuition. We have a red card
- that indicates the grade standing which we use for trans-
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fers. If an inquiry were made of us, we might answer
that she had compieted the seven years elementary work,
but not taken such an examination. It would depend
upon whether or not the inquiry were made., This red
card.is an elementary school record given to the pupil
when that pupil transfers to another school to show his
grade standing his attendanee record ard the date of
his entrance in the school system. That card is given to
the student only if he calls for it and wishes to transfer.
We have a similar white card which is held by the teacher
in the school. If the student did not apply for his trans-
fer card and an inquiry were made of us for the student’s
record, we would write the principal of the school telling
her to send the transfer card. The teacher or principal
keeps thege records. She could write on it, if she wished
to, that the child had graduated. That has been done
on the two cards that have just been shown to me. The
transfer card that I now hold helongs to Margaret Wil-
liams and the penciled handwriting on that card is mine.
It says ‘‘Failed in the Examination’’ and I put it there
last Saturday, I think. I obtained this card from the Cow-
densville School after we were instructed to get all the
papers from that school and I merely made these no-
tations on each of the cards to show what had happened
to the children. There is no place on the card for the
teacher to indicate that Margaret Williams ever ook the
examination and either passed or failed. I do not re-
call ever having notified the teachers of the schools which
of their stodents pessed snd which failed in the exami.
nations, bat I did notify the students. I think I may have
gent noticeg to the teachers in 1935, but I am not sore.
I do not recall whether or not I have a copy of any such
notification. In 1934 three students from the Cowdens-
ville School took the examination and one passed it. In
1935 four took it and one passed it. The annual report
in 1934 shows that there were three students in the sev-
enth grade and all three were promoted out of that grade.
In 1935 four were promofed and one failed. The school
is small, having an average attendance of twenty to twen-
ty-one, 'The annuel repert refers in 1934 to these three
as ‘‘graduates’’. The term ‘‘graduates’ means there
that they have satisfactorily completed the course ac-
cording to the teacher’s judgment.
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I, myself, have given examinations to colored pupils
for promotion to high school, giving one in 1934 at Spar-
rows Point, in 1935 at Towson and again at Towson in
1936. The other examinations dnring those vears were

given by the supervisors and persons authorized by the
Superintendent. No colored school teacher or principal
has ever been anthorized to give any of these examina-
tions to the colored students. They have been instructed
to be present at the examination and to help distribute
the papers. None of them could give any instructions as
to the examination. Such colored teacher could help in
the arrangement of the pupils in the class room and when
there was an overflow, he could remain in the overflow
room to see that ‘‘conditions were favorable’’. I cannot
answer whether there are sny white principals in Bali-
more County especially trained to give examinations.
Some of the colored principals have had experience in
giving examinations, but I do not know whether any of
them are trained specifically for giving such tests. How-
ever, their gualifications for certification are the same as
those of white teachers.

In giving the examinations I know what students were
authorized to take them, because the principals reported
the names of those who would be there. Many came who
were pot named. The principal had to report all of the
seventh grade pupils and if they came and took the exam-
ination, 1t was all right. 1 think the principal gave me a
separate list of those whom he recommended for the ex-
amination. I did not know all the seventh grade pupils
in 1934 and 1935 either by sight or by name. The child,
when he came 10 the examination, did not bring a report
card or record of any sort from the principal. Miss
Grace gave the examination at Catonsville in 1934. Mias
Nellie Gray gave the examination at Catonsville in 1934.
She was formerly one of the supervisors and is now prin-
cipal of the white elementary school at Catonsville. I
think that she gave the same examination to the white
students in her school and then to the colored students
under my supervision. The duties of Miss Gray do not
include supervision of the Negro schools in the county.
She has been present at some of the Teachers’” Meetings

with me, but T do nof recail thai she has ever been present
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bhefore any of the Negro pupils. I do not think that Miss
QGray hag ever done any work among the solored gindents,

The purpose of the examination given to the seventh
grade pupils in the colored schools is for admission to
the high schools of Baltimore City and to determine
whether or not the student has completed the course of
stody prescribed by the Bgoard of Education of Balti-
more County. The teacher, yes, the teacher in the seventh
grade gives an examination of her own making and choos-
ing to her pupils at the end of the year to determine
whether or not they shall be promoted out. The student
might get ‘“A’s’’ and ‘‘B’s’’ and the teacher might cer-
iify that she had satisfacforily compieted the work of
the seventh vear and yet not be able to do the work of
the high school. I remember one case in which the teacher
was urging two children to go fo high school and I said
it was useless to encourage children like that to go to
bigh school. The thing to do was to carry them along
and finally let them get through the grade so that they
could getf their permits to go to work. One of these chil-
dren was in the third grade and the other was in the fifth
and they were not doing satisfactory work there. I do
not know whether they were getting ‘A’’’ and ‘“B’s”’
or not. Y8 & child is incapabls of doing aatisfactory work,
it would be the teacher’s duty to require him to repeat
the work of that particolar grade and if after repetition
the child was still unable to do satisfactory work, all that
we could do is promote him along to the seventh grade
and then I would say promote, not graduate him out of
the seventh grade, in order to comply with the compul-
sory attendance law.

The teachers and principals make up the records of
the colored elementary school which are submitted in a
report to the State Board of Education. They come into
our office and we make up the reporis from these records.
We mark them in the last column as graduates. The fig-
ures in the column which refer to the students as being
promoted and in the column which refer to them as grad-
uated are the same, but they were probably not to be in-
ferpreted the same from onr point of viesw. To me, the
term ‘‘gradusated’’ would mean that the child is capable
of going on to high school. It would not always mean
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that. In this case he would have to take the examination
to determine that. I pay very little attention to the word
‘“‘graduated’’. I think there should be some change in
the reports going to the State Board. The examination
given by the County Board for admission to high school
18 given to determine whether or not the child has com-
pleted the work according to the standards of the Board
of Education for the seventh year. The teacher gives the
examination for that same purpose. The teacher does
not aiways make and choose that examination herseif.
Somectimes they are made up by the teachers and some-
times by the supervisors of the white schools and ihe
school anthorities. I do not think there is any duplica-
tion of purpose in these examinations. The reason is
becanse the teacher conld not promote thoee children who
took her examination to high school. They can only be
promoted on our examination. The teacher is required
to give an examination in order to mark the students pro-
moted or not promoted. Its purpose is to see if they
have completed the work of that grade satisfactorily.
My recoliection is fhat prior to 1535 the chiidren who
took the examination for promotion to high school did
not have {0 take the examination submitted by the prin-
cipal. The teacher would recommend these who took our
examination on the basis of their class work throughout
the vear. The teacher might give the child a card cer-
tifying that he had been promoted and our office might
gsend the record to the State Board of Edueation that he
had been graduated without his having taken the teach-
er’s examination. I do not recall a single case in which
that has been done, however. 1 have never given any in-
giruciions io the colored principais not io give examins-
tions to those students who were going to take the high
school examination. I do not recall ever having discussed
it with the teachers. If a child did not take the teacher’s
examination and the teacher recommended her or him to
us for permisaion to take the high school examination
and that child failed our examination, I do not know how
the teacher should mark his or her promotion card. I
have never given any instructions in a case like that. I
do not put any confidence in or accept the teacher’s cer-
tification that the child has completed the work of the

seventh grade for admission {o high school. We would
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probably accept that certification that the child has sat-
isfactonly completed the work of the seventh grade ae-
oording to the teacher’s judgment. But I would not rely
upon the teacher’s judgment to the extend that I wounld
say that having done the work of the seventh grade sat-
isfactorily, the child is presumably capable of going on
and doing the work of the ai grad
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After the examinations for admission to the high school
are given, they are marked usunally by the supervisors or
by a committee appointed by the Superintendent. These
are not always the same persons who give the examina-
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to the office of the Board of Education. They are filed
in my office. I do not think I have them as far back as
1926. I know that we have them as far back as 1932.
‘We have not held all of them because of lack of stor

space in the basement of the Court House. The law only
requires us to keep them for six months, bat we do keep
them longer than that. After the grades were in the
office prior to 1936 I sent out personal letters to the stu-
dent notifying him or her of the results of the examina-
tion. I always examine the results before sending the

After the child has passed the examination, if he is
recommended by me, he can be recommended to the Bal-
timore City High School. My recommendation is based
upon the standard marke for the examination set by the
Board of Education upon my recommendation or that of
the Superintendent. On several occasions I felt we onght
to reduce the standards. I felt we ought to get through
more children. I recommended a reduction of the aver-
age grade from 60 down to 50 and on one occasion to 30.
I did this because I felt we ought to get more children
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into high school. My recommendation that the child shall

be promoted to high school, after he has taken the exam-
ination, is based solely upon the results of the examina-
tion. I only consult the principal in order to ascertain
the standards or grades of the children. I do pot reecall
how long I have been doing that. The records from the
principals eontained in 1936 for the first time a place for
the teacher to auswer the following question: ‘Do you
recommend the pupil’s admission to high school?’* This



uestion appears on the record for 1936 (Petitioner’s
%xhibit No, 6). It does not appear on the record for
1934 (Petitioner’s Exhibit No. 11). It does not a r
on the record for 1935 (Petitioner’s Exhibit No. 12). In
1934 there is a paragraph in my letter of May 10 which
aays, (addressed to the principals) “Star names of
pupils who are recommended for high school.”’ The same
statement appeared in my letter of 1935. The instrue-
tions on the records that we gave to fo the teachers in
those years read ‘‘Hecord names of ali sevenih grade
pupils and star those who expect fo take the scholarship
examination for free tuition. The star was for the pur-
pose of letting us know how many would take the exam-
nation.

I know a Mrs. Hasty. 1had an interview with her after
the examination for admission into high school. I did
not make a statement to her to the effect that there must
be an effort made to discourage too many of these colored
children from taking the examination because I did not
want them getting into high school at too early an age.
I did not say that I was making this statement because
1 kmew of one student who was only eleven years old and
ready for high school. I may have discussed the question
of children’s getting into high school too young, but I
did not say, so far as I recall, that I was discouraging
voung children from going to high school.

If the petitioner, Margarct Williams, had passed the
examination given, either in 1934 or in 1935 to determine
her eligibility, I would not recommend that she be admit-
ted to the Catonsville High School because that is a
school for white students only. We have separate schools
for colored students.

CROSS EXAMINATION.

There are twenty-four colored schools in Baltimore
County under my supervision. The examination given in
the colored schools in 1934 was the same examination
given in the white schools in 1934 to determine whether
or not the student was eligible for promotion to the high
school. That examination was made up by the sapervis-
ors of the while schools, the Superintendeni and mysell.
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I heard the testimony that the examination in 1935 was
given to the white schools in January and to the colored
upils in June of 1935. The examination was provided
y and given at the suggestion of the State Department
of Education. The teachers mark ‘‘Promoted’’ on the re-
port card of a colored pupil may represent at least two
classes of students—one being those who have satisfac-
torily and successfully, in the teacher’s judgment, com-
pleted the seventh grade, and the other class those who
are promoted for the purpose of having them leave the
seventh grade. The word ‘‘Promoted’’ would not indi-
cate to which of these classes the student belonged. Or-
dinarily, the teacher’s examination preceded the exami-
nation given under the supervision of the Superintend-
ent. The notice which appears on my circular of June 10,
1935, reading ‘‘All seventh grade pupils will take the
regular scheduled examination for pupils, which be-
gins Fridey, June 14, which is authorized to those who
are recommended by the principal as eligible for high
school, refers to the regular examination in the classes.
All pupils took that examination. It was for the purpose
of instruction. The examination for admission to high
school was held on June 20. That examination was the
same for both white and colored schools. The same is
true for 1935. I might have some students listed as pro-
moted from the seventh grade who would be taking the
seventh grade over again the following year. This plain-
tiff repeated the seventh grade in 1935 after she had tak-
en the examination in 1934. We have approximately 200
children in the seventh grade in Baltimore County. A
goodly number of them would be repeating the seventh
rade. I would guess that there might be fifty repeaters.
think that would be a low estimate.

The commiitee which marked the papers in 1934 was
composed of the seven white supervisors. I did not
mark any of the papers myself, but I was there and the
committee consulted me in regard to these colored ap-
plicants. That was in 1934. In 1935 a special committee
arranged for and planned by Superintendent Cooper did
the marking of the uniform tests. The members were per-
sons trained to do that type of work. No consideration
other than the successful passing of the examination en-
tered into the recommendation for admission to high
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school. I make the recommendation to Mr. Cooper and

he in turn, makes it to the Board. I have always recom-
mended every pupil who successfully passed the exami-
nafion. Recommendation follows automatically upon
passing. Mr. Cooper has always taken my recommenda-
tion. I have recommended ‘‘some below that’’, and the
Board has approved some of them. The parpose of my
statement in my letters to the principals, which read
‘‘Star names of pupils who are recommended for bhigh
school”’, was to get the principal’s judgment on the ap-
plicants appearing upon the list of those who were tak-
ing the examination.

RE-DIRECT EXAMINATION.

If a principal should say that he did not recommend s
particalar student for examination and the student should
fake the examination and pass, I would recornmend him
for the bigh school, despite the principal’s judgment. The
test given by me to the colored pupils of the seventh
grade in 1935 was provided by the State Board of Edu-
cation for the purpose of determining the achievements
of the pupils and to determine the teaching as done by
- the principals in the schools. I do not know what instruc-

- *
tions from the Ststce Board accompantied ¢he tests. I

did not pay much attention as to whether or not the State
Board requested that the exazmination be given within
a certain period. I think it was intended by the State
Board that the examination be given to all of the stu-
dents in the seventh grade, white and colored, through-
out the state. We gave it to all excepting those who
failed fo appear for that seventh grade examination.
They were privileged to appear if they wished. The same
thing applied to the white schools, I suppose.. I testified
on cross examination that I knew that the test was given
to the white children in January, 1935. Ii was notl op-
tional with them whether or not they could take the ex-
amination. They had to take it, bul some may not have
been present. The Negro children in Baltimore Connty
could refuse to take the examiration. I have urged them
to attend such examinations and insisted that they be
present, if there was any possible chance of passing. 1
am not an expert, but I am familiar with that type of
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examination. I have given a number of them. Its pur-
pose is to analyze the weakness of both the student and
the teacher. If this examination were not given to all the
anlored students in the seventh grade in 1925 the teach-
ers or the principals of the colored schools or 1, as super-
visor conld still determine in what subject these chil-
-dren were deficient so that they would not have any pos-
gible chance of passing the high school examination from
the teacher’s knowledge of the student’s general class
room work and his ability to de it. I wounld not ask the
teacher to discourage such deficient children from tak-
ing the examination. I would ask the principal to en-
courage all to take the examination who had a ‘‘ghost
of a show.”’

1 tesiified that there are iwo recommendations before
the Negro child can get into the high school. I recom-
mend to the Superintendent and I suppose he passes
that recommendation on to the Board. My recommenda-
tion alone would not be sufficient to entitle the child to

admigsion to high achool, On eross examination I testi-
fied that I did recommend some colored students who had
take examination and failed. By that I mean some who
fell below the standard set out by the Board of Educa-
tion. In 1935 the standard set by the achievement test
was 260. I recommended that all who had scored above
251 be admitted for for free education in the Baltimore
City High Schools. What we did was to lower the pass-
ing score finally established. I have never recommended
anyone who has not met the minimum passing score in
any examination since 1926. It is true that automatic
recommendation follows passing the examination, aulo-
matic failure to recommend follows not passing the ex-
amination.”’

DAVID W. ZIMMERMAN,

having been rrevioualy ualified, resumed the stand and
testified as follows. *‘‘1 gave this achievement test in
my school in January, 1935. Some of my children failed
this test. Those who failed remained in the same grade,
but there was some reclassification within the sections



RE-DIRECT EXAMINATION.

 The reason we wounld hold such a child back would be

beeause the mark on the final examination was so ow that
we did not deem it advisable to promote him. It would
depend upon the score in the achievement test—how high
it was in comparison with the final examination that we
gave. We may have promoted some who made a score
of 85 in the achiovoment fest and failed in the Jume
examination, if the latter failure was not by a very large
margin.

RE-CROSS EXAMINATION.

failed the June examination and still was promoted after
having passed the January examination.

DR. FRANCIS M. WOODS,

a witness of lawful age, having been first duly sworn,
testified as follows. ‘‘I am director of the colored schools
in Ballimore City. The only reguirement set up by the
Baltimore City Board of Education for admission into
the eighth grade of a student from Baltimore County,
or any other county, is that the student must have a re-
port card signed by the principal indicating that the
seventh grade has hean completed. If 2 stndent came to
me from Baltimore County with a report card like that
of the petitioner, (Petitioner’s Exhibit No. 1), marked
“Promoted to the Eighth Grade’ and signed by the
principal, she would be admitted to our eighth grade. We
wonld require nothing from the other officials of Ralti-
more County unless she were applying for free tuition.
In that event, we would require a statement from Mr.
Herschner. However, if she or her parents were paying
her tuition, we would require nothing more.
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VIOLET MAY TAYLOR,

a witness of lawful age, being first duly sworn testified
as follows. I am principal of the Cowdensville Ele-
mentary School, which is a public elementary school in
Baltimore County. I have a certificate from the State
Board of Education. I have been teaching in Cowdens-
ville about six years. I know Margaret Williams. The
report card of Margaret Williams (Petitioner’s Exhibit
No. 1) is in my handwriting. The signature in my hand-
writing. The signature ‘‘Violet May Taylor’’ is mine.
I promoted Margaret Williams in June 1934 when she
was in the seventh grade. She took an examination given
in Catonsville. My promotion of Margaret Williams was
based upon that examination. It was based upon my work
in school with her. I have never been officially informed,
either by the Board of Education, or any official thereof,
as to Margaret’s marks at the Catonsville examination.
I have never seen her copy of that examination. 1 had
nothing to do with the giving of that examination. After
Margaret took the examination in 1934, she came back
to me and repeated the seventh grade. I gave her the
same course of study given to the other pupils in that
grade. In June, 1935, I marked her card ‘‘Promoted’’

ain. Margaret’s name was listed on my report to the
g)unty Superintendent, both in 1934 and 1935 as being
gromoted. It was also included in those years in the
ist marked ‘‘Graduates’’ in the end column of the sheet.
By ““Graduates’’ I meant those completing seven years
work. Margaret Williams satisfactorily completed the
seven years elementary course and was a good student
so far as I was concerned. I gave Margaret an examina-
tion in 1934 before promoting her to see from that and
her school work together, whether she was qualified to
pass the seventh grade.

At one time I received instructions from Mr. Hersech-
ner to discourage those whom 1 thought would not be
able to pass the examinations for free scholarship to
the high school. I think I recall receiving a letter from
Mr. Herschner in 1934 with a form in it to be filled out
concerning the examinations, I remember being request-
od to put a star beside certain names. I understood that
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to mean to star those whom I thought would be able to
gain a free scholarship to the high school.

I put the figures on Margaret Williams report card
(Petationer’s Exhibit No. 1). 1 put those Roman num-
bers on the front of it. I did not see any erasare on the
card. I use Roman figures most of the time in marking
the grades on these cards.

CROSS EXAMINATION.

This mark was put on the eard in June, 1935. There
was no blank on it when it left my hands. I do not recall
that the card was returned to me and that I was requested
to fill something in the blank. I do not recall that when
it first left the school, it had only ‘‘Promoted’’ on it and
that the space in which the V and the three III’s now are
was blank. I do not recall that the card was returned to
me by anyone with the request to fill in the blank, There
is no eighth grade in Baltimore County. As a rule when
students leave my seventh grade, they go to the eighth
grade in the city. I have never been instructed to mark
my cards otherwise. I fill in all my seventh grade cards
that way. I have never seen any other cards in the col-
ored schools in Baltimore County than my own. I would
not write the word ‘‘Promoted’’ on the card because
“Promoted’’ was already on the eard. I have been in-
structed that is the custom ordinarily in the seventh
grade. I have never seen it on any other cards. I do
not have any pupils in the seventh grade who are pro-
moted merely so they can go to work. I have five aev-
enth grade students. I have never promoted a pupil
merely to enable him to leave school. 1 have had only
two pupils to repeat the seventh grade in seven years.
I have never known any student to be recommended for
free tuition from the Baltimore County Board to the
Baltimore City High Schools who had not successfully
passed the examination.

ELIJAH L. GWYNN,

a witness of lawful age having been first duly sworn tes-
tifies as follows. I am principal of the Loreley Elemen-
tary School in Baltimore County. I have been principal
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for five years. When a child has completed the seventh
grade satisfactorily in my school, I have promoted him
to the eighth year. The report card shown to me (Pe-
titioner’s Exhibit No. 13) does not bear my signature.
It was signed by one of my seventh grade pupils for me.
The words ‘‘Promoted to the Kighth®’ are in my writ-
ing. A child who had satisfactorily completed my seventh
grade would be incladed in the number marked on my
report to the County Superintendent as promoted. He
would also be listed in the column ‘‘Graduates’’, In the
last two years 1 have given an examination before the
studenis completed the seventh grade. By ‘‘Promoted
to the Eighth Grade’ I mean that the student has com-
pleted the common schools. So far as I had authority, I
approved the seventh grade education. I had ninety-nine
students in my school last year. In 1935 I had three
%radnntes. None of them took the test for high school.

do not know why they did not take it. I told them about
it four or five days before the examination.

Q. “*Did you encourage them to go? A. Well, I left it
to them. I told them about the examination and told
them when it would be and told them that if they wanted
to take it to go ahead.

Q. And if they did not, it was all right? A. I cannot
say I did. I told them to tell the parents about it. I left
that to the parents. I was instructed by Assistant Su-
perintendent Herschner to send all who had a chance
te make it and if some children did not have any possible
chance to make it to discourage them. 1 have been re-
quested for quite a few years to recommend those pu-
pils for admission to high school if they had a possible
chance of making it. I would promote a person whom
I would not at the same time recommend for examina-
tion, if he were an over-age child. He could not stay
in the school forever and would have to be moved along.
If he were of lawful school age, I would not promote
him.”

CROSS EXAMINATION

I have been teaching in the Baltimore County public
schools about twenty years. I am principal of No. 22 in
District 11. I have twelve students in the seventh grade
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take the examination for high school with the exception
of two or three years. I have had very good success with
my students in passing the examination. I saw the pa-
Rers for the test given in 1934. In some respects it was
a fair test. The unfair thing about it was changing the
environment of the children. Taking them out of their
school puts them at a disadvantage and affects their
marks. Even when seven out of eight of my students
' passed the examination, I think they would have had
better marks if the examination had been in their own
school. I do not think there was anything unfair about
e test itself or the marking. I did not see the 1935 test.
en 1 said that ‘‘Promoted to Eighth”’ written on my
report cards was a mistake, I meant that it should have
been ‘‘Promoted to High School.”’ I did not have any
authority to promote a student to high school in order
to allow him to attend at the expense of the Baltimore
County Board.

RE-DIRECT EXAMINATION.

In 1934 I did not send any students for the examina-
tion. Upon a written request I obtained a statement from
the School Board about the percentage of my students
who passed the examination. I think they commended
me on the fact that so many of my pupils passed the ex-
amination. They said I was working satisfactorily. A
copy of the 1934 examination was sent to my school. I
received it about the same day the children would take
the test. My children took the test at Towson. In 1934
I provided the transportation to Towson for some of
them, Those whom I did not take had to get over the
best way they could. The County Board did not offer
any transportation to them. I think the 1934 examina-
tion was a fair test so far as I know. I am not very well
acquainted with tests. When I went over it, I did not
consider that I had covered all of the substance of that
examination in my seventh grade. I know there were
some questions in it that were not covered in the seventh
grade. We do not have much handwriting taught in the
seventh grade of our school. I cannot write myself and
I cannot teach it., Before this year we had some old
copies of books on teaching of handwriting in our school
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and we tried to use them. I have never had anyone to
take the examination for admission to high school whom
I did not recommend.

(Annual Reports of the Baltimore County Board of
Education admitted in evidence and marked Petition-
ers’ Exhibit $#14—Annual Report for 1935 Petitioners’
Exhibit #15.)

M. ANNE GRACE,

a witness of lawful age produced on behalf of petitioners
having been first duly sworn was examined and testified
as follows:

I am employed by the Board of Education of Balti-
more County as a Supervisor in the elementary schools.
I visit the teachers in their classrooms, conduct meet-
ings, work on courses of study and help frame tests. 1
have not visited the colored schools in my official ca-
pacity. I have been in one or two of the schools with
Mr. Herschner but not to visit the schools as a Super-
visor. When there with Mr. Herschner, I was not there
for the purpose of supervising. 1 am not acquainted, of
my own knowledge, with the methods of instruction used
in the colored elementary schools in Baltimore County.
I have never been in the Cowdensville colored elemen-
tary school. As to the method of instruction used in the
Cowdensville elementary school, my only knowledge is,
insofar as I know, they follow our course of study. 1
have met the teachers in meetings and have given sug-
gestions as to what they may do—discussed different
things with them in the meetings. 1 help prepare the
examinations. And gave the one in Catonsville in 1934.
That examination was the essay-type. 1 did not help pre-
pare that examination. I wrote the questions after they
had been compiled and discussed them with the other
supervisors and in conference with Mr. Hirshner. I do
not remember Margaret Williams in the 1934 examina-
tion. I know the name on the paper, but I do not remem-
ber her. I administered the 1934 examination in Catons-
ville. I had control of it. Mr. Fletcher was there in and
out of the room and he gave any assistance that he could
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but he did not have any part to do with the actual giving
of the examination exoeﬁl-f:; certain manual acts of pass-
ing out and so forth. e examination was marked at
the City office by the Bupervisors. I was there. We all
marked the papers. Each of us marked certain subjects,
which means that we marked all the papers from all the
schools. The white examinations were not marked at
the City office. I did not take part in the giving of the
white examination in 1934. The standards used for mark-
ing the colored papers were that we used the answers
we expected the children to give judging from the text-
books they had in use and the course of study in use. The
Cowdensville school uses the same book orders that we
have. I eannot actually say that they use these books
except I know they use the same book order we have and
they use the same books. When we marked these exam-
inations for the colored children, we did not have any
record whatever of the individual child. We could not
take into consideration the child’s record. The records
did not come to our knowledge in any way. We had no
information whatever concerning the child’s classroom
work except that she was sent to take the examination
or she appeared of her own accord. The only factor that
entered into the marking of this examination is what was
actually said on the examination. We marked just as
leniently as we possibly could. We considered the fact
that the children sometimes could not express themselves
in the way in which they liked and so if the answer
showed that the child understood the question, we gave
credit for it. We tried to be just as fair as we possibly
could. The only factor even in this question of being
lenient was based on what was on the examination paper.
If the answer showed auny evidence that the child under-
stood and had tried to give the right answer, we gave
credit for that. I did not give the 1935 colored exam-
ination because I was doing some other work. When we
were called into consultation on the colored examination,
we all discussed the questions together. The principals
of the schools gave the white examinations in the seventh
grade. The same examination was given. It was pre-
pared by the same people, the SBupervisors of the ele-
mentary schools. These examinations were discussed be-
fore they were printed.
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CROSS EXAMINATION.

I have been discussing the 1934 examination. 1 did
not participate in the preparation or the giving of the
1935 examnation. In 1934 the same examination was
given to white and colored pupils—in June, 1934. 1 did
not participate in making the questions, but I was pres-
ent at the conference when the questions were discussed.
Mr. Hirshner was not present at the conference but they
were taken to the City office, to the Towson office, for
Mr. Hirshner to look at and read over. The questions
were always submitted to Mr. Hirshner insofar as 1
know. I have not attended meetings at which both col-
ored and white teachers were present. I have attended
meetings with Mr. Hirshner on quite a number of times
with the colored teachers and discussed certain subjects.
I have also given them mimeographed material that I
have prepared, or my feachers have prepared or some of
the other Supervisors; as aids to help them in their in-
struction. The course of study is the same. The same

textbooks are used in white and colored schools—the same
book order is used.

Q. Miss Grace, this examination of 1934 that you gave,
what have you to say with respect to the fairness or
otherwise of that examination? A. I think it was very
fair, Mr. Rawls. :

(Mr. Marshall) If your Honor pleases—
(The Witness) It was based——
(The Court) Just a moment. What is the objection?

{Mr. Marshsall) If your Honor pleases, the guestion
is, did she think it is fair; and I want to know whether
she is in & position to know.

{The Court) Well, she is with the supervisors, and a
teacher in the public schools. I think that is all right.

{Mr. Marshall) At this point, if your Honor please,
we make a formal motion to have her answer stricken.

(The Court) All right, overruled.
- {Mr. Marshall) Exception.
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Q. (By Mr. Rawls) All right, go ahead, proceed with
your answer. A. Well, would you ask the question again,
Mr. Rawls, please?

Q. Yee. What have you to say with respect to the fair-
ness or otherwise of the examination that yon gave in
June, 1934, to the colored pupils? A. I think it was a
very fair examination. It was based on the work that
they had been taught in the class rooms, and it was very
fair, indeed. We studied the examination questions very
carefully before they were printed.

Q. And it was your purpose to make it fair, was it? A.
To make it just as fa(i)r as possible.

(Mr. Marshall) Now, if your Honor pleases, to keep
the record straight, T make my same motion, that these
answerg be stricken from the record.

(The Court) Same ruling.
(Mr. Marshall) Exception.
(Mr. Rawls) That is all, your Honor.

RE-DIRECT EXAMINATION,

I have worked on the book orders for the oolored
schools at times to see that the teachers were ordering
books enough for their schools and I think I could safely
say that those books were ordered for the Cowdensville
school. In fact, I worked on all of the book orders for the
colored schools just about 1934 and I know the same books
were ordered for the colored schools that were ordered
for our schools—the white schools. I do not know that
these books were delivered. I was not present when the
examinations were prepared. The only way I know that
the white Supervisors prepared the questions in the ex-
amination is that they were submitted at the conference.
I happen to be secretary of the Supervisors’ conference
and I know these questions were submitted by each Super-
visor. Each Snpervisor prepared the questions from the
textbook and the course of study. They handed them in in
their own handwriting. We use the same course of study
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in the colored and white schools. I cannot say whether
there are any modifications of the course of study for col-
ored schools. There was no consideration left open for
the modification in the course of study in the preparation
of the examinations. The examination was based on the
course of study and the textbooks. The colored children
were required to pass each subject of their examination.
I do not know the passing mark required, but 1 helped
mark the papers and submitted the records. We did not
take into consideration what mark was necessary for
passing. We sent the report to the Towson office, Mr.
Cooper’s and Mr. Hirshner’s office. We sent in the
records on each subject exactly as they were made. In
my opinion, a child we passed the examination and yet
made a mark of 30 in arithmetic, has failed. Arithmetic
is a very important subject, history is also important.

RE-CROSS EXAMINATION.

Seventy out of a possible hundred would be a passing
mark in arithmetic. Thirty out of a hundred would be a
very poor mark.

NELLIE B. GRAY,

a witness of lawful age, produced on behalf of the peti-

tioners, having been first duly sworn, was examined and
testified as follows:

I am at present Supervisor of elementary instructions
and principal of the Catonsville elementary school. I
held the same position in June, 1935. In June, 1935, I
gave the examination to the colored pupils of Baltimore
County at Catonsville. 1 have never supervised the col-
ored elementary schools. 1 have visited them during the
last ten years but have not supervised them. I have been
in the Cowdensville elementary school but not to super-
vise. The 1935 examination was a standard test pre-
pared or advised by the State Department. 1 do not have
a seventh grade in the Catonsville elementary school. I
have a seventh grade in a school under my control at
Westchester. The principal of that school gave the exam-
ination in January. I do not know what happened to the
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Sr«m pils who were failed. I know that Cowdensville chil-
were present at the Catonsville examination. I do
not remember Margaret Williams as such. Mr, FIerhﬂxer,
principal of the Catonsville school, assisted in the giving
of the examination. I had the manual when I gave the
examination. (Wltness handed ‘‘Manual for Direc-
tions®*). This is as near as I remember the manual.
(Mannal marked Petitioners’ Exhibit No. 16.} We were
given specific instructions and training in giving the stan-
dard test. We followed the manual. 1 did not take any
part in the grading of these tests. I was not consulted at
all. I do not recall ever having seen the examination
papers again. I was not consulted concerning any pupil
whom I tested. I did not knowanythmgeoneemmgthe
classroom work of the children in Cowdensville or any in-
dividual child. I did not know the classroom record of
avy pupil. In the Westchester school, instructions were
given to give an examination in June. I did not recall
anything abont the white elementary examination in June,
1935. The examination in Jane to the white schools, the
seventh grade pupils, was for the purpose of promotion to
high school. The examination in June, 1935, o the white
seventh grade pupils was for the same purpose. All of
our examinations in the grades are for the purpose of
promotion—to see whether they have completed the grade.

Q. Is there any difference in your mind between the
romotion from the seventh grade and the promotion to
Exgh school?t A. Well, you understand we have the two

types of promotions; one is the promotion to high school
and one is promotion.

Q. Jast plain promstion. Now, this cxamination that
is given in June is for the purpose of whatt I mean, dis-
tingnishing between the two promotions yon have just
mentioned, which one is the examination in June to deter-
mine? A. Well, it is to determine whether the child has
completed the grade.

Q. Well, if a chiid passes, is that chiid just promoted
or pmmoted to high school? A. If he passes the exam-
ination, be is promoted to high school.

Q. If he fails the examination, what happens? A.
Well, it depends He may repeat the grade.
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Q. If a student should fail the examination by six
points, say, and should be a very good pupil, would he

nacegearile f2i17 A Y ean not env.

Tl N BT L R i,

Q. You do not know, do you? A. I really do not know,
there are so many things to be considered.

Q. Then, the examination is not the sole guide as to
whether he shall be promoted to high school or not, is it?
A. Not in the white schools.

Q. That is right. They also take into consideration
the class-room work and all ; is that correct? A. And the
recommendation of the teacher.

CROSS-EXAMINATIONR.

I really do not know whether in the case of colored chil-
dren they may be promoted without passing the examina-
tion. I do not know whether the rule is different in the
colored schools. I know that the examination has been
the prerequisite for promotion the past vear and nas been
in various years. I really do not remember the exact
wording of the directions we had in 1934 and 1935. Ex-
ceptions were very rare. In that case, the teacher would
appeal to the Superintendent and the Supervisor. And
the Snpervisor wonld grant a promotion. H was » mat-
ter of careful consideration. I do not know about the col-
ored schools. I am both principal and Supervisor. Iam
principal of the elementary school at Catonsville and
supervise four schools in the Catonsville section.

RE-DIRECT EXAMINATION.
The Cowdensville school is not among these schools and
I do not supervise the Cowdensville school.

ELIZA MERRITT,
& witness of lawful age, produced on behalf of petitioners,

having been first duly sworn was examined and testified
as follows:
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I am attendance officer in the Baltimore County schools,
visit the achools to learn something of the attendance,
confer with the teachers concerning attendance and prob-
lem case of children, visit the homes of parents and I am
reaponsible for the keeping of records of attendance in
our schools. It is a part of my duty to make out the re-
ports of Balfimore County, summarize the principal’s
annual reports of enroliment, attendance and promotion.
(Witness gshown principal’s annual report for 1935.) 1
made this report out as well as one for 1934. (Books
marked Petitioners’ KExhibits No. 17 and No. 18.) In
these reports there is a place for promotion and non-pro-
motion, another for not promoted and a far column
‘‘graduntes.’’ The sum total of promotions from the sev-
enth grade in the colored elementary schools appear in
the column ‘‘graduates.’” There is no distinetion in this
book between the figures ‘‘promotion from the seventh
grade’’ and the figures for ‘‘graduates.’”” This book is
for high school as well as elementary and of course, we
have our graduates from fourth year high school. The
reason | included in the group ‘‘promoted’’ the same fig-
ure as in the column ‘“‘graduates from the seventh grade
elementary school,’? is that in the promotions column we
make up these reports from the teachers individual re-
ports and the teacher marks the child promoted or re-
tained and whether promoted to high school or promoted
from the seventh grade to go out to work, they were all
counted in that column. On the teachers individual re-
port, the teacher showed no difference. They were all
according to the teachers report and the teachers judg-
ment of a child marked promoted or retained. There is
nothing in the colored teachers seventh grade report to
show whether or not the child is promoted to high school
or promoted to go back. The same is true for the white
schools. The same figures appear in the 1935 report.
‘When I make up my report to the School Board, I do not
know how many are promoted and how many are pro-
moted fo high school. In my duties as attendance officer,
I know that the age limit for compulsory attendance is 16.
I try to enforoe the atiendance laws as to the colored
children also. A colored child 15 years of age who has
onoe repeated the seventh grade and who is unable to
qualify for high school education, offtimes wants to go to
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work. If the child did not want to go to work and wanted
to go back and repeat his grade I think he counld still go
back again. I would not require this. I should say not
after a child had been in the seventh grade for two years
and had repeated his grade and had attended regnlarly
and applied himself. Then I would say that it is of little
value for him to go back. The 16-year law says that the
children shall be in school, but if they have been through
the grades and had two years in the seventh grade, as I
said, we do not compe] him to go back. The child has
been promoted so that he may go out to work; and usual
thing is that they would rather and would like to. (Wit-
ness shown a letter from the Board of Education of Balii-
more County, dated July 24, 1934.) I have seen this let-
ter. The second paragraph reads: ‘‘Any pupil who
fails to reoeive the required average for the free tunition to
attend high school and who has had but one year in the
seventh grade, may repeat the seventh grade, if he or
she has not reached the age of 16. I would not urge a
child below the age of 16 to repeat the seventh grade if he
had had two years in the seventh grade.”

Q. (By Mr. Marshall) Would you in your position as
attendance officer refuse to permit the girl under the cir-
cumstances we have been mentioning, to repeat the
seventh grade the second time?

(Mr. Rawls) I am going to object, may it please the
Court.

(The Court} I sustain the objection.
(Mr. Marshall) Exception, please.

Q. (By Mr. Marshall) Did you have any part in the
preparation of the — first of all, I ask if you are ac-
quainted with the letter from the Assistant Superin-
tendent advising the teachers to discourage pupils from
taking the examination for free tuition, and stating that
popils nnder fourteen years of age, should repeat the
grade?

{Mr. Rawls) I am going to object to that. It is not
the letter, and it is not a fair statement of the letter. I
object to it.
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{(The Court) Let me have that question.
(Question read by the reporter.)

(Mr, Bawls) The letter, may it please the Court, ap-
pears in two forms. One is that they were to discourage
students who had no possibility of passing the examina-
tion, and the other, I think in form, had no fair chance
of pessing the examination. There is all the difference
in the world in that kind of a letter and the statement of
the question. I object to it, and ask that even the ques-
tion be stricken from the record.

{The Court) I sustain the objection.
(Mr. Marshall) Exeeption, please.

Q. (By Mr. Marshall) Miss Merritt, are you acquainted,
with the letter from J. T. Hershner, Assistant Superin-
tendent, stating that, under date of May 10th, 1934, stat-
ing that teachers should discourage pupils from taki
the examination for free tuition to high school, if they
did not have a fair chance of passing it, pupils under
fourteen years of age should repeat the grade if not sue-
oeasful in the examination.

(The Court) lsn’t that the same gquestion?

{(Mr. Rawls) The same question, may it please the
Court.

(The Court) I sustain the objection.
(Mr. Marshall) Exception.

BESSIE C. BTERN,

a witness of lawful age produced on behalf of petition-
ors having been first duly sworn was examined and tes-
tifled as follows: ,

I am Statistician of the State Board of Education. I
oonsider examinations and different kinds of tests. Im
the year 1935, there was a standard test sent out to the
schools in the State. It was a progressive achievement
test by Tiges and Clark. The purpose of this examina-
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tion was to check the work of the papils in the schools of
the counties of the State in the tool subjects. It was for
the purpose of survey and for diagnostic purposes. It
was for many purposes. For the purpose of having the
State Department survey the work of the various county
schools and the counties were advised to use the results
of the test for diagnostic purposes to follow up the reme-
dial work. That is the suggestion we sent out. By reme-
dial work I mean teachers and supervisors study the re-
suits of the tests and find out what errors have been
made by pupils and find out what the class difficulties
are, and what the individual difficulties are and try to
help the pupils to overcome those dificulties. The norm
useqd in these examinations is to see how well our children
oompare with the standards set up by the anthors of the
test. I went into the Tiggs-Clark test before we took
that one. The test is made in California, I think in Y.os
Angeles. I think four or five schools were nsed to test
reliability. They base the results on 1,100 pupils, I think
in the California schools. They were supposed to be rep-
resentative pupils. I have not seen the California course
of study. We studied the test and we thought it was a
very good, fair test and we thought it was a good way to
up on our courses of study and oar own work, by
finding out how we checked up against other places. I
think the examination was given to the white students in
Baltimore County in January, 1935. Acocording to the
testimony, it was given to the colored pupils in June,
1935. When the examination was sent out by the State
Board, we did not say anything about using it for the
purpose of promotion. It was a discretionary matter
with the counties. When we sent the examination out,
we indicated the purposes of the examination. - We sent
out suggestions for the giving of this test which was for
the purpose of surveying the work in reading, arithmetic
and language in the schools from the second grade to the
seventh or eighth. There were no geography and history
questions except those included in the reading test. Al
of the counties in the State used that test. I think the
examination is a very good test and our results show for
instance, in June, that only about 10% of the colored
~ children pass certain phases of that test. It would be
- possible for 50% to fail. I think that we would find very
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few counties in which 50% of the colored children would
reach the norm. The norm was based on 1,100 students
in California—Negro, Chinese, Mexican and white chil-
dren.

Q. (By Mr. Marshall) Do you know of your own
knowledge whether there are any one-teacher schools in
Los Angeles?

(Mr. Rawls) I object.
(The Coart) Sustained.
A. There are probably not.
Q. Are there to your knowledge any? A. I don't know.
{Mr. Bawis) Objected to.
(The Court) Sustained.
(Mr. Marshall) Exception.

‘We only went into the question of the schools used for
testing the reliability of this test by the knowledge that
they have good schools in Los Angeles. They are sup-
posed to have the progressive course of study and to do
work that is well recognized over the Country. I cannot
discuss what is meant by the word ‘‘progressive.”’ When
I said progressive, I meant in a very general way.

CROSS-EXAMINATION.

Mr. Cooper telephoned me and asked me if I thought
that the progressive achievement test would be a fair
test to use with his seventh grade pupils and I told him I
thought it was a very good test. That was all I said to
him. We were not concerned with the question as to
whether the test was a fair test for high school purposes.
Y don’t know whether or not it was used in other county
schools as a fest for high school. We tiet records of pro-
motion and in most of the counties, the pupils who are
promoted to high school are counted graduates, but that
was not true in Baltimore. I regarded the test as a fair
test. We did not check in detail as to whether the course
of study in Baltimore County schools comprehended the
questions contained in that examination. We wanted
something general to check our own work against. I
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know the course of study in Baltimore County schools in
general and 1 thought the test would be comprehended in
that course. It had been given in places other than Los
Angeles. When it was given in June, 1935, it had been
nsed with about 70,000 children in the counties in Janu-
ary, the white children. Not in the seventh grade, but

in grades up to the seventh. It has been used in other
States but I do not know just what States. It is an ac-
cepted test available for use throughout the Country. I
could not say whether or not this particular test had been
used in a number of States. I know it was being used
because we selected it and probably other people selected
it. The results of the examination in Maryland indicated
that our children were doing very good. A little higher
percentage of them reached the norm than had been ex-
pected. I think the colored children did better in that
test than they have done in most tests that we give. I
think the seventh grade colored pupils did better than
they have in some tests that we have given, but of course,
the colored results are never very high. A small per-
centage of colored children reached the standard as they
went up through the grades. This is based on examina-
tions all over the State. Many of the colored children
make excellent scores. In individual cases, we have col-
ored pupils who make as high a mark as the white, but
the percentage of them who do it is very much smaller.
In a number of cases, the individual marks are as high in
one race as in the other. The white children fall off as
they go to the higher grades, but not to the same extent
as the colored children. The norms of this examination
and the scores for this examination are based on the 1100

pupils. So far as the reliability of this examination is
concerned, despite the fact that it might have been given
to six million pupils, the reliability of it as to these norms
as published her does not change until they publish an-
other one, until they change the score. We can make our
own norms. We often do. First in selecting this exam-
ination we did not actnally consider the Baltimore County
course of study. In stating over the phone that T thought
the examination was a fair examination, I did not consult
the course of study in Baltimore County. We were se-
lecting a test for the state as a whole and all parts of the
state did not use the Baltimore County course of stndy.
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‘We were trying to select a test that was general in natare,
that would fit all parts of the state. In giving my opinion
that this examination would be a fair examination for
gromotlon, I was considering that we had chosen it as a
air test in general for all of the grades. Since the white

. pupils had done so well in it, it seemed that it would be a
perfectly fair test for Mr. COOper to use. I was not con-
sulted on the point that the examination itself was to be
the sole criterion for promotion, all I was asked was
whether it would be a fair {est to use with seventh grade
pupils. I think it would have been a very rare exception
that a pupil would have been promoted to high school in
the white school who had a mark so low as that would
probably have not been promoted. I think it wounld be a
matter of discretion with the Superintendent as to
whether the examination wounid be the sole criterior. 1
thought it was as good a test, a standard test, as was
available at that time. In January, the children were
probably marked on a norm of 7.5 and if they took the
examination in June, they would be required to make 7.9
or 8. In June, they would be required I think to make
7.7. 1think they actually took 7.7. In going over the col-
ored examinations in June, 1935, I found that a large
percentage of the colored children were below the score in
They were quite low in the first test in read-

ing but they were farthest below in the langnage test.
The test included spelling and handwriting in ‘‘lan-
.>* The colored pupils were very low in this sub-

Ject. The white pupils were too. They were not as low
as the colored percentage. The norms used are left to
the discretion of the county. I did not stady the book
of the authors of this examination, before we went into it.

EMTLIO CRUZ,

a witness of lawful age, produced on behalf of the Peti-
tioners, having been first duly sworn, was examined and
testifled as follows:

DIRECT EXAMINATION.

I live in Lutherville and attended the Lutherville col-
ored elementary school. I finished the seventh grade
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there. After I finished the seventh grade, I had to take
the examination in 1934. I failed. I went to high school
and had to pay my own taition. I went to high school,
the Booker T. Washington High School. When I went to
the Baltimore City school, 1 presented my report card
and was admitted. I am still in the Baltimore City
school. I went into the eighth grade and I am in the
Baltimore City school now. I am in the tenth grade. I
took the examination prescribed by the Baltimore County
Board of Education and failed.

MRS. CARRY FRANCES HASTY,

a witness of lawful age, produced on behalf of the Peti-
tioners, having been first duly sworn, was examined and
testified as follows:

Ilive in Overlea, Baltimore County, and I have children
of school age. In 1934, my boy came out of the seventh
grade and I didn’t know at that time how the examina-
tion was given or when it was given so I went to Mr,
Hirshner and asked him about it. I took the boy’s
papers. He said the boy did not take the examination
and he did not want to look at the papers. Y told him I
did not know it in time. He said nothing could be done.
He said, ‘‘Send him back to the seventh grade.”” He
later said ‘‘Send him out into the business world.”” 1
asked him what he could do with a seventh grade educa-
tion in the business world and he said they were trying
to discourage early graduates anyway. At the time, he
said there was a little colored girl eleven years old ready
for high school and that was entirely too young.

THOMAS G. PULLEN, JR.,

a witness of lawful age, produced on behalf of the Peti-
tioners, having been first duly sworn, was examined and
teatified as follows:

T am State High School Sﬁpervisor for the central dis-
trict that includes Baltimore County. Along with Mr.
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Fontaine, I prepared the standards for Baltimore County
high schools in 1935. In the particular statement in these
standards it encourages the admission of everybody who
can profit by it. It also encourages that the schools be of
such a nature that they can take care of all of the children.
There have never been any recommendations since I have
been in the Department to encourage the giving of exam-
inations for the purpose of admission to high school. I
can identify Petitioner’s Exhibit No. 2 for identification.
(Petitioners’ Exhibit No. 2 for identification marked Pe-
titioners’ Exhibit No. 2.) The requirement for admission
to high school is the satisfactory completion of an elemen-
tary school course. I should judge that satisfactory com-
pletion means that they have satisfied the people oper-
ating the schools that they are qualified to do high school
work. We have nothing to do with the elementary pro-
motion. When the local school authorities state that a
pupil is qualified to go into high school, we accept that
regardless of how they arrive at their conclusion. I pre-
sume that these recommendations were read to the State
Board of Education.

CROSS-EXAMINATION.

The hook I have here is made up of a copy of the State
laws and certain by-laws of the State Board of Educa-
tion and also in part of minor suggestions. These sug-
gestions are neither laws nor by-laws. The report of
1927 contains the suggestion that the students be pro-
moted and that they not be required to take an examina-
tion. We eliminated that particular paragraph in the
report of 1935. It was only a suggestion at that time.
It was not compulsory so far as I know. I have no direct
knowledge of the examination given during the year 1935.
I am not familiar with the results of the examination.
The 1935 report states ‘‘Superintendents and principals
will understand that suggestions, reconmendations and
standards as set forth in the earlier edition, relating par-
ticularly to the provisional functions and responsibilities
of the high school principals remain in full effect,”’ also
¢TIt is definitely understood that the revised standards
as set forth herein supersede the former requirements
and are to be used by Superintendents and principals as



139

a substitute for them.”” 1 do not think this bulletin re-
voked the provisions in the other one. Reading from the
1927 standards, a part of Petitioners’ Exhibit No. 2, *‘The
possession of an elementary school certificate, signifying
the successful completion by the pupil of the course of
study prescribed by the elementary school is sufficient to
entitle the pupil to enter an approved high school without
examination. This is not included in the 1935 standards.
I think it was merely a suggestion even in 1927. If it is
left out of the 1935 standards, I presume it was revoked.
The entire section was re-written pertaining to admission.
One of the requirements for high schools receiving State
aid is that they follow the standards. I think you will
find the requirements listed. The school must operate
180 days; that is, the white schools. They must have a
minimum of two teachers. These are the major require-
ments. I do not know that it is the law that they should
follow the rules on admission, but proper practice would
demand that. We would not approve a school that was
taking in evervbody coming from the elementary schools.
‘When we go into a high school, we look over the records,
the elementary records of these children. They are pre-
sented by the different schools for admission to that par-
ticular high school. The School Board does not send the
record to each school. They come from the different
schools, that is, an elementary school sends its record to a
high school. There are two cards kept in the elementary
school. One is kept in the school and the other is sent to
the high school denofing satisfactory completion. The
County School Board has everything to do with it in its
rules and regulations. The only credential we require in
. the high school, is a record from the elementary school
showing the completion of that work. This is not directly
from the School Board. The State Board of Study does
not operate the schools in any county. They are all oper-
ated by the local school board. The reports showing the
completion of the seventh grade, or maybe the eighth
grade, makes the admission valid. It has to come from
the school, but it is not necessarily signed. The principal
has to tell us that he has gotten these records from the
school. We do not accept the child’s report card as evi-
dence. The State Board of Education has supervisory
powers over the elementary and high school systems in
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the qualification of any witness to answer a guestion un-
til I know what it is.

(The Court) That is the point you make. He does not
know what you are going to ask him about.

(Mr. Ransom) If the Court pleases, I am going to ask
him a number of questions about education, particularly
in Baltimore County.

(The Court) Ask the question, and then I can rule.

(Mr. Ransom) If the Court pleases, I am not setting
myself up as an expert on Maryland law. As I under-
stand the law in Maryland, the qualifications of one who
is tendered as an expert must be admitted by the Court
before 1 can ask the questions. I am asking them, if the
Court will admit Dr. Davids is an expert on this par-
ticular subject.

(The Court) Tell me what you want to ask him.

(Mr. Ransom) If your Honor pleases, I am going to
ask him first of all as to the methods used in the variouns
counties, and to compare them with the method used in
Baltimore County as admission to high school, as to white
and colored children. I am going to ask him as to the
comparative abilities, determine from his statistical
studies of white and colored children in Baltimore Coun-
ty. There is testimony here with regard to the results
of certain examinations. I am going to ask him a number
of questions relative to the particular tests that were
used in determining whether or not the petitioner in
this case was entitled to enter high school. And such
further questions as may cast some light on the testi-
mony that bas been offered in the case so far. Now, the
specific questions that I intend to ask, as I say, will be
developed from time to time as Dr. Davids’ testimony
goes along. I am offering him as an expert.

(The Court) There is the offer, Mr. Rawls. You have
heard the offer.

(Mr. Bawls) Yes, sir. I object to it, may it please the
Court.

(The Court) I will sustain the objection.
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(Mr. Ransom) Note an exception,

(The Court) You will remember, gentlemen, as I said
repeatedly, that I am going into the question about what
is alleged in the original petition, that this child was not
permitted to go to the high school, and that it was, to
use the langnage in the petition, that it was illegally and
arbitrarily refused. I do not think a comparison between
the races figures in this case at all.

(Mr. Ransom) Now, if the Court pleases, again for
the purpose of the record, I must state that we respect-
fully beg to differ from the Court as to the theory of the
case.

(The Court) Well, of course, that is a matter that will
ptave to go higher up. I have given you my views about
it.

(Mr. Ransom) Yes, sir. Now, if the Court pleases, one
of our contentions is that the examination, if such was
given during the period of 1934 and '35, was an unfair
test and examination, and was in and of itself an arbi-
trary attempt on the part of the County Board of Edu-
cation, of Baltimore County, to discriminate against the
infant petitioner and others of her race, to prevent her
from having the benefits of higher education, so far as
the high school is concerned. Now, that is one of the
things that we beg leave to submit to the Court’s con-
sideration which, of course, as the Court says, is beyond
the scope of the examination.

(The Court) I sustain the objection to that.

(Mr. Ransom) And further we beg leave to snbmit evi-
dence to the fact that the system of sending children away
from their home county for the purpose of education is
an arbitrary discrimination. Now, unless I can go into
those questions, 1 will have to ask for an exception to
the Court’s ruling.

(The Court) Oh, yes, you have that exception. 1 sus-
tain the objection. I do not want it to be understood that
he is not competent to testify to anything he testifies to,
but that is not in this case.

(Mr, Ransom) Do I understand the Court to say that
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the Court does not dispute or cast any aspersions upon
Dr. Davids’ qualifications?

(The Court) Oh, I do not know anything about Dr.
Davids. This is the first time I oever saw him. He un-
dertakes to testify. And he has degrees, he testified,
{lx;om Hopkins, on certain subjects. And I know he earned

om,

{Mr. Ransom) Is the Court willing to admit, for the
purpose of that record, that Dr. Davids is an expert on
the subject of comparative differences in education pro-
vided for the varions counties in the State of Maryland?

(The Court) No, sir. I am not passing on that. 1
am excluding the testimony.

(Mr. Bansom) Note an exception to the failure to ad-
mit Dr. Davids’ qualifications, please.

(By consent of Counsel the examination papers of Mar-
garet Williams are admitted as the questions and answers
of the said Margaret Williams, petitioner and marked
Petitioners (1) Exhibits No. 19 and No. 20.)

My experience in teaching has beem in Northwestern
University, Syracuse University and 1 substituted at
Hopkins. I taught education. I spent two summers at
Columbia University studying education. I speat four
i:“s at Johns Hopkins University studying education.

y dissertation at Johna Hopkins on the sabject of the
differences between Negro and white education was ac-
cepted by the oontrolling Board of that institution as a
partial requirement, for the degree of Doctor of Phil-
osophy. e balance of the requirements were residence
and study.

(Mr. Ransom) If the Court pleases, at this time I again
make the tender of Dr. Davids as an expert on education.

(The Court) Is that the same offer you made before?

{(The Court) 1 never heard this question presented
just in this way before. As I intimated, and I think I
said 80, when the question came up bafore recess, that
there should be some question propounded to the witness,
and ;:om\ght be that there would be no ohjection to the
question.



145

{Mr. Rawls) Exactly, precisely.

{The Court) Bat if there is an objection for the reason
he is not an expert to talk on that subject, it will be time
enough to rule upon the question then.

(Mr. Rawls) Precisely.

(The Court) But the first thing is to ask some question
which may not be objected to.

(The Court) I just do not agree with you on that. Just
ask your question, and then if they are objected to I will
rule on them. |

{Mr. Bansom) I am willing to follbw the Courts sug-
gestion, but for the purpese of the record take an excep-
tion to the ruling. !

(The Court) What I have ruled ont

{Mr. Ransom) You have ruled that he counld not be
~ admitted as an expert, as a preliminary question. As a

preliminary question the Court has ruled he can not be
admitted as a qualified expert. !

{(The Court) That is right. ,
* (Mr. Ransom) I take an exception to that.

Q. What, in your opinion, Dr. Davids, is the validity
of that examination as the basis for promotion from an
elementary school to a high school? A. Why, that in-
volves a pretty thorough discaussion of the purpose of
the test. These tests—this, in particular, was devised
for not one but several purposes. Primarily it is a reme-
dial or diagnostic test. It is designed to not only reveal
deficiencies in the elementary education in the tool sub-
Joets of the person taking the test, but of the system it-
self, for the purpose of not only remedying the educa-
tion of the pupil, but of remedying deficiencies in the
system. Now, the validity of the test as a requirement
as an entrance examination is open to a great deal of
question, I think. In the first a test to be valid
for any such purpose should only be constructed by the
use of very extensive samplings of the curriculum nsed
in the education of the person tested. Now, manifestly,
that was not done. This was accepted as a test de-
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veloped, constructed after extemsive sampling of the
eurriculum, the Los Angeles County school curriculum.
I think it is open, therefore, to question of its validity
on that particular point. I think that is the principal
reason why you question its validity.

Q. Isn’t there another objection to its use? You said
on a number of points. For the purpose of promotion.
A. That involves the criteria used in seoring.

Q. Will you explain to the Court what you mean by
that, Dr. Davids? A. Well, if one should adopt the
norms, for instance, which are used here as a basis for
scoring, he might be very unfair. He probably would.
That is to say, if a child, in order to enter the eighth
grade, is compelled to pass with a score on this exam-
ination which is equivalent to the norm for a pupil of
7.9, and would miss that, say, by a month or two, I think
that would be entirely too rigid a requirement.

Q. Now, at that point, allow me to interrapt you just
& moment, Doctor. A. If I may suggest——

Q. Go ahead. A. If I may suggest how that might be
used as one of the entrance critera fairly, it migl:xt, per-
haps, have been so used. If all those who had taken this
test, if their scores had been entered upon a frequency
curve, and then some reasonable ecriterion adopted in
accordance with what we know of the frequency curve,
and that 7, or at the most 10 per cent, were failures, then
it would have a good deal of validity. But evidently not.
From what I could see, that has not been nsed.

Q. Now, then, Doctor, you have been in the court room
during the progress of this trial, have you not? A. Well,
some; not altogether.

Q. Have yon heard the testimony as given in this court
room as to the grade made by this particular petitioner,
and the norm set up for that petitioner? A. I do not re-
call exactly what it was, no.

Q. Assuming that the testimony was to the effect that
the norm that petitioner should have reached in this test
was 260, and that petitioner made actually 244 total score
points, what would be yonr opinion as to the correct-
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ness of marking that child as having absolutely failed to
have shown that she was capable of entering the high
" achools of Baltimore Cityt A. You have the score——

{Mr. Rawls) Wait a minute. 1 think I shall have to
object to that question. That is merely substituting the
opinion of the witness for the duly constituted authori-
ties, it seems to me, and that is a question to be deter-
mined from facts and not from opinion.

{Mr. Ransom) Now, if the Court please, at this time
I renew the statement and the offer that I made earlier
during the course of the examination of this particular
witness as an expert on this subject, and I am asking
him for his expert opinion.

(Mr. Rawls) I am not objecting to it on the ground
that he can not testify to it as an expert; I am objecting
to it on the ground that no one would be permitted to
testify to it.

{The Court) I sustain the objection.

~ (Mr. Bansom) If the Court pleases, we note an excep-
tion.

Q. (By Mr. Ransom) Dr. Davide, I hand you the Peti-
tioner’s Exhibit 16, and ask you if you are acquainted
with the nature of this exhibit and its purpose (handing
exhibit to witness). A. Yes. This is an explanatory
manual containing the norms of this particular test.

Q. Now, I will ask you to turn to the tables showing
the norms for this particular test, and to tell the Court
what is the norm for a child who has reached the end of
the seventh year in an elementary school? A. Well, re-
garding 7.9 as the end, or 8.0 as the end?

. Q. T will ask you, what should be the norm for a child

- who is in the ninth month of her seventh year and has

not %at been promoted or graduated from that class?

{25.5 ell, according to this test it should be not less than
5 score.

: ﬁ Now, then, if that score were dropped from 255 to
290, arbitrarily dropped from 255 to 250, and the child

- sctaally made a total point score of 244, what should be
bor grade placement?
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(Mr. Roe) Just a minute, I object.

(Mr. Rawls) I will have to object to that, your Honor.
(Mr. Ransom) On what ground?

(The Court) Read the question, please. I did not quite
get it.

(Question read by the reporter.)

(Mr. Rawls) My objection is that the question answers
itself. She undoubtedly failed. That is the very hypo-
thesis of the question.

(Mr. Ransom) If the Court pleases, I am not asking
whether she failed. I asked, according to this manunal
what her placement was.

(The Court) I think you are right about that. I over-
rule the objection.

(Mr. Ransom) Read the question.
(Question read by the reporter.)

Q. (By Mr. Ransom) Considering that there had been
a drop in the norm. A. Well, the question is not very
intelligible to me. If we are going to drop five points
like that, then you no longer have this table at all to
depend upon. You have departed from this table of
norms, and it is impossible to assign—if the question
were put, however, as a basis of promotion, it might be
something different; but on the basis of grade norms,
once you get away from those, you get away from those.
And I do not see what you could do.

Q. Assuming, Doctor, that it had been testified that
there had been a grade drop, norms dropped from 255 to
250, or rather from 260 to 250. A. As a passing mark?

Q. As a passing mark; and then the child was notified
she had made a grade placement of 7.6, would that be
correct according to the manual that you have in your
" possession?! A. Well, it is a complicated matter to figure
that out. You get away from it, you see, by rather arbi-
trarily deducting from it, and then you try to get back
to the scale of grade years and months that have been
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ealcnlated by a very complicated mathematical process;
and I find myself unable to say as to that at all.

Q. Your position is, if I understand you correetly,
that having arbitrarily abolished your norm, you can no
longer use the scale for grade placement? A. Not ac-
curately, no.

Q. Thank you. A. I mean by that that you can have an
arbitrary scale that might be perfectly acceptable in a
school system, and all that, but you can no longer say
that you are within the framework of this scale. You
are not.

Q. Exactly. A. You are in the framework of 8 new
scale that yon yourself are building.

Q. Now, Doctor, what would be your opinion of the
use of the total sum made by a student on that examina-
tion, as a basis for promotion from the seventh to the
eighth grade, or from the seventh grade to a high school,
on that alone, using that alone? A. I have already said
that I do not consider this to be a valid system as an
entrance examination to anything in Baltimore County.
In this particular environment, the relationship to this
particular curriculum does not follow the instruction as
a basis of exclusion.

Q. Assuming, Doctor, that this test was used in Janu-
ary of 1935 in the white schools, the white seventh grade
in Baltimore County, and that after the results were
known from that examination remedial work was given
to the pupil who had taken the examination, and that the
results of that examination plus an additional test given
by the teachers in the white schools, in the seventh
grade, plus their class-room work, was used as the basis
of determining whether or not the white pupils should
be admitted to the high schools, and comparing that with
the fact that this test was given in June, 1935, to the
negro pupils, and was used as the sole criterion for de-
termining whether or not they should be admitted to the
colored high schools in Baltimore City, would you say
that the test provided a means of discrimination?

(Mr. Rawls) I object to that.
(Mr. Ransom) If the Court pleases, Mr. Rawls this
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of white and colored pupils in the matter of entrance to
high schools. I think the testimony is prefectly clear
and undisputed in those particulars. And I think the
witness, if he is asked the question, ought to have it re-
cite the testimony as it actually appears, and not based
on a hypothesis that is foreign to the facts of this case.

(Mr. Bansom) If the Court pleases——

(The Court) Pardon me just a moment. 1 have no
recollection of any testimony in the case that after that
examination in January in the white schools, that there
was anything remedial done to straighten out the pupils
on the examination.

(Mr. Ransom) If the Court pleases, the prineipal of
the Catonsville High School, Mr. Zimmerman, was re-
called to the stand and asked that question for that spe-
cific purpose; and he testified that remedial work was
done wherever it was needed. That was when we re-
called him to the stand on the second day of the hearing.

(Mr. Rawls) I do not recall any such testimony.

(Mr. Ransom) And, of course, there is plenty of fes-
timony, including that of Miss Stern this morning, to the
effect that an examination—I am not sure now whether
it was Miss Stern or one of the supervisors—that exam-
inations were given in June to the white students that
were made up by the teachers or the principals them-
selves, and were not a part of this examination. The
testimony, if I am not mistaken, of Mr. Zimmerman is to
that effect. And he was recalled expressly for that pur-
pose; and he so testified.

(The Court) Have you the testimony of Mr. Zimmer-
man as to that?

(Mr. Rawls) I am sure, may it please the Court, that
there is not a scintilla of evidence here that they con-
sidered class-room work in the treatment of the white
students, except in the rare instances where an appeal
was made to the superintendent ; and that was permitted
in et'lix.ow extraordinary cases alone in both white and col-
or
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(The Court) Wait until we get the testimony. He is
looking for it now.

(Mr. Rawis) Yes. I might suggesi, may it piease the
lonened dlhind dhiod caramdd [ P N b
vitiTsy, whds wuidy Guesuion uuuuuuu:ux] B8 u.upaupcx, o< -
cause it excludes from the hypothesis of it the fact with
reference to the results attained in the January exam-
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weighing the fact that in the January examinations the
results of the white pupils, from the white pupils, showed
that they could have easily passed it by an overwhelm-

ig majorily.
(Mr. Marbury) Less than 10 per cent failed.

(Mr. Rawls) Less than 10 per cent of them failed. So,
mamfestly, may it please the Conrt we are wastmg tune
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(Mr. Ransom) If the Court pleases, I am at a loss to
understand how counsel for the opposing side can say
that the gnestion can not possibly he asked unless it con-
tains as a fact how many passed. I did not ask the wit-
negs how many passed and how many failed. And I am
not concerned with it at the present time. I merely want
to know the ability of using the test in two different man-
ners that I have outlined in my question, as a basis for
promotion. Now, whether they passed or whether they
did not pass is immaterial to me at present. I may want
to ask some questions about that later. But I, at least,
think it has nothing to do with this question. And as to
the waste of time, I wish to call the attention of the Court
to the fact that the objection to the question was inter-
posed by counsel for the other side.

(The Court) I am waiting to hear this testimony.

{Testimony referred to then read by the reporter.)
fmka nnn-&\ nonbll_\man T vv\“l p mt tue q*&uS-‘iGn, I
mll overrnle the ob]ectlon

(Mr. Rawls) I think I will reserve an exception.
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Q. (By Mr. Ransom) Will you answer the question?
Do you wish it read again? A. I wish it reread, yes, sir.

{Question read by the reporter.)
{The Witness) Yes.

(Mr. Rawls) I move to strike out the answer, may it
please the Court, in order to preserve the record.

(The Couri) Overruled.
(Mr. Marbury) And exception noted.
(Mr. Rawls) Note an exception.

Q. (Ry Mr. Ransom) Now, Doctor, assuming the same
facts as stated in the previous question, with the excep-
tion that no particular remedial work was given after
the examination given to the white students in January,
1935, would you still say that the use of the test as the
sole criterion for the promotion of negroes to high schools
in Baltimore City was a diserimination? A. On simply
a lot of mathematical averages, yes.

(Mr. Bawls) May it please the Court, may I note an
objection and exception to the question and answer?

a— - [

{The Court) Very weil.

{Mr. Rawls) And I move to strike it ont, may it please
the Court.

(The Court) Very well, overruled.
(Mr. Rawis} And exception.

Q. (By Mr. Ransom) Doctor, what, in your opinion,
should be the basis of determining whether or not a stu-
dent is capable of being promoted from the seventh grade
to the firgt year of the junior high school system?

{Mr. Bawis) I object to that, may it please the Court.
(The Court) On what ground, Mr. Rawls?

(Mr. Rawls) May it please the Court, is this witness
to sit here and dictate to the Schooi Board, in whorm the
law has vested the power to determine a matier of that
kind, without the slightest basis for stating his difference

L
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of opinion? Your Honor has the testimony here that
this Board in authonty have maugurated a certam pol-
icy and a ceriain rule, Now, if there is any fact thal can
aid your Honor in determining whether or not that was
an arbitrary determination, that i one matter; but to
permit the witness, simply out of his mind, and with no
basis in fact dlsclosed to say that he dxﬂ’ers from the
State authorities, why, you are simply letling him de-
cide thig case.

(Mr. Ransom) If the Court pleases, counsel for re-
spondents in this case have stated that the Board of Ed-
neation has the authority. And I do not want to enter
into argument at this time, and I won’t, but since he is
stating his objection, where he assumes that the Board
has such authority, I want to say that it has been con-
sistently denied thronghout the course of the proceedings
and throughout the course of the evidence, your Honor,
that the Board has no authority to establish such an arbi-
trary rule. Now, 1 am merely asking the doctor, the wit-
ness, as an expert what, in his opinion, should be the
basis, a valid basis for promotion from one portion of
an integrated school system to the next higher portion.
1 am not asking him to say whether the Board is right
or wrong. Tuat is for the court to determine.

(The Court) I am going to sustain the objection to
that question.

(Mr. Ransom) And the Court will pleasc note an cx-
ception?

(The Court) Yes.

(Mr. Ransom) If the Court pleases, for the sake of
the report, I wish it fo appear that if the witness had
been allowed to answer the previous gquestion, I would
then have followed the guestion up with further ques-
tions to determine the facts upon which he had based the
answer that he would have given.

{The Court) Proceed.

Q. (By Mr. Ransom) Now, then, Dr. Davids, again for
the sake of keeping the record straight, I will ask you
what in your opinion, is the value of a fotal score made

or A progressive achievement test as the sole basis
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of promotion from one portion of an integrated school
system to the next.

(Mr. Rawls) I object.

Q. That is, from the elementary system to the junior
high.
{Mr. Rawls) T ohiect may it nl

{(The Court) Sustaimed.

Q. (By Mr. Ransom) Now, Dr. Davids, are you fa-
miliar with the results obtained in Baltimore County, as
wall as throwshont the rest of the State. in this 1935
achievement test, as given under the auspices of the State
Board of Education, and published in their annual re-
ports for that year? A. I am familiar with the annual

reports published by the State Board, yes.

ase the Conrt.

Q. Hdave you siudied ibe report, tbai portion of the
report for the year 1935 which shows the result of this
progress achievement test given in Baltimore County?
A. Yes, the few figures that are there in those five classi-
fications, I have seen them.

Q. Do those figures show that the negro students in
Baltimore County are less capable of learning the stand-
ard materials provided in the course of study in Balti-
more County than the white students?

{(Mr. Rawls) I object.
(The Court) Sustained.
(Mr. Ransom) If the Court pleases——

(The Court) I have sustained the objection to that sev-
erai times. You ought not to bring any questions of that
sort up.

(Mr. Ransom) If the Court pleases, may I address
one remark to the Court?
{The Court) Yes.

(Mr. Ransom) That is in line with the question that
Mr. Rawls asked of Mr. Cooper, what was the opinion
that he drew as to the relative abilities of white and
negro children on the basis of that particular test. If
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the respondents are permitted to go into it, I respect-

folly ask that we have the right to anhwmit evidence to

the contrary.

(Mr. Rawls) May it please the Court, I have denied
several times in this case that I ever asked such a ques-
tion. Certainly not intentionally; if I did it, I must have
been unconscious, because I have no recoliection what-
ever of ever addressing any sueh inguniry to anybedy.
My whole inclination is against such a comparison. What
I did, may it please the Court, was to ask the results, and
I think the results were put in the record, but as for
aitempting to——

(The Court) Gentlemen, whether it was asked before
or not, we will not go into it any further. We will cer-
tainly not consider it in determining this case. I sus-
tain the objection.

{Mr. Ransom) Note an exception.

At this time, then I respectfully move the Court, if
I understand connsel for the respondents correctly, with
counsel’s permission, to strike from the record all ref-
erence to opinion as to the relative abilities of white and
negro students in Baltimore County, brought out in his
cross-examination.

(Mr. Rawls) May it please the Court, I think my state-
ment is a safficient answer to that. I am not conseions of
any such statement, If it is to the effect that the whites
have more capacity to pass an examination, I am per-
fectly willing for it to go out; but it is like asking——

(The Court) Well, if it is in, it will go out.

(Mr. Rawls) Yes.

(Mr. Ransom) Yes, sir, that is it.

Q. (By Mr. Ransom) Doctor Davids, in your study

of educational provisions made for whites and negroes
throughout the State of Maryland, have youn discovered
whether or not in any counties of the State of Maryland
whites and negroes do attend the same school system.

(Mr. Roe) Objected to.
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(Mr. Rawls) I object.
(The Court) I sustain the objection.
{Mr. Bansom) Note an exception.

Q. (By Mr. Bansom) Doctor, in your experience with
these progressive achievement tests and your knowledge
of them, from a study of them, would it, in your opinion,
make any difference if the child had never before taken
such a test, and bad been used oaly {o the essay iype of
examination, and when given this progressive achieve-
ment test, he was given the test in a new environment,
by a teacher whom he had never seen before as a teacher,
and under strange circnmstances so far as his school
room is concerned.

{Mr. Kawig) I object to thai, may it piease {he Court.
(The Conrt) I sustain the objection.
(Mr. Ransom) Note an exception. Your witness,

CROSS EXAMINATION.
By Mr Rawlg:

Q. This progressive test that was given in January,
1935, in the white schools, have yon any information as
to the results of that examination? A. In Baltimore
Ceunty, only as published in the Siale recerds.

Q. 1 mean, have you consulted the records to find out
what that was? A. Meaning by records the State reports?

Q. I mean the information that is contained in the
reports as to the results attained, or obtained, from
those examinations in the white schools of Baitimore
County? A. In so far as the summaries in the Sfate re-
ports, yes.

Q. What does it show to be the result in the white
schools in Baltimore County? Consult the records, if you
want to. A. Do you want ihem in {erms—-—

Q. Not percentage, but what was the proportiont A.
The white students passed—this refers, however, to all,

as evidently there were a great many other grades be-
. mides the seventh grade.
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Q. I am speaking of the seventh grade entirely. A.
No, sir, I do not have them as such.

rately?! A. No, the only report that I have been able to
find has been on another basis, 12,682 tests.

Q. Suppose I told you that the percentage of those
pupils in the white schools in Baltimore County, in the
sevenin grade, wioo passed was——

(Mr. Rawls) I want to get that proportion correct,
~ your Honor.

Q. (By Mr. Rawls) That eighty per cent of the pupils
in the wiiie schovls 1n Baitimore Couniy had passed by
a mark above the required passing mark, what would
that indicate as to the fairness of that examination in
testing the achievement of the pupil, with respect to its
being a severe test or an easy test.

Q. Well, are they contained in the State report sepa.

(Mr. Marshaii) If your Honor pieases, we object to
that question, on the same objection pul forth by Mr.
Rawls before, that that is a fact that is not in evidence.
In other words, I do not remember that 80 per cent

figure.

{The Court) Weii, 1 ihink it was put ihe other way;
probably eight o7 ten per cent failed.

(Mr. Rawls) I asked Miss Stern. She understood. She
gave the figure 80 per cent.

{(The Court) It may have been reversed.
(Mr. Rawls) It may have been.
(The Court) That is all right, I think.

{Mr. Marghall} Yonr Honor, I do not recall that

BTy 4 WY AT Aimid VAR UL
{The Court) Well, I think that is the evidence. If it
is not there, we will get it in.
(Mr. Marshall) Yes, but for the purpose of the rec-

[ J «
ne thars 10 an ahioatian
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{The Court) Ail right.
(Mr. Marshall) And an exception.
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(The Court) Take the exception.

Q. (By Mr. Rawls) What is the answer to that ques-
tion?! A. Well, on that hypothesis, which is merely a
hypothesis——

Q. Well, for your purpose it is. A. Yes. I would still
say that it was too severe a test, because tests ought to
be so Err?ggce(.l‘that not more than ten per cent in grada-
Gl BuduaG 1aili.

Q. You think that ten per cent in any group is exces-
give, or everything above ten per cent is excessive. A.
All I go on is the general information, or fall in what
we call the normal curve, as the Missouri system, for
instance, of examination, is based very definitely upon
that, and whatever the scores are, and whaiever scale
they may be using, they are spotted upon a distribution
curve; and it is then assumed that the upper seven per-
cent, or thereabouts, are exceptional, and that the lower
seven per cent are definiteiy failures.

Q. If you have eighty per cent who attain above the
required mark, isn’t that, in your judgment, a fair ex-
amination to that group of pupils? A. Well, my only
answer to that weonld be if 1 wmay be hypothetical if it
is a fair question, then a great many white pupils in the
other counties were most unfairly treated.

Q. Well, isn’t the percentage of 80 regarded in edu-
cational circles generally as being a fair proportiont
A. No, ii is too severe, too rigid.

Q. That is your judgment, isn’t it? A. Yes. And I
think judgment generally would conform to that.

Q. You think it would? A. Yes.

Q- You think that Mr. Cooper and Miss Stern and the
other people who have testified in this case, when they
regarded that passing mark as a liberal passing mark,
you differ in judgment from them, do you?

(Mr. Marshall) If vour Honor pleases, I object to
the question, on the ground that he is calling upon one
witness to give his opinion and his idea about another

witness. Under the general rule, that is not admissible.
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(The Court) The testimony of the other witnesses is
in, Mr. Rawls.

{dMr. Marshail} Yes, sir.

{The Court) And this gentleman’s testimony is in.
Let is go withont any comparison.

~ Q. (By Mr. Rawls) The number 260 that was required
for the June examination, what is your iesiimony wiih
respect to that, that it was too high, too severe a require-
ment! A. I do not remember testifying to that.

Q. Well, was it? Was it too severe? A. Well, as I
am seving, the test was not for the pnroose of forming
an excluding and passing test. It was a remedia}l test.
And using a remedial test as a screen to exclude those
who are unfit to go further is an improper use of the
test.

Q. You differ in judgment, then, from those who used
it for that purpose? A. Decidedly, decidedly.

Q. And you think that 260, a pupil who did not at-
tain 260, or, as the testimony here shows, a colored pupil
who did not attain abhove 250, yon think that that is too
severe a test? A. Well, when you stop to think that the
manual states that the reliability of this test is 97.1 for
the whole test, and as low as a reliability of 95 plus, that

means to say that the makers of the test themselves have
estahlisched by mathematical procedure that there is an
error of from three to five per cent either way. We don’t
know, see. Now, certainly, that ten per cent of the total
seore of 260 at 10 points less is less than the margin of
error, the probable error that may be in this thing.

Q. You think that when ihey aliowed ihe coiored pu-
pils a margin of 19 points over the whites in the passing
mark, or 9 points over the whites, you think that that
was not enough!?

{(Mr. Marshall) If vonr Honor pleases. 1 hate to ob-
jeet, but I do not think that the Doctor has testified to
that. If you remember, the statement was it was 255
to 259. The colored was 250. I do not see where he gets

his ten points.
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(Mr. Marbury) The whites, as testified to by Mr. Coop-

had 980 and the anlorad 950,
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(Mr. Marshail) The mannal is right there, and the
Doctor has read from the manual, 250 to 265. And 250
was required for the colored. And Mr. Rawls has
saig——

(Mr. Marbury) 260 is the testimony.

{(Mr. Rawls) 260 is the testimony as to what was used
in the schools in Baltimore County?

{The Court) That is my recoiieciion.

(Mr. Marshall) If your Honor pleases, I just want to
make this one statement as to what the testimony is, and
what this witness has testified from the manual, as to
what the mannal savs, Now, if Mr, Rawls wants to bring
out the point as to what Mr. Cooper said, all well an

; but he testifies what he says, and Dr. Davids testi-
ea what he says.

Q. (By Mr. Rawls) This test in Baltimore County, you
assume for the purpose of answering my question, was
250 and above, above 250 given in June, but the examina-
tion given in June of 1935, didn’t that allow a far greater

in of error than any suggesfed in that manual? A.
No, I think that is just about, probably about the same
amonnt.

Q. In other words, you think 255 is the equivalent of
2501 That is your mathematics, is it? A. The question
again, please?

Q. You think that 250 is the same as 255; is that your
judgment?

(Mr. Marshall) If your Honor pleases, is that a fair
question, sirt

{The Court) Cross-examination, gentiemen.
(Mr. Marshall) All right.

A. If you are at all familiar with the theory of prob-
;?ie error in statistics, 250 is often taken as the same as
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Q. You think it is? A. Why, that is as near as you
can come to it. In artillery fire, artillery fire allows for
probable error that much.

Q. If you keep going down 5 per eent for esch prob-
able error, you get down te zero after a while. A. Ob,
no, that is an absurdity.

Q. Bure, it is an absurdity, but it is no more of an
absurdity than saying you work out the fair probability
of error as five points, that it is logical to make that
ﬁhv: points tem points, isn’t it A. Oh, no, I did not say
that.

Q. Why did you stop at ten points? Why wouldn’t you
make it fifteen points? A. Because by mathematical pro-
cedure these tests have been found to have a spread of
error over from 3 to 5 per cent. Therefore, in interpret-
ing them, snd if a person taking an examination had
failed within from 3 to 5 per cent, one would say, well,
perhaps, the fault had been in the instruetion, and, there-
fore, we will decide the matter in favor of the human in-
dividual. That is the difference.

Q. If you had considered that probability of error
when you fixed your passing mark at 260, and you con-
sidered that range of error as being 5 points, then there
would be no justification, would there, for varying from
that 3 points, would there? A. Well, I imagine that what-
ever justification one would take in using a test like this
for the parpose for which it was necer designed is arbi-
trary throughout, anyway.

. In other words, you think {he wihoie thing ie wrong?
A, Yes, I do.

Q. You think the whole method is wrong in giving that
examination? A. As the sole entrance examination, yes.

Q. And you would say that as {0 any examinatios,
would yout A. Well, I would say that the mpst thorough
study or secondary education in the United States was
the secondary survey of the United States Government,

and only about 11 per eent of American high schools de-
pend npon an examination for promotion to high schools.

Q. Don’t you know that in the State of Pennsylvania
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it is the recognized method of promotion?t A. No, I
don’t know that.

Q. You don’t know thatt A. No.

. Don’t you know that there are several States in
which the examination is the sole method of determina-
tion of entrance into high school? A. I only know that
the only anthoritative survey is the survey of the United
%&%e& Bureau of Education upon the subject; that is

ow.

Q. Can you deny, or do you deny that it does prevail
as the method of entering high school in several of the
Btates? A. Yes—I do not deny that, but in the major-
ity of the States I do deny that.

Q. You do deny that in the majority of the States it
is used as the exclusive method? A. Yes.

Q. You do not know about Pennsylvaniat A. I deny
that in the majority of the counties in Maryland it is
used that way.

Q. The counties in Maryland? A. Yes.

Q. Do you know how many in Maryland do use it?
A. It has only so far been brought into evidence that
Baltimore County is using it.

Q. I am asking you of your own knowledge now. Are
{::danﬂiciently familiar with the public schools in Mary-

d to say in how many eounties it is used as the sole
method of promotion into high school? A. I have said
that it has so far been brought in evidence only.

Q. I am not talking about evidence. 1 am talking about
what you know about it. A. That is all I know abont it.

Q. You do not know anything except what you heard
here? A. Yes, sir.

Q. And you are not able to say whether it is used in
any other county or not? A. Precisely.

Q. Now, this examination in 1934, have you seen that
examination! A. If you show me what you have in mind,
I will tell you.
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Q. Well, that was exhibited to you, I thought, this
morning, during your examination. A. This is—o

Q. That is 1934. A. That is only one sheet of the qnes-
tions.

Q. There are four sheets here, if you will examine it.
You will see that there are four sheets here, with the
answers attached. That is the complete examination. A.
Yes, I have gazed over this.

Q. You have gazed over this? A. Yes.

Q. Did you just gaze at this other one that you have
been testifying about?! A. Well, mnst we have an exact
definition of the word ‘‘gaze’’t

Q. You are testifying, purporting to testify, as an edn-
cational expert on these examinations, and I am asking

vou if vou have examined that paper. A, Veg, I examined

that.

Q. And these questions, for the purpose of forming
an opinion, for the purpose of testifying? A. Yes, I have
examined it.

Q. Now, that examination in 1934 was a different type
of examination from the ome in 1935, wasn’t it? A. Ok,
yes, radically different.

Q. Radically different, yon think? A. Yes.

Q. Is it a severer examination, or not, than the one
in 19361 A. Well it is not as scientific an examination,
as good an examination. 1 could not say how severe it

is without a reexamination, point for point, of these
questions against the curricula, which I do not have.

Q. You do not think it is an accuraie method of as-
certaining the requirements of the child, the achieve-
ments of the child, as the one in 1935, do yout? A. Well,
the essay type is notoriously unreliable.

Q. With even this type, however, is it or not a fair
examination, assuming you are unsing the essay type,
is that examination a fair examination of seventh grade

children? A. You mean as fair as an unfair examination
could bet
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Q. No, I am talking about a fair examination, as com-
pared to any examination.

(Mr. Marbury) Is that particular one?

Q. (By Mr. Rawls) Is that particular examination a
fair examination? A. This essay?

Q. Yes. A. Well, I have said that I do not think, and
I th;nk educational thinkers agree that essay types are
not fair.

. In other words, you would cut out that type of ex-
amination altogether as being unfair? A. Yes.

Q. You think so. You think both of them are unfair
then? A. I think in the purpose, in the way in which it
was used it was unfair, yes.

Q. You think for the purpose of ascertaining wheth-
er or not a child had successfully done seventh grade
work, you think those examinations were not fairly re.
Heotive of that purpose. A. As a test of whether they
had or had not done seventh grade work in the County
of Baltimore, yes, it was unfair.

Q. In what way? A. Because, as I said, it is not a
valid test.

Q. It is not a valid test to you. You do not think from
your viewpoint that indicates the achievement of the
child? A. No, not with reference to the curriculum of
the County.

Q. Well, now, with respect to that, what do you know
about the curriculum of Baltimore County? Have yon
ever taught in the Baltimore County schools? A. No.

Q. Have you ever been inside of & Baltimore County
school? A. Yes.

. ‘3 ‘When did you go in one? A. Oh, just casually vis-
ited them.

Q- Yes. A. Not to study them, I will admit that.

Q. You are not familiar with Baltimore County schools
at all? A. No.

"~ Q. Now, how do you propose to answer that is not



166

a fair test of the Baltimore County curriculum if you
have not made any examination of the Baltimore Conn-
ty curriculum? A. For the same reason——

Q. You can not do it? A. For the reason thai it was
not devised from samplings of the Baltimore County
curriculum. That is right on the test itself, that it was
devised in California.

Q. What samplings of the Baltimore County curricu-

lum have you made in order to ascertain thatt A. Well,
I have not made any.

Q. You have not made any, and yet you, on that stand,
are swearing that that is an unfair examination, because
it does mnot reflect the seventh grade work in Baltimore
County. A. I am simply basing an opinion upon the
mathematical impossibility that it would be.

(Mr. Rawls) May it please the Court, I move to strike
this witness’ testimony from the record. It seems to
me that he has demonstrated that he is absclutely in-
competent to testify with respect to the matters that
he has sworn to on that stand.

(Mr. Ransom) If the Court pleaseg——

(The Conrt) Let it stand. Anything further, Mr.
Rawls?

(Mr. Bawis) I note an exception, may it please the
Court. No further questions.

Q. (By Mr. Rawls) There is one other question. This
examination in which she got 244, that was 11 points
below the allowance that was made for any possibie er-
ror in that examination, wasn’t it? If 255 was the mark
prescribed, then she was 11 points below that mark,
wasn’t shet A. Yes.

Q. And even if you had allowed i1 points, or 10

ints, in addition to the § points that we already al
Jowed in the manual itself, she would have failed,
wouldn’t she?! A, That would have depended upon the
judgment of the person, of course. If I had been giving

the teats, no.

Q. Now, let me ask you, did the marking of that 1935
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examination depend upon the judgment of the person
marking the examination? A. The marking did not de-

t is supposed to be as nearly sbjective as any-
thing could be. And it is objective in the semse that
it is either there or is not there. But the interpretation
of the final result is subjective.

Q. Now, the question of whether or not the pupil has
attained the passing mark is a mathematical matter,
isn’t it, under the 1935 examination? A. The passing
mark as set by——

Q. As set, as established by whatever the passing
mark is, but the ascertainment of that on that paper
is a matter of mathematics, isn’t it? A. Yes.

Q. The judgment of the marker does not enter into
that at all? A. No. That is, as to the finding of a point
on that scale, the judgment does not enter.

Q. Precisely. In other words, whether yon are going
to set 255 as a passing mark, or 250 as a passing mark,
or as you would have it, as low as 244 as a passing mark,
that is a matter of judgment, isn’t it? A. Yes.

Q. That is a matter of judgment, but in the particu-
lar case of that test it was judgment based upon actual
experience, wasn’t it, with children in taking that ex-
amination? A. Based upon California children in Los
Angeles County, yes.

Q. Yes, 1100 children, wasn’t it? A. Yes.

Q. And wasn’t that examination used generally
throughout the United States? A. If you mean gener-
ally, sporadically here and there, it was. But the weak-
ness of that particular thing is brought out by the faet
that States like Hlinois and Indiana developed their own
achievement tests, because they realized that certain
factors of environment enter into not only the making
of the test but in the taking of the test.

h.g. That test — now, foliow my quesiion — that test
been uged quite generslly, had it not, in the United
Btates, in different States of the United States? A. I
can not say as {o that.
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Q. You can not say. Well, do you know or pot? A.
No, I don’t know.

Q. You don’t know. Well, now, you do know that
the manunal prescribed 255, you say, in reading it, as
the allowance for the five points margin for error, didn’t
it7 I understand your testimony to be that. A. No, I

did not get you. Will you please repeat that?!

Q. Yon read a mark from that manual, or a num-
ber, my recollection is 2565, which was an allowance of
five points below the prescribed 260; am I correct about
that? I may be wrong. A. No, there is nothing like that
in there. The prescribed 260 for passing is simply a
local Satter. There is nothing said about that in the
manual.

Q. Well, doesn’t the examination itself fix 260t A.
No, 255 to 260 wonld place the child at the achievement
grade level of 7.9. That is all it says.

Q. Now, 7.9, why do you take 7.9 for the seventh
grade in Baltimore County? A. I never took it for that.

Q. Well; who did take it? A. I don’t kmow.

Q. Well, where do you get 7.9 from? A. There is
7.9 on here, which corresponds to the figure mentioned.
But as to the test itself in Baltimore County, I do not
know apything abouti that.

Q. You don’t know! A. No.

Q. You did not know at the time this examination was
taken what point it should be, whether 7.9 or 7.101 A.
No. I understand that the mark was set at 260 on this
examination, but I did not know that they set any mark
at 7.9.

Q. Well, there never was, was there? A. I thounght
you said it was.
- . Q. No, I understood you fo festify just a moment ago
that it was 7.9, didn’t you? A. No, I testified that a
soore on this test of 255 to 260 on the schedule of norms
used, located the pupil at the achievement grade of 7.9.

Q. 7.9 A. On this score, that is all.
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Q. You do mnot know, though, whether Baltimore
Connty at the time that that examination was taken was
at 7.9 or not, do yout A. No.

Q. Supgose———— A. Now, be clear. What do you
mean by Baltimore County being at the point 7.9 at that
fime?

Q. 1 am talking about the point you are talking about.
You say on that manual that 7.9 would give you the fig-
ure 259, is it, 260% A. That is—

Q. In other words, if you assume—Ilet me be perfectly
fair to you—if yon assume that af the time this exami-

nation was taken that the pupil’s status ‘was the 7.9
status, then translated into numbers that would be 255.

A. Somewhere along there.

Q. 255 to 260. A. That is to say, if some one were
using these synonymous ierms, he would mean when
he said 7.9, he wounld mean what this scale gives between
250 and 260, or if he were using 255 to 260 on this scale,
he would mean the same thing that the scale meant at
7.9; that is all.

Q. Well, suppose 1 teil you that in Baitimore County
at the time this examination was given that the status
of the pupil was at 7.10, would that increase.

(Mr. Marshall) If your Honor pleases, there is no
testimony of that seven noint ten

{The Witness) You mean 8.
(Mr. Marshall) I do not remember that.

. (The Court) I do not remember that. I know some-
body testified about seven point Y to seven pomnt 10. 1
do not kmow who it was.
(Mr. Bawls) Yes, your Honor. Let me see if I can
not translate that into something we can understand.
Q. (By Mr. Rawis) What does that seven point nine
mean?! A. In terms of this score?

. Q. Yes, in terms of that score. No, I do not mean
in terms of the score exactly; I mean with respect to
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the time that the child is taking the examination. A.
It has no connection that I can see, because this exami-
nation was given at two different times, wasn’t itt

Q. I am assuming now thal it was given in June of
1935 to the colored children; and you say according to
the scale that would place the child at 7 point 9, would
itt A. If the scoring was 255 to 260 on this scale.

Q. Yes, but suppose you had a 10 months school year,
doesn’t that seven point nine mean that they have nine
months schooling? A, Well, these tests are usually de-
veloped on the basis of nine months schooling, which
allows a one percentage point.

Q. Suppose 1 teil you in Baitimore Couniy it is ten
months schooling? A. Yes.

(Mr. Marshall) If your Honor pleases, I am perfectly
willing to let it come in, I mean that line of testimony,
bunt T thonght that these hvnothetical qnestions were

T NDLARRLLLY

supposed to assume facts already im evidence,

(Mr. Rawls) Not on cross-examination, may it please
the Court.

(The Conrt) Ves, that makes g difference, that makes
a difference.

(Mr. Marshall) Unless he is going to follow it up,
I mean, you have got a blank statement there.

Q. (By Mr Rawls) In other words, if yon have 2
ten months course in Baltimore County, according to
the scale, that would give you a higher mark for pass-
ing at the end than if you had a nine months course,
wouldn’t it? A. Will you repeat that question again,

please?

Q. If you have a ten months course in Baltimore
County, translated into time, doesn’t that give you a
passing mark of 2607 A. I still fail to get the point
you are driving at. If you mean to readjust the age

- . grade, or the grade piaced here for the ten meonths,

rather than nine months school

Q. Precisely. A. ——the 8.0 would probably corre-
spond to the norm of the——
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Q. What is the norm at 8.01 A. I think it is just
the next five points swing.

Q. It would be 2601
(Mr. Marbury) 260 to 265.

(Mr. Ransom) May it please the Court, we object
to testimony coming from counsel here.

Q. (By Mr. Rawls) 260, is that right! A Ves,

Q- That is correct.
(Mr. Marbury) Let him look at it. 260 to 265.

Q. Do you know where to find that on that paper that
1 handed you? A. Thist
Q. Yes. Do you know how to read that sofficiently to

answer my question? A. Yes, but the norms are not
on here.

Q. You swear that the norms are nol on this paper
that T hand vou and that you are now looking at? A,
The schedule of norms is not on there, no.

Q. In other words, you can not ascertain the norms?
You do not know how to ascertain the norms from that
paper that I handed you? A. No. I do not think you
can either, can you?

Q. You are testifying here as an expert, aren’t you?
A. T never called myself an expert, no.

EY_ YT AY 2

PP |

Q. Well, that is whai your counsel called you. He

probably seee now he made a mistake.

(Mr. Marshall) Now, if your Honor pleases, we hate
to be d.facetious, but these statements are going in the
record. -

(The Court) Just a minute.
(Mr. Marshall) This record has got to ge kept open.
(The Court) Just a minute.

Q. (By Mr. Rawls) Do you swear that the norms
are not ascertainable from the paper that I now hand
yout! A. They are ascertainable, but they are not there



172

in schedule form. They can be obtained by the use of
the profile.

Q. Do you know how to ascertain the norms from that
paper that I am handing yeu?! A. Yes. Not readily.

't.Q‘ Yes, what? A. Not readily. Yes, I can ascertain
i

Q. Bul a momeni ago you iold me you could noi. A.
T said they were not there in the schedunle. They are
not. They are there on the profile form,

Q. But they are there fo a man familiar with the
examination jost as readily as the paper yon now hold
in your hand.

(Mr. Marshall) If your Honor pleases, in deference,
we feel a sort of duty to the witness in patting him on

the stand, and I object here to any brow-beating of the
witnese, and that is all that is going on now.

{(The Court) I do not anderstand it that way. The
gentleman is able to take care of himself.

(Mr. Marshall) Yes, but I think it is quite fair.

Q. {(By Mr. Rawls) You have underiaken io eriticize
this examinstion. lIsn’t it troe that when I firat got
you on cross-examination that you were not sufficiently
familiar with it to know that the norms were ascer-
tainable from the paper I just now handed yon?! A.
Oh, no, T was famliar with it. 1 nnderstood vom to
mean that the norms were presented in these forms,
with these intervals.

Q. Yes. A. They certainly are very difficalt of quick-
ly ascertaining them on this chart here.

Q. You think it is difficnit to ascertain from this paper
the norm for the particular—— A. In the terms of
these intervals that you have been using, yes.

Q. Not readily ascertainable from this paper, the ex-

" - smination paper itself? A. Not very readily, no.

Q. You did not know it was on there until I called
your attention to it, did yout A. Certainly I knew it
was on there.
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Q. And you think you so testifiedt A. I certainly do.
Q. Now look at that——

(Mr. Marshall) If your Honor pleases—just one mo-
ment, Mr. Rawls—for the purpose of keeping the rec-
ord straight, all through the testimony he has been
poiniing {0 one paper or the other, and the record
will not show which he is talking about. Could we read
into the record which is which that he was speaking
about?

(Mr. Rawisj 1 have deliberaiely taken up each pa-
per when I referred to it, and I called one the exami-
nation paper and the other the manual.

(Mr, Marshall) Mr. Rawls, youn may have meant to,
bnt von did not.

{The Court) It can be easily designated.

(Mr. Marshall) Refer to the examination paper and
the manual.

Q. (By Mr. Eawis) You have been asked if the norm
for a ten-months period was notl aseeriainable from

the examination paper itself. You recall I asked you
that. A. Yes.

Q. And vour first answer was that it could not be as.
certained from it, wasn’t it?t A. I do not recall exactly
what I said. I was thinking in terms of ready ascer-
taining. I myself can hardly see these.

Q. I know, but I can not remedy that. You have been
told that Baltimore County, to assume that Baltimore
County has a ten-months course. A. Yes.

Q. Now, looking at the examination paper, what
would be the norm for the ten-months course! I can

- - - L s hd " Y b
give you 5 magrifying glass, if you want it

(Mr. Marshall) Your Honor, could that be stricken
from the record?

(Mr. Rawls) No; I mean that seriously, for the wit-
ness $o read it. I do nmot mean that faceticusly. The

Court has a magnifying glass there.
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(The Court) Give it to him, Mr. Crane.
(The Witness) These are so fine.

(Mr. Rawla) It ia so fine, vonr Honor. I am serious
about that.

(The Court) Yes, I have a glass. It will be here in
a minute. Just suspend for a moment.

(A short recess was then taken.)

Q. (By Mr. Rawls) At the time of the adjournment,
I had asked you to look at the norm upon that exami-
nation paper itself, as dxstmgmshed from the mannal,
which would wrrespuuu in the seventh grade to 8. {}
grade, sssuming that to be the correct graé at the time
this examination was given in June, 1935. A. Yes.

Q. What would that norm be?t A. You mean the grade
norm?

Q. Yes, the graae norm. You are assuming the grade
serm of 89. A. You want the grade norm in numbers

Q. Yes, in nombers. A. If would be 260.
Q. 260 to what? A. 265.

Q. 200 10 265. A. Yes.

Q. And what is indicated by the 26U to 2657 Isn’t
that the margin of error that you have spoken oft A.
Well, it is a8 margin of error, yes, but not sufficient to
take care of three to five per cent of error.

Q. Three to five per cent. Of course, not three to five
per cent of 260, but isn’t there a margin of five points
upon your norm? A. Yes.

Q. And you found that upon that examination paper
there; it is there very clearly, isn't 117 A. Yes, in very

gmall print,

Q. Small print, but it is ascertainable from that exami-
nation paper. A. I think you need a ruler to do it.

Yes. And it {ook you g little while to find i, didn™
itt A. Yes, 1 Gould not see it.

Q. You could not see it. As a matter of fact, you
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did not know it was there until I told you, did yout! A.

-ye- -3t T ¢ » wop o e L Y Y. ... o B P
well, 1 knew 1t was on there, yes. 1 do not profess to

know every item on that thing.

Q. Now, then, if you assume the 8.0 for the ascertain-
ment of the norm, and you say it is between 260 and
265, and you were incorrect in your testimony, at least
your testimony that 255 to 260 would have been the cor-
rect norm for the Baltimore County schools.

(Mr. Marshall) If your Honor pleases, that question
is unfair. His other question is based on the assumption
that the Baltimore County school system is 8.0. Now,
ke comes back and says, when you said that the Baltimore
County Schoo! system was beiween 255 and 260, you
are wrong. He is putting a hypothetical question upon
a misstatement of facts.

Q. (By Mr. Rawis) If that assumption is correct, you
were wrong in your statement. A, Well, these tests have
been developed with the idea of presenting steps of dif-
ficulty or areas of difficulty intervening between actual
grade steps. For instance, between 7.0 and 8.0. And
then, for the purposes of final statcment by mathematical
numbers, they have been divided into nine steps im be-
tween. Now, you might assume that the intention of the
makers of the test was that 7.9 would represent the com-
pletion of either a nine month or ten month term.

Q. In other words, you think that a nine months course
is just as good as a ten months course?! A. Well, no-
body knows that.

Q. Well, that iz the basis of your testimony, isn’t it?
A. Nobody knows exactly whether it is or not.

Q. In other words, you are basing your testimony oa
the theory that a ten-months course is not any better
than a nine-months course; is that correct! A. I am
saying that the makers of this test based their test upon
the completion of the year’s work, whether ii is nine
months or ten months.

Q. You say that their basis is identical for a nine and

a ten months course? A. Well, as far as we have any
idea—1X have no informetion about that.
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Thereupon—
NELLIE B. GRAY,
resumed the stand and testified as follows:

DIRECT EXAMINATION.
By the Court:

Q. Miss Gray, won’t you kindly step up. I want to
ask you a question before youn leave. How many children
were in the group at Catonsville in 19357 A. It seemed
to me that every desk had one child in it. That would
be about thirty or thirty-five. I can not tell exactly.

Q. Well, now, how many schools did that represent?
A. I am not real sure. I think there were three. Mr.
Fletcher is here, I believe, the principal of the school.
He would know probably better than I. I think there were
three there. I believe it was Halethorpe, Cowdensville
and Catonsville.

Q. You think about thirty-five were there? A. Yes.

Q. Would you give me the proportion of those that
went to high school? A. I would not know that, Judge.

(The Court) That is all.
(Examination of witness concluded.)

(Mr. Marshall) Your Honor, the statement is in the
Minutes of the number of the children who took the ex-
amination and the number who passed.

-(The Court) That is all right.
(Mr. Marshall) It is in the Minutes, your Honor.

NELLIE B. GRAY,

recalled to the stand and testified as follows: Pursuant
to questions from the Court:

I do not know exactly how many children were in the
group at Catonsville in 1935. I think there were abont
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thirty or thirty-five. I think they came from three
schools. I believe they were Halethorpe, Cowdensville,

and Catonsville. 1 do not know what proportion went to
high school.

REV. JAMES E. LEE,

a witness of lawful age, produced on behalf of Petitioners,
havfml%' been first duly sworn was examined and testified
as follows:

My name is Bev. James E. Lee. 1live at Arbutus. Cow-
densville is the name given to the community. I am pas-
tor of the church there. I know the Petitioner, Joshua
Williams and also his daughter, Margaret Williams. On
September 12, 1935 I made a trip with Mr. Williams and
his daughter to the high school at Catonsville, of which
Mr. Zimmerman is the principal. I went into the office
and saw Mr. Zimmerman. Mr. Zimmerman who was on
the witness stand is the same gentleman I am speaking of.

A. On the morning of September 12th, Joshna Williams
came to where I live and asked me if I would not go with
him to Catonsville on that day, for the purpose of taking
his daughter to school. I told him I would, since I did
not have anything to do that morning. So we went to the
high school. And it was about the hour of the beginning
of the morning session. The two girls, Margaret Wil-
liams and Lucille Scott, with Joshua Williams and my-
gelf, went into the office of Mr. Zimmerman. There was,
perhaps, one teacher and his stenographer or secretary
in the office. The card of Margaret Williams’ promotion
and of Lucille Scotts promotion was handed to Mr. Zim-
merman, and he was asked if those cards would entitle
the students to go to high school, or be admitted to high
school. He replied that they would. The question was
asked Mr. Zimmerman by Josehu Willlams, ‘“if that is
true, I came here then to enter my daughter.”’ Mr. Zim-
merman replied that he had no objection to teaching white
and colored, but that the regulations of the County were
against the girl being allowed to enter, and Mr. Williams
was to see Mr. Hershner. That is the conversation that
took place in Mr. Zimmerman'’s office.
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{Mr. Marshall) Your witness,

(Mr. Bawls) No questions.

(The Court) That is all.
(Examination of witness concluded.)

(Mr. Marshall) If your Honor pleases, we have the
record card here of Margaret Williams, and with the eon-
sent of counsel on the other side, we will admit this in the
record for the purpose of showing the girl’s age. I might
call the Court’s attention to the fact that on the record it
appears there is an erasure, or a number pressed over.
lI,f’ia either 20 or 21, the year 1920 or 1921 that she was

I,

) (C)itrd referred to marked ‘‘Petitioners’ Exhibit No.
l."

( gr. Rawls) My recollection is that the father testified
to 2L

(Mr. Marshall) Now, if vour Honor pleases, at this
time, in our pleadings and orally in the case we called for
the white examinations, and we again call for the white
examinations that were given in the years 1934 and 1935,
and we are calling upon the other side to produce them,

(Mr. Marbury) It was testified that they were de-
stroyed.

{Mr. Rawls) It has already been testified, I think, your
Honor, that they are not kept for more than six months,
and that the papers for the entire examination for 1934
and ’35 are not available.

(The Court) Proceed.

(Mr. Marshall) Therefore, if your Honor pleases, we
just want to call the attention of the Court to the fact.

- I think when Mr. Cooper was on the stand he testified
as to the letters sent to the colored principals before the
examination was given. And we ask for the letters from
the white principals. And we want to know if copies of
those bave been found vet. You remember, there was a
letter sent to the colored principals telling them about the
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examination and all, and I ask if the same type of letter
was sent to the white principals, and if so, to produce
copies.

(Mr. Rawls) I do not know what the fact is, your Hon-
or, I will have to get the—

(Mr. Marshall) The letters that were sent to the col-
ored principals, addressed to the colored principals.

(Mr. Rawls) For what year?
(Mr. Marshall) 1934 and ’35.

(Mr. Marbury) They would not be the same type, be-
cause they did not conduct the examination in the same
way.

(Mr. Rawls) Obviously not.
(Mr. Marshall) All right.

(Mr. Marbury) Well, you said that there is no such
letter.

(Mr. Rawls) I don’t know.

(Mr. Marshall) Your Honor, the only statement I want
in the record is that they are not produced.

(Mr. Bawls) We do not know that there are any.
{Mr. Marshall) Very well.

(Mr. RBawls) We will have to get the facts on that. We
are perfectly willing to put Mr. Cooper back and let him
testify whether there were any such letters.

(Mr. Marshall) Very well.
(Mr. Cooper) What kind of letter?

(Mr. Marshall) Any kind of letter that was sent to the
white principals about the examination. You remember
we were talking about the colored examination. It is just
for the purpose of the record. I mean, we can go right
ahead, and if they are produced we can put them in with
your consent, Mr. Rawls.

(Mr. Rawls) All right; we can go ahead and look them
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up and see what they are, and give them to you, if there
are any.

(The Court) All right.

(Mr. Marshall) Your Honor, at this point I want to eall
to your attention that the examination papers of Marga-
ret Williams have been mismarked by the stenographer as
Petitioners’ Exhibit. They were Respondents’ Exhibits.

(Mr. Roe) They were put in by consent.

(Mr. Marshall) We can take care of that later on. We
will introduee these, if there is no objection.

(Mr. Marbury) What dates are those?
(Mr. Marshall) June 15, 1935, and May 23, 1934.
(Mr. Marbury) That is right.

(Papers referred to marked ¢‘‘Petitioners’ Exhibits
Nos. 22 and 23.”’)

(Mr. Marshall) If your Honor pleases, that is the
petitioners’ case.

(The Court) Petitioner closes.

DR. ALBERT 8. COOK,

8 witness of lawful age, produced in behalf of respond-

ants, being duly sworn was examined and testified as
follows:

I am Superintendent of Schools for the State of Mary-
land, under the State Board of Education. I have been
Superintendent for 16 years and prior to that was Su-
perintendent of schools of Baltimore County for 20 years.
I am not as familiar with Baltimore County schools now
as I was then. They are under my general supervision.
I am familiar with the general set-up of the Baltimore
County schools. I am familiar with the public school
systems generally in the United States and I have studied
administration for 36 years off and on. I have attended
Columbia University to study administration. White and
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colored teachers attend Columbia University. That is the
great clearing house of educational information in this
Conntry I am familiar with the system in Baltimore
Couniy of sending chiidren from the seventh grade into
high school. I have learned more about it during the trial
than I kmew before. They give a special test for the pur-
pose {0 both white and colored schools. I assume that this
is made the criterior for promotion. I assume this is the
generai rule. Ii is foillowed in other places. 1 do nof
know just where. 1 remember that Kent County, for ex-
ample, used one of the standardized tests, as far as I
know, as a basis of promotion from elementary to high
school. The County superintendent did not need to get
my permission in order to do it. My assistant, Mr.

Huffington, is familiar with the details for the colored
schools. There are others but I do not recall which ones
because I did not give it any study. I remember at one
time that it came up at an administration meeting of su-

penntendents and some mentioned that they were giving
tests of some sort at most of the high schools.

Q. Are you familiar with the practice in other states in
that respect? A. Well, not very, except that I happened
to be in Pennsylvania a few years age, stiending, s
ing at one of the sessions of the State 'T‘panhem’ Asxsmma-
tion there, which I am going to do again this vear; and a
professor from the University of Pittsburgh ‘made a re-
port on hlgh school promotions; and that report—-—I re-

- P

member just the substance of x‘i,m-.{ TepoT tted {o our p pcupxb
here when T came hack. He gaid that in the connties par-

o~ - —

ticularly in the rural districis—they have the township
system there, not the county system—and if a township
does not have a high school in 1t then the children must

oo o !
me the examination, in order to be certified to the ad-

ﬁnwnna fnnrnahvp’ or toem or ‘\nreﬂm‘\ W"‘“‘e thern e 8

lugh achool. He said that of the rural high school chil-
dren in Pennsylvania—I think he stated most of the coun-
hes—-—there are suty-seven in all—you know, I am a na-
LIVG UI f' GHHBYIVW

Q. I know you are. A. Green Castle. But only 70 per
cent of the children that could take it, that were eligible
to take the examination took it, and he found in general
of the 70 ner cent that took it nnlv 70 percent passed the

e e s 2%
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examination, meaning that 70 per cent of 70 is 49 per cent,
so that only 49 per cent of the children in the rural dis-
tricts of most of the sixty-seven counties of the State at
that time were getting into the public high school; and
this year we find that half of them failed to graduate.

(Mr. Marshall) If your Honor pleases, I did not want
to stop the testimony until I found out just where Dr.
Cook was going, but at this point I move to strike out the
answer to the entire question, because ii is obviously
hearsay, as to what somebody said up in Pennsyivania.

(The Court) I overrule the objection.
(Mr. Marshall) Exception, please.
By Mr. Rawls:

Q. Dr. Cook, you are familiar with the standard test
that was given in 1935 in Baltimore County, are you not?¥
A. Well, it just depends on what you mean by familiar,
I know about it, but I am not an expert in that field.

Q. Yunderstand. A. I do not attempt to do everything
in the department.

Q. Do you know whether that test was used in other
places than Baltimore County? A. Well, of course, they
were using it. We bought enough to supply the whole
State. We used it in all the counties of the State.

Q. And did your department have any discussion with
Mr. Cooper with reference to its use in Baltimore County?
A. Nothing except what Miss Stern testified about.

(Mr. Marshall) If your Honor pleases, I object to any-
thing Migs Stern knows about it. Miss Stern was on the

stand, and there is most certainly no excuse for him to
testify what Miss Stern said.

(The Court) He testified all he knew about it is what
Miss Stern testified.

(Mr. Marshail) I must object to any testimony, as to
that line of testimony.

By Mr. Rawls:
Q. Dr. Cook, in your opinion as an educator, do you
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think that the examination that was given in Baltimore
Counnty in June, 1935, to the colored pupils and the one
that was given in Janaary to the white pupils, that they
were & fair test of the achievement of those pupils?

(Mr. Marshall) If your Honor pleases, by the testi-
mony of the witness he disclaims any knowledge of being
an expert in the field of testing, and claims his knowledge
in the field of an administrator, and as an administrator,
and admitting he is not qualified as an expert on testing,
and I object to any opinion testimony from him concern-
ing the fairness of that or any other examination.

(The Court) There are a great many young men in
Baltimore County that have taken the test from bim. He
was 8 member of one of the high schools.

(Mr. Marshall) But they were not giving progress
achievement tests during that time.

(The Court) I think he is competent to testify.
(Mr. Marshall) Objection and exception.
(The Court) Very weil.

A. Are you speaking of the achievement test that was
given in 19351

By Mr. Rawls:

Q. Yes, sir. A. Of course, I do not know what that
other test was. I did not see the other test.

Q. I am only speaking now—you never saw the exam-
ination in 1934 A. No.

Q. But you did see the standardized test that was given
in June, June 20, 1935, to the colored children, and which
had been given in January of the same year to the white
children? A. May I make a statement in reference to
these tesis that we give?

Q. All right. A. Migs Stern, who is the expert in the
Department in that field, is getting tests, all the new tests
that come ount, that we can possibly find out about all over
the United States wherever they are made. They are ns-
nally made at the universities. We buy printed copies,
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and have them in the office. In the elementary field, Miss
Stern, as Miss Simpson, of the elementary schools, and
Miss Wiedefeld, who is supervisor of Elementary Schools,
and those three go carefully over and annotaie these tesis,
and they keep a record of that from time to time, and be-
fore they really choose they select some office, one accord-
ing to their judgment, to do anyvthing we want to do with
that particular test; and then we very frequently call in
some of {he nearby supervisors, some of our outstanding
supervisors, to check up; and sometimes we even give
those tests to a small group of children outside of the
State somewhere, to find out a little bit more about them.
In other words, it is all handled very, very carefully. And
that group made the decision. I have nothing to do with
the decision. I accept their judgment, as I always do with
my experts in their field.

Q. And what was their recommendation? A. Their
recommendation was that they thonght it was s splendid

test, and the testimony of teachers over the State that I
spoke with last summer was the same.

(Mr. Marshall) If your Honor pleases—

{The Court) Don'i go too far.

(Mr. Marshall) Thank you, your Honor.
By Mr. Rawls:

Q. And iooking at the test yourseif, what is your judg-
ment about it? A. I accepted their judgment.

Q. You accepted their judgment? A. Yes.

(Mr. Marshall) If yonr Honor pleases, we again put in
ﬁ same objection as to his opinion as to that examina-

~ (The Court) Overruled.
(Mr. Marshall) Exception.

. W’ith reference to the administration of County schools,
I believe the law says that the State Superintendent of
schools and his assistants have supervisory control over
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a great many things and of course, admiasion and prome-
tion from the elementary school to the high school is one
of them, but that control is only supervisory. We feel that
the Counties have the initiative in all of these things. If
we exercigse any supervision it would be in the nature of
suggestions, if we thought that something was going on
that perhaps was not just what it should be or there womd
be & discussion between & member of my department an

he reported it to me and I thought it was safe and worth

while, I would discuss it with the superintendent myself
or put it on the program for discussion at one of our pro-
visional conferences but that is a matter within the au-
thority and conirol of the iocal Board. It is the policy
of the State not to butt in. The statement in the 1927
standards for Maryland high schools on page 135 which
reads: ‘‘The possession of an elementary school certifi-
cate signifying the successful completion by the pupil of
a course of study prescribed by the elementary school is
sufficient to entitle the pupil to enter an approved high
school without an examination’’ does not appear in the
last statement of standards. We have a great many bul-

letins. These are provisional bulletins issued Irom year
to year. When a bulletin is issuved that is a definite rule
of the Board and is passed as a by-law. It has the full
force and effect of law. These other bulletins are provi-
sional bulletins gotten out by the department and not
brought to the attention of the State De partment. Since
the Secretary of the Board and the State Superintendent
is executive officer for the administration of the schools,
they are not by-laws. The statement just mentioned was
omitted from the new bulletin beeanse [ found that a
number of County Saperintendents did not think it should
be in there. It was not a good way to do it and they were
not following it. There was nothing compulsory about it.

The quotations from law in these bulletins are binding
aud some quotations from the by-ilawe are binding, This
.however, is a statement that is neither a by-law nor law.
Some of it is philosopby of education and some of it is,
of course, idealistic. Of course, we feel we have the right
to put some ideals in these bulletins. That statement is
not binding upon & loeal Board. I would not consider it
as standard even if it was a by-law. It would be a regu-
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lation. If 16 units are required for examination, I wounld
consider that a standard. A minimum of 180 days would
be a standard.

CROSS-EXAMINATION.

I did not prepare these standards. The high school sp-
pervisors did, but I read them over before they were pub-
fished. They must have my approvai. I omitted that
statement I mentioned. I do not remember whether it
was in there when it came to me. I do not know whether
we omitted any other items. I called the attention of the
high school supervisors to it. The reason I am so confi-
dent about omitling this one is because we had a discus-
sion on it. We might have discussed some of the other
provisions. We probably did. I do not know. Tt was not
as a result of these discussions necessarily that I took it
out. In the discussion the County superintendents be-
lieved there onght to bhe an examination given pupils.
The 1927 bulletin is 216 pages and the 1935 bulletin is
49 pages. If you will let me have the bulletins, I will
explain what sections were left out. The bulletins were
shorter because we were short of funds. There are
three bulletins, as a matter of fact. I ordered the pro-
vision of the 1927 bulletin left out of the 1935 bulletin.
I am not an expert on standard achievement examina-
tions. The purpose of the standard achievement exami-
nation was to check on the school system of the State.
We keep a record of how each county stands and give
each county ifs own record, but we do not give them the
records of other counties. They are alse used as
diagnostic tests, of course, they also assist in setting
standards. When children take these examinations,
they become familiar with standard tests and that is a
pert of sducation. Some people believe that no examina-
tion is worth anything and I have come to the conclusion
they are also unfair. But, at the same time, we believe
that the children must go up against examinations all
the time and therefore I believe in examinations written
88 well an oral The Siate Roard has repealed the by-
law at the request of the county superintendents. We
have left it to the county superintendents to determine
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how it is to be done. The examination was sent out
for the purpose of helping the counties, belping the
schools and for diagnostic purposes. We had nothing
to do with using the examination for promotion pur-
poses. I had no idea about using it for promeotion pur-
poses. You do not have an idea about a thing you are
not going to do and have nothing to do with it. The
examination was put out by the State Board for the pur-
poses stated. The purpose of promotion was not in-
cluded in the purposes for which the examination was
sent out. I had nothing to do with promotion. It was
sent out to the county superintendents for the purposes
mentioned. 1 do not know of my own knowledge of the
time the examination was to be given. If the examina-
tion is given to less than 50% of the seventh grade in a
particular county I could not conceive of that happen-
ing throughout the test. We would ask them to examine
the whole grade and that was our purpose.

PETITIONER’S EXHIBIT NO. 2.
February 1923:
ADMISSION AND GRADUATION.

A. Admission by Elementary School Certificaie:

The high school, in order properly to fulfill its func-
tions, should articulate both with the schools below and
with the schools above. It is not a separate institution,
but an integral part of a common school eonrse of eleven
or twelve years. In general, for a pupil to enter upon
the first year of high school work, he should have com-
pleted in a satisfactory manner the elementary course of
‘seven (or eight) years.

The principal test {or emirance should be the abilily
to do the work of the high school. This is usually shown
by the character of the pupil’s previous achievement, as
shown in his daily work, tests, and formal examinations,
these factors being taken as a whole.
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The possession of an elementary-school certificate,
si.gnifymf' the successful completion by the pupil of the
course of study prescribed for the elementary school, is
sufficient to entitle the pupil to enter an approved school
without examinations.

Through school organizations and a systematic
scheme of promotions is an essential part of the educa-
tive machinery, it can not be too strongly emphasized
that a high school education is the rightful heritage of
every American boy and girl of high school age. ‘It is
the function of the high school to welcome every such
boy and girl, and to adapt subjeet matter, methods, and
organization to the needs of such boys and girls.”’

It should be remembered, too, that the high school in
a democracy is & necessity, not a luxury. It is a neces-
gity, not only for the individual, but for society. The
instincts and the capacities for learning are the largest
natural resources the world has. The capital of civiliza-
tion is latent in its children and in its youth.

The day is past when a free elementary education for
all is adequate for the safety, welfare, and progress of
our country. Good elementary schools are necessary,
but they can not furnish enough education. The forma-
tion period of life is the high-school age; and it is at this
age that careers and life ideals will be determined, that
the instinets will be turned to social welfare or to social
outlawry, and that capacities for achievement will be dis-
covered and developed.

_ A high school, therefore, is not adequately fulfilling
its fanction and its social responsibilities unless it num-
bers in its enrollment every normal boy and girl of high
school age in the community, who find in the curriculum
offered and in the methods of instruction and the
machinery of organization, a satisfaction of individual
needs and an adaptation to individual capacities which
will induce them, under any but extraordinary circum-
stances, to continue in high school, and to receive the
t}'gini.nilwhich is essential to active, useful and reliable
cifizenship in a twentieth-century democracy.
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November 1927 :

ADMISSION AND GRADUATION.

ADMISSION BY ELEMENTARY SCHOOL
CERTIFICATES.

The high school, in order to fulfill its function, should
articulate both with the schools below and with the
schools above. The high school is not a separate institu-
tion, but an integral part of a common school course of
eleven or twelve years. In general for a pupil to enter
upon the first year of high school work, he should have
completed in a satisfactory manner the elementary
course of seven (or eight) years.

The prinecipal test for entrance should be the ability to
do the work of the high school. This is usually based on
the character of the pupil’s previous achievements, as
shown in his daily work, tests, and formal examinations,
these factors being taken as a whole.

The possession of an elementary-school certificate,
signifying the successful completion by the pupil of the
course of study prescribed for the elementary school is
sufficient to entitle the pupil to enter an approved high
school without examinations.

Though school organizations and a systematic scheme
of promotions are an essential part of the educative
machinery, it cannot be too strongly emphasized that a
high school education is the rightful heritage of every
American boy and girl of high school age. ‘It is the
function of the high school to welcome every such boy
and girl, and to adapt subject matter, methods, and
organization to the needs of such boys and girls.”’

1t should be remembered, too, that the high school in a
. democracy is a necessity, not a luxury. It 1s a necessity,
not only for the individual, but for society. The instinets
and the capacities for learning are the largest natural
resources the world has. The capital of civilization is
latent in its children and in its youth.

The day is past when a free elementary education for
all is adequate for its safety, welfare, and progress of



197

our ocountry. Good elementary schools are necessary,
but they can not furnish enough education. The forma-
tive period of life is the high-school age; and it is at this
age that careers and life ideals will be defermined, that
the instincts will be turned to social welfare or to social
outlawry, and that capacities for achievement will be dis-
covered and developed.

A high school, therefore, is not adequately fulfilling its
function and its social responsibilities unless it numbers
in itg enrollment every normal boy and girl of high school
age in the community, who find in the curriculum offered
and in the methods of instruction and the machinery of
organization, a satisfaction of individual needs and an
adaptation to individual capacities which will induce
them, under any but extraordinary circumstances, to
continue in high school, and to receive the training
which is essential to active, useful, and reliable citizen-
ship in a twentieth-century demoecracy.

PASSING EXAMINATIONS NO SUBSTITUTE
FOR HIGH SCHOOL TRAINING.

A diploma or certificate of work from an approved
school represents instruction and training, not the mere
pasging of examinations. Attention is called to the
faet that the pupil must do his work regularly in the
class room, not merely pass examinations. Summer
work taken under non-certificated tutors by pupils who
have failed will not be credited in the total number of
unit credits earned by a pupil. The practice of giving
special examinations at the opening of the fall session
for the benefit of pupils who have failed to make use of
their opportunities in the regular class-room work of the
previous year is to be discouraged as setting a premium
on loafing and idleness. The rule governing approval
implies that anit eredits are awarded in accordance with
the number of prepared recitations, and recitations mean
cdlass work, not tutoring or home study followed by
examinations. Were diplomas of schools to be granted
only on passing examinations for either all or a part of
the necessary credits, the teachers of a school would con-
stitute a mere examination board, not a teaching body.
Pasting examinations is not getting an education.
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September 1935:

POLICIES REGARDING PUPILS.
ADMISSION AND CLASSIFICATION OF PUPILS.
1. Admission by Elementary School Certificates.

The high school, in order to fulfill its function, should
articulate both with the elementary schools and with
institutions of higher learning. The high school is not
a separate institution, but an integral part of a common
school course of eleven or twelve years. For a pupil to
enter upon the first year of high school work, he should
have completed in a satisfactory manner the elementary
school course in the school system from which he has
come.

It can not be too strongly emphasized that a high school
education is the rightful heritage of every American boy
and girl of high school age and that “‘it is the function
of the high school to welcome every such boy and girl,
and fo adapt subject-matter, methods, and organization
to the needs of such boys and girls.”

It should be remembered, too, that in a democracy the
high school, far from being a luxury, is a necessity, not
only for the individual but for society. The day is past
when a free elementary edncation for all is adequate for
the safety, welfare, and progress of our country. The
formative period of life is the high school age; it is at
this age that careers and life ideals will be determined,
that the instinets will be turned to social welfare or to
social outlawry, and that capacities for achievement will
be discovered and developed.

A high school, therefore, is not adequately fulfilling its
function and its social responsibilities unless it numbers

in its enrollment every normal boy and Eirl of high school
- age in the community, and so satisfies with its cur-
riculaom, methods of instruction, and machinery of
organization, the individual needs of the pupils that
under any but extraordinary circumstances, they will
want to continue in bigh school, and receive the training
which is essential to active, useful and reliable citizen-

ship in a twentieth-century democracy.
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PETITIONER’S EXHIBIT NO. 3.

BOARD OF EDUCATION OF
BALTIMORE COUNTY.

Towson, Maryland,
June 12, 1935.

To the Principals of the Colored Schools:

The annual examination for the pupils of the seventh
grade will be held on Thursday, June 20. The purpose
of this examination will be to determine the eligibility
of the pupils for instruction in the high schools of Balti-
more City. The examinations will be held at Catons-
ville, Reisterstown, Towson, and Sparrows Point. The
principal will instruct the applicants to attend the center
in which the home school is listed. If it is more con-
venient for a pupil to attend another center, approval
must be obtained from this office.

CATONSVILLE SCHOOL—Catonsville, Cowdens-
ville and Halethorpe.

REISTERSTOWN SCHOOL—Rockdale, Chattolanee
and Reisterstown.

TOWSON SCHOOL-—Hereford, Shane, Blue Mount,
Cuba, Sparks, Lutherville, Towson, Shepperd, Chatman,
Loreley and Long Green.

SPARROWS POINT SCHOOL—Turners, Bengies,
Igorth Point, Walters, Sparrows Point and Cottage
rove.

The examination will begin at 9 A. M. All applicants
must be students of the seventh grade now enrolled in
the schools of the County. Please report the full name
and address of each applicant, A formal blank is
enclosed for the report of all seventh grade pupils. Star
the mimea of the pupils who are recommended for high

Teachers should discourage pupils from taking the
examination on Thursday for free tuition to high school
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if they do not have a fair chance of passing it. Pupils
under 14 years of age should repeat the grade if not sue-
ocessful in the examination. These who are 14 and under

16 may repeat the grade if parents insist upon school
attendance.

Very truly yours,
J. T. HERSHNER,
Assistant Superintendent.

PETITIONER’S EXHIBIT NO. 4.

September 27, 1935.
Board of Education of
Baltimore County,
Court House,
Towson, Maryland.

Re: Application of Margaret Williams and Lucille
Scott to the Catonsville High School.

Gentlemen:

On September 13, 1935 written applications were made
to Mr. Clarence G. Cooper, Superintendent, Board of
Education of Baltimore County, by registered mail fo
have Margaret Williams and Lucille Scott admitted to
the Catonsville High School. Copies of these letters are
enclosed herewith.

Both Miss Willilams and Miss Scott are of lawful
school age and are children of citizens and taxpayers of
the State of Maryland and residents of Baltimore

- County. Miss Williams and Miss Scott have both been

duly promoted from the seventh grade of the elementary
school located at Cowdensville, Baltimore County. They
are both desirons of completing their education and
applied to the nearest high school fo their residencc
located in Catonsville, Baltimore County. They were,
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however, wrongfully and arbitrarily refused admission
althongh application was made in proper form by their
parents who tendered the girls, with their records, ready,
willing, and able to abide by any lawful rules applicable
to applicants to said school.

Upon the refusal of the principal to admit the girls,
application was made to the Superintendent, Clarence
G. Coaper, who has refused to take any action in the
matter. The arbitrary actions of the officials of the
Board of Education of Baltimore County were unjust
and uhreasonable and contrary to the Constitution of
the United States and the Constitution and laws of this
State. We, therefore, appeal to you as the governing
body of the Baltimore County educational system to
accept the applications of Misses Williams and Scott
and to admit them to the Catonsville High School.

Will you please give this matter your prompt atten-
tion becanse of the fact that the school term has already
commenced and advise us of the action taken on this
appeal and these applications.

Very truly yours,

T™ M - Thurgood Marshall.
Copy to State Board of Education.

PETITIONER’'S EXHIBIT NO. 5.

September 13, 1935.
Mr. Clarenee G. Cooper,
Superintendent,
Board of Education of Baltimore County,
Court House,
Towson, Maryland.

Dear Sir:
On behalf of Joshua Williams, Cowdensville, Balti-

more County, Maryland, application is hereby made to
you as the superintendent of the schools in Baltimore
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County to admit Margaret Williams to the nearest high
school to her residence, namely, Catonsvile High School,
located at Catonsville, Maryland, and operated and main-
tained by the Board of Eduncation of Baltimore County.
Margaret Williams is of lawful school age and daugh-
ter of Joshua Williams, a citizen and taxpayer of the
State of Maryland, and a resident and taxpayer of Bal-
timore County. Said Margaret Williams was promoted
from the seventh grade of elementary school located at
Cowdensville, in Baltimore County, in June of 1935. O
September 12, 1935, Miss Williams, with her father,
applied to the Catonsville High School for admission as
a regular high school student. She tendered her record
and was ready, willing and able to abide by all lawful
rules for the admission of students to said high school.
However, the principal of said school unlawfully and
arbitrarily refused admission to this applicant.

Margaret Williams, by her father, Joshua Williams,
is hereby making this formal application to you as super-
intendent of the schools of Baltimore County to admit
her to the said Catonsville High School.

A copy of her school record is herein enclosed, and
- said Margaret Williams is ready, willing and able to
abide by and to comply with all lawful rules for admis-
sion of students to said high school.

Will you please advise us at your earliest convenience
of the action taken on this application.

Very truly yours,

Thurgood Marshall,
T™:M Attorney for Joshua Williams.



PETTITIONER’S EXHIBIT NO. 6.
SEVENTH GRADE PUPILS

ENROLLED JUNE
1836
Rating of Do you
Pupil’s class recommend
Name of Pupil Name of Parent  Mailing Address work Pupil’s admission
dge A.B.C.D.E. tohigh school
Alice Bacon Lena Bacon Douglas Park 12 D No
Martha Brown Martha Brown Harristown 13 D No
Audrey Boston =~ Martha Qaither 158 Winters Ave. 13 B Yes
Nellie Coleman  Mable Coleman 421, Winters Ave. 14 D No
Gertrude Fields Rosie Fields 10 Main Ave. 12 D No
Anna Harrison  Anna Harrison =~ Harrisontown 12 D No
Florence Johnson William Johnson 165 Winters Ave. 12 A Yes
Dorothy King Fannie King Harrisontown 14 C Yes
Helen Lumpkins Helen Lumpkine 70 Melrose Ave. 13 D No
Lillian Page Susie Page 185 Winters Ave. 12 B Yes
Julia Redmond  Berttie Smith 148 Winters Ave. 12 C Yes
Aileen Smith Anna Smith 146 Winters Ave. 14 B Yes
Julia Smith Anna Smith 146 Winters Ave. 12 B Yes
Janie Smith Bell Smith 64 Winters Ave. 14 C Yes




PETITIONER’S EXHIBIT NO. 9.

BOARD OF EDUCATION
of
BALTIMORE COUNTY,
Towson, Maryland.

June 22, 1935.
Mrs. J. Hasty,

Overlea, Maryland.

My dear Mrs. Hasty:

The examination for high school permits was held on
Tharsday of this week at Towson School. The princi-
pals of our schools were all notified to this effect. They
in turn were required to make the announcement to the
pupils. They were, however, instructed by us not to
recommend pupils who did not have a fair chanee to pass
the examination. It was suggested to them that they
advise the parents to send those children back to the
seventh grade.

Very truly yours,

J. T. Hershner,
JTH GH Assistant Superintendent.
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PETITIONER’S EXHIBIT NO. 10.

BOARD OF EDUCATION OF
BALTIMORE COUNTY, MARYLAND.

Towson, Maryland.

December 16, 1933.
Mr. C. G. Cooper,

Superintendent, Board of Education,
Court House,
Towson, Maryland.

Dear Mr. Cooper:

I wish to present some facts as Assistant Superin-
tendent and supervisor of colored schools which I think
should be given in answer to the petition of the ‘‘Tax-

payers of Baltimore County and parents and patrons of
colored school.”’

My intimate and personal knowledge of the

ment, maintenance and supervision of both white and
colored schools leads me to say that the remarks of the
speaker must have been based upon information which
was, in the main, inaccurate. Every gquestion raised in
the petition or by the speaker had been answered frankly
on a number of occasions in private interviews with par-
ents, at parent-teacher association assemblies or in dis-
cussions at teachers’ meetings. Several members of the
committee knew the facts well enough to know that the
eolored schools of Baltimore County have been super-
vised and maintained in an equitable and efficient
manner.

The facts are:
1. Buildings.
In 1920, the majority of pupils were located in rented

buildings of the poorest kind. A rented room at Cuba
is the only one at this time. Buildings of modern con-



struction honse the pupils in the large centers and a
number of two-room structures are equal to or surpass
those used by white pupils. A number of portables have
been loonverted into permanent buildings for one-room
schools.

Sparrows Point and Chattolanee have steam heat
plants. All other rooms are heated with sanitary stoves
with three exceptions which have Vulcan Egg stoves.

2. Books and stationery.

A comparison of costs of books and stationery cover-
ing a period of ten years, from 1923 to 1932, inclusive,
is given to answer the charge that old books have been
transferred to colored schools, the inference being that
new books were purchased for white pupils to displace
thase supplied to colored schools.

Variations of grade enrollment, closing of schools and
change of texts gave an excess supply of good books.
This supply has been used by the supervisors of white
schools for white anila. The needs of colored schools
have been supplied from this stock and 1 shall continue
the practice in order to economize in the costs of books.
In spite of this fact the average cost of books for each
colored pupil for ten years was $1.17 and $1.07 for a
white puapil.

The per eapita cost of stationery for the same period
was 47.4 cents for colored pupils and 45.0 cents for white
pupils.

One of the perplexing problems of school administra-
tion has been to make colored pupils care for books and
atationery. A few years ago I warned feachers that 1
would recommend the dismissal of a teacher who eould

not supervise economically and efficiently the use of
supplies,

3. Educational opportunities.

In 1916 the majority of colored teachers held second
and third grade certificates. All teachers in the colored
schools of Baltimore County today hold first grade cer-
tifiontes.
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The yearly session is usually one hundred and ninety-
five days. This is not exceeded in any other county of
the State or by Baltimore City.

The State report of 1932 shows the average pupil load
for each colored teacher was thirty-six and for each white
teacher forty-one.

4. High schools.

In October of this year, Catonsville enrolled nineteen
pupils in the seventh grade, Towson seventeen, Turners
thirty-six and Sparrows Point twenty-five. Any well-
informed school man knows that a good grade high
school can not be maintained at any one of these centers.

In 1926 the Board answered this question wisely in
the interest of the graduates of the seventh grade when
arrangements were made with the Board of Education of
Baltimore City to care for them in the City high schools.
The cost of tuition-is $95.00 each year for a junior stu-
dent and $150.00 for a pupil enrolled in the senior high
school. There are this year thirty-eight students
enrolled in Douglass High and ninety-three in the junior
high schools. The cost of tuition is $14,535, which will
vary somewhat from this amount, depending on the
number of withdrawals daring the year and promotion
at the end of the first semester. Complaint is made
about tuition for the fifth year. The City schools have
six years of elementary education, three years of junior
high and three years of senior high. Baltimore County
has seven years of elementary work and a four-year
high school course. Pupils must enter the eighth year
of junior high in the City from our seventh grade. The
Board pays for four years of high school and the parents
must pay $150.00 for the fifth year. Some of the stu-
dents withdraw at the end of the fourth year because the
parents can not pay. The Board considered this ques-
tion several years ago and decided they could not give
five years of high school education to colored pupils
when white pupils were receiving four. I made an
address at the parent-teacher association of Catonsville
some time ago, at which time I was asked whether or
not the Board would pay for the fifth year if the parents
would pay for the first year. I stated that I would
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in doing it they should know that the Board would save
money for the reason that a small proportion of pupils
who enter the eighth year remain and graduate.

5. Examinations for high school entrance.

In 1927 the Board decided to hold seventh grade
examinations for entrance to high school. These tests
are held in four centers: Towson, Catonsville, Reisters-
town and Sparrows Point. The subjects given are
spelling, arithmetic, history, geography and English.
The standards required that year were an average mark
of sixty or better and a minimum of sixty in each sabject.
Few could make the minimum grade. A committee of
‘parents petitioned the Board and the requirements were
lowered to fifty and thirty.

White pupils took the same fest. They were required
to take literature in addition to the five subjects and to
score a higher mark for high achool admission.

The questions were made and the answers were
marked by the supervisors of white schools. I had gen-
eral supervision of the examination of colored pupils and
know that the tests were fair and that the answers were
marked very liberally. This statement is made for the
reason that I have heard that the implications from time
to time that colored supervisors would be more in sym-
pathy with pupils of the race. The speaker for the com-
mittee laid emphasis on the large number of failures in
the examinations. One hundred and thirty-five seventh
grade pupils ook the examination in June 1933 and
‘gixty-three passed it and were granted free tuition to

" the eighth grade of the junior high schools in Baltimore

City. Principals were instructed to send only those
applicants who had a reasonable chance of success. All
seventh grade pupils, however, came from two of the
Jarge schools and many from the smaller schools who
did not have good seventh grade ability. The result was
a large number of failnres.

Patrons of schools should keep in mind that many
pupils cannot carry high school studies. To allow all
to enroll means a waste of the taxpayers’ money and the
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loss of time and money to parents who might profit to
advantage if children were placed at work. A case in
mind is given to illustrate this point: A few years ago
two pupils in a small school were preparing for high
school. The parents were very cooperative with all
activities of the school. They were anxious to give the
two older children a high school education. The teacher
did not have the courage to dissuade the parents from
their course. During my visit I learned about it and
tested the pupils. I found that one had about third
grade ability and the other fifth. I wrote the parents
and stated frankly that the children had received about
all the schools could offer in the way of instruction, and
:gvised withdrawal for work. The parents accepted my
vice.

One paragraph in the petition gave the impression
that the pupils of Cherry Heights, Fullerton, must take
an examination.

The children from this settlement were required to
walk to Putty Hill. The school could not average
twelve and was closed. Arrangements were made for
them to attend the Caroline Street school. The Board
paid $75.00 a year for each pupil attending and the
street car fare from Overlea.

Mrs. Julia Jackson who was a member of the com-
mittee had three pupils in the elementarv schools, two
of whom passed through high schools without examina-
tion by our Board. She knew that paragraph was not
true from personal experience.

This group has grown from the usual number of seven
or eight to fifteen. Arrangements were made in Novem-
ber, 1933 to transport them, with twenty-four others who
were being transported from the vicinity of Rossville to
%101(;%1693'. The saving to the Board is approximately

6. Home Economic and Manual Arts.

These subjects are eliminated from the curriculum of
both white and colored elementary grades. This is in
line with the best practice of schools throughout the
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country. Assistant Soperintendent William BR. Flowers
is authority for the statement that this work is not given
in the fifth and sixth grades of Baltimore as stated in
the petition. It is provided in the vocational schools for
pupils who cannot profit by the usual course prescribed
for pupila of the elementary schools.

7. Compulsory attendance.

Reference was made to poor enforecement of school
attendance. The first attempt at enforcement occurred
in 1912-13. The average attendance of colored pupils
in that year was 60% and white pupils 76%. In 1933
the percent of colored pupils in yearly attendance was
88.5 and in white schools 91.2. When we consider all of
the factors which affect school attendance we think the
figures speak favorably of compulsory supervision.

As a final word, I wish to say that Baltimore County
has a splendid group of colored teachers who are loyal
and devoted to their tasks. I believe too that the class-
room instruction will compare favorably with any other
similar group in the State. ]

Respectfully submitted,

J. T. HERSHNER,
JTH/ETC Assistant Superintendent.
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PETITIONER’S EXHIBIT NO. 11.

SEVENTH GRADE PUPILS.
June 1934.
School Catonsville Principal

(Record names of all seventh grade pupils and star
those who expect to take the scholarship examination
for free tuition. Those who do not take the scholarship
test should take the regular seventh grade examination.

This report is due on or before June 1st.

A.B.orC.
Full name of student  Address Pupil  Name of Parent

Gertrude S. Page 185 Winters Ave. C® Susie Page

Ethet L. Coe 15 Shipley Ave. C® Frances Coe
Miriam Talbott 103 Egges Ave. C* @Gerry Talbott

- Marjorie Jackson 26 Jones Ave. C* Earnest Jackson
Mary Butts Old Frederick Road C* 1da Butts

Irvin Williams 151 Winters Ave. C* (Geo. Williams
Lafayette Johnson 108 Shipley Ave. C* James Johnson
Bernice Boston 166 Winters Ave. (C* Cora Boston
Margaret Sterrette 20 Rich Ave. B* Thomas Sterrette
Isaac Matthews 22 Rich Ave. C* 1Isaac Matthews
William Smith Maryland Home B®* Hawthorne Smith
(Geo. Williams 151 Winters Ave. D  Geo. Williams
Agmes Allen 140 Winters Ave. D Agnes Allen
Sarah Johnson 165 Winters Ave. C* Henry Johnson
Harriet Goodwin 100 Winters Ave. D  Mary Goodwin
Ruath Williams 129 Winters Ave. D  Mary T. Williams
Senobia Williams 129 Winters Ave. D  Mary T. Williams
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PETITIONER’S EXHIBIT NO. 12,

SEVENTH GRADE PUPILS.
June 1935,
 Principal Charles Fletcher School No. 21 Distriet 1.
Record names of all seventh grade pupils and star those

who expect to take the scholarship examination for free
tuition on Thursday, June 20.

This report is due on or before June 17.

) . A,BorC
Full name of pupil Address Pupidl  Name of Parent
*Eleanor Barnes 412 Taylor Ave. A Mrs. Bessie Barne«
®*Aundrey Boston 158 Winter’s Ave. C  Mrs. Cora Boston
*Florence Brown 3Jones Ave. A Mrs. Pauline Brovn
- *Jeanette Coe 17 Shipley Ave. C  Mrs. Estelle Coe
. - Nellie Coleman 4212 Winter’s Ave, D  Mrs. Mable Colemar
~ *Jeanette Holland 22 Lee Wood Ave. C  Mrs. Irene Holland
- Mildred Matthews Oella Ave., Ellicott City D  Mrs. Annie Matthess
*Lucille Narl 18 Melrose Ave. C  Mrs. Julia Narl
. ®*Alexina Smith 18 Wesley Ave. C Mrs. Joeanna Smith
Aijleen Smith 146 Winter’s Ave. D  Mrs. Annie Smith
*Carrie Williams 182 Winter’s Ave. C  Mrs. Matilda Williax
' Gross Harristown, Catonsville D Mrs. Blanche Gross
’Leroy Holmes 2 Fairview Ave. C Mrs. Helen Holmes
Chas. Smith 164 Winter’s Ave. D  Mrs. Mary Smith
SAgbury Rideout 210 A. Winter’s Ave. C  Mrs. Ella Rideout
- *¥rederick Howard 10 Roberts Ave. C  Mrs. Isbell Byrd
' 'Hawthome Smith Box 614, Ellicott City A Mrs. Hawthorne Smi
Sterlyn Williams Rolling Road Ellicott CityD ~ Mrs. Nettie William¢
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PETITIONER’S EXHIBIT NO. 22.
‘White Schools, Supv., M. Ward.

BOARD OF EDUCATION
OF
BALTIMORE COUNTY, MARYLAND.

Towson, Maryland,
June 14, 1935.
Circular Letter #10
1934-1935

To the Principals:
1. Grading of Seventh Grade Pupils.

Please bear in mind that seventh grade pupils who
wish to enroll in the high schools must present their
report cards to the principals of the high schools on
June 20th. You will enter the following on the reports
of seventh grade pupils who successfully meet the grade
requirements, ‘‘Promoted to High School’’, record the
date, and sign your name below the words, ‘‘Promoted
to High School’’. If you feel that certain seventh grade
pupils who failed to meet the prescribed requirements
should be given a chance to prove their ability to carry
high school work, you may enter the following on their
reports, ‘‘Promoted to High School on Trial’’. This
should not be done, however, unless you are reasonably
sure that the pupil will be able to continue his work.
It is far better for the schools and the pupils concerned
to have them repeat the seventh grade than to have
them dropped from the high school after three or four
weeks’ trial.

High School principals have advised me from time to
time during the year that the beginning high school
pupils last September were a superior group. I am
inclined to believe that the rigid standards we set up
last year for seventh grade pupils were partly respon-
sible for this. I hope that you will not let the bars
down this year because we have placed the full respon-
gibility for promotion upon you and your teachers. I
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know that you will deal fairly with each and every pupil
- and I do not object to giving certain pupils the benefit
of the doubt. You must not, however, promote pupils
in the seventh grade to high school in order to avoid an
unpleasant issue with disgrunted parents. Our high
schools should not be compelled to handle, even for a
few weeks at the beginning of the year, boys and girls
who have not satisfactorily mastered the studies pre-
scribed for the seventh grade. 1 am depending upon
you to use your best judgment and the full force of your
character in making these decisions.

2. Suggestions for Helping to Work Onut
Next Year's Plans.

You can help me a great deal in the making of appoint-
ments and assignmente if you will be good enough to
. write me before July 1st in regard to the following:

(a) If you think that you will need additional assist-
ants next year, kindly specify the grades or the high
school subjects in which they will be needed.

(k) If, on the other hand, you feel that you can do
without the services of one or more assistants now on
your staff, please advise me and suggest the teacher or
teachers that might be transferred. Please keep in
mind that our school population is not growing very
much and we should not be too liberal in our assignment
of assistant teachers for the coming year.

(¢) If you have any suggestions in regard to changes
in subject matter or the organization of your school,
please give me the benefit of your thought.

(d) Please feel free to make any suggestions for the
betterment of the system. I assure you they will be
carefully considered and fully appreciated. Do not
hesitate to make unfavorable criticisms if you feel that
they will help to sirengthen our school organization.

3. Filing Reports.

All records must be filed and checked before salary
checks can be issued to you and your assistants.
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4, Marking of Attendance on Last Two Days.
Perhaps I should remind you that you may reeord
your pupils’ attendance for Thursday, June 20, and Fri-
day, June 21, as of Wednesday, June 19.

This will facilitate the making of your report.
Yours sincerely,
C. G. COOPER,
Superintendent.

PETITIONER’S EXHIBIT NO. 23.

BOARD OF EDUCATION OF
BALTIMORE COUNTY.

Towson, Maryland,
May 23, 1934.
Circular Letter #12
1933-1934

To the Principals:
1. Federation Meeting—Maryland Pageant.

Are yon advertising the meeting of the Federation of
Parent-Teacher Associations at the Towson Normal
School on Friday evening Jume 1st? The Maryland
Pageant by our high schools should be seen by & repre-
sentative group of parents from each and every achool
communify. I hope that you will urge your patrons to
attend. The teachers of course should also be in attend-
ance. Will you please announce that children will not
be admitted to the Normal School on June 1st. I am
inclined to believe that we are going to have a very large
crowd of people and if school children, either high or
elementary, are admitted, there will be very little space
for the patrons and teachers. I am very sorry it is
nooessary for us to ask that the children be excluded.
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The teachers and supervisors in charge of the pageant,
however, feel that we should make this request.

Will you also please announce that the pageant will
begin promptly at 8:15. The business meeting of the
Federation will be held after the pageant. We will
endeavor to hold until 8:15 four or five rows of front
seats for the delegates or alternates. Please see to it
that the delegates get this important announcement.

2. Ezxaminations.

Examination guestions in history, geography, Fnglish
and arithmetic for pupils above the third grade will be
sent to you from this office. The questions in these four
subjects will be printed and a copy will be furnished for
each pupil. Teachers will make examination questions
for the remainder of the subjects taught in the various
grades, and give the examinations according to the
schedule that will be sent to you early in June. The
answer papers written by the pupils should be preserved
at the school for at least six months and be open to the
inspection of any interested person.

I shall advise you at a later date in regard to the
weight that the June examinations should be given in the
grading of your pupils in grades below the seventh. I
am ready now, however, to say that the seventh grade
pupils must attain an average of 70% in each of the
four subjects, namely, history, geography, English and
arithmetic, in order to obtain recommendation for admis-
sion to our high schools. I think that we have been
dealing a little too liberally with the seventh grade
pupils. Pupils who are not able to do work of at least
a 70% grade in these four subjects should not be
admitted to high school this year. They can well afford
to spend another year in the seventh grade. If any of
the seventh grade teachers or principals feel that my
 position in this matter is not fair, T shall be glad to
hear from them.

3. BRegistration of Beginning high school pupils.

Beginning high school pupils will be registered at the
various high schools on Thursday, June 21, from 9 A. M.
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to 1 P. M. Your cooperation in the registration of these
pupils has made it possible for us to provide better edu-
cational opportunities for them earlier in the school year
and has also enabled us to reduce school costs.

If you are not conversant with the courses offered in
the high schools, please get in touch with the principal
of the high school that serves your community.

Seventh grade pupils’ report cards should be ready
at the close of the school on Wednesday, June 20. They
will need them on Thursday, June 21, when they register
at the nearest high school.

School coaches may be used over the regular routes to
transport seventh grade pupils to the high schools for
registration.

4. Blapks for textbook and stationery
inventories and orders.

Blanks for testbooks and stationery inventories and
orders will be mailed to you in the near future. They
must be in our office before 12 o’clock on Saturday, June
23. This is necessary in order to prepare specifications
%):a :)‘iids that will be opened at the July meeting of the

5. One Session.

Beginning Friday, June 15, all schools, high and ele-
mentary, will be conducted on a one session plan. The
schools will open as usual at 9 A. M. and close at 1
P. M. A rest period of 15 minutes may be given in the
morning; I suggest from 11 to 11:15.

Yours sincerely,

C. G. COOPER,
Superintendent.
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MINUTES OF THE MEETING OF THE BOARD OF
EDUCATION OF BALTIMOBE COUNTY—
SEPTEMBER 7TH, 1926.

The regular meeting of the Board was held on Sep-
tember 7th with Messrs. Shoemaker, Hamilton, Jordan
and Coblentz in attendance.

The minutes of the July meeting were read and
approved.

The Board approved the list of teachers recommended
for appointment by the Superintendent.

The Superintendent was authorized to purchagse White
chassis to be used on the Philadelphia Road-Cowenton
Chase route.

A delegation from the Federation of Parent-Teacher
Associations of the colored schools requested the Board
to give their children better opportunities for high school
education, and urged the appointment of a colored super-
visor of schools.

The Superintendent advised the Board that the Super-
intendent of Baltimore City Schools had informed him
that the Board of School Commissioners of Baltimore
City would permit colored pupils of Baltimore County
to attend the colored high schools of Baltimore if the
Board of Education of Baltimore County would agree
to pay $80.00 per year for each pupil admitted to the
Senior High Schools and $50.00 per year for pupils
admitted to the Junior High Schools.

The Board decided to pay tuition to the Board of
School Commissioners of Baltimore City for colored
pupils who have satisfactorily completed the work of
our elementary schools and are approved by Assistant
Superintendent Hershner. The Board reserves the right
to discontinue at any time the payment of tuition of
pupils who are not maintaining satisfactory records in
their studies, and will not pay tuition for a period longer
than four years from the date of the pupil’s enrollment.
If a pupil should be assigned to the Junior High School
by the school authorities of Baltimore City, his enroll-
ment in said school will be considered a part of the four
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years of high school education for which we now are
obligated. The Board instructed the Superintendent to
diﬁcoxlltinne the eighth grade in the colored elementary
schools.

MINUTES OF MEETING OF BOARD OF
EDUCATION OF BALTIMORE COUNTY
JULY 12TH, 1927.

““The Superintendent reported that a county wide
examination to determine the qualifications of colored
pupils for admission to the high schools of Baltimore
City, according to terms set out in minutes of this Board
under date of September 7th, 1926, was held at the
Towson Colored School on June 23rd, 1927.

“‘The Board instructed the Superintendent to advise
the pupils who made a general average of 60% or more
in the examination that the Board would pay for their
instruction in the colored high schools of Baltimore.’

MINUTES OF THE MEETING OF THE BOARD
OF EDUCATION OF BALTIMORE COUNTY
JANUARY 28TH, 1928.

“The Board instructed the Superintendent to advise
the principals of the colored schools that an examination
will be given in the subjects prescribed for the pupils
of the seventh grade on or after June 11th, 1928. The
purpose of this examination is to determine the eligib-
ility of pupils for instruction in the high schools of
Baltimore.”’

““The Board ruled that tuition will not be paid to the
School Commissioners of Baltimore for pupils who fail
to attain a grade of 60% in each subject, and further
ruled that the tuition of pupils now attending the col-
ored high schools of Baltimore will not be paid for the
school year beginning September, 1928, if said pupils
do not satisfactorily complete the work prescribed in
the high schools.’’



MINUTES OF THE MEETING OF THE BOARD
OF EDUCATION OF BALTIMORE COUNTY
JULY 10TH, 1928.

““The Superintendent reported the results of the
examinations given to the colored pupils who wish to
attend the Baltimore City High Schools in September,
1928, It was found that fifteen of the pupils had
obtained an average in excess of fifty per cent and the
Board authorized the Superintendent to notify said
gnpilsdthat their tuition in the city high schools would

e paid.”’

MINUTES OF THE MEETING OF THE BOARD
OF EDUCATION OF BALTIMORE COUNTY
JULY 2ND, 1929

‘‘The Superintendent reported that 103 colored pupils
who wished to enter the high schools of Baltimore gity
in September were examined on June 14th and reported
that 20 of the said number had made an average of 60%
in the examination. The Board instructed the Superin-
tendent to recommend for high school enrollment in Bal-
timore City all pupils who had made a general average
of 50% ; provided, however, that there must not be a
grade less than 30% in any subject in which the pupils
were examined. This modification of the requirements
addgld 17 pupils to the eligible list, making a total of 37
pupils.”’

MINUTES OF THE MEETING OF THE BOARD
OF EDUCATION OF BALTIMORE COUNTY
JULY 5TH, 1932.

*“My. Hershner also submitted a written report of the
" examination given to students of the seventh grade in
the colored schools of the county. Fifty-two of the 133
applicants were anthorized to attend the colored high
schools of Baltimore City.”’
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MINUTES OF THE MEETING OF THE BOARD
OF EDUCATION OF BALTIMORE COUNTY
JULY 11TH, 1933,

‘‘The results of the examination given to the seventh
grade pupils of the colored schools were submitted, and
sixty-two of the pupils who were recommended by the
Assistant Superintendent were authorized to attend the
high schools of Baltimore City with the understanding
that the Board of Education of Baltimore County would
pay the tuition.

“Upon motion of Mr. Reynolds, seconded by General
Warfield, the Board unanimously ordered that in the
future colored pupils must attain a general average of
seventy percent in the elementary subjects in which they
are examined in order to obtain the Board's authority
or approval to attend Baltimore City high schools.”

MINUTES OF THE MEETING OF THE BOARD
OF EDUCATION OF BALTIMORE COUNTY
JULY 19TH, 1934.

*‘The report of the examinations of colored pupils for
free tmition in the Baltimore City High Schools was sub-
mitted and the Board authorized the payment of high
school tuition for 31 of the 112 pupils who took the
examination.”’

MINUTES OF THE MEETING OF THE BOARD
OF EDUCATION OF BALTIMORE COUNTY
JULY 16, 1935.

“The Superintendent reported the results of the
examination of colored seventh grade pupils for free
tuition to attend Baltimore City High Schools. The
Board accepted sixty-four pupils whose scores ranged
from 251 points to 325 points as eligible candidates for
the high schools.’’



MINUTES OF MEETING OF BOARD OF
EDUCATION OF BALTIMORE COUNTY
OCTOBER 8TH, 1935.

‘“Attorney Thurgood Marshall and a representative
of the Afro American appeared before the Board with
a petition to establish high schools for negro youth.

““Mrs. Francis Coe requested by letter that the Board
pay tuition to the School Board of Baltimore for Dor-
othy Coe who is enrolled in the senior class of the
Douglas High School. The Board refused to grant the
request because the pupil did not enter the Douglas
High School with the approval of the Board of Educa-
tion of Baltimore County.’’

MINUTES OF MEETING OF BOARD OF
EDUCATION OF BALTIMORE COUNTY
JULY 7TH, 1936.

““The Superintendent reported the results of the
county-wide examinations in arithmetic, English, history
and geography, given to the seventh grade, white and
colored pupils, and the results of the Unit Scales of
Attainment tests given to the seventh grade colored
pupils on June 9, 10, and 11. After a careful study of
the scores obtained by the seventh grade pupils in these
the principals of the colored schools, the Superintendent
and the Assistant Superintendent recommended the
approval of ninety-two colored pupils for enrollment in
c;l??sred high schools in Baltimore on September 8,
1 ."
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We hereby agree that the aforegoing Bills of Excep-

tions are correct.

THURGOOD MARSHALL,

CHARLES H. HOUSTON,

LEON A. RANSOM,

EDWARD P. LOVETT,
Attorneys for Appellants.

CORNELIUS V. ROE,

WILLIAM L. RAWLS,

Attorneys for Appellees.

The aforegoing bills of exceptions are hereby approved
this eighteenth day of March, 1937.

WM. H. LAWRENCE,
Judge.

State of Maryland, Baltimore County, to wit:

I, C. Willing Browne, Jr., Clerk of the Circuit Court
for Baltunore County, do hereby certify that the afore-
gomg is a true transcnpt of the record of proceedings
in said Court, in the therein entitled cause, in conformity
with the rules of the Court of Appeals relatmg thereto.

In Testimony Whereof, 1 hereto subseribe my
(Seal.) name and affix the seal of the said Circuit
Court this 18th day of March, 1937.

C. WILLING BROWNE, JR.,

Clerk of the Circuit Court for
Baltimore County.

Appellants’ costs, $45.70.
Appellees’ costs, 6.00.
Record, 45.00.
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A Negro child and her fathsp, a resident and taxpayer of
Beltimare County, appeal from & dismissal of their petition for
the writ of mandamus to compel the schoal officlals to admit the
ehlld to the Catonsville High School, & publie school meinteined
in the county for white children only. Admission to that schoal,
under any conditions, was refused because of the child's race and
céler, The county makées provision rof Righ sehool edusatisn of
colored children in Baltimore City, and it is answered that this
child would have been given equal faclilities for her esducation there
if she had besen gualified to avall harsslf of them, but that she
was not qualified, In reply, it is contended for the petitioners
that the child had all the qualification that the officlals might
requira, that shes wua held ungualifisd upon a test unauthoriged
by law and not provided for children of both races equally;
end further, if she 1s found by the court to have been qualified
for high sshodl &dueation, that shs should be admitted to the
Catonsville School because of its convenience, because the law
of the state does not authorize a separation of the races such as
the officials are makKing, b&sausé ths pstitlonsrs have a lsgal and
constitutional right to the educational facllities within the
county, and because, even if a provision of access to like education
in the city might &fréyrd théem all their rights, the provision as
arranged and as administered does not afford them.

The county and the city are separate governmental units, and
the county territory extends around that &f the &ity for a distanoe,

measuring through the center of it, of about thirty mlles.
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The number of white chlldren 1ln the county 1s about ten times that
of the Negro children, and the great majority of the latter liva

in the thickly-populated centers near the city, the remainder of the
county being sparsely settled by them, Elementary teaching through
seven grades is provided by the county sehool autherities for ehil-
dren of both races; four years of high school training within the
county is provided for the whites only. The difference in number
and distribution of ths eslorsd shildféen rendé¥ different arrange-
ments for them inevitable if they are to be educated separately,
Many of the colored elementary schools are so small that each is
eonductéd by ohé teacher, teaching all grades and all subjectss
Other colored elementary schools, including that attended by the
child Margaret Williams, have larger staffs, with principals.

It is testifled that high sehools cannst be conducted as efficiently
for small numbers of puplls as for the larger groups, and that this
leads to a preference for an arrengement for high school education
of sclored ohildren of the county in the RASA¥rBY &ity schools,

Negro children desiring to take an elghth grade and high school
course are therefore sent to the city schools upon payment of their
tultion by thes sounty. The clty aghobls have cight grades in the
elementary department, and four in the high school, twelve in all
from the beginning of a child's schooling until graduation from the
high s cshool, and therefore one moré than the cdunty séhools provide,
but the eighth grade for county colored children is provided in the
city high schools, The county pays tuition for mmiey four years

additlionel tsathing in the c¢itys
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Joshua Williams, with the child, Margaret, lives in the county
close to the southwest boundary or the city, and about equally dis-
tant from Catonsvills, in the county, and the nearest colorsd high
school in the city. The clty school could probebly be reached more
‘easily by public conveyance. The child finished the seventh grade
in the county elsmsntary school nsar her homs, im Juss 1934, when
she was thirteen years old,'and upon passing an examination given
at her school received from the principal a card certifying that
she was "promoted to the eighth grads®", and was rspommsndsd &5 a
"very good student;™ and she was officially listed as a graduate of
the primery schoel, She took another examination given by county
officlals at Catonsville to test her gualifications for sending her
to the clty high school, but her marks were below the requirements,
totaling 38-3/4 out of a possible 100, with 60 as the mipimum for
passing, and the county superintsndent of sohools reoommsnded
that she repeat the seventh grade in the primary school, She
nevertheless went to the city high school and was admitted on pre-
sanatatisn of the eard from her princlipsl, without sxemination by the
city officials, the cityschools requiring none. But her tuition
not being paid either by her parents or by the county, she returned
& monRth lata® to repeat the ssventh grads, Agaln, at the end of
another year, given a card marked, "promoted to the eighth grade”, and
jncluded in the list of graduates, she again took the examination
at Catonsville preliminary e baiag sent to the eity high school,
and her marks toteal led 244 out of a required minimum of 250 and
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a possible 390, The minimum required had beem lowered to sult
colored children, who commonly did not attain the seme results from
thelr slemsntary tsashingz. It was in this situatisn that applica-
tion for admission to the Catonsville school was made and refused,

The question whether the child had all the qualification
that was lawfully required for high seshool sausation 18, af sourase,
a foramost ons, for if she was not duly qualified to avail herself
of any provision made for 1t by the county her admission to any
e&ild not be compelled, It is evident that her principal in the
county and her teachers in the city were satisfied of her abllity
to take the course, The meaning of her principal®s certificates
that the ohild was promoted to the eighth grade is ols ar, although
the words were not exactly those prescribed for certificates,
but it is denied that the principal had any authority to decids
upon &8 ochild's admission to the higher course, FoP this, the
respondents contend, the county authorities regularly, and lawfully,
require chlidren, both white and colored, to pass the test of the
gensral ,uniform exsminetions, Thls reguiremsnt by the ssunty, the
petitioners regard as a device for keeping down the number of colored
children going to the city schools, and the expense to the county.
They deny that it is given to both races alike, and assert that 1t
is given to the colored children under conditions that deny equal
opportunity to them.

It should be ocbssrved that the appropriate remedy for sxsction
of a test not authorized to be given to the colored childiren at all

would seem to be, not admission to the school for whites, but payment
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of tuition in the eity colored schools without the examination
requirement. And the remedy for refusal to admit the child after
her failure of a test which 1s authorized by law but defective
would seem to be, not admission without e test, but a better test
to determine whether she is qualified. For error of the authorities
in either reaspeet correction would not be by the remedy s ught now,
admig ston to the white ohildren's sohool. Separation of the races
is normal treatment in this state, Code, art, 77, secs. 114, 200
to 203, 211 eand 256. And glven the settled policy of separation,
the petitioners' primary right is to separate facilitis s subs
stantially equal to those provided for white children. Adnission
to the white school could be required only upon a showing that

the sguality of treatment is not obtainable seperately.

Univ, of Maryland v. Murray, 169 Md, 478, And see 45 Yals

Law Journal, 1296.

But the court finds a predomimance of the proof leading to the
conclusion that for a number of years the same carefully prepared
examinations have been given to both white and colored children as
preréquipites to sdmission to the high schools, There are BOm®
differences in administrationu. While white children are examined
at the elementary schools femiliar to them, the colored ere gathered
in ocentral places at s distence from home for many, and strange to
them, There is testimony that the white ohildren, toco, would be
gathered in oentral Places except for their too great numbersa

The slemsntary sshool work of the white ochildren is considersd
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in pfeparing exaninations and determining the children's fitness,
while the school work of the colored children is unknown to the
examination offielals? ~wmitipmmssupheseassanmuihdgusmeahhniam
It would seem possible, however, thet these minor differences

may arisge from differences in the number and atteinments of the
shildren of the two races, and in the effiolenoy of the sohoolas
for the one and the other, and of their teachers. The rating of
the colored children on the examinations hes, es stated, been
ascording to reduced standards, and the evidense would not sup-
port a finding that they suffer & disadvantage in the requirement,
The officials seem to the ecourt to h: ve been endeavoring to treat
both rasces fairly, and egually, to the best aof their ability,

and the inequalities pointed out seeﬁ insurficient to show um-
constitutional discrimination sgainst colored ehildrem in the
examinations., |Possibly there might be, under some eircumstanses,
inequalities encountered in dealing with the two races separately -
that would render the maintenansce of the separation insonsistent
with the constitutional reguirement of equal protestion of ths
laws, but the alloweance of separate treatment at ell involvéds allow-
ance of some incidental differences, and soms inequelities, in
meeting practicsal problems pressnted. And it is the opiniom

of the court that the differences here amount to no more.
Inequalities in the separste elementary school teaching are eom-

Plained of as having &n effest to d8ny thé 661lored éhildren equal

opportunitie s to qualify for the examinations, anf thus equal
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access to the high school course, but this could not be remedied by
admitting to a high sehool & shild Who 1is 16t fitted Por it. The
remedy would have to be one reaching farther back.

The only ground for questioning the authority of the officials
to exaot the test of the examlnatlons before sending & &hild to the
city schools 1s that of instructions given in a "™anual of Standards
for Maryland County Schools,™ issued by the State Department of Educa+
tion, of which the State Board of Education is the head, (Cade AFt. 77,
sece. 2}, in 1927. It declared that the test for entrance in a high
school "is usually based on the character of the pupil's ﬁrevious
achievments, as shown in his daily work, tests, and Tormal axamina-
tions, these factors being taken eas a whole,"” and that, "The posses-
sion of an elementary school certificate signifying the successful com-
plstion by the pupil of the course of study presoribed for the sla-
mentary school 1s sufficient to entitle the pupil to enter an ap-
proved high school without examination.,” This manual had not been
modified at the time of Mergarat Williaws' sxclusion from the high
schoel, and it can cause no surprise that it aroused suspicion of
irregularity and partialisy in excluding a child with a certificate of
fitness from her school principal, because she falled in an examin-
atlion, But it appears clearly enough that this instruction was
not followed, but so far as it might ever have been binding, was
superseded by oustom:l%lhat the sxamination was a test system-
atically given, and given to all allke. The State Superintendent of
Schools testified that the instruction in the manual was intended

to be provisional only, and not binding on the looal board of edu-
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cation, and that the tests were regularly prepered with great care,
after study and inquiry, and comparison with the tests elseghere
out of the state, and this was dons by experts in the State De-
partment, apparently with the full knowledge of the State Board of
Education, which has power to detemmine the educational policies
of the state. Code, Art, 77,,see. 11. This development cannot
now be held unlawful because of variance with the previous manual
to which it did not conform.

Allowing all possible force to the contention +that colored
children were not accorded equal treatment in the examinations,
this court is of opinion that consideration of the evidence now
produced discloses differences of only a minor importance, as
stated, and that these are not such as would Justify issuance of
the writ of mandamus. And as this conclusion disposes of the appeal,
the oonsideration of the grounds of complaint need go no further,

Order affirmed, with costs.
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little parks, trees, birds, ﬂo_wer beds, _mio ‘:x:f;l&b go::}t:
there should be sunshine, pure air,

It:::::ul furnishings, a good library, & wgrkshop and a joyous

life (Colegrove—The Teacher and the School.)

1. The School As a Social Center:

Education should be democratic in fact as \.welil aﬂs t:in nat:::t.
As this tendency toward democracy ;.mrsists‘, it : o :ﬁt .
the school become more closely identified with the e i
, i Expressing this another way, th.e .
::;nzl‘mnht:l;ld become truly socialized. The socialized .:el:)gl

the child in such manner a
l‘::t“t ::m:tiet:l:h :wlxinf;r‘:ent and future good, as well as the

d other
presen ‘ 'good of other persons in his own an
comm:ni‘t!;:a.mtl‘:eshort, the school should serve as the center

of all activities that contribute to the upbuilding of the com: -

; hool should be to
. the aim in the conduct of the sc
::::igtya;)ont patural reactions between the two factors in th;
educational process, the child and his environment, thereb;
promoting in each child the highest intelligence and efficiency
ice.

and the greatest capacity for service

The socialized school should be so conducted .as to mn:;
it 8 means of bringing the parents into claserdre::uons tl::;!out -

interest in the children, an e use

:::i:olwhrxnu a meeting place for local organizations of a
civic or charitable nature should be encouraged.

J. The Tone of the School:

The spirit of a high sehool as manifested in 'th:i ge:x::l:
attitude of the teachers, the pupils and the commu 12 -
important consideration, These three fv.ctml-;s must - ev;m :
i i ] if successful results are
ing together in harmony 1 e N

increasing enrollment each year)is on
&r:t the npir?t or morale is on a high plan?. The tope of th;
school is also shown in the acquired habits of thought an

gtudy, the spirit of industry, co-operation, courtesy, and good 1

i nd pupils. It is
the part of the principal, teachers an »
;irgb:l‘:ly tnfe that the most vital and determining gquality

of a school is its tone or atmosphere—the pirit which per- ‘

174

vades it. No high school that is not satisfactory from this
standpoint, as evidenced by careful aud sympathetic super-

vision, will meet with the approval of the State Department
of Education.

K. Preparation of Teachers:

All teachers of academic, special, or voecational studies,
must meet the requirements of the State school law in regard
to academic and professional preparation,

L. Permanency of Teaching Staff:

There must be evidence of a determination on the part of
the county school authovities to secure by adequate salaries
and other policies the vetention of the services of sucoessful
principals and teachers.

M. Building and Equipment:

Regulations regarding the size and arrangement of the
building, its fitness for high school work,  the amount and
character of equipment and supplies, and the necessary library

- and laboratories, are made by the State Board of Education.

The greater part of these are specified in detail in various
sections of this Bulletin, and should be carefully studied hy
Superintendents and Principals.

State aid will not be allowed on account of the employ-
ment of any teacher unless the department to which such

teacher is assigned is adequately equipped and the quality
of instruction is satisfactory.

Admission and Graduation
4. Admission By Blementary School Certificate:

The high school, in order properly to fulfill its funetion,
should articulate both with the schools below and with the
schools above. It is not a separate institution, but an integral
part of a ecommon school course of eleven or twelve years.
In general, for a pupil to enter upon the first year of high
school work, he should have completed in a satisfactory man-
ner the elementary course of seven (or eight) years,
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The principal test for entrance shonld be the ability to do
the work of the high school. This is usually shown by the
character of the pupil’s previous achievement, as shown in
his daily work, tests, and formal examinations, these factors
being taken as a whole. :

The possession of an elementary-school certificate, signifying
the successful completion by the pupil of the course of study
prescribed for the elementary school, is sufficient to entitle
the pupil to enter an approved high school without exami-
nations. ‘

Though school organization and a systematic scheme of pro-
motions is an essential part of the educative machinery, it can
not be too strongly emphasized that a high school education is
the rightful heritage of every American boy and girl of high
school age. “It is the function of the high school to welcome
every such boy and girl, and to adapt subject matter, meth-
ods, and organization to the needs of sueh boys and girls.”

It should be remembered, too, that the high school in a
democracy is a necessity, not a Juxury. 1t is a necessity, not
only for the individual, but for gociety. The instincts and the
capacities for learning are the largest natural resources the
world has. The capital of civilization is latent in its chil-
dren and in its youth. e

The day is past when a free elementary education for all
is adequate for the safety, welfare, and progress of our coun:
try. Good elementary schools are necessary, but they can
not furnish enough education. The formative period of life
is the high-school age; and it is at this age that careers and
life ideals will be determined, that the instincts will be turned

to social welfare or to social outlawry, and that capacities for

achievement will be discovered and developed.

A high school, therefore, is not adequately fulfilling its
function and its social responsibilities unless it numbers in
its enrollment every normal boy and girl of high school age
in the community, who find in the curriculum offered and in
the methods of instrnction and the machinery of organization,
a satisfaction of individual needs and an adaptation to indi

vidual capacities which will induce them, under any but exr
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¢ 3 &
mr::ir‘im;:y ::lcuinmtanm to continue in high school, and to
) e ning which is essential to active,
reliable citizenship in a twentieth-century deu;oc,r::;f s2imes
B.  Graduation:
MA d:plgnfa or ce}*ti'ﬁmte of work from an approved schaol
! mn? instruction and training, not the mere passing of
ations. Attention is called to th {
e fact that i
::‘ustido l.xis work regularly in the class room, not met::ypun}::
tu::nmn:tmns. . Bummer work taken under non-certiﬂcftéd
Yy pupils who have failed will not be i
: credited |
(t,(:t:: xiuxmber of unit credits earned by a pupil. The pr:ctti::
i \fr ng special examinations at the opening of the fall ses-
o or the benefit of pupils who have failed to make use of
opportunities in the regular class-room work of th
fox;e;ioua yea.u' is to be discouraged as setting a premium o:
vy cg r:;;: idleness. The rule governing approval implies that
et r:;w at;e “:;ardedmd i;lw :;fc:irdance with the number of
‘ A ations mean class wo
(t;_xt;)rmg or home study followed by examinations. I‘k;wnot
Iplomas of schools to he granted only on passin; =
:ioni for either all or a part of the necessary cmmirh‘e
bz:crder:o:fa:e scll:iool bv;zuld constitute a mere enmin;tion
° achin ’ 8 inati
rezeip ottt g y. Passing examinations is not get-
2 (:lmfumon. may. arise in the minds of some -high school prin
ﬁ:,e: l:; ;h:: plomt. The results of examinations have :mlll;
: advertently accepted toward y i
of elass-room work under s it
ele approved conditions. It
il:a :t;; tte:»o strongly that the sehool is a place of trai:;:: nn:t;
g a:i::e«: by the public for this purpose.  Examinations
part of the administrative routine, but can not be
ceg‘ted as a substitute for training, s .
e hlt(a’ g‘ranting of unit credits toward a diploma or certificate
cat:d bm all cases be based on effort and attainments indi-
éxami naii::u:;:; ':: c:tas:tsl work throughout the term and of
; med, the pupil’s regular work in
the !erm or year counting at least twice as much nt;h“examfor
ination in any given subject. i ;
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Sample of report card used in the black elementary schools of Baltimore County

circa

1936

Courtesy of Louis Diggs
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Mary Ovington - concerned about
increasing racial violence, she called a
conference, which led to the formation in
1909 of the NAACP

Photo: Library of Congress




Margaret Williams Circa 1934

Photo: Courtesy of Louis Diggs




From left: Leon Ransom,
Thurgood Marshall,
Margaret Williams,
Lucille Scott and
Margaret’s mother,
Mildred.

Photo: © Afro-American
Newspapers

From The Afro, September 26,
1936, pg 17

Viicaly, aud
Rohinson,

From left: Charles
Houston, Thurgood
Marshall and
Edward Lovett
circa 1933

Photo: © Afro-American
Newspapers

From: “Thurgood
Marshall, American
Revolutionary” by Juan
Williams




A classroom in
a white
elementary
school of the
same era.

This single
classroom is
larger than
most one-room
schoolhouses
of the day.

Photo: “the
Struggle For

A typical one-
room schoolhouse
of the 1930°s and
40’s

Most
schoolhouses, by
all reports, weren’t
quite this nice,
especially in the
rural South.

Photo: “the Struggle
For Equal Education”
by Clarence Lusane




0\
Thurgood Marshall as a young child in
Baltimore, Maryland
Photo: Howard University
From “Thurgood Marshall, Supreme Court
Justice” by Joe Nazel
m
Thurgood Marshall’s parents,
Norma and William Marshal
Photo: Howard University
From “Thurgood Marshall, Supreme
Court Justice” by Joe Nazel
H
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Appeals Court]

UpholdsSchool
BanonGirl, 16,

(Osntinued frem Page 1)

Maryland Court of Appeals,' R
Wednesday. ne
bility of an appesl hdnlg
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MISS WILLIAMS
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Transcript of phone interview with Louis Diggs
November 27, 2002
10 am - 11:15 am

(Introductions, permission to record and purpose statement)
JK: Ibelieve this was Thurgood Marshall’s (TM) first case?
LD: It was his absolute first exposure

JK: Everything I'm reading... I’'m finding reference to Margaret Williams (MW) and
Lucille Scott (LS), but LS was never named as a plaintiff in this case.

LD:1 don’t know why Lucille was not. It was strictly Williams v. Zimmerman. 1 thought
it would be Williams v. the Board of Education....

JK: Do you have any idea how Ms. Williams... went about connecting with TM and the
NAACP? Do you know if they sought out TM or if this was a case where the NAACP
sought them out?

LD: It was my understanding from talking with Ms. Williams sister... and LS... they
indicated that they had no idea TM was going to approach general counsel of NAACP
about it. They concurred from what I understand from talking to them about it... but it
was initiated by TM

JK: So they sought out TM’s services and he in turn took it to the NAACP?
LD: Mr. William’s. ... Margaret’s father, sought out TM

JK: Now I know in a couple of the interviews with LS and MW ... they say that it was
TM that took them to Mr. Zimmerman at the school... but in the record there is absolutely
no record of TM being in the presence of the girls and taking them to Mr. Z. The only
reference Mr. Z. and Mr. Williams make is that Margaret was with her father and a local
minister. Do you know anything about that? Is it a given that it was TM that took them
up to the school?

LD: That’s a very good point. In my interviewing...I never thought to ask... for sure both
of the girls were taken by hand by TM to confront the principal.

JK: There were a few requests that black high schools be furnished in Baltimore County.
It was then, in 1926 that they began this program of providing tuition to Douglass.

LD: No. I don’t doubt that. Because as I go throughout the various communities
documenting the various [black] communities of Baltimore County... The very senior
people that [ interview indicated that the parents from the community and the PTA often
protested to the board of commissioners for either high school program for the children or
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for them to pay the tuition to school 130...Booker T Washington junior high school
because they needed another year or 2 before they qualified for high school and then on
to Douglass. I got that from quite a few people.

JK: - I see in the record that there are several different petitions to the school board over
the years about that issue and then that issue was reopened by TM as a result of this case.

As far as the high school - lacking any high school in Baltimore County for blacks- what
was... obviously, there was no provision for high school before 1926 - what about those
who didn’t get into Douglass?

LD: It was my understanding... and from the many interviews I have conducted... they
either had relatives and went to stay with them so they became eligible to attend
Douglass.... Or they paid their way

JK: Do you have any idea what the tuition was?

LD: - Yes, ma’am. There was someone | interviewed not too long ago in Sparrows Point
(Searching for the information)

I remember he told me about the tuition his parents had to pay....

JK: Now, Douglass was used for students from all over Baltimore County?

LD: Not necessarily. Some of the students from Sparrows Point and Turner Station went
to Dunbar.

JK: Well, what I found in the public school directories from 1936 and 1937 ... the only
black high school listed was Douglass as a black jr. and sr. high school. All the others

were listed as vocational and occupational schools. Was Dunbar at that time serving as a
black high school?

LD:I remember this one person... more than one...saying that when they finished at
Bragg...here’s one right here... this gentleman’s name is Howard Flornoy (sp?) who
came from Turner Station... he said that “there was one other exception in my family.
My youngest brother, Leroy, who attended Bragg high school in Sparrows Point ... in
1940 the Sparrow’s Point high school was opened. I was able to go to Dunbar. Jr. and sr.
high school in Baltimore City. I graduated from Dunbar in 1943” But... what I'm
thinking is that when they went to Dunbar, it wasn’t in the very early years. In the 30’s it
seems they all went to Douglass...

JK: Maybe what they did....I believe that at the time, Dunbar was listed as a white high
school ....77 I think that was in the 1936/37 directory...It makes me wonder if maybe this
case didn’t spur them to take a little more action... provide something more... rather than
face another case...



LD: You mean, from TM???
JK: Yes

LD: Oh, there’s no doubt. That was what? 1937 when the appeal came about? And it
was 1939 when the school board offered the curriculum to those three black high schools.

That was less than two years later. So that was obviously the straw that broke the camel’s
back...

JK: Now, you say the curriculum was offered to three black high schools. Were those
high schools in the city??

LD: No, No, No... they were in Baltimore County.
JK: So then, 1939 was the year that the black high school opened in Baltimore County??

LD: Yes, that was the first year. Bannekar, Bragg and Carver out in Towson. Bannekar
is in Catonsville. Bragg high school, which was in Sparrows Point and Carver high
school, which is in east Towson. There were no new schools. They merely extended the
curriculum and took the elementary schools and eventually expanded them to absorb the
high school curriculum.

JK: So there were no new facilities?
LD: No new facilities.

JK: Now, what were the elementary schools like?? I know MW and LS ... their
recollections are of the one room schoolhouse... was that typical of the elementary
schools?

LD: That was typical

JK: So by expanding the curriculum they were just giving the teachers more materials to
use as the students got older? You’re not necessarily providing a “high school” to these
kids??

LD: Right, but...now remember all of the one-room schoolhouses in the county did not
offer a high school curriculum. Like... the kids, if they wanted to go to high school, they
were then bussed from the surrounding areas to what I think was a larger elementary
school that could absorb that extra curriculum. Like Bannekar which is located up on
Wesley avenue... was a relatively large school... Bragg certainly was... Bragg was an all
brick school... it was a two or three stories elementary school, they could have absorbed it
very easily. So was carver in Towson. I believe that’s why those schools were

selected... because they could absorb the extra students.
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JK: Okay. Now, when they were bussed was the county paying for buses?? Because 1
know that at this time... 1936, 1937... there was no transportation being provided to black
students but there was a provision of... I believe the students had to pay 10 cents a day
and the county picked up the rest for the white students. After this case was filed they
then began assisting black students with transportation. So when you say that they were
being bussed in, was this a provision that the county was making??

LD: Yes, I’'m almost...I’m positive it was...and again, my information is gathered from
the interviews I was conducting. But I’m pretty sure that people much older than
MW...they said that they were actually bussed into elementary school ... before there
were even high schools. You know, out in the county, there was no way for busses to
connect to take the children from way in the furthest parts of little areas of the county into
an area where school was being held. I recall specifically out on Bond Avenue... Amy
Milligan who is much older than MW ... her father was being paid... The question is who
was paying him??...to bus the children from Chattolanee over to the schoolhouse on
Bond Avenue.

JK: So he picked up the children and took them in??

LD: Her father was picking up the children in some kind of little bus. Bu then
again...the question is, it could have been the parent’s themselves. .. paying to send their
children over there to school.

JK: I know one of the issues about the high school testing was sending the black children
to central locations for testing instead of testing them in their home schools. And one of
the issues was that none of those students was provided transportation or any stipend for
transportation.

LD: I’m not sure if that was true in every case. I definitely recall in Sparrows Point
people saying they remember when people from the school board would come to Bragg
and administer the tests to them.

JK: Yes. 1know in 1936 they began assisting with transportation to get the students to
the test sites. I not sure at what time... It was probably around the same time

....1939.. that they were providing...I mean once they began putting the high school
curriculum into the schools that that was probably around the same time they started
testing in those schools rather than the central location. Because prior to that they had
been taking the students and sending them to 5 central locations. And I know MW had to
go to Towson and she no provision for transportation. It says in the record that a neighbor
took her down there and Mr. Williams went down and picked her up.

LD: I see.

JK: So I know at that tome they weren’t making any provision to get the students to the
test sites.



LD: That’s right

JK: Which was one of the issues... it was discriminatory simply because the testing
wasn’t done in the home schools, it wasn’t by anyone familiar to the students or anyone
that was familiar with the students curriculum. And the burden of taking the students out
of a familiar school and putting them in an unfamiliar area. And the response of the
school board was “gee, we’d like to do this with all of the white students, too but there
are just too many of them so it’s easier to give it in their schools.”

(Discussion of the white testing in January v. the blacks testing in June, the test being the
sole criteria for blacks, white remedial work etc...)

JK: I have a question about Edward Fletcher... there were three... MW, LS and Edward
Fletcher (EF) at the seventh grade level in that school...and all three took the test. My
understanding is that EF was the only one who went on to high school. After that
exam... unfortunately, I have found no reference to whether he actually passed the test.
Because there are reverences...in Margaret’s interview... about comments by the
superintendent... about not letting the girls go on...

LD: Right...

JK: Because they were just expected to go on and have babies. ..
LD: That’s exactly right...I have that in my interview with Margaret..

JK: There’s no point in letting the girls go on because they’re just going to have babies
and they don’t need an education, anyway. So whether EF actually passed the exam or if
they passed him on and let him go, I don’t know... Another issue is the court found
that... they had made a provision for black students that you were supposed to pass with
260 or greater... but they allowed the black students to slide by with a 250...and MW
scored 244 the 2™ time she took the exam.

LD: You know... I was searching for something while I was talking with you and I did
find what the kids were required to pay per quarter to attend Douglass and Dunbar. This
is from a lady... Charlotte Harvey... she was born July 23, 1912... on high street in
Sparrows Point and she says “The county PTA ... demanded that the county board pay for
high school education for the African American students the white students had high
school for a long time. That helped our cause. We were able to take the Baltimore county
test. About seven of us passed it. We were then qualified to go to Dunbar or Douglass
high school in Baltimore. But before the dust settled, we were required to pay the $37.50
per quarter for attendance at Douglass high school and $33 per quarter for attendance at
Dunbar high school. Eventually, this money was returned to our parents.” She graduated
from Douglass in 1931.
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JK: The tuition that was paid...she said she passed the test went to Douglass and still had
to pay the tuition but the tuition was then reimbursed back to her parents??

LD: That what she said.

JK: In the case, part of what the board of education is trying to say that this was not a test
for tuition, this is test for admission... that anyone who qualifies to get into
Douglass...they’ll pay the tuition for them, so this is an admission test, not a tuition test.
But Douglass required no tuition test at all. You simply had to be a city resident or agree
to pay the tuition.

LD: Yes.

JK: So, are you aware... how many, if any, Baltimore County students who didn’t pass
the test just went ahead and paid the tuition?? Obviously, this tuition isn’t coming back
to them.

LD: No, I don’t have a feel for how many. In my interviews I just ask about how they go
about getting their educations.

JK: I would assume that 37 dollars a quarter...in 1937 that was a significant amount. ..
LD: It was a lot then

JK: What would be your feel for how many of the students could afford to pay...I mean,
especially families that may have had more than one student??

LD: Well, I would overlook Turner’s Station and Sparrows Point because the men
working at Bethlehem steel they were making a decent salary. Plus, most of these
people...they only had to pay, like $12 a month... even though they weren’t making an
awful lot of money they worked long hours and they accumulated quite a bit...that’s why
I know that $37.50 for people in that area... that wouldn’t be a big deal. Now, that
wouldn’t be true in Halethorp or east Towson where most of the workers were
domestic... not making much money at all. They probably couldn’t come up with 37.50

JK: So what about those students that didn’t? They just didn’t continue school??
LD: Obviously...

JK: They didn’t... they were just put out into the work world and it’s “fend for
yourself??”

LD: oh yes. I definitely got that in a whole lot of interviews...just had to go out into the
world after having those 6 years of school. And an awful lot of cases... the kids had to go
out anyhow and not go out to school just to keep the family going...some of them had an
awful lot of siblings...the mothers couldn’t work for taking care if the siblings. .. the father
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wasn’t making much at all ... the youngsters, especially the young boys, has to go out at a
very young age to supplement the income to keep the family going.

JK: Typically what kind of work would it be?? Domestic? Labor?? Slinging bricks...?

LD: Well, if you were around the city there was one kind of work but if you weren’t near
the city where there was no transportation...those men were either farmers or workers on
large estates doing menial jobs... working in the schools, cleaning churches... that kind of
thing... those that were able to migrate to the city were able to find different jobs...or
those that were in the county where there were some sort of manufacturing or labor
intensive jobs...but I don’t think that was typical in Baltimore County...back then it
is...was not a...it was just a small county...

JK: Rural??

LD: Double rural. It was just large estates all over the place and the large estates
required people to take care of the grounds.

JK: What about...there is reference in MW interview about the oblate sisters and going to
St. Francis to continue her education.

LD: Yes...
JK: How common was it for students to take that route??

LD: That was not a common...not from my understanding. Especially youngsters in the
county. Maybe it was different in the city. But out in the county I don’t believe there
were very many that went into...I remember the interview I did with MW and even
though she has Alzheimer’s she had a remarkable recall way back in the past... she just
couldn’t recall some immediate things. I do recall her saying...and her sister gave me a
picture...in the 30’s of her father having a very large touring car. She said her father took
her to school everyday. And there were definitely not many African Americans who had
that ability... not back then. Her father was, to me, exceptional.

(Requesting permission to use some of the photos)
JK: This is one of the first school desegregation cases, which did eventually lead to...
LD: Yes.... The first one.

JK: Which leads me to another question... were there others in Md.?? Are you familiar
with whether there were or not??

LD: I am not.
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JK: So this may have been the only Md case? I know this was the first leading to
Brown. .. this is the only one I'm familiar with ...I still have a question about whether
other counties were providing high school to black students

LD: That I do not know...

JK: Just a few more questions...you left high school in 1950. You were a Baltimore City
student...1n 1950... was that exam still being given??

LD: I don’t recall having to take any exam...

JK: Not for Baltimore city students but are you familiar with if any county students were
still required to take the exam in the fifties??

LD: You know, I did not get that impression from my interviews. Honestly, I don’t think
it was a requirement after they opened the high schools in the county for blacks.

JK: And that was 1939.
LD: 1939
JK: so they may not have been at that point requiring that exam.

LD: I think...If I remember from the various interviews I have done...it is just the fact
that they ....if a ...there were no more exams because they were offering the high school
curriculum in the county. If parents wanted their child to go to Douglass they had to pay
whatever tuition was required

JK: So there wasn’t this question of tuition between the county and the city any longer?
LD: No. No.

JK: Okay.

LD: I have the impression that all of that stopped....

JK: When they opened the county schools... Well, I think that’s about it for now... oh,
just one more thing...In several places there is a reference to the AME church... is that
what was being used as the school house or was that a separate building?

LD: No, that was the schoolhouse at one time... the schoolhouse was eventually built on
Garrett Avenue. It’s still there. It’s been converted into a home. But it’s still there. The
church was...actually before 1872, when Baltimore County became involved with
providing public funds for the education of black children, the churches were...they were
holding their own schools. The people were paying themselves what little they could to
educate the children. And once the county got involved, they said you must first provide
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the facilities and it just mushroomed from there. Everyone was either a church or, like, a
Masonic hall and eventually they started building little buildings and then the county
built them and when integration came along, they sold the buildings and people converted
them into homes. Iencountered quite a few of those.

JK: The vision I have is the rural shack with the pot belly stoves and the wooden benches
along the walls...how far off of reality would that impression be??

LD: No far off at all, Not at all
JK: I was afraid you were going to say that.

LD: I could take you to one of two right now, that still exists today. You go up into
Piney Grove there’s a one-room schoolhouse.

(Discussion and getting directions to Piney grove)

JK: And Mildred is still living in the house at Garrett Avenue.

LD: She’s still living there. I’ll try to get her on the phone and then get back to you.
JK: Thank you very much. I’ll look forward to hearing from you.

(End of interview)



