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Dispute Resolution for Child Care
Introduction

The Office of Child Care (OCC) at the Maryland State Department of Education (MSDE) is responsible for the regulation and oversight of child care programs.  This includes facilitating the development of new child care resources, promoting the use of regulated care, encouraging the growth of caregiver professionalism, providing support to low income families to access child care services, and providing technical assistance to caregivers and parents.  The OCC is comprised of four major areas – Licensing; Child Care Subsidy; Credentialing, professional development for child care providers; and Maryland EXCELS, the state’s quality rating and improvement system.  As of this writing Maryland has 9,883 child care facilities, with the capacity to care for 219,210 children daily.  The child care facilities are categorized as child care centers (2,701 – capacity 164,943) and family child care homes (7,182– capacity 54,267).  Child care providers working in child care centers and family child care homes are required to complete training in basic child development, developmentally appropriate practices, how to work with families, and other areas that prepare them for the challenging task of caring for  children of all ages.  
Licensed child care in Maryland has undergone many changes over the years.  Originally child care was primarily a service to parents while they worked. The primary goal of licensed child care was to ensure children’s health and safety.  With more parents working today, the focus has expanded to ensuring children have educational experiences prior to school entry.  More children with special health care needs or disabilities are now enrolled in child care.  For child care providers with limited resources and training, working with, and caring for, children from all backgrounds and ability levels presents a new set of challenges.  
In 2013, the General Assembly passed Senate Bill 832, which required the establishment of a Dispute Resolution Workgroup (Workgroup) to make recommendations to the State Superintendent of the MSDE regarding rules and regulations to establish a uniform and timely dispute resolution process for claims of discrimination against a child care provider that are based on a child’s disability.  The dispute resolution process should address the needs of children and their families to obtain and keep child care.  This process may include: 

(1) voluntary mediation; 

(2) designation of a fact finder with authority to make determinations and recommendations consistent with the Americans with Disabilities Act; 

(3) implementation of a process for child care providers to access training and technical assistance; and 

(4) referral of claims of discrimination to the United States Department of Justice or other appropriate agency with jurisdiction over the child care provider.
The Americans with Disabilities Act (ADA) is a federal civil rights law which bars discrimination on the basis of disability by public accommodations, including child care programs.
 Child care centers must provide children with disabilities and their families an equal opportunity to participate in the child care program and services.
 Specifically,

· Programs must  make reasonable modifications to their policies and practices to integrate children, parents, and guardians with disabilities into their programs unless doing so would constitute a fundamental alteration.  

· Programs must provide appropriate auxiliary aids and services needed for effective communication with children or adults with disabilities, when doing so would not constitute an undue burden.  

· Programs must generally make their facilities accessible to persons with disabilities.  Existing facilities are subject to the readily achievable standard for barrier removal, while newly constructed facilities and any altered portions of existing facilities must be fully accessible.
· Programs cannot exclude children with disabilities unless their presence would pose a direct threat to the health or safety of others or require a fundamental alteration of the program.

Despite the requirement that child care providers make reasonable accommodations for children with disabilities, families struggle to find and keep child care.  The recommendations contained in this report are the result of discussions within the Workgroup about strategies to reduce discrimination against children with disabilities and/or special needs who are in licensed child care facilities or registered family child care homes throughout Maryland.  

The Workgroup met on October 1, October 28, November 6, November 19, and December 13, 2013 to discuss the above-referenced tasks. 

Why a Dispute Resolution Process is Needed

Families of children with disabilities in Maryland face obstacles in finding and keeping high quality, inclusive child care where children with and without disabilities learn and play together.  These obstacles affect parents’ ability to maintain employment, require additional investment of time and money in obtaining child care, and often result in families not getting the support they need to ensure their children with disabilities have equal access to quality child care.  Child care providers acknowledge difficulties in supporting children with disabilities in their programs due to incomplete knowledge about how to properly and safely provide services to a child with a disability.  While child care programs generally work to meet the needs of all children and their families, at times the provider and families are unable to agree how to serve the child with a disability.  This may result in the dismissal of a child from care or a child not even being enrolled into care because of the child’s disability. 
In 2012, the Maryland Developmental Disabilities Council (MDDC) issued a report, Barriers to Quality Child Care & Out of School Time Activities in Maryland, that found 72% of families have a difficult time accessing and maintaining licensed child care for their children with disabilities.  The report included 15 recommendations to ensure more children and youth with disabilities are included in child and after school care. 
One of the recommendations of the MDDC report was to establish a fair, consistent, and timely dispute resolution process to investigate and address discrimination complaints against child care providers.  Currently, there is no specific state process for families to make a formal complaint when they feel their child is denied access to child care due to disability.  If a family wants to make a complaint about discrimination, the primary option is to file with the U.S. Department of Justice (DOJ).  The DOJ may or may not investigate.  When they do investigate, the process can be lengthy.  For families with young children, this potentially lengthy deferral is not a viable option because time is of the essence and the need for child care is immediate.  
Complaints and Inspections
Current Complaint Investigation and Investigation Process

OCC’s Licensing Branch is specifically responsible for all child care licensing activities.  The OCC has thirteen Regional Licensing Offices located throughout the State, each of which is responsible for licensing activities within its geographical area.  These activities include:

· Licensure or re-licensure of new or existing child care facilities,

· Monitoring program compliance with child care regulations,

· Investigating complaints,

· Taking enforcement action against the licenses of programs found to be in serious non-compliance of child care regulations, and

· Helping child care programs achieve and maintain regulatory compliance.

In addition, the Licensing Branch works closely with elected officials, other State and local government agencies, the caregiver community, child advocacy organizations, and child care consumers on issues related to protecting the health and safety of children in care.

Licensing specialists are trained on the laws and regulations that govern child care facilities and how to determine compliance when conducting inspections.  During inspections, a licensing specialist observes all areas used for child care to determine health and safety, reviews records for children and staff to determine compliance with recordkeeping requirements, and observes the classroom environment and interactions of staff with children to determine that the daily needs of all children are met in compliance with regulatory requirements.
When a licensing specialist determines that a child care facility is out of compliance with Maryland regulations, a non-compliance is cited on the inspection form along with the reason for the finding.  If the non-compliance is corrected immediately, that information is recorded on the Summary of Findings form that accompanies the inspection document.  At the completion of the inspection, the licensing specialist reviews the inspection findings with the child care provider/director and discusses the corrections needed.  It is the responsibility of the child care provider/director to make the necessary corrections and submit documentation of the corrections to the Licensing Office.
Because the OCC has no current legal authority to address claims of disability discrimination, this Workgroup discussed possible solutions and proposes the following framework to resolve matters of disability discrimination.  
Proposed Investigation Process

The Workgroup recognizes the many layers of support that are needed for children with disabilities and special needs, their families, and the child care providers that support and care for them.  Collaboration among all providers is a key component for successful outcomes.  The Workgroup suggests a multi-step approach to resolving issues of access for children with disabilities and special needs and their families. 
Ombudsman

To streamline the process and maintain consistency throughout the State, the Workgroup recommends the appointment of a designated ombudsman within the Division of Early Childhood Development (DECD) whom a parent or provider can contact about issues involving a child with a disability or special need, including a complaint of discrimination based on disability.  As the primary contact, this person would have conversations with the parent, provider and regional licensing office and work with the parent and provider to resolve the complaint.  If that is not possible, the Ombudsman would recommend next steps.

An ombudsman must be knowledgeable about:

· The Americans with Disabilities Act,
· Strategies to support children with disabilities so they may meaningfully participate in all program activities, 
· Resources available for families and providers, including available training and technical assistance
· Code of Maryland Regulations for child care programs,

· Child care inspection and investigation policies and practices, and

· Conflict resolution techniques.
Mediation 
Mediation is a voluntary and confidential dispute resolution process in which a neutral mediator assists parties in finding a lasting win-win solution to their conflict.  Mediation lets parents and providers speak for themselves and develop their own decisions.  Ideally, this dispute resolution tool would allow two-way communication between child care providers and families so they can come to an agreement on various matters.  Identifying resources available through the community, resource centers, licensing offices, and other facilities that would be able to assist with the issue at hand is a critical step of this process.  If possible, to promote collaboration and partnership, the Workgroup suggests mediation should be available whenever parents or providers cannot resolve an issue related to serving a child with a disability   Mediation is a voluntary process and both parties must agree to mediate to move forward.  Mediation can be either informal or formal and made available as part of the established overall process.
Informal Mediation

The Workgroup recommends that Lead Licensing Specialists (LLS), Licensing Supervisors (LS) or Regional Managers (RM), available in each of the Office of Child Care (OCC) regional offices, be trained to review and informally resolve complaints of discrimination by a registered or licensed child care program on the basis of a child’s disability.  As agreed to by the parties, the LLS/LS/RM may meet with the family and personnel from the facility to discuss concerns and attempt to resolve the dispute. 

Formal Mediation

Maryland provides mediation through Community Mediation Maryland (CMM) and the local community mediation centers they support.  CMM provides free mediation services throughout Maryland.  Information about the mediation centers is available at www.marylandmediation.org.
Investigation of Disability Discrimination
 When parties do not agree to go to mediation or cannot reach an agreement at mediation, an investigator should receive allegations and conduct fact-finding to determine if discrimination based on a disability has occurred.  Once an investigation has been completed, the investigator should prepare a written report stating whether discrimination has occurred and provide the report to the child care facility, the family of the child in care, and the licensing office.  Since the OCC does not currently have the expertise or the legal authority to determine disability discrimination, the Workgroup suggests one of the following three ways in which the MSDE could meet the requirement of an investigator:

1. The OCC could partner with another division within MSDE which has the expertise to make a determination of discrimination, e.g. the Equity Office;

2. The OCC could partner with another agency, e.g. the Maryland Commission on Civil Rights; or
3. A position could be created within the OCC for a person with specialized training who is available to conduct investigations and make determinations of discrimination.

Referral of Claims of Discrimination to the Department of Justice

MSDE does not have the authority to enforce claims of discrimination under the ADA.  Such claims must be referred to the U.S. Department of Justice (DOJ) for enforcement.  With an appropriate investigator who can make a determination about discrimination, families could then present a determination of discrimination to DOJ.  This might shorten the time that it takes parents to receive satisfactory results from DOJ.

Access to Training and Technical Assistance for Providers
The OCC has increased and improved training for licensed and registered child care providers in recent years.  For example, the OCC modified the Maryland Child Care Credentialing program, the professional development system for child care providers in Maryland, to require each participating provider to complete a course about the ADA and inclusive practices.  Currently, only 10% of all providers are credentialed.  The remaining providers are not required to take a similar training.
  Additionally, the OCC revamped its training approval process and now all approved courses, classes, and workshops must include information on how to apply the subject areas for children with disabilities. 

To ensure providers receive the training and technical assistance needed to provide appropriate support to children with disabilities, the Workgroup recommends that:

· All child care providers, at all staff levels, be required to take a mandatory, MSDE-developed training about supporting children with disabilities, inclusive practices and the Americans with Disabilities Act. 
· Current child care providers and staff would be given notice that they are required to complete the training before their next anniversary date (linked to their date of hire and continued training requirements).  (Requires regulatory change)
· Child care providers and staff would be required to complete refresher training every five years.  (Requires regulatory change)

· Technical assistance (TA) would be available through the Maryland Family Network’s child care resource and referral offices and other TA providers.

· All trainers and licensing specialists would be required to complete the same training.  (Requires a regulatory change for approved trainers)
· Establish a training development workgroup to develop the mandatory, MSDE-developed training, to include content, outcomes, and trainer requirements.
· The training offered by MSDE-approved trainers would be interactive and focus on case examples of situations and solutions.  Successful completion of the training would be  determined through passing a written test with a score of at least 70%.  The course could potentially be offered on-line. 
Summary of Recommendations

· Designated ombudsman within the DECD at the MSDE who is knowledgeable about the Americans with Disabilities Act, strategies to support children with disabilities in settings with non-disabled peers, as well as resources for families and child care providers, including available training and technical assistance.  The ombudsman would investigate complaints through conversations with the parent, provider, and regional licensing office and work with the parent and provider to resolve the complaint.
· Lead Licensing Specialists (LLS), Licensing Supervisors (LS) or Regional Managers (RM), could be assigned the responsibility of investigating complaints of discrimination by a registered or licensed child care program on the basis of a child’s disability.  
· OCC should adopt one of the following strategies to conduct investigations into discrimination by a child care provider on the basis of disability: 
· Partner with another division within MSDE which has the expertise to make a determination of discrimination, e.g. the Equity Office;
· Partner with another agency, e.g. the Maryland Commission on Civil Rights; or
· Create a position within the OCC for a person with specialized training who is available to conduct investigations and make determinations of discrimination.

· Families, child care providers and the licensing offices should receive a written finding based on information gained from any investigation of discrimination by a child care provider on the basis of disability.
· All child care providers, at all staff levels, approved trainers, and licensing staff should be required to take mandatory, MSDE-developed training about supporting children with disabilities, inclusive practices and the Americans with Disabilities Act. 
· Establish a training development workgroup to develop the mandatory, MSDE-developed training including content, outcomes, and trainer requirements.

· Establish a workgroup to review licensing regulations and recommend changes based on the recommendations listed in this report.

In addition to the recommendations mentioned above and required by the legislation, the Workgroup proposes the following.

· Develop a web-based repository of information and tools that providers, families and the public can access about ensuring full access for children with disabilities to child care and after school care. 

· Develop informational materials for families and providers, including information about child care complaint investigations and parent rights, and their child’s rights under the ADA. 
· Require each child care and after school facility to post an informational flyer about parent rights in a central location within their facility. 
· OCC should review and revise brochures and documents, such as A Parent’s Guide to Regulated Child Care.
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� The term programs refers to child care centers, family child care homes and other programs and/or facilities licensed by the State to provide child care in Maryland. 


� Americans with Disabilities Act (ADA), 42 U.S.C. § 12101 (2009).


� U.S. Department of Justice Civil Rights Division, Commonly Asked Questions about Child Care Centers and the American with Disabilities Act.  < � HYPERLINK "http://www.ada.gov/childq&a.htm" �http://www.ada.gov/childq&a.htm�> 


� As reported by the Office of Child Care. 
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