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Third Annaul Report 

Of The 

Open Meetings Compliance Board 

Pursuant to §10-502.4(e) of the State Government Article, the Board submits this annual 

report, covering the period July 1, 1994, through June 30, 1995. 

I 

Activities of the Board 

A. Financial and Support Activities 

No funds were specifically appropriated for the Compliance Board in the Budget Bill for 

fiscal year 1995. Although the Governor has indicated a willingness to make funds available 

to defray the necessary expenses of the Board, during fiscal year 1995 no such funds were 

expended. The Attorney General's Office has borne the incidental costs of copying and mailing 

Board-related documents. The Board is grateful to the Attorney General's Office for this 

assistance. 

Indeed, the Board wishes to acknowledge more generally the ongoing support of the 

Attorney General's Office, especially the informed and dedicated involvement of Jack Schwartz, 

Chief Counsel for Opinions & Advice, who was the author of the invaluable Open Meetings Act 

Manual and who has provided the Board with essential advice and guidance. In addition, all of 

the recordkeeping and other clerical and administrative support for the Board are provided by 

Ms. Kathleen Izdebski, of the Opinions and Advice Division of the Attorney General's Office. 

The cost to the Board would have been significant had it been required to obtain these support 

services elsewhere. 



- With the assistance of Mr. Schwartz and Ms. Izdebski, the Board has prepared an 

updated topical index and citator for its opinions. These are attached as appendices to this 

report. We believe that these research aids will be of benefit to those who work with the Act, 

and we shall continue to issue updates periodically. 

B. Complaints and Opinions 

From July 1, 1993 through June 30, 1994, the Compliance Board received nine 

complaints alleging violations of the Open Meetings Act. Some of the complaints alleged more 

than one violation; two complaints involved the same alleged violation. Four of these complaints 

were pending at the end of the fiscal year. 

The Board notes that, for the first time, it suspended processing of complaints (two about 

the same alleged violation) because, after the complaints were filed, the Open Meetings Act issue 

was raised in litigation. The Board believes that it ought not to issue its own opinion on an issue 

to be resolved in court. In the instance of these complaints, the case was decided on other 

grounds. The Board then restored the complaints to its active docket. 

Table 1 below indicates that the majority of the complainants have been members of the 

public who believed that a public body had violated the Act. The same government official filed 

both complaints in this category of complainant. The two journalists complained separately 

about the same alleged violation. 

TYPE OF COMPLAINANTS 

Type Number 

Citizen 5 

Government Officials 2 

Journalists 2 

Table 1 



Most of the complaints have involved public bodies in municipalities, as Table 2 

indicates. As the Board has noted in the past, this fact is unsurprising, because there are several 

times as many municipalities as counties in Maryland. 

COMPLAINTS BY TYPE OF PUBLIC BODY 

Public Body Number 

State1 2 

County 0 

School Board 0 

Municipality 7 

Table 2 

During the reporting period, the Board issued nine opinions.2 In four of these opinions, 

the Board found one or more violations of the Act. Table 3 below indicates the types of 

violations found. 

TYPES OF VIOLATIONS 

Type Number 

Unlawful closing 22 

Improper notice 1 

Improper closing procedures 7 

Improper minutes 1 

Table 3 

All except one violation involved municipal public bodies, as Table 4 indicates. In fact, one 

municipality accounted for twenty-six violations. 

1 The State agencies were,boards of supervisors of elections. 

2 Four of the opinions concerned complaints that had been filed during the prior fiscal year. 
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VIOLATIONS BY TYPES OF PUBLIC BODY 

Public Body Number 

State 1 

County 0 

School Boards 0 

Municipality 30 

Table 4 

Considering the many hundreds of public bodies in Maryland, and therefore the many 

thousands of meetings that took place during the reporting period, both the number of complaints 

and the number of violations found seem to the Compliance Board to be relatively low 

(particularly since the numbers are skewed by the twenty-six violations of one municipality). 

Although it is impossible, of course, to estimate the incidence of unreported violations, the 

Compliance Board believes that the low numbers of known violations reflects overall compliance 

with the law by public bodies at all levels of government. This conclusion is further supported 

by the fact that only a handful of Open Meetings Act issues have been brought to court. 

The Act calls upon us to discuss in particular "complaints concerning the reasonableness 

of the notice provided for meetings." §10-502.4(e)(2)(iii). Notice issues have not been a focus 

of complaints, probably because the Act is quite flexible in allowing a range of notice methods. 

That is, the Act allows notice to be given by "any ... reasonable method," including posting at 

a public location near the site of the meeting. Thus, the General Assembly left considerable 

discretion to each public body as to the method of public notice. As long as a public body posts 

the notice or takes one of the other steps set out in the law in a timely manner, the Board will 

not find a violation of the notice requirement.3 

The Act also caUs on the Board to discuss "the impact on State and local governments 

of the provision of §10-502(h)(2) of this article, including a discussion of how the affected 

entities had adhered to requirements of this subtitle." In §10-502(h)(2), the General Assembly 

3 In addition the notice requirements of the Act, like the rest of the Act, are entirely inapplicable 
to an executive function." 
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extended the definition of "public body" to include "any multimember board, commission, or 

committee appointed by the Governor or the chief executive authority of a political subdivision 

of the State, if the entity includes in its membership at least 2 individuals not employed by the 

State or a political subdivision of the State." This provision originally carried a "sunset" date 

of June 30, 1994. 

The Board received no complaints that an entity covered by this extended definition of 

"public body" had violated the Act. Again, although the Board cannot know of violations that 

are not brought to its attention, the dearth of complaints in this regard suggests that these public 

bodies have recognized their obligations and are complying. 

As the Board recommended in its first annual report, the General Assembly has 

eliminated the sunset date for this provision. Chapter 473 of the Laws of Maryland 1994. 

n 

Recommendations 

The Compliance Board is to report annually "any recommendations for improvements to 

the provisions" of the Act. §10-502.4(e)(2)(v). The Compliance Board has but one specific 

recommendation this year: to eliminate § 10-502.4(e)(2)(iv). 

As noted above, this provision requires every annual report of the Board to discuss "the 

impact on State and local governments of the provisions of §10-502(h)(2) of this Article, 

including a discussion of how the affected entities have adhered to the requirements of this 

subtitle." The provision referred to is the one that extended the definition of public body to 

include certain citizen advisory panels. 

In all likelihood, the Compliance Board's duty to discuss this provision in its annual 

report was linked to the sunset provision. The General Assembly wished to ensure that it would 

have information enabling it to make a judgment about extending or eliminating the sunset 

provision. Now that the General Assembly in fact has eliminated the sunset provision, there 

appears to be no sound reason for requiring a discussion of the issue annually. Should some 
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particular occurrence in the future merit discussion in an annual report, the Compliance Board 

will do so. But an annual, required recitation serves no purpose. 

In the Board's second annual report, we indicated an intention to propose an amendment 

transforming the "executive function" exclusion from the Act into an exception. However, we 

were unable to develop a consensus in support of this idea; some local government officials 

argued persuasively about the burden that this change would impose, particularly on very small 

junsdictions. The Compliance Board will continue its effort to explore how this troublesome 

aspect of the Act can be reformed. 

WP/KMI: Third 
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OPEN MEETINGS COMPLIANCE BOARD 

TOPICAL INDEX 

Opinions from July 1, 1992 — June 30, 1995 

Closed Session Decisions 

The Act does not prohibit taking final action in closed session  94-5 

Closed Session Procedures 

Topic to be discussed at closed session must be included in statement 
prior to closed session 92-1 

Oral discussion of basis for closing session, later recorded in minutes, 
does not satisfy requirement for written statement prior to closed 
 92-4, 92-5 session 

Impromptu hallway meeting is subject to all procedural requirements for 
a closed session   ^3-1 

"Reason" for closing session, to be included in written statement, must 
go beyond uninformative boilerplate  93-2 

Written statement prior to closed session need not identify anticipated 
participants in closed session   93-9 

Exception that is not cited by public body in written statement prior to 
closed session may not be asserted subsequently as justification for 

. . . • Q^-11 Q4-5 Q4-7 
closing the session   ii, y* y* 

Vote at one meeting to close the next is impermissible  94-5 

Compliance Board 

Compliance Board is not able to resolve disputed issues of fact 

Compliance Board has no enforcement authority   

94-1, 94-8 

. . . 95-2 



Open Meetings Compliance Board Topical Index 
Page 2 

Exceptions Permitting Closed Sessions 

Business Relocation 

Proposal by business entity to move from one site to another within the 
State falls within §10-508(a)(4)  93.3 

Examinations 

Discussion of electrician's examination, as part of process for obtaining 
a certificate of registration, falls within exception for certain 

examinations, §10-508(a)(ll), including licensing examinations ... 92-4 

Legal advice 

Advice from town attorney on individual compliance with ethics law 

falls within exception for advice from counsel, §i0-508(a)(7) .... 92-1 

Legal advice exception permits participation in closed session by non- 

lawyer who supplies information pertinent to counsel's formulation 
of legal advice, but does not permit discussion on topics beyond the 

rendering of that advice   92-1,93-11 95-2 

Legal advice exception may not be invoked to hear report from non- 

lawyer about counsel's advice; counsel must be present 

     93-6, 94-5, 94-7, 95-2 

Legal advice exception does not apply merely because topic of 

discussion has legal ramifications  93-11 

Litigation 

Litigation exception, §10-508(a)(8), applies to discussion about pending 
or potential litigation, including settlement options, whether public 

body would be plaintiff or defendant  94.1 

Litigation exception does not apply to discussion of underlying policy 
issue not direcdy related to litigation    94.1 

Litigation exception may be invoked even if counsel is not present .... 94-5 



Open Meetings Compliance Board Topical Index 
Page 3 

Other law 

Public body may invoke "other law" exception, §10-508(a)(13), to avert 
disclosure of document subject to attorney-client privilege   ^-5 

Personnel 

Within the exception — discussion of: 

Town manager's job description and employment status   92 1 

Status of specific county employees in the event of transfer to city's ^ ^ 
jurisdiction   

Need for specific employee to obtain a license   94 5 

Raises and promotions for specific employees   94-5 

Creation of new position linked to a specific employee   94 5 

94-5 
Hiring of specific individual   

Outside the exception — discussion of:. 

Fringe benefits for a class of employees   94-5 

94-5 
Pay adjustment policy   

94-5 
Policy on renewal of employees' contracts   

94-5 
Attendance at a reception and meeting   

Procurement of call forwarding service for an employee    94-5 

. 94.5 
Reserving spaces at police academy  

94-5 
Liquor service at an official dinner   

Procurement 

Discussion of strategy for project to be put out to bid falls within 
procurement exception, §10-508(a)(14)  



Open Meetings Compliance Board Topical Index page 4 

Property acquisition 

Discussion of sale of vehicles and acquisition of new ones does not fall 
within property acquisition exception, §10-508(a)(3)   94.5 

Public Security 

Discussion of procedures for handling petty cash does not fall within the 

public security exception, §10-508(a)(10)   94.5 

Executive Function 

Within the exclusion and therefore not covered hv the Act: 

Meeting conducted by county commissioners with board of non-profit 

hospital, when commissioners have oversight responsibility over 
hospital   g2-2 

Work session of municipal planning commission   92-3 

Discussion of complaint against electrician by regulatory board  92-4 

Discussion by county commissioners in code home rule county of effect 
of cuts in State aid to counties   93-2 

Discussion by county commissioners confined to matters of budgetary 

administration and not involving proposal to amend budget  93-2 

Hearing by municipal ethics commission on complaint of alleged ethics 
violation   ^^-4 

Outside the exclusion and therefore covered bv the Act! 

Discussion by special tax district board of potential petition drive  94-7 

Discussion of attendees' desire to address public body  95-2 



Open Meetings Compliance Board Topical Index Page 5 

Legislative Function 

Entire process by which City Council considers ordinance, including 
briefing about the ordinance, falls within legislative function and 

therefore is subject to the Act  

Licensing Matters 

Regulatory body's conduct of occupational licensing examination, even 
if within executive function, nevertheless subject to act as part of 
the process of granting a license  

"Meeting" 

When quorum of public body attends meeting of an entity that is not a 
public body, applicability of Act depends on whether public body 

is itself considering public business   92-2, 94-9 

Information-gathering at the earliest stages of policy formulation is part 

of the consideration of public business and therefore is a meeting 
 93-2, 93-6 

Informal gathering before a meeting or during a break is permissible so 
long as no discussion occurs about meeting topics   94-6 

Act does not apply to discussions among members of a public body if no 
quorum is present  94-8, 94-10 

Minutes 

Closed session statement 

Level of detail in statement need not compromise goals of confidentiality 
that led to session being closed in the first place   92-5, 94-5, 95-1 

While "topics of discussion" disclosed in minutes of next open session 
would ordinarily be the same as "topics to be discussed" in written 

statement prior to closed session, nothing in the Act prevents a 

public body from discussing less than it anticipated  93-9 



Open Meetings Compliance Board Topical Index 
Page 6 

Statement that fails to cite authority for closing a session or to list the 
topic of discussion and the persons present violates the Act  94-2 

Contents 

Minutes must reflect item of business conducted   94.2 

Act does not prescribe precise method by which minutes are prepared or 

amended  <^2 

Minutes must reflect specific statutory authority for closing a session . . . 94-5 

Minutes summarizing topics discussed and actions taken at closed session 
need not disclose confidential information   05.1 

Notice Requirements 

If public is told of the practice, notice through posting in a single 

location complies with the Act   92.3 93.4 

Notice need not describe particular agenda items that are expected to be 

discussed at meeting   92_5 94.4 95^ 

Announcement of future meeting at open meeting attended by press is a 

"reasonable method" of public notice   93.5 

Public body is accountable for staffs clerical error resulting in failure 

to post notice  ^2 g 

One-time publication of schedule of anticipated meeting times, if coupled 
with posted notice of each meeting, complies with the Act  94-4 

Open Session Requirement 

Act does not regulate the manner in which a public body makes 

decisions at an open session  92.5 

Session of county council held without notice and in an unusual meeting 

place violated open session requirement, even if a member of the 
public who happened upon the session would have been admitted . . 93-8 



Open Meetings Compliance Board Topical Index Page 7 

If a matter is required to be discussed in open session, every aspect of 
the discussion, from beginning to end, must be in open session . . . 94-5 

Public Body 

Board of directors of a private, non-profit hospital is not a public 
body  

Employee of school board and his staff are not a public body   92-2 

Meetings between municipal officials and individual members of city 

council do not involve a public body   93-6 

County department heads and county commissioners in a county in 
which commissioners are executive head of county government 

comprise the equivalent of the Governor's cabinet and therefore are 

not a public body when they meet 93-10 

Committees comprising town residents appointed by resolution of city 

council are public bodies; subcommittees of these committees are 

not 94-4 

Quasi-Legislative Function 

Budget preparation process, including earliest stages of information- 
gathering, is a quasi-legislative function subject to the Act  93-8 

Scope of Act 

Activity by public body that falls within none of the defined functions is 
covered by the Act   94-7, 94-10, 95-2 

Zoning Matters 

Zoning does not include planning for purposes of the Act  92-3 



Section 

State Government Article 

Opinion No. Page No. 

10-501. Legislative Policy 

10-501(b) 94-1 5 

10-502. Definitions 

10-502 93-2  4 

10-502(b) 95-2 3 
94-7 2 

10-502(d) 92-1 4 

10-502(d)(l) 95-2 3 
94-7 3 
93-4 1 

93- 2 2 

10-502(d)(l)(ii) 92-3 2 

10-502(d)(2) 95-2 3 
94- 7 3 

10-502(e) 95-2 3 
94-7 2 

10-502(f) 95-2 3 
94-8 2 

94-7 2 

93-1 2 

10-502(f)(l) 93-6 3 

Citator to Open Meeting Compliance Board Opinions 1 



Section 

State Government Article 

  Opinion No. Page No. 

10-502(g) 95.2 2 

94-10 1 
94-9 2 
94-8 3 
94-6  3 

93-6 2 
93-2  4 
93- 1 2 
92-4 2 

92- 2 2 

10-502(h) 94-9 2 

94- 7   .2 

93- 6  2 
92- 2 2 

10-502(h)(1) 95-2 2 

93-1 0 2 
93- 4 2 
92- 2 3 

10-502(h)(l)(ii)5 94-4  3 

10-502(h)(2) 92-2 3 

10-502(h)(3)(viii) 93-10 2 

10-502(i) 95.2 3 

94- 7 2 

93- 4 2 

10-502(j) 95-2 3 

94- 7 2 

10-5020(2) 93-8   2 

93-2 2 

92-2 3 

Citator to Open Meeting Compliance Board Opinions 2 



Section 

State Government Article 

Opinion No. Page No. 

10-502(k)(l) 94-10 1 

10-502.1 through 10-502.6. Compliance Board 

10-502.5(d)(2) 92-1 1 

10-502.5(f)(2) 94-5 4 
94-1 3 

93- 7 3 

10-502.5(i)(l) 95-2 4 

10-502.5(i) (2) 95-2 4 

10-503. Scope 

10-503(a) 95-2 2 

10-503(a)(l) 92-4 2 

10-503(a)(l)(i) 95-2 2 
94- 9 3 
94-7 : 2 

94-5 - 14 
93-4  1 
93-2 2 

92-3 2 

10-503(a)(2) 94-6   3 

10-503(b)(l) 92-4 2 
92-3 3 

10-503(b)(2) 92-3 2, 3 

Citator to Open Meeting Compliance Board Opinions 3 



Section 

State Government Article 

Opinion No. Page No. 

10-504. Conflict of Laws 

10.505. Open Meetings Requirement 

10-505 

10.506. Notice Requirement 

10-506 

10-506(a) 

10-506(b) 

10-506(b)(2) 

95-2  2 
94-10  ' ' i 
94-9 ' ' ' 2 
94-7 ] ' 3 
94-1  "3 

93-8  '3 

93-7 3', 5 
93-6  3 

93- 3 ; 2 

94-1 0  1 
92- 3 i 3 

94-4  3 
94-1  2 

93- 8  2 
93-7  2 

93- 2 3 

94- 4  3 

92- 5 :::::::: 3 

95- 1  2 
94-4  3 
94-1   . . . 2 

93- 7 ;; 2 

Citator to Open Meeting Compliance Board Opinions 
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State Government Article 

Section Opinion No. Page No. 

10-506(b)(3) 94-1 2 
93-7 2 
93-2 3 

10-506(c) 93-5 1, 2 

10-506(c)(3) 94-4 ! 3 
93-4 3 

10-506(c)(4) 94-4 3 

10.507. Attendance at Open Meetings 

10-507 94-10  1 

10-507(a) 93-3 2 

10.508. Closed Meetings Permitted 

10-508 93-2  3 

10-508(a) 95-2 3 
93-11 3 
93-9 2 
93- 1  2 
92-4 2 

92- 2 3 

10-508(a)(l) 94-5 3, 4, 5, 6 
94- 2 1-2 

93-1 1 2 

10-508(a)(l)(ii) 92-1 .4 

Citator to Open Meeting Compliance Board Opinions 5 



Section 

State Government Article 

  Opinion No. Page No. 

10-508(a) (3) 95-1 3 

94-5  5, 16 
93-11 2 
93-9 2 

10-508(a)(4) 94-5  15 

93- 3 1,2 

10-508(a)(7) 95-2 3 

94- 8 2 
94-7 3 
94-5 2, 3, 5, 9 
94-3 1 
93-11 2, 3 
93- 6   3 
92-5 2 

92- 1 2, 3, 4, 5 

10-508(a)(8) 94-8 3 

94- 5 2, 3, 12 
94-3 . .   1 

94-1 3, 5 
93-1 1  3 
93- 7  3,4,5 
92- 5 2 

10-508(a)(10) 

94- 9 3 
94-5 4 

10-508(a)(ll) 92-4 2 

10-508(a)(13) 94-7 4 

10-508(a)(14) 94-5 9, 12, 17 

93- 9 2 

Citator to Open Meeting Compliance Board Opinions 5 



State Government Article 

Section Opinion No. Page No. 

10-508(c) 94-5 4 
94-1 5 
93-7 4 

93-6 3 

10-508(d) 94-1 5 
93-7 6 
93- 2 3 

10-508(d)(l) 95-2 4 
94- 5 11, 14 

93- 1 2 

10-508(d)(2) 95-1 2 
94- 1 5 

93-11 2 
93-7 5 

93-2 4 

10-508(d)(2)(i) 95-2 4 
93- 1 2 

10-508(d)(2)(ii) 95-2 4 
95- 1 2 
94- 7 4 

94-4    . 2 

93-9 2 
93-2 3 
93-1 2 

92-5 2 
92-4 2, 3 

92-1 3 

10-508(d)(3) 95-2 4 
92-4 3 

Citator to Open Meeting Compliance Board Opinions 7 



Section 

State Government Article 

Opinion No. Page No. 

10.509. Minutes 

10-509 94.2 2 

10-509(a)(2) 94.2 2 

10-509(b) 94-7 5 

94-2   ! 7 
93-1 2 

10-509(c) 94.2  2 

93- 1 !!!!!;;;; ■!; 2 

10-509(c)(l) 94.2 2 

10-509(c)(2) 94.7  5 

94- 5 [[[ 1 
94-4 2 

94-3 1, 2 
94-2 3, 4 

94-1 6 
93-9  2 
93-7 6 

93-3  2 
93-1  2 

92- 5 ..2 

10-509(c)(2)((iii) 94.5 2 6 

93-1 1 2 

10-509(C)(2)(iv) 95.I 3 

94- 5 3, 7 

10-509(c)(3)(ii) 94-2 2 

Citator to Open Meeting Compliance Board Opinions 3 



State Government Article 

Section Opinion No. Page No- 

10.510. Court Enforcement 

10.511. Civil Penalty 

Citator to Open Meeting Compliance Board Opinions 
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Section 

State Government Article 

Opinion No. Page No. 

10-501. Legislative Policy 

10-501(b) 94-1 5 

10-502. Definitions 

10-502 93-2  4 

10-502(d) 92-1 4 

10-502(d)(l) 93-4 1 

93-2 2 

10-502(d)(l)(ii) 92-3 2 

10-502(f) 93-1 2 

10-502(f)(l) 93-6 3 

10-502(g) 93-6 2 

93-2 4 

93-1 2 
92-4 2 
92-2 2 

10-502(h) 93-6 2 

92- 2 2 

10-502(h)(1) 93-10 2 

93- 4 2 

92-2  3 

10-502(h)(2) 92-2 3 

10-502(h)(3)(viii) 93-10 2 

CHator to Open Meeting Compliance Board Opinions 1 



Section 

State Government Article 

Opinion No. Page No. 

10.505. Open Meetings Requirement 

10-505 94-1 3 

93-8 3 
93-7 3, 5 

93-6 3 
93-3 2 

10.506. Notice Requirement 

10-506 

10-506(a) 

92- 3 3 

94-1  2 

93- 8 2 
93-7 2 
93-2 3 

10-506(b) 92-5 3 

10-506(b)(2) 94-1 2 

93-7 2 

10-506(b)(3) 94-1 2 
93-7 2 

93-2 3 

10-506(c) 93-5 ^ 2 

10-506(c)(3) 93-4 3 

10.507. Attendance at Open Meetings 

10-507(a) 

Citator to Open Meeting Compliance Board Opinions 
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Section 

State Government Article 

Opinion No. Page No. 

10-508(c) 94-1 5 
93-7 4 

93-6 3 

10-508(d) 94-1 5 
93-7 6 
93-2 3 

l(>-508(d)(l) 93-1 2 

10-508(d)(2) 94-1 5 
93-11 2 
93-7 . 3 

93-2 vr. . . 4 

10-508(d)(2)(i) 93-1   2 

10-508(d)(2)(ii) 93-9 2 
93-2 3 

93-1 2 
92-5 2 
92-4 2, 3 

92- 1 3 

10-508(d)(3) 92-4 3 

10.509. Minutes 

10-509 94-2  2 

10-509(a)(2) 94-2 2 

10-509(b) 94-2 2 
93- 1 2 

10-509(c) 94-2 2 

Citator to Open Meeting Compliance Board Opinions 5 
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