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TASK FORCE TO STUDY THE APPLICABILITY OF THE MARYLAND PREVAILING WAGE LAW 

 
March 25, 2014 

 
The Honorable Martin J. O’Malley, Governor 
State House 
 
Members, Senate Finance Committee 
Miller Senate Office Building 
 
Members, House Economic Matters Committee 
Taylor House Office Building 
 
Ladies and Gentlemen: 
 
 The Task Force to Study the Applicability of the Maryland Prevailing Wage Law 
respectfully submits its final report.  The task force met five times, including three times during 
the 2013 interim and twice during the 2014 session.  Pursuant to Chapter 402 (House Bill 1098) 
of 2013, the Task Force to Study the Applicability of the Maryland Prevailing Wage Law was 
authorized to examine Maryland’s prevailing wage law as it applies to school construction 
projects.  This report was written by Michael C. Rubenstein and David A. Smulski and reviewed 
by Tami D. Burt. 
 
 We would like to thank the members of the task force for participation in this complex 
and controversial matter.  We would also like to acknowledge the cooperation and assistance 
provided by staff, government officials, and the public throughout the process. 
 

Sincerely, 
 
 
 
 
Allan H. Kittleman, Co-chair    John A. Olszewski, Jr., Co-chair  
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 Prevailing wage laws date back to the Great Depression and so has the controversy.  
Prevailing wage laws generally require that workers on a public work performing a specific job 
or task are paid an amount per hour that is most common or “prevailing” in a specific geographic 
area.  In addition to specifying wages, these laws include work rules that enforce or maintain 
labor standards for the benefit of employees.  The federal Davis-Bacon Act serves as the model 
for state prevailing wage laws.  Maryland enacted its prevailing wage law in 1969. 
 
 The purposes of prevailing wage laws are two-fold.  First, the laws are intended to 
stabilize wages in an area by preventing employers from paying less than the amount commonly 
paid to workers in a region.  Second, the laws prevent “unscrupulous” contractors from 
undermining local employment by “low bidding” on government contracts and/or importing 
workers at lower wages.   
 
 Although all prevailing wage laws are similar in intent, they vary in the methods used to 
calculate wages and the circumstances under which the laws take effect.  Most laws have a 
minimum dollar amount or threshold for government contracts.  A contract must be above the 
threshold and entail certain types of construction for the law to apply.  The federal threshold is 
for all construction and maintenance contracts valued in excess of $2,000.  Maryland law 
requires that prevailing wages must be paid on any State construction project valued at $500,000 
or more and that is at least 50% State funded. 
 
 Prevailing wage laws have been the subject of controversy over the years.  Opponents 
charge that prevailing wage laws: 
 
 increase unemployment and the cost of public work projects; 
 
 seldom are accurately calculated; and  
 
 tend to favor union contractors. 
 
 Proponents of the laws contend that the converse is true; employers do not always pay the 
wages that prevail, and that prevailing wages pay a fair wage, one that yields greater income tax 
revenue and higher local employment. 
 
 In 2000, legislation was enacted that removed a restrictive requirement for the 
applicability or prevailing wage laws to school construction projects, by requiring that a school 
construction project receiving 50% or more in State funding is subject to State prevailing wage 
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requirements.  School districts could opt out of the requirement by contributing 51% or more of 
the project’s construction costs.  For the past several years, legislation has been introduced that 
would have restored the prevailing wage law to its pre-2000 status, and conversely other 
legislation would have essentially subjected more school construction projects to Maryland law  
by altering the percentage to 25% or more in State funding.  During the 2013 session, House 
Bill 1098, as introduced, was similar to the latter.   
 
 What was different regarding House Bill 1098 was that the House of Delegates passed an 
amended version of the bill that greatly expanded the applicability of the Maryland law to any 
construction project receiving State funds, regardless of the amount.  The Senate rejected the 
House approach and proposed, ultimately with the concurrence of the House of Delegates, a 
Task Force to Study the Applicability of the Maryland Prevailing Wage Law.   
 
 
The Task Force to Study the Applicability of the Maryland Prevailing Wage 

Law 
 
 Chapter 402 of 2013 established the Task Force to Study the Applicability of the 
Maryland Prevailing Wage Law.  The task force’s primary purposes are to: 
 
 examine the current prevailing wage law and how it applies to school construction 

projects; 
 
 analyze and examine school construction contracts bid as prevailing wage and 

nonprevailing wage contracts to determine the effect specified requirements may have on 
contract costs; 

 
 analyze and examine prevailing wage and nonprevailing wage construction projects 

through the duration of the project to determine if project quality varies by contract type;  
 
 study how local prevailing wage laws compare to Maryland law; and 

 
 review other state prevailing wage laws, other studies on prevailing wages, and other 

matters that relate to the scope and application of the Maryland law. 
 
 
Specific Background 
 
 The federal Davis-Bacon Act, originally enacted in 1931, requires contractors working on 
federal public works contracts valued at more than $2,000 to pay their employees the prevailing 
local wage for their labor class, as determined by the U.S. Secretary of Labor.  Thirty-two states 
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and the District of Columbia currently have prevailing wage laws; since 1979, nine states have 
repealed their prevailing wage laws.   
 
 Maryland adopted a prevailing wage law in 1945, but it only applied to road projects in 
Allegany, Garrett, and Washington counties.  In 1969, the statute was amended to include State 
public works contracts of $500,000 or more.  There have been periodic changes to the law and 
the definition of “prevailing wage.”  In 1983, the law was broadened to include public works 
projects in which the State funds 50% or more of the total project costs and 75% or more in the 
case of public schools.  Chapter 208 of 2000 reduced the prevailing wage threshold for public 
schools from 75% to 50% of construction costs, thereby bringing school construction projects in 
line with prevailing wage requirements for other public works projects. 
 
 The number and value of prevailing wage projects has risen dramatically in just two 
years.  The Department of Labor, Licensing, and Regulation (DLLR) advises that its prevailing 
wage unit currently monitors more than 700 projects, compared with 187 in fiscal 2011 and 
446 in fiscal 2012.  The total value of those projects has also increased, from $3.1 billion in 
fiscal 2011 to almost $6.0 billion in fiscal 2014, which includes projects procured by local 
governments.  In fiscal 2013, the DLLR’s Prevailing Wage Unit investigated 625 project sites for 
prevailing wage compliance, recovered $287,000 in unpaid wages on behalf of laborers, and 
collected $86,000 in liquidated damages on behalf of the State and local governments.  The unit 
has employed an average of three prevailing wage inspectors annually. 
 
 Five Maryland jurisdictions – Allegany, Charles, Montgomery, and Prince George’s 
counties and Baltimore City – have local prevailing wage laws requiring public works projects in 
their jurisdictions to pay prevailing wages.  The Montgomery County prevailing wage ordinance 
does not apply to school construction projects. 
 

 

A Synopsis of the Current Law 
 
 “Public works” are structures or works, including a bridge, building, ditch, road, alley, 
waterwork, or sewage disposal plant, that are constructed for public use or benefit or paid for 
entirely or in part by public money.  Contractors working on eligible public works projects in 
Maryland must pay their employees the prevailing wage rate.  Eligible public works projects are 
those carried out by: 
 
 the State; or 
 
 a political subdivision, agency, person, or entity for which at least 50% of the project cost 

is paid for with State funds. 
 
 Any public works contract valued at less than $500,000 is not required to pay prevailing 
wages.  The State prevailing wage rate also does not apply to any part of a public works contract 
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funded with federal funds for which the contractor must pay the prevailing wage rate determined 
by the federal government.   
 
 Prevailing wages are wages paid to at least 50% of workers in a given locality who 
perform the same or similar work on projects that resemble the proposed public works project.  If 
fewer than 50% of workers in a job category earn the same wage, the prevailing wage is the rate 
paid to at least 40% of those workers.  If fewer than 40% receive the same wage rate, the 
prevailing wage is calculated using a weighted average of local pay rates.  The State 
Commissioner of Labor and Industry is responsible for determining prevailing wages for each 
public works project and job category. 
 
 The Commissioner has the authority to enforce contractors’ compliance with the 
prevailing wage law.  Contractors found to have violated the prevailing wage law must pay 
restitution to the employees and liquidated damages to the public body in the amount of $20 a 
day for each laborer who is paid less than the prevailing wage.  If an employer fails to comply 
with an order by the Commissioner to pay restitution, either the Commissioner or an employee 
may sue the employer to recover the difference between the prevailing wage and paid wage.  The 
court may order the employer to pay double or triple damages if it finds that the employer 
withheld wages or fringe benefits willfully and knowingly or with deliberate ignorance or 
reckless disregard for the law. 
 
 Regarding school construction, the State pays at least 50% of eligible school construction 
costs in all counties.  Costs that are ineligible for State funding include, among other things, 
planning and design fees and movable objects or equipment (e.g., furniture or bookshelves).  
Since total construction costs are higher than eligible construction costs, the State often pays less 
than 50% of total school construction costs in eight counties that receive a 50% State match of 
eligible costs.   
 
 The Governor must include at least $385,000 in the budget each year for the Prevailing 
Wage Unit within DLLR.  In addition, the University System of Maryland, Morgan State 
University, St. Mary’s College of Maryland, and the Maryland Stadium Authority are exempt 
from the prevailing wage law. 
 
 
Task Force Activities 
 
 To meet its charge, the task force met three times in fall 2013 and continued meeting 
during the 2014 session.  During the first meeting, the task force discussed its charge by 
reviewing the requirements of Chapter 402.  Appendix 1 is a copy of Chapter 402.  Next the 
Commissioner provided an overview of the State Prevailing Wage Unit and its activities which 
are described in Appendix 2.  The meeting concluded with the task force discussing the types of 
data it would like to review to determine how much paying prevailing wages may cost from bid 
through project completion (Appendix 3).    
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 The second meeting of the task force focused on factors that affect the cost of school 
construction from the perspective of the Public School Construction Program (PSCP) and 
reviewed various cost elements associated with the construction of a school, including project 
type, estimated project cost at contract, and State and local shares of the project cost.  In cases of 
available “side by side” bid comparisons with prevailing wage requirements and without 
prevailing wage requirements, on average bids with prevailing wages came in at 10% higher 
(Appendix 4).  The task force also reviewed data on school construction projects that closed 
within the past five years with the intent of determining whether projects with prevailing wages 
had an effect on the final project cost (Appendix 5).  Due to the many variables associated with 
constructing a school construction project, the data was inconclusive, and the task force decided 
to delve further into the matter at the next meeting. 
 
  During its third meeting, the task force continued reviewing various prevailing wage data 
to determine whether paying prevailing wages on school construction projects affect initial and 
final project costs.  Representatives from DLLR and PSCP presented data on 50 projects 
(Appendix 6).  They concluded that the number of projects was not sufficiently large enough to 
draw reliable conclusions because of the extensive variation in project size, location, timing, and 
type.    Although the data compared initial bid costs with final costs, there were no clear patterns 
or relationships between the two, and many factors besides prevailing wage rates contributed to 
final costs, according to Dr. Lever from PSCP.  Therefore, the task force determined that no 
reliable conclusions could be drawn regarding the effect of prevailing wage requirements from a 
review of completed school construction projects in Maryland.   
 
 During the remainder of the third meeting, the task force heard a presentation on the 
PSCP’s administrative procedures for reviewing and approving project requests (Appendix 7) 
and was briefed on the local process for bidding school construction projects by a representative 
from Frederick County who provided an example of a “side by side” bid comparison for a school 
construction project (Appendix 8).  The third meeting of the task force closed with the co-chairs 
requesting a review of the studies submitted by the task force member representing the 
Washington, DC Building and Construction Trades Council and the task force member 
representing Associated Builders and Contractors.   
 
 During the task force’s first meeting of the 2014 session, staff from DLLR presented the 
review of the literature provided by the task force members (Appendix 9).  Before detailing the 
literature review, DLLR staff highlighted the fact that some of the 50 studies presented for 
review were discounted for various reasons, including that the data presented was not empirical 
or that the studies did not address the issue of total project cost.  Most original research about 
cost differences between prevailing wage and non-prevailing wage projects was done when the 
prevailing wage laws were proliferating; later research contested the original research.  Many 
criticisms focused on lack of appropriate comparison groups.  Also, while bid data for a single 
project based on using prevailing wage and non-prevailing wage rates can be compared, there is 
no basis for comparing actual project costs for a single project, which are a more reliable 
measure of actual cost because projects are only built either using prevailing wages or not using 
prevailing wages.   
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 In addition, the task force reviewed data on how changing the prevailing wage State share 
requirement from 50% through 80% of State share of construction costs would affect the PSCP, 
and the representative from the Maryland Association of Boards of Education provided “side by 
side” bid comparison information on selected Carroll County school construction projects 
(Appendix 10). 
 
 The task force’s final meeting included a discussion of legislation that has been 
introduced during the 2014 session, which alters various prevailing wage threshold requirements, 
including: 
 
 SB 204 – Prevailing Wage Rates Reform Act of 2014; 
 
 SB 232/HB 727 – Procurement – Prevailing Wage – Applicability; and 
 
 SB 1068 – Procurement – Prevailing Wage – School Construction. 

 
During the course of its activities, the task force received numerous position or white 

papers, as well as further bid comparison data on school construction from the Associated 
Builders and Contractors, an analysis of how much school construction funds stay in Maryland 
from Anne Arundel County, and information on other State thresholds for prevailing wage 
projects.  This information is presented in Appendix 11. 

 
 

Conclusion 
 
Without any definitive data on the effect of prevailing wage rates on public work 

projects, particularly relating to the State public school construction program, the task force was 
unable to make any specific findings; therefore, the task force made no recommendations.  There 
was disagreement among task force members regarding the estimated increase to costs associated 
with public works projects that are prevailing wage projects versus nonprevailing wage projects.  
Some task force members believed that the "side by side" comparisons (which suggested an 
approximate 10% cost increase) reviewed by the task force were a fair reflection of these price 
differences.  Others believed that the DLLR review of empirical studies (which suggested there 
might be anywhere from no impact to a 3% increase) and the estimate provided by the 
Department of Legislative Services in its fiscal notes on prevailing wage legislation (which 
estimated a possible 2 - 5% increase) better reflected the potential costs of a change to prevailing 
wage law. 
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