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Purpose And Scope

The purpose of this document is to reflect and study historical documents that provide insight into litigation that led to the desegregation of the Baltimore City Municipal golf courses. The scope of this study will be the litigation record of the landmark case, Durkee v. Murphy and the successful Law v. Mayor and City Council of Baltimore case, articles from the Baltimore Sun and Baltimore Afro-American newspapers, and interviews of individuals who were affected by the segregation of the city’s municipal golf courses will also be introduced into the research. The beginning paper will be limited to a review of the litigation involving Baltimore’s public courses, including a view into the current state of affairs of Baltimore Municipal Golf.

Golfing In Baltimore City (1929-1942)

Baltimore municipal golf courses date back to the mid to late 1920’s. The history of the Board of Park Commissioners early rulings were inclusive of Baltimoreans early on evidenced by a April 4, 1928 resolution providing, “That the City’s parks shall be open to the public upon absolutely equal terms.
” In August and September of 1934, the Park Board set aside and designated Carroll Park as the exclusive course for Negroes for certain days of the month and white players the other days of the month.
 

After protests from Negro golfers, the Park Board barred white players from playing golf at Carroll Park and continued to bar Negro golfers from the City’s other golf courses.
 The Monumental Golf Association (hereafter “MGA”) began lobbying the Park Board for the right to play all of the City’s courses.
 After MGA promised, among other things, that Negro golfers would ease their way on to the other courses to avoid any tension, the Board passed an unofficial resolution on May 6, 1942, allowing Negro golfers to play all the city courses.
 The Board avoided passing an official resolution to avoid publication in the Baltimore Sun thereby, minimizing public knowledge of the new rule. A result of the Board passing an unofficial rule was Negro golfers did not find out about the new rule until about May 28.
 

Just over one month later on June 9, 1942, after protests from white golfers, the Board rescinded the May resolution and segregated the city links once again.
 The Board, with one member abstaining, cited the limited play by Negro golfers on other courses as an indicator that the facilities at Carroll Park were ample for the city’s Negro golfers.
 
D. Arnett Murphy’s Visit to the Mt. Pleasant Course (June 1942)

On June 11, 1942, D. Arnett Murphy (Murphy) visited the Mt. Pleasant golf course with his sister-in-law Marie Murphy hoping to play the course.
 Murphy presented the funds for greens fee of $1.00 ($.50 each) to the Cashier (William L. Tudor). Tudor refused to sell Murphy the greens fee tickets and informed him that greens fee tickets were no longer being sold to Negroes for the City’s golf courses.
 
 On June 18, Murphy filed a writ of mandamus with the Circuit Court of Baltimore City to prevent the Board from denying Negro golfers the right to play the city’s municipal golf courses.
 

Hearing on the Writ

Judge Eugene O’Dunne scheduled a hearing for June 25 for the City to show why the writ should not issue.
 In the interim a Maryland Committee for the American Civil Liberties Union (ACLU) motion was granted requesting permission to file a brief on behalf of the Petitioner. Judge O’Dunne informed all parties that he desired a speedy trial to ensure that he did not have to postpone his summer retreat to Blue Ridge Summit, PA.

City Solicitor Strategy

On the date scheduled for the hearing, the council for the Respondent told the Court that the City was not prepared to proceed because of their reliance on an understanding they thought was in effect between the counsels of both parties that the case would not be tried at this time. Judge O’Dunne instructed counsel for the Respondent that if there was reliance by the Respondents upon any agreement for a postponement of the case, testimony should be taken to establish such an agreement.
 Dallas Nicholas was immediately called to testify about an alleged agreement to postpone the trial. Nicholas spoke about a trip to the City Solicitor’s office to discuss uncontested facts for the case at which time counsel for the Respondent inquired about delaying the case.
 Judge O’Dunne’s bailiff was in the City Solicitors office at the time of this discussion to obtain information about Counsel assigned to the case a list of cases cited for the judge.
 After repeated questions from the Respondents counsel, Dallas Nicholas announced that his client was prepared for trial immediately.
  

After failing to establish the existence of an agreement to postpone the trial, counsel for the Respondent turned to the order from the court and voiced two objections to the form of the order from Judge O’Dunne.
 The Respondent alleged that the order violated the Annotated Code of Maryland requiring the Court to provide a set date and time within which the Respondents might show cause why the writ should not issue, thus not allowing the Respondents enough time to prepare.
 Judge O’Dunne denied Respondents request for additional time to prepare and reminded the Respondent that they were served notice on July 18, 1942 with a hearing scheduled for seven days later on the July 25.
 

Immediately after the Judge’s denial of their motion, counsel for the Respondent produced an answer to the Murphy’s request and requested a jury trial.
 Judge O’Dunne sensing another tactic by the City Solicitor’s office personally sought the overnight impaneling a jury from another judge and scheduled the trial for 10:00a.m. Friday, June 26, 1942.
 This was the first time in the history of Baltimore courts that a jury was impaneled overnight for any case.

The first action on the day of the trial was a demurrer filed by the Petitioner. Counsel for the Petitioner motioned that Respondent’s answer did not deal with the substantial equality issue of the golf courses. Citing the Murray v. University of Maryland, Judge O’Dunne instructed that the answer must address the equality issue and not answer that a golf course was provided.
 

Petitioner Witness Testimony

The Petitioners witnesses were focused on testimony regarding the differences between the Carroll Park course and the other three city owned courses. The testimony described the soot emitted from the passing B&O railroad trains. One witness, Dr. Marion Wilson, colored City Physician and MGC member, described the soot from the trains and how it was necessary to stop play on holes 3-5 until smoke from passing trains cleared.
 Additional testimony described the lack of grass and flags to mark the holes on the Carroll Park course. The Petitioner had various members of the Professional Negro community testify i.e., George C. Grant, Dean of Morgan State College and Edward Lewis, Executive Secretary of the Baltimore Urban League.
 The Petitioner rested Friday, the first evening of trial and the Respondent moved for a dismissal based on a lack of evidence by the Petitioner. Judge O’Dunne overruled the motion and the respondent began his case until the 1110 p.m. adjournment. 

Respondent Witness Testimony

The second day of trial began at 9:00 a.m. Saturday June 27. Testimony for the respondent was focused on proving that golf was only one activity under the category of recreation, the low numbers of Negroes justified one course, and that the Carroll Park course was good enough for golf. The witnesses for the Respondent included golf pro’s, and members of the park board. The Respondent rested Saturday morning. Judge O’Dunne denied all 12 motions by both sides and charged the jury.

The Judge Instructs the Jury and Leaves for Vacation

Judge O’Dunne instructed the jury that it was not heir function to pass on the wisdom or public policy of any attempted segregation of the races.
 He also emphasized that the jury box is not the place to reflect any personal prejudice, which any individual might have. Your are not at liberty to apply your individual views, but you have an oath of office to apply the law of the land to the facts of the given case and to a true verdict rendered according to the law and the evidence.
  

After charging the jury, Judge O’Dunne left the courthouse and instructed the Clerk of the Court James F. Carney to receive the verdict.
 Judge O’Dunne instructed Carney to contact him at his Towson home if the jury needed any instruction. He eventually proceeded to Pennsylvania upon hearing nothing from the courthouse.
 The jury deliberated for 3 hours and 35 minutes, returning its verdict at 3:40 p.m., Saturday.
 Upon receiving the verdict, the Clerk presented it and entered it into the record. The city solicitor announced that he would seek a stay on the execution of the writ pending the filing of an appeal.
 

Judge Cuts Short Vacation

The City Solicitor mailed the motion to strike to Judge O’Dunne in Pennsylvania prompting his return for a July 1 hearing date.
 Judge O’Dunne overruled the City’s motion 2 hours of oral argument. In refusing the denying the city’s motion, the judge cited a probable November appeals court date as problem because the golf season would be over.
  The city attorney’s requested the judge set bail to indemnify Murphy to award him damages should the Appeals court uphold the trial court decision.
 The court denied the request because human rights are guaranteed by the 14th Amendment of the U.S. Constitution and cannot be measured in monetary terms.
 

Last Tactic

The city solicitor moved to strike the verdict because of an irregularity of the court clerk receiving the verdict in non-criminal cases. In overruling the motion, the judge said the lack of formal written consent for him to be absent does not explain the city solicitor’s office knowledge of his plans to leave for his vacation and to have the court clerk receive the verdict.
  Furthermore, the judge said the solicitor’s office had ample time to file an objection to his plans.
  The judge continued, getting the city solicitor to acknowledge that they would not have contested the procedure if the verdict would have been in the their favor.
 

The next day the city solicitor’s office, supported by Mayor Howard Jackson, appealed the verdict to the Court Appeals of Maryland. 

THE APPEAL (Durkee v. Murphy)

The Board appealed the case for the following reasons; 1) that the order that a Writ of Mandamus be issued directing the Board to admit all persons to play on any of the public golf courses within the city, 2) the refusal of the court to fix the penalty of the appeal bond to stay the execution of the Writ of Mandamus, and 3) questioning the form and substance of the Writ of Mandamus issued pursuant to the order July 1, 1942.

Appellant Argument

Counsel: F. Murray Benson, Wilson K. Barnes, and J. Gilbert Prendergast

In support of the appeals the Appellant made several arguments. The first argument was that they were denied due process of law by the trial judge. 

The Order of June 18, 1942 did not Comply with the Statutory Requirement of Article 60, Section 2 of the Maryland Code.

The Appellant argued that Judge O’Dunne’s order requiring the Board to answer Murphy’s petition did not comply with the statutory requirement of Article 60 Section 2 of the Maryland code.


Article 60 Section 2 of the Maryland Code provides:

“Upon the filing of such petition the Court or Judge to whom the same is addressed shall lay a rule requiring the defendant therein named to show cause within such time as the Court or Judge may deem proper why a writ shall be served upon such defendant by a day to be therein limited.”

The Appellant argues that the statute requires that the day for answering be set forth in the rule to be laid and that it was not done in the order of June 18, 1942.
 

Judge O’Dunne’s Order:

“A rule be and it is hereby laid requiring them and each of them to show why the writ of mandamus should not issue as prayed and that the 25 day of June, 1942, be and it is hereby fixed for a hearing of the said petition, provided that a copy of this petition and order be served upon the said defendants or their attorney on or before the 20 day of June 1942.”

Furthermore, Judge O’Dunne, left the defendant with no time to answer or plead the petition, set the case for hearing. The Board made a motion asserting this point on the same day and the motion was overruled without argument.
 The Respondents were forced to trial, resulting in great prejudice.

The Next Argument Focused on the Alleged Agreement Between the Counsel for the Petitioner and Respondent and the Reliance on the Alleged Agreement by the Respondent.
The Appellant argued that the trial judge’s disregard for an agreement between the opposing counsels forced the respondent to trial unprepared because they relied on the agreement and they did not have sufficient time within which to prepare for trial.

The respondent argued that pleadings were not filed with the court because of reliance on the agreement.
 The respondents argue that the concept of due process requires, inter alia, “that litigants have sufficient time within which to prepare their case for trial.”
 The respondents argue that seven days was not enough time to prepare for trial and that the because this was a matter of first impression for the court that the judge should have allowed more time for preparation than the seven days.
 The appellant cites many cases to indicate the time provided by the court to show cause one of them Maryland v. Murray, where the court allowed 19 days for the Board of Regents to show cause. The respondent alleges that was a much simpler case because the facts were undisputed.

The appellant further argues that the time of trial, 10 A.M. – 11:10 P.M. Friday, June 26, 9 A.M. – 12:00 P.M. Saturday, June 27th placed unnecessary strain and tension on the respondent.

Judge O’Dunne Improperly Dominated the Proceedings

The respondent argues that Judge O’Dunne’s conduct improperly dominated the proceedings with improper remarks and attitude, thereby prejudicing the jury in favor of the Petitioner.
 Citing the Courts decision in Western Maryland Dairy Corporation v. Brown, 169 Md. 257, 268, where the Court provided guidance regarding the trial judge’s conduct.
 The respondent argues that the judge’s inclusion of a letter indicating the respondent’s Bills of Exceptions did not comply with Article 5, Section 12 of the Maryland Code. The respondent alleges that the Judge’s improper remarks and questions were so numerous that it would have been a burden on the respondent to reduce them to narrative form.
 

Appellee Argument
Counsel: Nicholas and Gosnell, Robert McGuinn, & Charles H. Houston
COUNSEL FOR THE APPELLEE (D. ARNETT MURPHY)

The Exclusion Of Murphy From The City Courses Was An Equal Protection Violation

The appellee argued that the Mayor and City council have undertaken, as a public function supported and financed in part by appropriations from the public funds, the duty of providing golf facilities to the citizens and residents of Baltimore City, the supervision of which is vested by law in the Appellant.
 The appellee complained of the wrongful acts of the Board interfering with his enjoyment of the golf courses constructed for the use of city citizens and he asserts his right to share them on a plane of equality, free from an unlawful and unconstitutional discrimination connected with therewith.
 

The appellee asserts that discrimination also results in the facilities afforded based solely upon his race or color and a denial in his equal protection results. Citing numerous cases, the appellee reminded the court that a state or municipality make reasonable classifications according to the legislative and administrative regulations, the classification must be based upon some real and substantial distinction, bearing a reasonable and just relation to things in respect to which it is imposed; and classifications cannot be made arbitrarily and without substantial basis. (Citing New York ex rel. Bryant v. Zimmerman, 278 U.S. 63, 49 S. Ct. 61, 73 L. Ed. 184) (1928).

The Acts of the Board was a State Action and Resulted in the Denial of A Constitutional Right

The provisions of the Fourteenth Amendment are restrictions upon state action only and do not apply to the wrongful acts of individuals. (Citing Hodges v. U.S., 203 U.S. 1 (1906).
 The limitations imposed apply to all forms of state action because the language of the Amendment makes no distinction it applies to all forms.
 The appellee argued that whoever by virtue of a public position, under a state government, deprives another of property, life, or liberty, without due process, or law denies or takes away the equal protection of the laws, violates the constitutional inhibition; and as he acts in the name of and for the state, and is clothed with the state’s power, his act is that of the state.
 The appellee continued to illustrate the point that the Board was performing a governmental function and that the deprivation qualified as a violation of the 14th Amendment.

The Extent of the Demand for Golf Facilities Does Not Affect a Right To Equality

The appellee attacked the Board’s June 9, 1942, action reversing it’s earlier decision to remove the restrictions from the city’s golf courses citing the very limited play of colored golfers on other courses.”
 Assuming there was a lack of play, the appellee argued that facilities patently unequal to those afforded the white golfers do not satisfy the constitutional requirement.
 The appellee framed the question as whether the facilities afforded to the Negro players are so substantially equal in character that a game of golf played thereon would be comparable to a game of golf played upon the courses afforded white players. (Citing Pearson v. Murray, where the court held, “that the fact that but a limited number of Negro passengers seek a meal in the dining car does not require that each Negro traveling by rail shall bring along his lunch pail; McCabe v. Atchison, T&S.F.R. Co., holding, “that only a few Negroes request Pullman accommodations does not mean that all Negro passengers may be relegated to the day coach.)

The Refusal of the Board to Provide Murphy Equal Facilities was a Violation of the Maryland Laws and Constitution

The appellee asserts that the Maryland Declaration of Rights, Article 23 provides an express guaranty against the type of denial of equality of right complained of by the Appellee.

Authority of the Park Board

The appellant argues that no provision in the Declaration of Rights of Maryland, the Constitution of Maryland, the Acts of the General Assembly of Maryland, or the legislation conferring authority to the Park Board, requiring a general segregation of the races in parks, on golf courses, or elsewhere.
 The rules and regulations of the Board seeking to effectuate this result must stand or fall upon the grant of general authority to the Board to supervise and maintain the municipal parks, as construed in the light of well-settled principles.
 The appellant argues that it cannot be assumed that the legislature intended to confer upon the Board an authority to separate the races therein, or to grant the Board the power to exercise an arbitrary discretion in connection therewith and thus to tread upon the ground which the framers and revisors of the Constitution, the General Assembly, and the Mayor and City Council of Baltimore have all meticulously avoided.

The Failure of the Lower court to Specify in the Order to Show Cause, a Date for Filing of an Answer by the Appellants, was not Error

In arguing this position the appellee cites several reasons that the trail court did not commit error, among them, that the Court Order in the instant case has been uniformly followed by Maryland Courts in Mandamus proceedings, (citing Wells v. Hyattsville, 77 MD. 125, Records & Briefs Court of Appeals, Vol. 77, p. 3., Upshur v. Baltimore, 94 Md. 743, Records & Briefs Court of Appeals, Vol. 94, p. 3., and Pennington v. Gilbert, 148 Md. 649, Records & Briefs Court of Appeals, Vol. p. 17.), that the city solicitor is charged with notice of the rule to plead, and defects and irregularities on the pleadings and other proceedings in mandamus, where the defects are not of substance, are waivable in practically the same manner and to the same extent as in ordinary civil actions.
 The appellee argues further that the appellant filed their answer; it incorporated every defense they wished to assert; they were given the opportunity to amend in order to meet the legal issue, and they accepted such amendment; the issue raised was the only one existing in this case; they voluntarily proceeded to a jury trial of their own demand and request…A party waives a formal rule to show cause and renders the same unnecessary where he shows his readiness or willingness to show cause without it.

The Clerk of the Court Receiving the Verdict, Pursuant to Instructions of the Judge, did not Constitute Reversible Error

The appellee cites cases from many jurisdictions that recognize the practice of a clerk receiving and entering verdicts in the absence of the trial judge. In many of the cases the appellee includes jurisdictions where consent is required and once it is obtained the verdict cannot be attacked.

The Maryland Committee of the American Civil Liberties Union BRIEF

Intervener on Behalf of the Appellee

Counsel: Jesse Slinghuff

The ACLU clarified that they should not have appeared on the record as counsel for the appellee and that the only involvement was at an argument on the demurrer to the petition, when Slinghuff was heard.
 The ACLU raised one question regarding segregation of the races.

The ACLU agreed with the lower court’s position that, assuming there may be segregation of races under the Fourteenth Amendment, and assuming that the appellants have the authority to segregate the races, in affording facilities for recreation, they must give the races substantially equal facilities for recreation on the golf courses of Baltimore City.

There can be no Segregation of Races by Governmental Authorities on Golf Courses; Unless Substantially Equal Facilities are Afforded to the Separate Races on the Segregated Courses.

The ACLU contends that there are certain points of law that cannot be disputed such as a state or subdivision is allowed to segregate the Black race from the White race, (Citing Plessy v. Ferguson, 163 U.S. 537) provided it furnishes equal facilities for each race. (Citing Maryland v. Murray, 169 Md. 478).

The committee acknowledged that the discretion should be afforded to the city in determining where money is spent, what area is to be reserved for Black golfers and White golfers, and what spaces are reserved for Blacks and Whites, however the decision can not be discriminatory and the must afford substantially equal facilities to each race.
 

The committee argues that deciding the case on technical grounds contended for by the appellants only postpones the decision of the vital question in the case.
 In their request that the case be affirmed, the committee states that the case was fully presented, the appellants have made no tender of proof of other additional facts which could have been presented for the jury’s consideration, and have in no way shown that a future trial would accomplish any more that give them another bite at the apple.

OPINION OF THE MARYLAND COURT OF APPEALS
Golf is Only One Form Of Recreation

The City argued that golf is only one form of recreation of many provided for the enjoyment and benefit of the citizens in one park and another, and that substantially equal opportunities for recreation in compliance with the constitutional requirements may be furnished the one race in other forms, so that a golf course need not be provided in Carroll Park at all if other facilities for recreation there are adequate to the needs and requirements of Negroes who use the park.
 

The Court was impressed with this argument, citing State v. Wirt, 203 Ind. 121, 177 N.E. 441, 447, (where a colored girl student in a public school demanded admission to a school attended by white students because that school had a swimming pool attached and hers had none) a claim of unequal treatment was denied because a pool was not required for equal treatment as pertaining to education.
  Furthermore, only two of the nine high schools in the city had pools.
 The Court concluded that the distinction in the forms of recreation in Wirt was merely an incident to educational facilities, and negligible in consideration of the constitutional requirements.
 The Court further provided that one form of gymnastics machine might be provided in one park while a different for is provided in others.
 The court cited Williams v. Zimmerman, 172 Md. 563, 568, 192 A 353, where the court concluded, that there might be some differences that are too small to constitute unequal protection of the laws because of race or color.
 

Jury Verdicts are Unacceptable in Equal Protection Cases

Although the Court concluded that Negroes could not be excluded from public golfing facilities without having substantially equal provisions made for them, the Court had difficulty with the jury being asked to determine whether there has been a lack of equal protection of the laws.
 The Court intimated that the jury was confined to too narrow of an issue and therefore was not allowed to consider any of the differences in the courses. The court cited Craig v. Hooper, 83 Md. 490, 504, 35 A. 159, to illustrate the rule that application of constitutional prohibition is largely a matter of its construction in the particular case, a question of law not to be submitted to a jury.
 

If Negro Players were Excluded Altogether that would be a Deprivation of Equal Protection

The Court further stated that the complete denial of Negroes from municipal courses there would be a deprivation of equal protection, and the same result would follow from their being relegated to a course, which is substantially inferior.
  The Court concluded that the game should not be treated for constitutional purposes as a mere incident of recreational facilities, but a facility in itself from which Negroes cannot be excluded without having other substantially equal provisions made for them.

Park Board Authority To Segregate The Races
The Court, citing the Baltimore City Charter, Sections 118
, concluded that the Park Board was vested with the authority and the power to assign the usage of the courses to the use of the one race and the other in an effort to avoid any conflict which might arise from racial antipathies for that is a common need to be faced in regulation of public facilities in Maryland, and must be implied in any delegation of power to control and regulate.
 The Court further stated that Section 119
 gives the Board power “to make such rules and regulations for the government and preservation of order within the Parks as it may deem expedient.”
 Reasoning that because of such racial antipathies, unreasonable as they may be, are prominent sources of conflict, and are always to be reckoned with, the Court stated that many statutory provisions recognize this need, and that fact needs no illustration.
 Citing Williams, (where the court concluded, Separation of the races is normal treatment in this State.) the Court concluded that no additional ordinance was required to authorize the Board to apply this normal treatment; that the authority would be an implied incident of the power expressly given.
 

Lower Court Remedy Unjustly Provided No Latitude to the Park Board

The Court concluded that, assuming arguendo, the appellant deprived the appellee of equal protection; it is not necessary that the inequalities be removed by abandoning segregation and he is admitted to all courses along with white players indiscriminately.
 The Court further concluded that the Park Board should have the discretion in removing the inequalities in a variety of ways, that the course assigned to his race be made substantially equal, that he be admitted to one or the other courses, or to all, as the Board may decide.
 Additionally, the Court Stated that denying the Board any latitude of discretion is error.

The Court concluded that the law does not provide the remedy of greens fees being sold at each course, as the lower court ordered, (citing, Plessy v. Ferguson, 163 U.S. 537, 41 L. Ed. 256), and that segregation is within the power and discretion of the Board and it is consistent with the Constitution that some adaptation to special needs and requirements of the Negro players be made (citing Berry v. Durham, 186 N.C. 421, 119 S.E. 748).
 The Court ruled that nine holes for the small number of players might, for instance, be found upon inquiry to be adequate for them and because the Board has discretion the writ cannot be issued.
 

Wrong Remedy Nullifies The Proceedings

The Court ruled that a demurrer filed to the petition should have been sustained, and the order for the writ and the consequent command in the writ, were erroneous, and the order must be reversed, and the case remanded for a new trial.
 Furthermore, the wrong remedy for the alleged unequal treatment rendered the proceedings erroneous.

Estoppel From Attacking the Jury Verdict

In analyzing the lower court’s instruction to the jury the Court acknowledged that the instructions to the jury did not place limitation on the Board’s discretion and although the lower court somewhat oversimplified the inquiry for what which the jury was sworn, it seemed hardly possible to submit the whole case to the jury.
 Furthermore, the Court indicated that the appellants requested the use of a jury, and their verdict, which was in effect, that there was a substantial inequality of accommodation in Carroll Park for the Negro players, if properly entered, cannot be attacked on appeal.

Other Appeal Grounds Are Less Important Because There is A Reversal

Since a reversal has been found necessary, the other grounds for appeal lose some importance because they can be corrected on a retrial if correction is required.
 


Deprivation of Due Process Claim


The Court ruled that a case hurried and interfered, with as the appellants complain, could amount to a deprivation of due process of law, but whatever the difficulty, or hardship that might be caused, there should be definite loss of right resulting to justify a reversal in such a case and the appellants here were allowed to file an answer and present their case.
 Furthermore, there is nothing to support a finding that any of the facts of principles of law involved were not adequately brought to bear and the court therefore disagreed with the contention.
 

A Verdict in the Absence of the Court was Error

The Court held that a refusal of a motion made to strike the verdict because it was entered in the absence of the court was error.
 The Court continued that this practice is irregular because the court is not organized when the judge is absent, but the parties consenting can urge no grievance, and in their consent, there is a safeguard against injurious resort to the practice.
 Acknowledging that the appellant manifests no detriment because of the lower court decision, the Court held that this practice may have injurious consequences unless safeguarded, and that except by the occasional consent of the parties it is necessary that the trial court be kept organized, and that the judge be ready to receive the verdict.
 

Error in Refusal to Affix Bond

In a proceeding at law, the Court held it is an error not to fix an appeal bond offered to stay execution of the order (citing Walter v. Board of County Commissioners of Montgomery, 179 Md. 665, 668, 22 A.2d 472 and Watts v. President, Etc., of Port Deposit, 46 Md. 500, 501).
 Additionally, the filing of an appeal bond in a case at law has always had the effect of staying the execution.
 The Court, supported it’s position by citing Section 12 of Article 60, which provides that it is expressly provided that in case of appeal by the defendant in a suit for the writ of mandamus the court shall fix the penalty of the appeal bond necessary to be given to stay the execution of enforcement of the order appealed from.
 

The Court distinguished the discretion between judges at law and equity by commenting that the former does not have the discretion vested in it to not fix a bond, but only to judge the sufficiency of the bond offered.
 To prevent harmful delay by the appeals in mandamus cases an early hearing is provided for in Section 49 of Article 5 of the Maryland Code. The court of Appeals regularly hears urgent cases as soon as the parties are ready for argument. If the appellees stand to lose nothing, the loss of which can be repaired by recovery on a bond, the penalty is fixed to cover costs at least.

Order of the Court

The court reversed the appellant’s first appeal and ordered issued be reversed and a new trial upon a properly amended petition was awarded. The second appeal was from the refusal of the court to fix the penalty of the appeal bond offered in order to stay execution, and while the stay couldn’t be granted, and the question became moot, and reversal without any advantage to the appellants, the entry on that appeal should be reversed.
 The third appeal was from the writ issued in accordance with the court’s order it was sufficiently covered by the first appeal, and the third appeal is therefore dismissed.
 The appellant’s final appeal of the writ issued in accordance with the court’s order was sufficiently covered by the first appeal, and was dismissed.

POST APPEAL SETTLEMENT

In May 1943, the Park Board and city’s colored golfers reached an agreement for the city to invest funds in the modernization of the Carroll Park Course. The city agreed to construct a clubhouse and replace the sand greens with grass greens at the Carroll Park course. In the interim, the City opened all City courses to the colored golfers. The City arranged for alternating playing days for white and black golfers with the requirement that the colored golfers not use the dining facilities at the white courses.
 

FAILURE OF THE CITY TO HONOR THE SETTLEMENT AGREEMENT

After the city invested $50,000 in modernizing the Carroll Park course in, June 1945, colored golfers were again restricted to Carroll Park by order of the Park Board.
 This restriction continued until 1948, when the NAACP and Monumental Golf Association sponsored a lawsuit by a colored Baltimore mortician and golf enthusiast who applied to the Parks Board to play the city’s other courses but was rejected by the Board.

LAW V. MAYOR AND CITY COUNCIL OF BALTIMORE ET AL.
Representing Dr. Law in his case was Charles Hamilton Houston and Dallas Nicholas. The judge was Chestnut.

The plaintiff complained that he and others of his color have not been accorded equal facilities with white persons for the pastime of golf.
 The city’s answer maintained that, in accordance with the general Maryland policy of segregation of the races, it has provided one municipal golf course exclusively for the use of Negroes which, it is said, considering the much smaller number of that race playing golf than the number of white golfers, affords the substantially equal facilities to the Negroes.
 

FACTS

On August 26, 1947, Dr. Law formally applied to the Board for permission to play one or more of the golf courses reserved for the use of white persons. He had a hearing and on a consideration of the matter the Board by a majority vote denied his application on October 31, 1947.

OPINION

The Court concluded that the Board, in good faith, carried out its informal understanding with certain Negro golf players following Durkee v. Murphy, but Dr. Law was not a party to the agreement nor is he bound by it or estopped to assert his constitutional rights in this case.
 

The Quality of Carroll Park

In comparing Carroll Park to the other city courses to establish the substantial equality standard for equal treatment, the Court considered the accessibility of Carroll Park and the other city courses. The Court concluded that Carroll Park was more accessible and it was not as congested as the other courses. In assessing the other three city courses, the Court said those courses are greatly congested on weekends with players usually waiting two or more hours for a tee-time.
  The court held that the superiority of the white golf courses does not depend merely upon the size of the course but on the quality of the recreation afforded thereby.
 The Negro golfers restriction to one golf course, while the white golfers had a choice of 3 courses contributed to the court’s holding.

The Facilities Offered to the Colored Golfers Are Not Substantially Equal

The judge held that there was a preponderance of evidence that there is not substantial equality of facilities afforded by the City to the Negro golf players.
 Analogizing the court suggested that the superiority of the white golf courses over that at Carroll Park is roughly comparable to that of the Pullman car with the day coach. (Citing McCabe v. Atchison, Topeka & Santa Fe R. Co., 235 U.S. 151, 35 S. Ct. 69, 59 L.Ed. 169).

When the Plaintiff applied to the Board for permission to play on municipal golf courses other than Carroll Park

EQUITY TODAY

There are five municipal golf courses controlled by Baltimore City Parks Department. The City has been successful in forming the Baltimore Municipal Golf Corporation to run the City courses. In addition to the four historical courses of Forest Park/Hillsdale, Clifton Park, Carroll Park and Mt. Pleasant the City has added 

(INTERVIEWS OF CLUB PRO AT CARROLL PARK, AND BALTIMORE MUNICIPAL GOLF CORPORATION)

APPENDIX I

(APPENDIX WILL PROVIDE DETAILED INFORMATION ABOUT THE MUNICIPAL GOLF COURSES)

Course Descriptions

Location

Mt. Pleasant

The Mt. Pleasant golf course is one of four golf courses owned by the Mayor and City Council of Baltimore, and under the control and management of the Board of Park Commissioners of Baltimore City (the “Board”). 

Forest Park/Hillsdale

C

Acreage

Clifton Park Course – 135 acres land; Hillsdale/Forest Park – 149 acres; Mt. Pleasant – 140 acres; Carroll Park – 35 acres

Yardage

Clifton Park, Hillsdale/Forest Park; Mt. Pleasant measure between 1200 to 1900 yards more than Carroll Park even when calculating Carroll Parks yardage twice to account for 18 holes.

The Clifton, Forest Park, and Mt. Pleasant courses are replete with artificial hazards and bunkers, sand traps, water hazards and practice greens. Carroll Park has none of these facilities. Additionally, Carroll Park lacks the drinking fountains, shelter to protect players from the elements, towels or golf ball washers that the other city courses have. Carroll Park has sand greens made of a clay base and course sand, which are unplayable for extended periods of time (days or hours) after a rainstorm.

During the months of August and September 1934 the Park Board set aside the Carroll Park Golf Course for the exclusive use of Black golfers on certain days of the month, reserving the other days for white golfers. Furthermore, Black golfers were denied the use of any of the city’s other courses under the control of the Park Board.

After the protests of Black golfers, the Park Board exclusively reserved the Carroll Park course barring White golfers from using the course. Black golfers continued to be excluded from playing on the other public city courses.
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