Appeal from the Superior Court of Baltimore
City.

STATE 0F MARYLAND ExX RE- )
LATIONE Rosepr H. CLaik,
JR., BY HIx FATHER axND
NEXT Frirxn, Rosertr H.
CLARK,

- 1 the Snperior Court of Bal-
s, timore City.

Tne Marvraxp IxstiTrTe
FoR THE PROMOTION OF THE
Mecnaxtie Arrs J

Petition for Mandamus and Order of Court thereon.
(Filed Oectaber 16, 1807.)

To the Honvrable, the Judge of said Court :

The petition of Roberr H. Clark, Jr.. by his father and next
friend, Robert H. Clark, of the city of Baltimore, State of
Maryland, respectiully represents:

I. That he is an infant of about sixteen vears of age, a res-
ident of the Eleventh ward of Baltimore city, and that his
father, Robert H. Clark, is a resident of said ward and city,
and a taxpayer therein.

I1. That the defendant, the Maryland Institute for the Pro-
motion of the Mechanic Arts (commouly known as the “Mary-
land Institnte '), is a corporation duly incorporated by Acts
of Assembly of Maryland of 1878, chapter 313, (renewing the
old charter of Acts of 1849, chapter 114), and that among the
objects of its incorporation are the enconragement and pro-
motion of manufactures and the mechanic and useful arts by
the establishment of school and popular lectures upon the
sciences connected with them, the promotion of schools of
art and design, ete,, ete., and by such other means for the
promotion of the mechanic arts as experience may suggest,

HI. That it is farther provided in said charter that the said
defendant corporation shall make no by-laws which shall be
repugnant to the Constitution and Laws of the United States
or of the State of Maryland.

1V. That the said The Maryland Institute for the Promo-
tion of the Mechanic Arts, is further authorized and empow-
ered by its said charter to graduate students in its various
schools and to grant diplomas to such as, after proper exami-
nation, may be found worthy of the distinetion.
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V. That the said defendant, the Maryland Instituate for the
Promotion of the Mechanic Arts, in the exercise of the powers.
vested in it by its said charter, has established and main-
tained, and does now maintain eertzin schools of art and de-
sign, situated on Baltimore street and Centre Market Space,
in Baltimore city. The said schools of art and design being
divided into a night school of art and design or industrial
drawing; and a day school of art and deswn — art depart-
ment.

VI. That the said wight school meets on Monday, Wednes-
day and Friday evenings throughout the school year, and
offers a complete graded course in the several departments of
freehand, mechanical and architectual drawing in el:mentary
and advanced classes, comprising inmstruction "in final work
and examinations requiring a high degree of perfectibun in all
of the said departments, and entitling the stndent to a certi-
ficate upon graduation, under the authority of the State of
Maryland, and also the opportunity to compete for certain
honors and premiums known as the Peabodvand Institue Pre -
miums, said premiums consisting of money prizes of five hun-
dred dollars (3500) distributed in sums of from fifty (50) to
one hundred (100) dollars. Amd in addition té the said
benefits the said students, upon graduation, are entitled as
well to certain other special honors and prizes as to a fre:
post graduate course affording an opportunity to students to
prolong their studies and further perfect themselves, with
no charge for tuition or prerequisite, other than application
and regular attemdance.

VII. That the regular courge in the said day school is
divided into four classes onme for each of the four years, and
includes complete theoretical and practical daily imstruction
in all branches of drawing; perspective, shading, painting
in water color and oil ; drawing, painting and modeling heads
and figures from casts and from life ; landscape drawing and
pamtmg and sculpture. Xnd students who. have completed
said reg'u'lar course and passed satisfactorily required exami-
nations, are entitled to graduate under the authority of the
State of Maryland, and more over, that certain hooors and
valuabhle prizes are awarded to students who achieve certain
grades of proficiency in their scudies in said day school, and
a student who has graduated as aforesaid, is entitled to join a
post graduate class without charge for tuttion in which the stu-
dent may further perfect himself in such studies as he may
select. And in addition thereto, students of said day school
who have graduated as aforesaid (since 1894), and have attained
a certain prescribed grade of proficiency and apply withina
eertain specified time, are entitled tobe admitted, without cost
or charge for tuition, to a certain other scirool connected wtth
and operated by the said Maryland Institute, known as the
Rinehart School of Sculpture, a course mdependeu; of the
regular course of the said school of Art and Design, and for
students of sculpture ouly, affording a practical (»pé)onumty
for the study of the art of sculpture and advanced instruc-
tions therein not obtainable in any other school or academy
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outside of the private studies of seulpture and art schools
in foreign conntries.

All of which advantages are entirely outside of and beyond
the scope of the ordinary public schools for white or colored
pupils, and can only be obtained Ly attendance in the said
schools of art and design.

VIII. That the defendant, the Maryland Institute for the
Promotion of Mechanic Arts, is, and has been endowed, largely
supported and sustained by the State of Maryland under the
terms of its said charter to the extent of three thousand dol-
lars ($3,000) annually, which is devoted exclusively to the
educational branches of the said institute, and particaularly
for the benefit and maintenance of the said schools of Art and
Design, which said schools are further supported by the city of
Baltimore by an annual appropriation of nine thousand dol-
lars ($9,000) as hereinafter set forth.

IX. That the president of said institntion is by the said
charter required, and as your orator is informed, does, annu-
ally, in the month of September, make a detailed report of
the operation of the said Schools of Art and Design to the
Governor of the State of Maryland.

X. And your petitioner furthur complaining says, that on
on the seventh day of March, 1893, the Mayor and City
Council of Baltimore city passed the following ordinance
(No. 26):

An ordinance to empower the Mayor, City Comptroller and
City Register to contract with the Maryland lnstitute for the
Promotion of the Mechanic Arts for the education of pupils
in its Schools of Art and Design.

Section 1. Be it enacted and ordained by the Mayor and
City Council of Baltimore, that the Mayor, City Comptroller
and City Register be, and they are hereby authorized and
directed to contract with the Maryland Institute for the Pro-
motion of the Mechanies Arts for the instruction of pupils in
the said Institute of Art and Design for the period of eight
vears from the first day of September, 1893.

Section 2. And be it further enacted and ordained, that as
soon as may be convenient after the passage of this ordinance,
and annual‘ly thereafter, before the first of September, there
shall be appointed one pupil by each member of the First
and Second Branches of the City Council. who shall be enti-
tled to instruction for the period of four years in said schools:
and in case of a vacancy oceurring from any cause among said
pupils, the president of the institute shall forthwith notify
the member of the Council representing the ward to which
such pupil was creditited, who shall thereupon appoint
another pupil to fill such vacancy.

Section 3. And be it further enacted and ordained, that the
President of the Institute, shall, annually, in the month of
September. report to the Mayor and City Council the names
of the pupils so appointed and in attendance upon its schools,
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together with a list of vacancies, should any exist ; and should
no appointments be made prior to the first of October by the
niembers of the City Council entitled to fill such vacancies,
then the Mayor shall appoint pupils to fill said vacancies.

Seetion 4. And be it further enacted and ordained, that
the Mayor, City Comptroller and City Register, shall, an-
nually. or as mueh oftener as they may deem it expedient,
inspect said schools of said institute, and the condition and
manner in which the terms of said contract are being fulfilled
by the institute, and thereupon the City Comptroller, upon
being satistied that the said econtract is being faithfully com-
plied with, shall pay the president of the institute annuaally,
in the month of September, the sum of nine thousand dollars
in full for the education of said pupils, and the said amonnt
so appropriated shall be used for no other purpose whatever.

Section 5. And bhe it further enacted and ordained, that
this ordinance shall take effect from the date of its passage.

Signed, 11.40 A. M., March 7th, 1893, by Ferdinand C.
Luabrobe, Mayor.

Ordinance No. 26.

NI. That in pursuance of the power and authority vested
in them by the =aid ordinance, the said Mayor, City Comp-
troller and City Register (then in office), did on the tenth day
of March, 1893, enter into a written contraet or agreement
with the defendant, the said Maryland Institute, which said
contract is as follows :

Whereas, by ordinance No. 26 of the Mayvor and City
Couneil of Baltimore, approved March 7tly, 1893, the Mavor,
Jity Comptroller and City Register are authorized and direct-
ed to contract with the Maryland Institute for the promotion
of the Meehanic Arts for the instruction of pupils in the In-
stitute's schools of Art and Design for the period of eight
vears from the first day of September, 1893,

Now, this agreement witnesseth, that in pursiance of said
power and authority, the Mayor, City Comptroller and City
Register, acting on behalf of the city of Baltimore, and the
Maryland Institute for the promotion of the Mechanic Arts
do hereby contract and agree, that for and in consideration
of the payment of the sum of nine thousand dollars annnally
for the period of eight vears from the first day of September,
1893, in the manner provided by said ordinance. the said
Institute shall receive into its schools of Art and Design
thirty-three pupils for the year beginning September 1st.,
1893, and thirty-three pupils for each of the years beginning
September 1st., 1804, 18935, 1896, 1897, 1893, 1899 and 1900,
respectively, to be appointed in the manner provided in said
ordinance, and shall canse the said pupils to be instructed in
the various branches of art and design taught in the said
schools, in accordance with the terms and provisions of the
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aforesaid ordinance, a copy whereof is hereby annexed and
amade part of rhis contraet,

Frerixaxp C. LaTnrone,
Mavor,
Jayes R, Horxgn,
Compiroller,
Jous AL Ross,
Register,
Joseru M. Crsuixa,
President of the Marvland Institute for
the Promotion of the Mechanic Arts,

Execnred in duplicate this 30th day of March, 1893,

The form and legal sufliei ieney of this contract is heyeby
approved.  Mareh 9th, 1803,

W S Beyax, Jn..
City Nolicitor.

X1L That subseqrient 1o the exeention of said contract. the

defendant, the Maryland Institute, in violation of law.

attempted to pass a by-law ro the effect that no students

would be received into irs said schools of Art and Design un-

less saidistudents were “white " intending thereby to e\(]ude

colored persons, or descendants of — African race. while

admitting white persons, or descendants of the Caucasin race,

said by-law being aimed more particularly at rhe admission

of pupils appointed by ¢ity councilmen under provisions of
the ordinance aforesaid.

Nevertheless, vour petitioner alleges, what to Lim and the
public is well known, that before the attempted passage of
the said byr-law and both after the said ordinanee of March
7th, 1803, and contract of March Toth, 1893, and prior thereto
under similar ordinances and contracts passed. executed and
renewed from time to time, and in foree continnously frow
April 14th, 1881, or before, until the said ordinance of Mareh
7th. 1€93, the defendant. the said Marviand lustitute, had re-
ceived into its said schools of Art and Desizn colored pupils
appointed as aforesaid. by conneilmer from the Eleventh
ward in which the majority of voters are colored persons, and
from other wards: some of which pupils hove completed their
course and some of whom are continning in sald schools, 1o
wit: Harry T. Pratt ccolored) was appointed in 1891 by
Couneilman Harry 5. Cammings (colored), Eleventh ward, and
has sinee graduated from the Institute with honorable mention:
William Mills (colored) wasappointed by Cummings, Eleventh
ward in 1892 : William I1. Davis icoloreds was appoinfed in
1895 by James Doyvle. Councilman, Eleventh ward, and
Howard Gross (colored) was appointed in 1805 by Councilman
Samuel G. Davis, Eighteenth ward, the rwo latrer pupils now
completing their course at the said institute schools.

XIII. That on the 5th day of November, 1895, a certain J.
Marcus Cargill was la\\iu'l\ elecied w member of the First
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Branch of the City Council of Baltimore from the Eleventh
ward, and was re-elected the 8d day of November, 1896, and

has continued to occupy said office from said date up to the
present time.

XIV. That during the month of September. 1896, the said
€City Councilman, J. Marcus Cargill, actiag under the anthority
and power given by the said ordinance, did appoint your
petitiorer, Robert H. Clark, Jr., a youth of proper age. habits,.
morals and pbysical condition, and in all respects thble as
a pupil in said institute, entitled to free instruction in its said
schools of art and design, in accordance with the terms of said
ordinance and contract, and the defendant, the said Muaryland
Institute, was notified of the said aplx)inbmenr,.

XV. But that when your petitioner, the said Rbert H.
Clark. Jr., presented himself at the said sehools with proper
eredentials, and applied for admission therein, he was refuse i
admission by the authorities of the said institute npon rhe
ground that he was a colored boy, and it was against the
rules of the said institute to admit colored boys into the said
schools by reason of the attempted passage of said by -law.
\Vhereupon the said Cargill, though in no manner assenting
to the unlawful and unauthorized action of the deiend’mt
mwade no further appointment to fill the place of your peti-
tioner in that year, and no appointment was made by the said
Mayor to fill said scholarship for 1896, which was, and is still,
vaeant, though of right belonging to your petitioner, who is
debarred therefrom by the unlawful act of the defendant as
aforesaid.

XVI. That the Mayor, Comptroller and Register thereupon
made an alleged inspection of said schools, as required by
said ordimance, and reported that said cootract was being
faithfully carried ont by said institute, although they well
knew the contrary ; and though they well knew that said
institute had illegally and 'trlntmnly refused to admit your
orator as by said ordinance and contract they were bound to
do; and that the said Mayor, Comptroller and Register have
combined and couspired with the said Maryland Institate
against your petitioner to deprive him and other colored per-
sons of their rights as citizens of the United States in violation
of the Constitution of the United States.

XVII That by a letter dated the 14th day of September,
1897, the said Cargill was informed by George L. MeCahan,
isq., Actuary of the said institute, that the fres scholarship
for 1897 which said Cargill was entitled to fill was vacant.
and notify him, that unless said vacancy was filled by Sep-
tember 30th. the Mayor would be called upon to make an
appointment to fill said vacancy; also enclosing a circular
letter of same date, signed by Josuph M. Cushing, President,
George L. McCahan, Actuary and John M. Carter, Chairman
(/omrmttee on Schools of Art and Design, requesting that the
appointment be made and forwarded to the actuary, and
among other suggestions, etc., as to selection of appointees.
it was said that “a(‘('ordmg to the rules of the institution,
only reputable white pnpils who will conformr to the regula-
tions and discipline of the schools will be admitted.’”
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Immediately upon receipt of said letter and circular letter,
and before September 30th, 1897, the said Cargill notified the
authorities of the institute that he had reappointed your pe-
ritioner, Robert H. Clark, Jr., for the sald scholarship of
1897.

XVIIL. That being desirons of entering the said schools of
art and design, your petitioner presented himself on Monday
evening, October 4th, 1897, at seven thirty o’elock, being the
opening of the session for 1897, with proper credentials of
kis appointment, at the said institute on Baltimore street,
and requested to be admitted as a pupil. but was refused ad-
mittance by the president of the institute, although he was
of proper age, physical, mentaltand moral qualifications, will-
ing to eonform to the dicipline of said school, and demean
himself in all respects as a proper and exemplary pupil.

Your petitioner being refused and denied admission ex-
pressly and distinetly upon the sole ground of his *color”
and npon no other gronnd or pretext whatsoever, notwith-
standing that the said by-laws, in so far as it attempted to
prevent the appointment of colored pupils by city conneil-
men under s1id ordinane=, was absolutely void and without
effect, being not only a viclation of the contract and ordi-
nance aforesaid, and contrary to the charte: of the institute,
but also in direet contravention with the letter and spirit of
the Constitution of the United States.

XIX. That the said Schools of Art and Design of the Mary-
land Institute are unigue and unapproached in the city of
Baltimore as well in the scope. extent and variety of the
studies pursuned, as in the excellence of the instruction, and
the great advantages open to the student for the most ad-
vanced studies in the practical and fine arts.  Notonly do the
public schools of this eity (and especially the colored schools)
fall immeasurably below the said institute schools in these
partienlar branches, but few or none of the private art
schools of the city offer advantages that compare with the
acknowledged superiority of the said schools of art and de-
sign; and vour petitioner verily believes, and therefore con-
fidently alleges. that the exclusion of colored citizens from
the rights of free edueation in the said schools of art and
design. and the privileges enumerated in paragraphs vi and
vii of this petition provided for by the public funds, and
the arbitary admission of white pupils exclusivelyy, by an
institution largely supported out of the public treasury,
amounts practically and in effect to a total exclusion of such
citizens from the equal advantages and rights of citizens on
account of their color, abridges their privileges and immuni-
ties as citizens of the United States, deprives them of their
property without due process of law and denies to them the
equal protection of the laws. in violation of the Constitu-
tion of the United States.

XX. Your petitioner further alleges. that according to
said ordinance and contract, the defendant agreed, and, be-
coming bound by the said ordinance, was by law compelled to
receive appointees of city councilmen under said ordinance
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without distinetion as to color; and further, that even should
the said contract have been made to refer to the admission of
white pupils only, to the exclusion of colored pupils, sach
contract would be unlawful, unconstitutional and utterly void.

XX1. Your petitioner therefore prays that a writ of man-
damus may be issued directed to the said The Maryland in-
stitute for the Promotion of the Mechanie Arts, commanding
it to admit your petitioner, Robert H. Clark, Jr., into its said
schools of art and design for instruction therein for the
period of four years, as required by said ordinance and con-
tract.

And your petitioner will ever pray, ete.,

Joux PHELPS,
W. AsnBre Hawkixs,
Attorneys for Petitioner,
STATE 0F MARYLAND,
Baltimore City, towit :

1 hereby certify that on this fifteenth day of October, in
the year eighteen hundred and ninety-seven, before me, the
subscriber, a Notary Publie of the State of Naryland, in and
for the city of Baltimore aforesaid, personally appeared
Robert H. Clark, the father and next friend of Robert H.
Clark, Junior, the petitioner in the foregoing petition, and
made oath that the matters and faets therein stated are true,
to the best of his knowledge and belief.

Witness my hand and seal of office.
(Notarial Seal.) Gro. W, HavrLENBECK,
Notary Public.

Ordered this 16th day of October, 1897, on the aforegoing
petition, that a rule be, and it is hereby, laid on the said The
Maryland TInstitute for the Promotion of the Mechanie
Arts, requiring it to show cause why the writ of mandamus
should not issue as prayed, on or before the 1st day of Novem-
ber, 1807: provided that a copy of this order be served
on the said defendant or its attorney, on or before the 20th
day of October, 1897,

ALBERT RiTCHIE,
Judge of the Superior Court of Baltimore city.

Sheriff’s Return.

© Copy of the within petition for the mandamus and order
of Court served on John M. Carter, attorney for respondeuts
on the 18th day fJof Oectober, 1807, in presence of Geo. W.
Mecaslin.

“STEPHEN R. Masox,
“Sheriff.””

** Also copy of the within order of Court served on Joseph
M. Cushing, President of the Maryland lnstitute for the Pro-
motion of the Mechanics arts, on the 19th day of October,
1897, in presence of GGeorge W, Mecaslin.

“STEPHEN Masow,
“Sheriff.””




9

Petition and Order of Court Thereon.
(Filed November 1st, 1897.)
20 the Honorable Albert Ritehie, Judge of said Court :

The petition of the defendant respectfully prayvs that it be

allowed a delay of three days for the filing of its answer in
this case, as the same is as yet incomplete.

Ixo. M. CAnTER,
Atty. for Defendant.

It is ordered this first day of November, 1897, that leave
be granted as prayed.

ALBERT RITCHIE.
Respondent’s Answer to Petition.
(Filed November 3d, 1897.)

To the Honorable Albert Ritehie, Judge of said Court :

The answer of the Maryland Institute for the Promotion of
the Mechanic Arts to the petition for mandamus respectfully
represents:

Respondent admits the averments contained in the first,
second, third, fourth fifth, sixth and seventh parargraphs of
the petition. except as to the latter part of the seventh para-
graph, and in answer to the averments therein contained this
respondent avers and says:

That the said Rinehart School for Sealpture is conducted
wholly and entirely by the Committee on the Rinehart Fund
of the Board of Trustees of the Peabody Institute; that the
said school was established. and is maintained by the said
committee entirely at the expense of said committee, save
and except that this respondent provides a studio for the
pupils with the necessary materials for work in its building :
that while, by the present arrangement between said com-
niittee and this respondent, those who have been students
in the day school of this respondent are admitted to the
Rinehart School npon terms specitied, vet it is within the
power of said Committee on the Rinehart Fund of the Pea-
body Institute to change, alter, or entirely abrogate said
arrangement, and abolish said school at itswilland pleasure.

"This respondent admit the averments contained in the
eighth, ninth, tenth and eleventh paragraphs of said petition.
X1II. Respondent admits that it adopted a regulation in
November, 1895, against the admission of other than “‘white™
pupils into its schools of art and design. but it denies that
said regulation or by-law, as charged in said petition, was in
violation of law. Respondent also admits the admission into
its night school of the four pupils named in this paragraph
of the petition, who are colored persons, under its contract
with the Mayor and City Council of Baltimore, and that two
of said pupils are now in said school.

And as to the admission of said four colored pupils and the
reason and necessity for the adoption of said restriction
against the admission of others, in the future, your respon-
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dent avers and says: That upon the appointment of said
Harry T. Pratt and William Mills as pupils, by city council-
man Harry S. Cummings, your respondent in good faith in-
structed them in the various branches of study embraced in
the curriculum of its night school, affording them all the
facilities extended to white pupils, and in due conrse the said
Harry T. Pratt was gradnated with honorable mention as
averred in said petition, but the said Mills at an early stage
in his career of pupil withdrew trom the school. That in
October, 1895, your respondent admitted into its night school
the said William H. Davis and Howard Gross, both colored,
and has ever since and is still affording them the full benefit
of a thorough course of training in said school as completely
as is given to all other pupils therein.

But your respondent avers that in October, 1895, a State
election was impending and a very exciting political campaign
was in progress, and upon the announcement in the news-
papers of the city that said two last named colored pupils had
heen appointed to the Maryland lostitute night school, a very
exciting and embittered discussion was 1)leulpltdft‘d both in
the public newspapers and upon the rostrum upon the sub-
ject of mixed schools in Maryland—that is to say, the ming-
ling of white and colored pupils in the same school—and the
fact of these two colored pupils in the Maryland Institute was
published in great and unenviable notoriety.

That owing to the well-known popular objection to mixed
schools among the white people of the State of Maryland, your
respondent found great difficulty in inducing the white puplls
to continne to attend its night school. And notwithstanding
the most earnest and zealous efforts on the part of the board
of managers and the faculty of teachers to reconcile the ob-
jection of the white pupils and their parents and gunardians
ro the presence of said colored pupils. the number of pupils
in the night school decreased 643 in the Winter of 1894-"5, to
521 in the Winter of 1805-'6, and still further to 447 in the
following Winter, and that the punblication of the matter of
the petitioner's application for mandamus is causing the num-
ber of pupils to decrease still more in the school vear just be-
gun, so that there are now but 403 pupils in said school.

That the effect of said agitation has been to greatly lessen
the influence of said night school for the good work it has
accnmplished in the city of Baltimore and State of Maryland.
in educating voung men and boys for the various branches of
mechanical industr v, and for other pursuits in which a knowl-
edge of drawing and designing is required, and it has become
a serious question with your respondent whether the action
of those colored yeople who are persisting in the demand for
admission of pupils of their race into the school, would not,
if yielded toby your respondent, result in its complete des-
truction.

Further answering, respondent avers that in November,
1895, after admitting the two colored pupils, Davis and Gross,
then recently appointed into its night school, and after the
State election was over your respondent’s Committee on
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Schools of Artand Design, upon a careful consideration of the
subject, adopted, and the board of managers of the respondent
approved, the following resolation :

“*Bartidmoxy, November 11th, 1895.

“The Tollowing action of the Committee on Schools of Art
and Design was reported by its chairman. Mr. John M. Car-
ter, and on motion, it was unanimously adepted :

_ ““Whereas, the popular sentiment of all the citizens of Mary-
land is opposed to mixed schools; and

““Whereas, the appointment of colored pupils to this school,
it is believed, has caused a large decrease in the number of
white pupils attending the institute, thus lessening its power
for good tv the community.

“Resolved, that hereafter only reputable white pupils will
be admitted to the schools.

“Resolved, that the actnary be directed to issue a circular
fo the members of the newly elected City Couneil, and other
appeointing powers, imforming them of this action.™

That thereupon, your respondent forwarded to each member
of the City Council of Baltimore, and to the school boards of
the said eity and the varieus counties, a copy of the follow-
ing circular and blank letter of appointment of pupil for the
following year, 1896:

Maryland lnstitute
for the
Promotion of the Mechanic Arts,
Schools of Art and Design.

BALTIMORE,~——————_ 189—.
., Esq.,
Branch City Couneil, Ward

Dear 8ir: In accordance with the contract between the
Mayor and City Council and rhe Maryland Institute, each
member of the City Council is entitled to appoint annnally,
one pupil to a four years' scholarship in the Institute Schools
of Art and Design. These appointments should be made not
Inter than the first of September next. so as to admit of the
required report to the Mazxor and City Council in that month;
and also that pupils may be prepared to commence their
studies on the opening of the schools.  You are therefore re-
quested to make an appointment within the time specified
and forward the same to the actaary of the institute.

According to the rules of the institute, only reputable
white pupils who will conform to the regulations and disci-
pline of the school will be admitted.

In connection with the above, it is suggested on the part
of the managers of the institute, that their strong desire is to
have sach students sent to them, as by age and talent will be
able to comprehend the work to be performed, and by con-
stant attendance and industry, secure to themselves all the
benefits offered by these schools, to the end that they may not




only prove an honor to themselves, but also justify the efforts:
of the institute pnt forth in their behalf.

If appointed to the night school, the pupil must be four-
teen years of age i the free-hand division, and tifteen years.
in the mechanical or architectural division.

Herewith please find appointment blank.
Very truly yours,

Jos. M. Crsminag,

President.
GEORGE L. MeCanan,
Actuary.

Jxo. M. CARTER,

Chairman Committee on Sehools of Art and Desizn.

BavLtiMoRre, 189 .
To the Board of Managers of the Maryland Institute for the
promotion of the Mechanic Arts:

I hereby appoint, subject to the rules of the institute.
(residence ) to the scholarship in yovur schools
of art and design, under the contract between the Mayor and
City Council of Baltimore and the Maryland Institute.

Member Branch of the
City Council Ward

And further answering the 12th paragraph of said petition,
respondent avers that said ordimance and the contract made
in pursnance shereof, were in view of the status of affairs
then existing in our c¢ity and State. That po mixed schools
then existed or were in contemplation. That on the contrary,
separate schools, both public and private, for white and
colored pupils were maintained in the city of Baltimore and
throughout the State, and the sentiment of all citizens, both
white and colored. was overwhelmingly in favor of maintain-
ing said distinction.

That the said ordinance and contract must therefore be con-
strued as applying to white pupils only, inasmuch as the
schools of your respondent has been established and main-
tained only for white pupils.

That respondent wever contemplated any other coustruction
of said contract or ordinance and the experiment of receiving
into the school the two enlored pupils (one of whom remained
such a brief period) appeinted by Councilman Cummings was
but tentative, with the hope that none others would be
appointed, and in no wise an admission by this respondent of’
any contractural obligation.

And so with the admission of the two colored pupils now
in the school, respondent reeeived them before the hue and
cry raised against their admission which has wronght such
great damage to the school and promises to destroy its use-
fulness.

Further answering, respondent avers, that it was after the
adoption of said rule of exclusion, and after and with full
knowledge of the rejection of the petitioner that the Mayor,
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Comptroller and register of the ¢ity reported that the said
contract was being faithfully carried out by respondent, as
will appear by their report te the City Council lereto
appended.

And so with full knowledge of these facts the City Conncil,
both in the vears 1896 and 1897, approved and ratified the
action of respondent by appropriating and directing to be
paid te the respondent the annual appropriations of §9,000
each, prerided by said contraet,

And in farther eonfirmation of the construetion placed
npon said contract by the city authorities: respoudent
appends herero the opinion of Themas Ireland Elliott. Esq..
€City Selieiter, given in response to an enguiry of the Chair-
man of the Committee on Ways and Means of the City Coun-
eil who made the appreopriation for the yvear 1867,

Fesrrany 10. 1807,

To the President and Members
of the First Branch City Council.

Gentlemen: In reply to voar communication of February
B, 1897, requesting e to sabwit to you a report of onrin-
spection of the Maryiand Institute, “as to the condition and
manner in which said Institute is fultilling its contract with
the Mayor, Uity Comptroller and Register in the matter of
instruetion of the pupils sent there™ we beg to report that
we have visited the institation and are mnch pleased wirh
the thoroughness and cave with which nearly one thousand
pupils are Heing instructed.

Very truly yours,
ALcarrs Hoorer,
Mavor.
Citax. D. FEXRAGEN.
Comptraller.
Wi F.SToNE,
Register.
SEFTEMBER 20th, 18D7.
TFrederick P. Ross, Esq..
Member Special Committee, City Couneil of Baltimore,

Dear sir: 1 am in receipt of vour lerter addressing me the
following inquiry :

“1f a contract has been entered into between the Mayor and
City Council of Baltimore and the Marviand Institnte by
which, for a period of eight vears. the institnte agrees to re-
ceive into its schools, for a full course of instruction, thirty-
three students annualiy, for a copsideraiion of %9,000 a year,
one of said stndents to be named by each of the thirty-three
membvers of the City Council. 1If subsequently during said
period a rule is adopted by rhe Institute prohibiting colored
students from entering its schools 1 and if, after the adoption
of said rule, a member of the City Council appoints to a
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scolarship under contract a coloved youth who, becawse of his
color, is denied admission, has the Institate violated the con-
tract 2’

In reply I would say that I do not think there has been any
violation of contract.

I have taken occasion to examine the contract now existing
between the Mayor and City Council and the Maryland Insti-
tute, and while I do not find that it anywhere contains the.
word ‘*white,” I am of the opinion that it is to-be construed
as if it did.

The general theory of unmixed schools supported in whole
or in part by the city would seem to apply as well to schools
of art as to those of the public school system, an.application
which, T am sure, neither race cares to modify.

The construction which I have given is apparently the one
which the city has itself applied, since the same issue was
raised in the year 1895. and, notwithstanding the refusal of
the Maryland Institute to admit or accept colored students,
appropriation was made to meet the contract.

It is a good principle of law that a cause of invalidating a
contract once waived can not be again availed of. I remain,

Yery truly yours,
Twos. IrRELaND ELLIOTT
(Copy.y €City Soliciter.

XTIt and XIV. Respuondent admits the election of Dr. J.
Marcus Cargill as a member of the City Council of Baltimore.,.
on the 5th November, 1895, and again on the 3d November,
1896, as averred. Also that on the 21st of February, and not
durino' the month of Septewmber, 1896, as averred, the said Dr.
Carvl]l as such member of the City Council, did appoint the
said Robert H. Clark, Jr., naming him in the letter of appoint-
ment as Robert H. (flark to a xvholmshlp in the school of
your respondent ; but vour respondent avers that said appoint-
ment was written upon the printed blank form furnished said
Cargill as aforesaid, and just above inserted in this answer,
and was expressly made subject to the rules of this institute.

Respondent had then no knowledge of the qualifications of
said Clark .as alleged in said petition, but learning of his
disqualifications as to color, your respondent, through its
president, adressed the followmo communication to said Dr.
J. Marcus Cargill, declining to receive said Clark as a pupil
in the school, and inviting Dr. Cargill to make another ap-
pointment of a pupil who should not be obnoxious to the
rules of the institution:

“Maren 11, 1896.
“Dr. J. Marcus Cargill, Member First Branch City Council,
11th Ward, 430 Biddle st., City.

**Dear sir: Your appointment of Robert H. Clark,1130 Druid
Hill avenue, to a scholarship in the Maryland Institate
School of Art and Design, dated February 21, 1896, and on
the blank-form of the inatitute, was presented to the hoard of
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managers of the imstitute, at its stated meeting of March 9,
1836, being its first meeting after the reception of said ap-
pointment.

“The board having been informed that the proposed pupil
is not a white person, felt obliged, unanimously, to reject
his nomination, as the rale of the schools subject to which he
was appointed, allows only repatable white persons to be
received as pupils.

“The board will be pleased to receive from you the nomina-
tion of any reputable white personas a pupil in the school.

“‘Enclosed please find a copy of the original notice sent to
vou November 20, 1895, and also a blauk for a new appoint-
ment.

“Yours very truly,
{Signed). “Jos. M. CrsniNe.
**President.”

“James Jorwe,
“Secretary.”’

Respondent admits, that Dr. Cargill made no other appoint-
ment of a pupil in the year 1896, but it denies that **‘no ap-
pointment was made by the Mayor to fill said scholarship
for 1896, which was and is still vacant.”” On the contrary
respondent avers, that on the first day of October, 1846, res-
pondent certified to his Honor, Mayor Aleaeus Hooper, the
vacancy thus appearing from the Eleventh ward, as also all
other vacancies existing among the pupils of the school
eredited to the various wards of the city under the ordinance
and contract recited in the plaintiff's petition: and thereupon,
his Honer, the Mavor, appointed other pupils to fill all of
said vaeancies: and that in this particular instance, his Honor
did, on the 10th day of October, 1896, appoint Miss Carrie E.
Keyworth, a pupil conforming in all respects to the rules and
regulations of the institute, as a pupil in the night school of
the institute representing the said Eleventh ward,and that said
Carrie E. Keyworth has ever since been, and still is, a pupil
in the said school by the Mayor's appointment as aforesaid.

XVI. Respondent avers. that the Mayor. Comptroller and
Register of the city of Baltimore did, more than once during
the year 1896, and also in the vear 1897, thoroughly inspect
the schools of this respondent as required by said ordinance,
and professed themselves satisfied that said contract was
being faithfully earried out by this respondent, as in trath
and fact it was then, is now and ever has been since the date
of said contract.

And your respondent denies that the said Mayor, Comp-
troller and Register have combined or conspired with this
respondent against the said petitioner to deprive him and
other colored persons of their rights as citizens of the United
States, in violation of the Constitution of the United States.
And respondent denies that the plaintiff has any rights in
the premises as a citizen of the United States.
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XVII. Respondent admits, that on or about the fourteenth
day of September, 1897, the said Dr. Cargill was informed by
George L. McCahan, actuary of the institute, that the schol-
arship for 1897, which said Cargill was entitled to fill, was
vacant, and was notified that unless the vacancy was filled by
September 30th, the Mayor would be called upon tn make an
appointment to fill said vacancy, and enclosing the circular
letter of the same form and tenor as that hereinbefore at-
tached and made part of this answer. signed by Jos. M.
Cushing, president, George L. McCahan, actuary. and John
M. Carter, chairman, reguesting that the appointment he
made and forwarded to theactuary. Respondent also admits
that the said Cargill did immediately thereafter again appoint
the said Robert H. Clark, Jr., to a scholarship in the insti-
tute school, suljecl (o the rules of {hie institute. the said
appointment being upon the same blank form supplied by
the institute, as is hereinbefore appended to this answer,

Respondent admits, that on the evening of Monday. Octo-
ber 4th, 1897, at half-past seven o'clock, the said petitioner,
with his father and one of the connsel appearing for himin this
petition, presented themselves in the actuary’s office and
delivered to the president, in the presence of Mr. Carter, the
chairman of the committee on schools, and the acruary of the
iustitute, Mr. McCahan, the following letter from said Dr.
Cargill:

Bartivory, October 2d, 1897,
Mr. George L. McCahan,
Librarian Maryland Institate for the Promotion
of the Mechanic Arts, Baltio., Md.

Dear sir: This will introduce to you the bearer, Robert H.
Clark, Esq., and his son, Robert H. Clark, Jr. The latter is
the vonth who has been appointed by me to the city scholar-
ship in the Maryland Institute from the Eleventh ward, by
virtue of Ordinance No. 26, of March 7, 1803. Robert is a
resident of the Eleventh ward, and his father is a eitizen
and taxpaver in the same ward. 1 know the young man to
be in all respects eligible; of proper age for admission, of
vood character, moral habits, respectful, diligent and anxious
to study and take advantage of his oyportunities. He is of
a tractable and kind disposition and will cheerfully and will-
inglyv submit to the discipline and authority of the institute.

He will present himself for admission at the institute on
the oy ening night of the Fall session. Monday. October 4th,
at 7.30 p. m. 1 therefore request that he be admitted as my
appointee under the terms of the ordinance referred to.

Very respectfully,
(Signed), J. Marcvrs Carciryr, M. D.,
30 W, Piddle St. 11th Ward City Councilman.
XVIII. Respondent admits that the said petitioner did so

present himself on the evening of Monday, October 4th. 1897,
and that he was refused admission to the schools by the pres-
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ident of che institute. Further answering, respondent avers,
that not having received any notice whatsoever from the said
Dr. J. Marens Cargill on or before the thirtieth day of Sep-
tember, 18)7, of an appointment by him of a papil conform-
ing to the rnles and regulations of the school, this respondent
did, on the e¢vening of the same day, certify to his Honor,
Mayor Alcaens Hooper, the fact of said vaecaney, as also of
other vacaneies existing under the ordinance and contract
aforesaid. Thereupon, on the following day, the first of Qc-
tober, his Honar, the Mayvor, did appoint Samuel C. Martin a
pupil in the night school of the institute to fill the vacaney
from the Eleventh ward caused by the failure of the said Dr.
Cargill to appoint a pupil in the schools in accordance with
‘the notification to him of the fourteenth of September, 1897,
as aforesaid.

And yvour respondent avers that said rule or by-law was
valid and not in violation of said contract or in contravention
of the Counstitation of the United States.

XIX. Respondent admits the excellence of its said schools
and the extent and variety of their currienluny, but it avers
that this was not due to the expenditnres of pablic monies,
which have been used only under the contracts with both city
and State in the education of the pupils appointed under said
contracts and the expenses of administration necessarily in-
cident thereto. On the contrary, respondent avers that its
schools were established many vears ago solely and entirely
by private subseription and by the taition fees of a large
number of pay pupils. of which class the number now in the
schools greatly exceeds the number under the contracts with
both eity and State. That the equipment and endowment of
said schools represent an outlay of nearly or quite 200,000,
no part of which was contributed by city or State, or by tax-
ation, or by contribution, so far as kuown. from any but
white persons.

That as such private corporation. and especially as an in-
stitution of learning. it is competent for respondent to pre-
seribe such reasonable rules and regnlations, tix the quali-
fications and eligibility of papils. enforee discipline, and
do all things necessary and propei for the proper mainte-
nance and management of its schools: and most of all to
prescribe restrictions and exclude such pnpils, however meri-
torions otherwise, whose presence threatens to destroy the
very existence of the school, as also the value and usefulness
of its large and expensive equipment.

Respondent denies that the exclusion of colored citizens
from its schools is an exclusion of such citizens from the
‘equal advantages and rights of citizens on account of their
color, or that it abridges the privileges and immunities as
¢itizens of the United States, or that it deprives them of their
property without the process of law, or that it denies to them
the equal protection of the laws, or that it is in anywise in
violation of the Constitution of the United States.

On the contray, Respondent avers that it is a private corpo-
ration and in no sense a State agency, and that such exclu-
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sion canmot amount to a breach of the provisions and restric-
tions of the Constitution or laws United States, made and
enacted for the bernefit and protection of colored citizens, and
directed to State action-and not taethe action of private corpo-
rations.

XX. Respoendent demies that by said ordimance and con-
tract, it agrees to receive pupils appointed by the members
of the City Council without distinction as to color. And it
denies that said contract is void, although it does refer to
the admission of white pupils only. And respondent avers
that if suid contract be unlawful, unconstitutional and void,
then the plaintiff is without remedy and can bave no relief
or claim under a void contract.

XXY. And forther answering, respondent submits that the
writ of mandamus is not the proper remedy for the plaintiff
under any circumstances, a8 his @pplication is simply an
attempt to enforce an ordinary contract against a private
corporation. Nor is the petitioner a party to said contract.
On the contrary, that said contract is admittedly between
thiy respondent and the Mayor and City Council of Balti-
more, and that both of said purties have agreed that the same
has been faithfirlly carried out and performed.

Respondents therefore prays that said petition be dismissed
with costs to this respondent.

And as in daty,.

Jxo. M. CxRBTER.
Epcar Gans.
STATE 0OF MARYLAND,.
City of Baltimore, towit -
I hereby certify that on this third day of November, 1897,

before the subscriber, a Justice of the Ptace of the State of

Maryland, in and for Baltimore e¢ity, personally appeared
Joseph M. Cushing, President of the Maryland Institute for

the Promotion of the Mechanic Arts, and made oath in due:

form of law. that the matters and facts stated in the foregoing
answer are true to the beat of his knowledge and belief.

Wx. B. Hxmmoxp, J. P.
Agreement of Counsel as te Facts
(Filed November 29, 1897.)

It is hereby agreed this twenty-ninth day of November, in
the year eighteen hundred and ninety-seven, between counsel,.
that the following shall be taken as matters of fact for the
purpoeses of the demurrer to-the answer :

That the said J. Marcus Cargill appointed the said Robert
H. Clark, Jr., to the scholarship to- the said Maryland lnsti-
tate from the Eleventh ward, on the 2¥st day of February,.
eighteen hnndred and pinety:-six, as averred in the answer.

That Alcaeus Hooper, Mayor of Baltimore, appuinted on
the toth day of October, 896, Carriec E. Keyworth in the
place of Robert H. Clark, Jr., refused ; and that the said
Alcaeus Hooper, Mayor, did appoint Sawmel C. Martin on
October 1st, 1897, in the place of the said Robert H. Clark,
Jr., refused. as aforesaid, as averred in the answer..
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That Mr. Peabody’s donation of the fund for prizes to
pupils of the Maryland Institute was made in the year 1857.
It is also agreed that the catalogue of the said Maryland
Institute for 1897-98, and the statements therein contuined,
shall be taken as part of said petition, and as matters of fact
for the purposes of the said demurrer.
Jonx PHELPS,
W. AsuBiE HaAwKINs,
Attorneys for Petitioner.

Evcar H. Gaxs,
JNO. M. CARTER,
Attorneys for Respondent.

Petitioner’s Demurrer to Answer.
(Filed November 29, 1897.)
To the Honorable, the Judge of said Court :

The petitioner, by way of reply to the answer of the Mary-
land Institute for the Promotion of the Mechanic Arts, here-
tofore exhibited and filed in this ease, saith thereto, that the
whole of said answer, and each and every paragraph thereof,
is and are ipsufficient in law, and that respondent has shown
no cause in law why the writ of mandamus should not be
issued as prayed in said petition, and the petitioner demurs
thereto.

Jonx PRELPS,
W. AsuBiE HAWKINS,
Attorneys for Petitioner.

Issne joined short on demurrer.

Order of Court.
(Filed December 10, 1897.)

Upon consideration of the petition for mandamus and answer
thereto, under the demurrer filed by the petitioner to the
answer.

It is this 10th day of December, 1897, adjudged and or-
dered. that the demurrer to the answer be over-ruled, and
that the petition, showing no canse for mandamus, be and
the same is hereby dismissed.

AvserT RITCHIE.
Opinion of Court.
(Filed December 10th, 1897.)
(Inserted by Order of Petitioner’s Attorney.)

The petitioner, Robert H. Clarke, Jr., a colored youth six-
teen years of age, prays that a writ of mandamus may issue
commanding the Maryland Institute for the Promotion of the
Mechanie Arts, to admit him as a pupil into its schools of
art and design. The petitioner rests his claim to be so ad-
mitted on an ordinance of the Mayor and City Council, of
Baltimore, and the contract entered into between the ecity
and said institute in pursuance thefeof.
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The case comes up for hearing on a demurrer to the
answer.

The defendant was incorporated under the Act of 1849,
ch. 114, and re-incorporated under 1878, ch. 313. The object
of its incorporation is the encouragement and promotion of
manufactures and the mechanic and useful arts, by the estab-
lishment of schools, by popular lectures, mechanical exhibi-
tions and other means indicated in its charter.

In pursnance of its object, the respondent established
schools of art and design, and while the c¢ity, under the
authority of the State, has established for both races a most
liberal and advanced system of public sehools, it has no school
in which the special studies of art and design are prosecuted
as they are in the schools of respondent. From time to time
since 1881, the city has passed ordinances and made con-
tracts similar to the ordinance and contract now in question
for the education of pupils in said schools.

The ordinance in question, No. 26, of 1803, authorizes the
Mayor, Comptroller and Register to enter into a contract
with the respondent *‘for the instruction of pupils’ in its
said schools of art and design for the period of eight years,
and provides that ‘-after the passage of this ordinance and
annually thereafter * * * ¥ there shall be appointed
one pupil by each member of the First and Second Branches
of the City Council. who shall be entitled to instruction for
the period of four years in said schools.” The ordinance
further provides that in case of vacancies arising from the
{ailure of members to make appointments, the same shall be
filled by the Mayor; also that the Mayor, Comptroller and
Register shall annually, or as often as they may deem it
expedient, ‘“inspect said schools, and the condition and man-
per in which the terms of said contract are heing fultilled,”
and, if said contract is being faithly complied with, the
Comptroller is to pay the said institute annually the sum of
nine thousand doliars.

A contract was duly entered into by the respoundent in per-
snance of this ordinance, whereby it agreed. in considera-
tion of the annual payment of nine thousand dollars, to re-
ceive into its said schools of Art and Design thirty-three
“pupils.” for each of the eight vears covered by the contract,
to be appointed as provided in the ordinance, and the ordi-
nance was in terms made part of the contract.

From their establishment up to the vear 1891 these schools
had been exclusively for white pupils, male and female. In
that vear one eolored pupil was appointed and admitted, and
he completed the course. 1n 1892 another colored pupil was
appointed and admitted, but he left the Institute soon after.
In 1895, since the date of the present contract, two more were
appointed and admitted, and are now pursuing their studies.

The answer, however, avers, and the demurrer admits, that
the overwhelming public sentiment, both white and colored,
at the time these pupils were admitted, was against mixed
schools; that their admission was but tentative, with the
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‘, hope that none others would be appointed. and in ro wise as
an acknowledgment of any contractual obligation : that not-
withstanding the most earnest and zealous efforts of the
managzers and teachers to evercoms the objections of the white
puplh and their parents, the presence of these colored pupils
‘was disastrous to the interests of the institute, largely re-
duced the number of its pupils, and threatened to de%trm‘
the usefulness of these schools.

The respondent, therefore. in November. 1885, adopted this
by-law, viz: “R(‘s()]\'ed that hereafter only reputable white
pupils Will be admitted to the schools,” and notice thereof
was the)enpon sent to each member of the City Council, In
Febrnary, 1896, Dr. J. Marcus Cargill, a member of the City
Council. « ppuinted the petitioner as a pupil.  The respondent
declined fro admit him on account of color, notified Di.
Cargill of the faet, and asked him to make another appoint-
ment.  He having failed to do so, the \'m‘.:mcy was subse-
quenﬂv filled by the Mayor in October, 1896. In September
last Dr. Cargill again qppmnled the petitioner as a pupil for
1897 ; the re:pondenr again refused to admit him for the
reason stated, and Dr. Cargill failing to make any other ap-
pointment, this vacuncy was also tilled by the Mayor.

The petitioner claims that by virtue of his recent appoint-
ment he has a clear legal right enforceable by mandamns to
be admitted to the schools of respondent.  Tle raises no ques-
tion as to the validity of the contract. He insists that the
word “pupils” embraced both white and colored, and alleges
that his rejection under this diseriminating by-law was a
breach of contract, and also that the said by-law is void as
being in violation of the Fourteenth Amendment of the Con-
stitution of the United States, in that it abridges one of his
privileges, or immunities as a c¢itizen of the United States,
and denies him the equal protection of the laws.

It is clear that the “‘immunity’ clause of the amendment
does not apply to this case. Under that amendment no State
can abridge the privileges or immunities of citizens of the
United States, but the right to free education is not a privi-
lege or immunity incident to citizenship of the United States.
Whenever it exists, it exists by virtue of the law of the State,
and owes its exiqten(*e altogether ro the authority of the
State. People vs. Gallagher. 93 N, Y., 435 Ward vs. Flood.
48 Cal., 36; State vs. MeCam, 21 Oliio 8t.. 210; Lehew vs.
Brummel)l, 103 Mo., 550, This clause, therefore, does not
require further consideration.

When, however. a nniform system of punblic schools has
been adopted by the Constiturion or laws of the State, no local
board or any other State agency can discriminate on account
of race, or impair the equal enjoyment of its privileges.
Authorities supra. and cases cited by High, section 332.  And
a mandamus will be issued, under the * equal protection”
clause of the 14th amendment, to enforce the right of any one
who may be denied admission to the public schools on account
of color.
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The respondent, however, claims that under its charter it is
a private corporation. If this claim be good, then this dis-
eriminating by-law is not within the 14th amendment, unless.
the operation of the contract in question is to make the re-
spondent a part of the public school system of the city, and
thereby a municipal agevcy, and thus, under the statute re-
lating to public schools, also a State agency.

The prohibition of the amendment imr this connection is,
viz: “*mor shall any Stafe * * * denytoany person with-
in its jurisdiction the equal protection of the laws.”” This
amendment has been repeatedly construned by the Supreme
Court, and it is well settled that its prohibitions refer excln-
s:vely to State laws and State action. This State action may
be manifested by any one of the departments of its govern-
ment, or by any of its officers or agents, or by a municipal
corporation acting under legislative authority: but, unless.
the act in question be doune i some way under the authority
of the State, it is not withinr the prohibitions of the amend-
ment. The amendment has oo application whatever to the
acts of private individuals or private corporations. Civil

rights cases, 109 U. S., 11-17; Virginia vs. Rives, 100 U. 8
318; United States vs. (‘-‘miksh'mk 92 U. S., 554, Lmted
States vs. Harris, 106 U. S., 638.

The Maryland Institute is neither a public nor grasi public:
corporation. There: is not a single power exercised by its
members in their corporate capacity which they are not com-
petent to exercise as individuwals, and it is a str'i(*tly“ private-
corporation. The Regents vs. Williams, 8G &J..,. ; Perry
vs. House of Retuge, 63 Md., 22.

The Fourteenth amend’ment-, therefore, has vothing to do
with this case, unless the- status of the Maryland Institute
as a corporation has been changed by the contract in question.
The petitioner claims that this contract wrakes the respondent
pro koc vice a municipal agency; and operates to make it part
of the public school system.

The status of this corporation was defined by the Court of
Appeals in St. Mary’s School vs. Brown, 45 Md., 310, in
which ease was considered the validity of certain appropria-
tions made to respondent and other imstitutions. It was
there held that the Maryland Institute was not a maniecipal
agent, was subject to no municipal control, occupid no muni-
cipal relation, was not subject to any of the ordinances or
regulations adopted by the-city under its authority from the
State to-establish a system of public schools, and that it was
no part of the system established.

There has been no change since then in the cunditions
mentioned, uniess it has beerr wrought by this contrdact, and
this contract has wroaght no change. The management of
the institute is altogether in the hands of officers elected by
its members; it is under no- manicipal  control, is subject to
none of the ordinances relating to public schools, and is no
more a part of the public school system: now than it was in
1876. The Mayor, Comptroller and Register are authorized
to inspect these schools, and the manner in which the eon-
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tract is being complied with, but nothine more. The re-
lation of the respondent to the city is simply that of a
contracting party, and the contract is just such a one as the
institute might make with any citizen who wished to have
instructed thirty-three papils to be designated in a given
manner. The fact that this contract was made with the city,
instead of with an individnal, cannot change the corporate
status of respondent, or make this any other than a private
contract. It creates no possible official, governmental or
political relation between the city and the institute, without
which the respondent cannot be considered a municipal or
State agency.

The city has ample power to contract with reference to
muniecipal magters. It may contract for the ercetion of build-
ings, the construction of bridges, for paving the streets, and
su forth, but the eontractor does not become a part of the
municipal government, or a municipal agency in any civil or
political sense, by virtue of his contract.

Mechem on Public Officers, sec. 2-5.

There having been no change in the statns of the respond-
ent by reason of this contract, it being still simply a private
corporation and no part of the pablic school system, it follows
that the 14th Amendment has no application to the ease, and
the relation between the respondent and the city is a con-
tractnal one and nothing more. Whatever rights the peri-
tioner has, therefore, must depend on the terms of the con-
tract.

I cannot agree with the petitioner in the contention that
he has rights under the ordinance, as separate and distinet
from the contract. The ordinance did nothing but empower
the officers named to make the contract, and had the institute
declined to execute it, the ordinance of course would have
amounted to nothing.

The position of the petitioner thus comes down to this: he
claims to be a beneficiary under this contract, and as such,
alleges that there has been a breach of it as against his
rights, and asks the Court to enforece its performance by a
writ of mandamus.

The respondent denies the alleged breach and avers, that
in the light of the conditions existing at the time of the
execution of the contract, the word “pnpils’” means white
pupils. It further avers, that with full knowledge of all
facts, the Mavor filled the vacancies created by the two re-
jections of the petitioner: that since his first rejection the
¢ity has twice made the annnal appropriation under the con-
tract; that in September last Mr. Elliott. the City Solicitor,
gave an official opinion to the effect that there had not been
any violation of the contract, and finally. that the city has
always construed this contract in the same manner as has
the respondent.

1t is, however, altogether unmnecessary in this proeeeding,
if not beyond the province of the Court, to construe the con-
tract, because, whatever its true construction may be, the
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petition must be dismissed. If it be construed to mean white
pupils only, the respondent, being a private corporation and
no part of the public school systemn, had a right to make a
discriminatin,_ contract, and the petitioner would have no
rights thereunder. If it be construed as embracing both white
and colored pupils, then the action of respondent resolves
itself simply into a refusal to perform its contract, and
mandamus does not lie. Whenever it appears that the object
of the petition is to enforce contract rights of a private char-
acter, the inquiry of the Court into the terms of the contract
is at an end, and the construction of it, if in dispute, is for
determination in some other proceeding.

It having been shown that the purpose of the suit is to
enforce the performance of a private contract, the writ of
mandamus cannot be issued. The remedy by mandamus ‘‘re-
lates only to the enforecement of duties incumbeut by law™ on
the respondent; it will not lie ‘‘for the enforcement of con-
tract rights of a private or personal nature.”” and the Courrs
have ‘‘steadily refused to extend the jurisdiction into the
domain of contract rights.” High, sec. 25, and cases cited.

This restriction upon the remedy by mandamus applies, of
course, to corporations as fully as to individuals. *lt is
well settled that private rights against corporations depend-
ent wholly upon contract will not be euforced by mandamus.
To warrant this writ against private companies, or their
officers or agents, there must be some specific duty to the
relator, expressly imposed by the terms of their charters, or
necessarllv arising from the pature of the privileges or
obligations which the charters create.” Rosenfeld vs. Ein-
stein, 46 N. J., L. 481.

Such being the law, the city itself, even if there were a
breach by the respondent, could not enforce the performance
of this contract by mandamus, and so neither can the peti-
tioner, even though he might be entitled to admission under
the contract.

In accordance with the views expressed, 1 must over-rule
the demurrer, and as the sufficiency of the petition also is
bronght nnder review by the mounting of the demurrer, and
it Qh(ms no sufficient rrrmm«l for granting the writ, I will also
sign an order that it be dismissed.

ALBERT RicH1E.

Petitioner’'s Order for Appeal.
(Filed December 10th, 1897.)

Mg. CLERK :—Please enter an appeal from the order of
Court of December 10th, 1807, over-ruling the demurrer to
the answer and dismissing the petition for mandamus.

Jonx PHRHELPS,
W. AsgBIE HAWKINS,
Attorneys for Petitioners.

Appellant’s costS..cocooeniiii, s ... 834 75
Appellee’s costs.....ooiiiannil, veerrmeneee 8 90
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STATE OF MARYLAND,
City of Baltimore, Sct :
I, RoBERT OGLE, Clerk of the Superior Court of Baltimore
city, do hereby certify that the aforegoing is truly taken

from the record and proceedings of the said Court in the
therein entitled cause.

In testimony whereof, I hereunto set my
hand and affix the seal of the Superior
(Seal’s Place.)  Court of Baltimore city aforesaid, on
the 6th day of January, eighteen hun-
dred and ninety-eight.

RoOBERT OGLE,
Clerk Superior Court of Baltimore city.




