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MINUTES

A regular monthly meeting of the Supreme Beuch
of Baltimore City was held on Saturday, March T, 1953,
at 10:00 A. M. All of the Judges were present with
the exception of Judge Moser. Chlef Judge W. Conwell
Smith presided.

Upon the motion of Mitchell Stevan, Alan M.
Resnick and Henrﬁr Millner were admitted to practice
as members of the Baltimore Ber by the Supreme Bench,

A motion for new trial in the case of George
Edward Grammer, who was convicted of murder in the
first decree, was heard. The Supreme Bench then held
the motion sub curia.

There being no further business, the meeting

) ‘5Joseph R. Bmea

Secretary

was adjourned.

Supreme Bench Reserves
Decision On Grammer
New Trial Motion i

The Supreme Bench of Baltimore
City on Saturday reserved its de-
clsion on the motion for & new trinl
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The Supreme Bench of Balhmore
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A special meeting of the Supreme Bench of Baltimore
City was held on Friday, March 13, 1953, at 1:30 P, M,

All of the Judges were present. Chief Judge W. Conwell
Smith presided.

The Supreme Bench denied the motions for new trials
of

McConnell Peachie, found gullty of violating

the narcotic laws;
Clarence Willlams, convicted of larceny; and
The Television Company of Maryland, found gullty
of vielating the Sunday Sales law.

The Bench reserved its decision upon the motion for
new trial of Robert Kane Hepp, who was convicted of robbery
with a deadly weapon and assault charges.

After considerable discussion, the motion for new
trial in the case of State vs., George Edward Grammer was
deniled by a vote of B to 2. Chief Judge W. Conwell Smith
and Judges Tucker, Moylan, Mason, Manley, Warnken, Carter
and Cullen voted in the affirmative. Judges Niles and
Byrnes voted in the negative. Judge Moser was not present
during this part of the meeting.

It was decided to withhold announcement of the
decision until 12:30 P, M., Monday, March 16, 1953, at
which time all Judges who cared to do so could file opinions.

___There being no further business, the meeting was adjourned.

~ Joseph R. Byrnes
Secretary

iﬂ T Foubkn#!&hﬂsﬁrei”’nﬁiﬁm“'w”“ the monous o
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A special meeting of the Supreme Bench of Baltimore
City was held on Monday, March 16, 1953, at 12:30 P, M,
All Judges were present with the exception of Judge Moser.
Chief Judge W. Conwell Smith presided.

The purpose of the meeting was to sign the Order
denying the motion for & new trial in the case of State vs,
George Edward Grammer. The Order denying the motion was
signed by

Chief Judge W. Conwell Smith
Judge John T, Tucker
Judge Charles E. Moylan
Judge E. Paul Mason
Judge Michael J, Manley
Judge S. Ralph Warnken
Judge Joseph Carter
Judge James K. Cullen

Memorandum opinions were filed by Chief Judge Smith,
Judge Warnken and Judge Tucker, and a joint opinion dissenting
from the majority opinion was filed by Judges Niles and
Byrnes.

There being no further business, the meeting was

ad journed.
Grum.m& Loses Appesal To /? 6’-‘-
Supreme Bench For The prosecution contended Gram-
1 New Trhl mer killed his wife for what the

zibrocky, 25, formerJOS€Ph R. Byrnes
murder in the Secretary
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i el G
{down his appeal, Judge Bmory H.|gaor gese: 5|
Niles and Josephi Byraes dissented. prisonment by hangiog ar b,%
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! could not give a fir and Impartinl

| pardal jury trial

| trh‘!. tuthet than u court trial. This

Supreme Bench of Baltimore City

Filed March 16, 1063,

i Indictment 3644/1052

STATE OF MARYLAND

8.
GEORGE EDWARD GRAMMER

Anseln Sodaro, Btates Attorn
ant States Attorner, for Siate.

for

Jjumm‘ skLeraow, Theodore Sherbow and Bdward F, Bhea, Jr.,

oF, and J. Harold Grady, Asslst-

Ormnmos on Moron von New TRiAn

WARNEKEN, J.—(MABSON, MANLE
concur In this oplnlon.)

Defondant's present counsel has

argued the following flve polnts In|l

support of his motlog for a new
trial: (1) Two television broadeasts,
one the same evening shortly after
defendant signed a col on,
another Iater in which Dr. Fisher
appeared, and the Information eon-
talned in newspaper items aod a
magngine article were of such nn-
ture a8 to moke [t Impossible for
defendnnt to obtain n falr aud Im-
partial trlal; (2) because of such
publicity the Couct should hbave
postponed the trial to an indefinite

date; (8) the use of a fletitions|

name, with the conseut of the trial
Judge, in taking bail from an im-
portant witness who lives in another
sinte to endeavor to awssure her
appearance at the trinl; (4) l'IIII.IIl.E--
slon in cvidence of the co
glgned by the defendnnt; [m I.hn
verdict of guilty in the first deg
cannot legally be justified from the
evidence. These poluts will be dis-
cugged in the above onder,

(1) This point involves two parts,
vis, (a) d nnt, beenuse of sald
publicity, would have been unable
to obtaln an Lmpartial jury, and
therefore had to elect to have the

1 bofore the judge without o
iry, (b) that Judge Moser woatoc
similarly affected by the publleity.
The rently

Intter contenton ap

a postponement of
Judge Moser retive as trinl judge.
On the contrary be consented to
suggested date of trial and vol-
untemd thnt defendant was rather
fortunate to have Judge Moser hear
he ease ng he was sure Judge Moser
will glve defendant n falr and lm-
partinl teial”
‘As to the antpnrtortthe conten-

of defen- |client,

¥, CARTER and UULLEN, JJ1.,

er such proflered proof, If seen and
£ rend, had such an efféct upon
their minds that it would be Impos-
sible for them to give o fale and
impartinl trial based only on the

term for stabblng atiacks on women.
He was found gullty by the court of
murder (n the firat degree and sen-
tenced to be hanged which was af-
firmed on appeal, nfter we denied n

|motion for & new trial. Counsel for

James testifled In the contempt cose
that he took a trinl by the judge

|beenuse the facts published aboug

his client wade him feel he could
not plek a jury which wonld not be
linfected by knowledge of JTames'
confession and his criminnl backs
gronnd, This was held to be conelu-
slons of the witness nud not state-
ments of faot, The court ruled thut
|prejudice could not be lnferred from
the brondensts themselves and there
waa no :llm-:l. evidence of prejudice

he

tion, Mr, Mprleos statement to
Judge Moser us to the remson hils
client elected o trinl by the judge:
Is no different and should be ne-
corded the same churneterizntion s
the statement of Jemes' counsel.

Thus the Information brondeast
about James Included other erlmes|
and wis more explieit than the pub-

gvidence hearl from the
stand, which is the test” He also
mentioned that with the ubsnlma

leity datn in the present ease, IE Is
therefors clear we cannot hold that
the defendant was prejudiced In the

right of removal from
ity which defendant has, there lmn
been no proof to ahow mr. St wuuln!
not have been for

Instant ease. Defendant's connsel In-
alsts that the rullng on this polot in
Baltimore Radio Show, Ino., supra,

10 hnye the benefit of n quaiified
Jury in some other jurladicHon of
the state.

Counsel firat had to consider, if
ihe confession was admitted In ovi-
dence (and this was for the Oourt
to deeide), whether a gullty verdict
could possibly be avolded, irrespec-
tive of the method of lﬂnl‘ in view
niof the evidence relating to defen-
dant's lufidelity and the terrible de-
tnils with respect to the method of
cnusing his wife's death. Ir It was

d to be con-
corned with the degree, £ ia,
guilty of first or second degree mur-
der. This impertant question would
depend on whether o judsn ora Jar.r
wonld be more analytieal and de-
tached from the groesome focts to
earefully welgh and consider the ele-
ments which cun.lﬂtuta the differ-
enge between the two degrees of
murder, This and other qunsllou
I.nvolvl-ns tacties and strategy ha
to be determined before the Ld.nl
Itlnhuelntsmwhtrymﬂler
course of action. We are unwilling
{0 nssnme Mr, Federleo did not glve
full consideration to these vital
malters and that the retlon he took
or failed to take was not deltberato
and beélleved by him at the time
to be In the best tl!tnmt of his

Defendant {nsista that the matter
d and the hod used was

determined that under such elreum-|
|stunces o verdict of guilty wae in-
|evitable, counsel then ha

is not controlling heeause that wos
a contempt case, In Jin discusslon
of the logal contentions In Baltimore'

dig Bhow, e, supra, the CQourt
|pointed out and answered one of the
questlons Involved,

“We are usked to hold thnt dis-
closure of the fact that the ne-
cused had confessed, and had pre-
viongly been convieted of similur
erlmes, presented such o ¢lear and
nrmnt mmuer ns to deprive the

ccuged of his right te a falr
1.\-1,51." (p. &2qa).
- - - - -

“Assuming that the case at bar
was ‘pending' ns soon ns the apc-
ensed was arrested nod charged,
‘but before his Indletment, Her-
Tandi va, Commonvealtl, 314 Mass,
424, 60 N, B. 2d 210, 216, it seems
clear that the were fact of publie

~ag to that
‘might, or might not, be admizathle
In evidence against him, would
not prevent a trlal or vitiate =
subsequent jury verdict. Our de-
clslons so hold.” (p, 828).

The Attorney-General In that ease
mado the same polnt which defen-
dant 1s now making but the Court's
anawer was empliatic and left no
doubt for the future:

“The State earnestly contends,
Tiowever, that the question I8 not
whether tlere fs soch a showing
of prejudice ns to witlate a trial,
but whether the slatements were

lutor postponed 3
the request of l:lua Shutu‘a .Atlnl.‘m
On the latter date Mre, Federieg
made o "‘mtammt for the rétord”
hr proffering ns evidence local news-
[matter broadeast from]
tnlm'ininn and radlo stations

t
riered
vﬂ!h and dopr!ml of by rhm pub-

eatlons to n free choice of mind
ln aemun a falr and impartinl
trinl by n jury, t'.'ma daprm.ns hlm
o s conat natitutlonsl rights of trial

tondant that: HCtheatles Aty
{eration to the evidenca which would

prajudicial to defendant ns a mat-
ter of luw, or, at least, it was of
llu:h o eharacter it ghould be in-
forred that every nmmun Juror

{n Baltimore om d been renderad
rejlld!mﬂ against

joath, he conld not give fair consid-

be produced nt the trial. This con
tention must be refected becnuse of
legal precedents, b, g on us, in-
volving similar or worse publl dhr
|1t is not raums or neccssary to
review all the pablished or broad-
cast matier relating to the cose.
The television Ubroadenst on the
evening defendnnt slgoed o confes-|
slon ‘18 pirdbably the most pointed
of nll the publicity items set forth
in defendant's so-called Bxhibit 7.
Thereafter the ni

were In substance reiteration in dif-
ﬂmnt forms of previously broadenst

jury.” Judge Moser t

rected the tlerk to agnin
defendant, After agalp pleading not
guilty ha was
elected to be tried by a jory or by|°

nsked whether he|broa

efendant,

the ;Inm and he elected to be tried
the  judge,  Nelther before’ nor
the election of & court trlal

ns o fury trial was not re
quested, there was no need mr tlw

Federlo
further reference to It and w!lli;:ﬂ.r
proceeded with the trial ]
#tate of the matter there should bo
nothing for us to conslder. But de-
fendant's present connsel enys a
motion - for an  indefinite ' delay
should have been made and, in the
interest of justice, we should so
treat it. To do so would not only
ereate an anomalous and unreal sif-
nation, but wonld be o precedent in
the foture for ai ol sem-

State's nitorney and police bad so-

cured o statement from him, that he
vigited the scene of the murder with
them, cnge was mneluded
«|Grammer hne boen brought to Jus

tiee and will be charged with -
dorlng his wife. This conld only
o|mean-to o person of even very aver-

per aemnnla.;n tha

a potential jury. We should have
grmra dificuity in holding thmt the
snme statements that wonld not be
so prejudiclal 8s to requlre the |
reversal-of o death sentence, could |
still be so prejudicinl as to support
convietiona for contempt. But even
drawing the ‘inference, we think
‘e proof does not meet the pres-
ent test lnld down by the Bupreme
Court, which requires more than
an inherent or rensonsble ten-
dency {o prejudice, or even the
probabllity that it will do so." (pp.
830-381).

That the necused [n o eriminal
case must produce pworut‘pm.'lm'l.{mi
|from informatlon p

hilm s, as the Court sald in Bcllir
mora ﬁnﬂo Shotw, Ine, supra, not a
new prineiple of law In Maryland,
t eose the Court referred to
its pravious declslons in Garlifs ve,
State, T1 Md. 208, 800, Downa ©s.
Stote, 111 Md. 241 ; Nowton va. Hiate,
147 Md. 71; Jonos va. State, 185 Md.
481, In two of which cnses state-
ments had been published to the ef-
fect ‘that the ace  confessed, |
See also the recent case of Laroh

88-luw, Btate, 92 At 2a 408, declded
Novembor 14, 1032, In furtherance
of lis discusslon that mere oppor-
tunlty for prejudice does mot ralse
o presumption that it exists; that it
must be proved nnd that the effect
of the pobliclged information is

age Intelligence that defendant had
confessed although the word “state-
ment” was used. Other detnlls re-
Inting to the erime wers Ished
::;:‘T time to Ume up to the time of
While this television progrom was
helng broadeast the Sinte's Attor-
neys of Baltlmore Olty nud Baiti-
more Connty nnd police officers, who
took part in the Investigation, were
in the studio nnd they were

blance of orderly vmcnd‘um in erlm-
funl trials, dn this cnse change of
counsel affords the opportunity -to
indnlge in hindsight, but it alse
hag Its limitations.

An there 18 a totnl Ilnck of proof
in the record that Judze Moser was
w0 affected by snld publiclty that he

trial, n motion, even if 1t had been
made, for delay would have had no
factunl support nnd therefore is

fmportant at the present Hme, This)
requires defendant to rely on what|
ta; aftor all, his main contentlon,
viz, that he elected n court trinl

becnuise he could not obtain an im-|feln

This polut ns-|
aumes  Mr. co dld oot act
advisedly in the actlon lLe took or
falled to take and that he desired|
to ndvise his client to take o jury

Important question must be declded
enrly by cou in overy serfons
erimingl cose. fle there are yarl-
ous eonsiderations that bear on the
declslon to bo made there Iw, at
lenst, somep element of chance in-
volved, After o choles and an ad-
verse result, one not responsible for
the cholce s free (as an advoente)
to prefer the other method of trial
It Ia qulte possible that very fow
lawyers;, familiar with the facts in
thir case, would have advised thelr
client to elect n jury trinl, but we
do not have to resolve this matter.

In any event 68 no request for a|Pol

Jury trinl wos mode, whether nn
impartial jury could be
wns never presented to or declded|

not |tnke this opportunity to express our

jense of Baltimore Radio Bhow, Ine.,

{ngninst several radio statlons,

sepurately televised and comments
made about thelr parHeipation in
the case. Although these law en-
forcoment officers made no spoken
comments doring the broadeast,
thelr voluntary presence must haye
been with knowledge of its purposs
and, therefore, they are chargeable
with any lmpropricties !nvnlm:l We
regard sneh o performance Improper,
undignifled and unnecessary, We

|disnpproval of such practice and
hope it will not be repeated in future
eages, The courts probably have the
traditlonnl power to discipline of-
18 who ore a part of the ad-
minigtration of justice.

As nbove Indlented vo effort was

iy one of degree, the Court
In that case sald:
“In n ecapital case he [defen-
du.nt} fing an nngualllied vight of
emoval. Code, ‘Artiele 76, seotion
1on These rights are predicated
upon the ever-present possibllity
ot public indignation and preju-
dice agninst an nccused, where o
erlme of a wuanton or shocking
charncter is committed, The mere
fact of arrest, or Indletment, lm-
plies that the police believe the
acensed to be goilty, or that the
Grand Jury has found o prima
faclo: epse. Knowledge that the
guhuc authorities are active may
ave o tendency to uilay public
excitement und fears, so often
mngoified by ‘word of < mouth.
Trials eannot bo held in o vacoum,
hermetieally sealed agalnst rumor
and report. If n mere disclosure of
the general nature of the evidence
relied on would vitinte n sobse-
gquent trinl, few verdlcts could
stand," (p. 3830),

This renlly becomes n discusslon
of an ahstract proposition of law be-
eauge, fg previously mentioned, de-

d did not ralse the question

made by defendant to prove that
the published statements were prej-
lldiclnl And it I8 dlenr from the|
ndjudicnted eases they conld not he
found to be préjudicial merely from
reading them, The law with reapect
to this subject matter was fully re-
viewed and stated [n the recent|

w4, Btote, 108 Md. 800. Althongh the

of Inabllity to obtuin an (mpartinl
jury, by motlon, request for indef-
jnite postponement or in any other
way. This discusslon, therefore, must
be based on an assumption that does
not exist. That Is, that (a) the polnt|
was praperly made before the trinl
started and (b) the Court ruled
agninst the dcrund.unt. If that had
been the case, in order for the de-
pravall he wonld have to

case lovolved contempt p dings l
b

grew gut of the broadeast by radlo
of Informntlon about Bugene James,
who was charged with the murder
of a child, The latter, an cleven
year old glrl, was atabbed to denth

to
eatablish thnt there had been a de-
nial of “idne process of law" in violn-
tlon of his rights under the Foor-
teenth Amendment of the Federal
Constitution. The fnels in the ease
at bar do not estabillah that the de-

while at play. The Information|f

wis precluded from having |
a fnlr and impartlal trinl. Therefore,

lurundmnt was !urnlslmi by the
fee ©

of
City. It was not only stated In the
brondcast that James had been ar-
rested and charged with the erime,
but he had a confession,

by the u-m mnrr. Therem it

cannot be t l that

hns been prejodiced. Judge Moser

mdl enlly commented on the fact|
“there had been no testing of

i where the earving knlfe was
burled, which was found,
shortly before raped A woman in
the vieinity and just recently had

there hns heen no dentul of “due pro-
ceas of law", As previously men-
thoned there 1s no proof of prejudles,
and rending of the informntion
brondeast does not of itself estnb-
lish such prejudice ng wonld have

‘hnd |prevented defendant from obtaining

a fair and impartial jury.
There ln a difference in the Fed-

prospective jurors to find out wheth- been rel

released from a ten year prison

eral courts and In the stale courts



je—
| reapect to the latter question,

il o the Federal court may be
bed to bo unfalr oven though
15 not n Inck of “due process
«" which {5 the minimal re-
went In order to justify the
pdation of a trinl in n sinte
| MeNabb we. U, 8., 31

n'ms‘l recent controlling case)
subject Is élrmato e, Cali.

trial, Unlted States va. Dennis, 183
F. 2a 200 (0. O, A, 2d), Oct 1,
1030, In the Delaney ense the Court
found from the datn submitied In
|support of the mollon for a continu-

“lanee that there was prejodice which
shonld requlre the Court to ng-
e

tlon of delay of the trial was re.
Jeeted In the famous Commuulst

which was a convlction of rape aund
A death sentence, the Court aifirmed
the sentence but sald In its opin-
lon that beeause of the Rravity ul'
the 1t would 1 im

poerfections of the record and cx-
nmlng all rulings of the trial conrt,
which It was clalmed were preju-
diclal to the defendant, We have
also sidered nll rulings of the

|clse Its d
trinl.

348 U. 8, 181, decld
It Involved conviction of
of murder In the first dogree
girl six years of age. As stated
be Court the search for nod ap-
.-uuum of the defendant was at-
|4 by much newspaper publiclty,
een the time of the murder and
of his arrest newspo
fal clrculation In the An-
area featured In banner head-
the manbunt which the police
conducting for defendant. On
lay of his nrrest these news-
s printed extensive excerpls
his confession In the District
mey's office, the detalls of the
jsslon having been released to
heess by the District Attorney
lriodle Intervals while the de-
hnt was glving the confession.
e following Monday, four daya
the newspupers Teprinted the
fext of that confession as It was
Inte tbe record nt the prellmi-

Aprll]th

¢ pri of lnw which are con-
of prejudlee and we canmot, from
meﬂl{amdlnu the publlcllx data,
find t

di¢e ng to provent an lmwrtul trial |
elther by Jury or by a Judge and,
of course, there has also bLeen bo
vlolatlon of defendant's conatitu-
Honal rights ns nbove mentioned.

(3) Defendant's third poist Is
with respect to the Octitious name
used by the witness Mathllda Mizl-
brocky. 1t appears that sho works
In New York nnd hor parents live
In Conada, She was required to
nppear in Baltimore pursuant to the
uniform extradition procedure be-
tween Maryland, New York nnd
other sintes. Rather than be con-
foed In fail as a materlal witness
until the trinl was hnd, she guve
bafl in the nmoont of $5,000. 1In
dolng so the ball plece showed her
name to be Mary Matthews, which

by 1
In the eane at bar, applying
trolling on uw, there Is no proof

t there wonld be such preju-|

trinl court but none of them wus
erroneous, We cannot, however, re-
construct the trinl, nssnme the em-
ployment of other tactles by coun-
sel. and set up and declde legal
jauestions withont kuowledge of the
|context or which may nover bave
Lad any factunl basls for suppert.

Our discretion 18 unllmited ouly
In the sense that when we grant o
new teial there ean be no appesl or
roview of our action by a higher au-
thorlty. But It would seem to bo
Implicit that such action should not
be taken unless we find that the
trinl court committed prejudiclal
errors n I8 rullngs or we feel thnt
injutice has been done.

The motion for o new trial shonld
be dealed.

SMITH, O. J. (MOYLAN, T,
curs)—
After n carcful reading of the|
Ilm:lhr ﬂmlﬂ! In this case, and full

Con-

of

due procesy prurl.uinun of &3“-
stitution,

I concur In Judge Warnken's
oplnlon as to the result.

NILBES aml DYRNES, JJ. (Dissent)

In our opinlon a new (rial shonld
be granted In this case, becnuse tho
most fundamentnl right of a cltl-
zen of Maryland hns been vielated.
This 18 the right to n trial by a
fnir and impartiol jury.

The Coustltution of Maryland has
provided for more than 176 years,
aml now provides, that

“That In all prosecutions cvery
mun hath a right * * * Lo a speedy
trial by an lmpartial jury, with.
out whose unanlmous consent he
ought not to be found gullty.”

Declaration of Rights, 1770, Ar-

ticle 10; 1507, Article 21,

The Oth Amendment to the Con-
stitution of the United States is in
substantinlly the samo terms,

This view Is In no way an expros-
slon of oplnlon on whether the
Defendant s gullty or innocent of
the crime of which Le Is chinrged.
Still less Is It an approval of ch.lu-
inal or any otber misconduct by
{anyoue aceused of soch erlme, It s
slmply an ailrmation of most
bogle peinciple of crlminal luw,
|namely, that o cltizen charged with
a erlmo has e right to Do tried

-f hearing. Defendant was varl-
described In the headlines and
ke lext of news storles as o
Lwolf”, “a fend”, a “sex-mad
i* nnd the lke. The District
faoy annoonced 1o the press his
i that the defendant was gullty
jane. These facls greatly out.
the Informntion brondenst and

nppeared o the publle press|

present ease. The Couct held

tho Off v w falr and Impartinl Jury, npon

present bout. .

things which nre pot In the record), :2:1,::,”;1& I;::"i?:numwno:“g

I conclude that Judge Moser de-| onind the zlght to o fury telal by

ferves pralse, rather thau eensure|pubijelty which polsons or preju-

for the conduct of the trial. dices the minds of hils fellow citl-
The rights of the accused were|zens In ndvanee, so that bls right

.mupulg‘m, nmrdoll _lim. Hislip obtain an Impartial Jury ls g

palred, elth holl, I
In evidence, No fair mimlmi permon Sliar whpnTaus b

was done by iho Siate's A

after consultntion with Jndge Moser,

Apparently the purpose was to avold
by

while the ense was umlunx trinl
According to a statement made by
the State's Attorney at the _bear-
Ing, the correet name and
of this witness was prompily given
ta Mr. rlco, and when the facts

'rm. 1s cspecially true when the

e defendant had fulled to|

lhl: the newspaper accounts|

abont the fletitlous name and the
renson for glving It were mentioned
'Imr Interrozation at the trial

Iﬂm ‘hlm auch

for the use of the

s to
ta falr lth The following
at of the Court would scem
‘most apposite and conclusive
first polut made by the de-
t in this case:

eed, at no stage of the pro-
ngs has petitloner offered ko

Court simply to read those
nnd then to declare, over
watrary finding of two state
8, that necessn:
him of duoe process,
mnnot do, at least where, ns
the {nflnmmatory newspaper
nts appenred approximately

which was one of the
‘§¢ prominent features of the
fopper nocounts was made vol-
Iy and was Introduced in

at the trinl itself” (p

Intter case the Court held
no showing of prejudice|

deg
) The second Miu: wmade by

nut polut which
lﬂmmnd.- It must be
founded’ nn the fact that defendant

name Mary Matthews was given in
open court hy Judge Moser, and Mr.
Pederleo stated he bad no objection
to It.  Present counsel insists that
the publication of tho witness' trus
name and pddress bad the possibil-

cllent voluntarily coming forward
nnul glving helpful mtmon.r.
80

Ity of some person unknown to hls
It

eould repsonably doubt that be in-
flicted the eruel blows which re-

elrenmstantlal evideoce of premed-|
Itntlon is abundant.
That he was forced to tho elee-

ton of a court trinl, rathor than|

publlcity hns been Insplred or par-
tielpated In by oflicers of the State
L.

sulted In his wifo's death. ‘Tho|jisel

Nor Is this casa one Involvig o
clash between the principles of fair
trinl und freedom of the press. No
quutlon of freedom of the press or

a Jury trial, by the ad public-
ity, 1 In:uuu to be n false mm:lu--
slon, mot based on fact. That le|of
ever wanted o trinl by Jury, 1 serl-
onsly doubt, It wns merely the ki
of case in which hls chonces of
n frst degree verdiet were

that an

porter

nump and her photograph appeared
In the News-Tost on September 20th,

gpect to her relntions with the defen-
dant

We see no reason for Judge
to have disqualified himself merely
bcum ha slgned the bail plece to
of what the

that- there was uo deprivation
procesa of law. o

State's Anme.r regarded s a mate-|
rial witness. Weo also do not flod
that the deféndant was prejudiced
elther by that nct or by tting
the witness to nso a Actitions nnme
in the manner deseribed.

nenl.nlt tho admission of &
in

learned tho nawe and mldrcu
of Miss Mizlbrocky and her wm“‘

together with varlous facts with re-

Aoser | P

{4) The only real polnt made
cfendant’s

better be.rm n Court than a jury.
He freely

For this Court to nesume, without
pmnt that the minds of all persons
80 polsoned ngainst hlm by

uu kun publie htomt. and wido|
lle. comment in ress, that

he could not mhn I. falr trial, | the
elther by the Court or lum and
that the trinl should, without any
[request by the nuum!. have been
vl::‘l?o ned indefinitely {8 simply fan-
L5

I might concur in the separsto
opinlon of Judge Warnken, but for
hls statemebt that the power of

Court In consldering new trial
npntlmlluu. 1s lUmiited to érrors of

y inek of due process, and m

grew
nut o! some confuslon with respect
to o statement made to defendant
hy Captaln of Detectives Mukphy;
that s, whoether the statement was

of clenrly Innocent

Our powers are much broader, and
extend to every clmnent snd incl-
dent of the trlal, No artifielal nor-
rowing of those powers Is necessary
‘of the verdict in

o T8 Were
the {and stated apednullr that the state-

ment made by Captaln Murphy was
nfter the' co ot was  glven.
Judge Moser found that the confes.
slon was voluntary on the part of
the defendant and admitted it in
ovidence. We find no bass in the

ciinnot obtaln n fale and i
trinl,  and that time is Isl.‘ell.td.
erase or cause to fada th

the proof
of ‘the-

crented by the :ntomduq pub-
lished about bim, This polnt like-

ent conclusion,

() Defendant also contends that|
under the ovidence 'the most severe
verdlet that eould have beéen ren-

wise hae no legnl standing b
no request was made by defendant’s
connsel for o wrpwmenr. of the

i asquiesced
edtlior dato o! trinl than actually
uel.'urred Iu lulrport of this onnml-

1 re-

B T ¥
ing the whole record, wo think there
is ample evidence to Justify a ver-

nnjdist of mordor In the st degree,

and it would serve no usefol pur-
pose to rtt;.tll'm the facts that would

uu heavily on um ense of Delanoy
o, Unlg‘!t Slalﬂ"ic 100 ¥, 24 107

Finally, defendant's counsel urges
that, Irceapective of Inadequacy of
Iprocedure at the trinl to rolse sowe
or all of the polnts now preursted.
we should grant o new trial in the

exerelse of our so-called upllmlted
discretion, and Murphy va. Stale,
184 Md. T0, T4, s cited In support
of the snggestion. In that case

for a differ |y th

demd wns murder in the second |
‘Afte A

for the
this caso, which is fdlly supporied
by competent evidence in the record.

TUCEER, J—

It Is my oplnlon that Judge Moser

was not disquallled by any pre-

trinl netlon on his part, or other-

wise, from altting ns court and jury’
¢ case, that the

orr In th

|elgned loto the

that there: was ample cvidence to
Justify o verdict of fOrst degree
murder, and that under the lnw, as
{applied to the facts that were prof-
fered at the trinl and presented
at the hearing on the motlon for
|new trinl, the defendant was not
depeived of any right under the

exteiislve bedrings in Doston nnd
cliewhere, aud the focts developed
were given widespread publicity in
the newspnpery throughout the coun-
try. There was considerable testl-
mony with respect to Delnney's con-
et In oflice aud matters amount-
Ing to larceny and embezelement|
which occurred prior to his appolnt-
ment nn collector.  He was convlet-
ed by 'n jury, and gpon appeal the
conviction was reversed on (he

and lmpartial trial. The glsl
the dectsion is that the case should
been heard at the par-
r Ume and not until the ef-
fect of the natlonwide publicity had
had ‘n chance to wear off. ‘There

laney case. The latter occurred In
n Federnl court whera It was not
necessary, In order for the Court
to take the nctlon It did, to find

that there hnd been a violatlon of
the due process clause. Secondly,
Delaney's counsel not only request-
ed the Congresslonnl Committee to
discontinug the bearlngs and the
press releases and publicity fowing
therefrom, but severnl motions were
filed before the trinl began for a
continuance of the trial for a rea-
sonable time, which after hearing
wero denled. Thuos orderly pro-
cedure was observed in ralsing the

difference between a leglslative pub-
lie bearing prior to indictment and|
one where trinl is Impending under
an existing Indictment. In ehortr
that the um ]mln |I.I\I not exereise,
a sound dl

nsked to do so. 'l'hl.l mnral quu-l

clected o telal by tho|Judge Moser,

t of court publlication
ln nvolved ; nor is this a uuuﬂnn

other organs of :luhlil:ll:r. ns m

Ind|the case in Baltimore Radlo Show,

loc. va. State, 103 Ad, 300.
It should be expresaly stafed thnt
this opinlon In:pllna no criticlsm of
the trinl wi dl@:.l tgil“h “nd
L] with o
fnlroess, in difieul “e'lmmnmwu

which were not of his making. Nor

s there aoy eriticlam of the motives

of the prosecuting atturney,

Mlm. or other persons engaged in
case.

A readibg of the testimony shows
thot the criminal Quuﬂu ‘An th.l-l
case is the degree of the crime,
on this point depends the pril
ence between the possibility of a
santence to prison and a sentonco
to death, No graver question is
possible. This question is essen-
tially and traditionnlly o question
for ' tho Jnry, and it seems to us
to bn be,rn nny ressounble dnuht

publlelty given the cnn
pﬁnr lo the  trinl
vented the Defendant from hlrlax
nn impartial jury.

In: the clrenmstances in which
this motion Is now presenled, there
In indeed o conflict between funda-

tal

at thi
for o new trinl, motious and other
mensures might have been taken
with 1wore striet formality io order
to effect o change of venue, to: post-




| to the story."
| To suggest
not prejudiclol to the

(muﬂnum from preceding Page)
pone the trial, or to examive fndi-
vidnal Jnmrn ns to thelr preju-
dices or beliefs as o result of nul.ll.l':
ulterances. ‘These are procedurn
matters, not nmtu-rs or substnuce. |
It 18 obividus that rules
are lmlporuuu and also thut there
s need for malntaining snch rules
to effect orderly judiclal adminis-
tration, But in o conflict between
techuicalities of procedure and sub-
etantive rights In a capital case, it
con hardly be econtended that teeh-
nlealities should govern.

At the very beginning of the trinl,
counsel for Defendaut made the
point that bhe had boen foreed to
walve a jury trlal because of the
publie feeling engendered by the pub-
lelty over the ense, and he proffered
coples  of newspapers, magnzines,
and radio seripts. The Court gave
him leaye to Introduce them there-
after. These have now been offered
ns Exhiblt 7, and this Dench hos
recelved them. Nut they add nothing
to what every Judge and every elti-
wen fmew already.

Hveryone in Baltlmore who read
the newspapers, Ustened to the radlo,
or witehed television knew of the
hill down which the ear was sent,
the stone ander the the

of procedure)

all this dumm:lng mlmux respect-

Ing Delaney; * = **
With regard to technleal faults In
the record, the Conrt sald (p. 116} :
“Nor do we think i significant
that the defendnnt failed to ex-
hnust his peremptory challenges
ot the time the jury was being
solected. Since he wos obliged to
atand trinl In the hostile atmos-
phere engendered by the extrn-
eourtroom publieity, he bad Httle
or no mason for assuming that
one Juror rather than another
would be more Hkely to bo Influ-
enced, econsclonsly or  unconscl-
ously, by hls preconceptions—ull
of them having afficimed, in answer
to inquiry by the trinl jndge. that
they wore prepared to determine
Delnney's guilt or Innocence solely
on the basis of evidence produeed

at the trial."

On the question of what ean be
done now, the Conrt snld (p. 114) ¢
“We think that the United
Btates s put to a eholce In this
mitter: If the United States,
through It legislative depurtment,
neting conscientiously pursnant fo
s conception of the publie inter-
est, ehiooses to hold a public hear-
Ing inevitnbly resulting m auell
| 1 to

packet of letters, and the “mystery
woman." All hud been disel

pubilleity |
 person nmtung um on n pund-
ng then the United

1
articles referring to “the perfoct)

crime,” slanted to indieate the gullt
of the defendant, who was then In

Stntes must nccept the conse-

quences that the judicinl depart-

ment, cl:amd with the duty of
he

the custody of the law, The
tion of the Defendant’'s guilt b

unmistaknble with the nnnounes-
ment that the Defendnnt had mnade
a “statement” which wns but a
transparent disgulse for the only
kind of statement which would have
:{.ny Importance, namely, a confes-

dant o fafr trinl
before an meurtul Jury, may fod
it necessary to postpons the trial
uutil by lapse of thme the danger
of the prejudice may reasonably
be thonght to hue besn snbstan-
Ually removed."
On the question of whether in

fact 71 d to the de-
i .rmzu Magruder, referring

Th!.s flood of publicity a
sfon shows of A g1
ln[lBleu.m er 2, 1052, in which the|

State's Attorney for Baltimore Olty,
the State’'s Attorney for Baltimore
Dount!. the QOllef Medieal Bxnminer
for the State of Maryland, and varl-
ous polics omma appedred In per-

to the "nvalanche of publielty” men-
tioned above, said (p. 116) :

#* & ® under the eircumstances |
It Is diiealt to see how anyone
could fall to perceive the risk of

s0u, and tlous for
having bro ense “to n con-
clusion” l.lld "!Iml.l.lg' wrltten an end

that such publlcity waa
TDelendnnt's
right to an impartinl jury seems to
us Lo disregard commaon genge.
There are differences between n

prejudlee.”
] for the de-

In

fondant has charged that n number|

of errors were committed in the trinl
{tself. We express no opinion with
regpect to these matters, inn}ndmu
the lssibllify of the
the making of sketches in the court
room where photograpls were pro-
libited ; the uee of & Netitions name
for the “mrul.ery woman."” Nor docs
this any view ns to

trinl hu- a jndge am! u trinl by jury.
Tlmu in

the Constitution, nu{l losofar as the
TDefendnnt desires to

tale ndvantage er it justified the verdict which was

the welght of t.hcwidem. or wheth-
to the De-

of them, the Constitution

_elearthntthemub‘lmnwhw,

The
fendant by maﬂng a Jury teinl lm-
possihle §s 50 muech more imporiant
to this Defandnnt and to all citizens
of Maryland, and so mbeh. clearer,
that this opinion rests npon that

ground alone,
It should be made abundantly

£ 1 gullly, It 18

{baye been afforded him, and wheth-

lier the p
every cltluen of Maryland I.I ent!md

or they may 1o similar maoner be de-
nled to any other eltizen, de-
fendant may be Innocent or pullty.
If the evidencs at a later trial proves
him guflty he should be, and in all
probability wﬂl Do, convicted of
whatever erime or degree of erlme
the evidence may support. The right,

which has been violated ls the rlghl
of every dﬂnun of this State, and
the {mmemoria’ nrntwtlm of every

itizen of this State.

e presen

The: Bmle cannot contest the con-
clusion that the result of the gw-

lteity was to ralse & widespren
not universal, bellef in Balumum'
(1) That the defendant had killed
hl.n wife; (2) That he hnﬂ pre-medi-
the perfect crime,” and (3)
m:m hnd confessed to that erime,
It may be suggested that the dam-
fge is now doue, and that there is
no ture for it. The United Sintes

On n moton for a new trial In
o criminal eago the Sppreme Banch
may review the facts, Such review
enn and shonld extend to Important
facts known to everrone, even|
thongh not pecfectls included in the |
record. And In the review of a capl-
tal cnse, imperfections in the record’
may be disregarded (Murphy -:s.f
State, 184 Md, T4).

The Maryland Court of Ammlll,‘
in the ense of Jones vs, State, 186
Md. 481, declded in 1040, snid (n

)

| Court of Appeals at Boston did not|456

-'o! In runl Revenue, and kmputing
| & bad character to him

find 1t g0, In Delnney vs. U. 5., 190
F. 24 107, that Court was confronted

in its undoubted powers, hnd re-
lensed statements wklch had w!dc
elrenlution hﬂuﬁnf that the De-
Eullty of improper
uct in his position as eetar |

The :l. 8, Court of Appeals,
lug through Judge Cnlvert Ma,
dar, held that the Defendant's ht

to a fair jury trinl hnd been vio-|dice

lntud. The remedy, it said, was to
S5 it 0 e
Dol r ent

had been disslpated.

The following words, used to de-
scribe what was done in Boston de-
seribe almost meﬂy the sltnation
in Baltimore (p. 111)

“A cltizen shonld not be: co-
erced to relingquish his rl[x!lt to
o jury trint and submit to 4 trinl
before the conrt, In order to es-
enpe mn intolerable situntion of
a trisl before a prejudleed jury.”

Margland justice requires the ree-
ognition of the Constitutional rights
of every person charged with erime,
however low or despivable his erime.
Thess tights must be preserved not
. |in form, but 1n sul

A basl

P
falr jury trinl, but no harm will be

of (done Dy the  State's taking the

only course which offers any hope
of curing the evil which the State's
own officers belped to crente. Fven

though such eourse mny invelve io-

tience or cxpense,
we belleve that it should be taken,
and Ehat the Defendnnt shonld be
granted a new trinl.

“The new nbliclty was
akumehrlmwn;mgmu mt-
page headlines dn
type, covering colo Mhml
storles emphasizing the more stelk-
ing nepects of the testimony. This
wis supplemented by radlo and
television exploitatiop of the snme
materinl, Naturally, due to local
Interést, the publicity was Iotensi-
fied in the Boston aren, but it was
also carried by the blg press ns-
soclatlons far and wide throngh-

out the nation, ® * *, One of the
exhiblis (n the record {s an lssue |

of ‘Life’ for November 10, 1051

(o weekly with an advertised eir- |

cnlation of over 5,000,000), * * **
On the question of whether It Is
proper Tor publle officers to glve out
informntion supporting sueh pub-
Uelty, the Qonrt sald (pp. 118-4) :
“If all this materinl hnd been

fed to the press by the prosecnting |
officinls of the Department of Jus-

tice, we think that an n]lmllute
eonrt would have bnd to say th

the denial of o longer cnnl.tnumn
wag an nbuse of discretion. We do
not think that doubt Js east upon
thls propesition by Siroble  va.
Callfornia, 343 U. B, 181 (1062).
-aw

“ot eo'nm.virli vgule$nro bm;
a gross impropriety on the part of
the proscenting officinls if they
Yind made avallable to the press






