apecial provifo, thit if the courcil are divided, the governor
may decide their concurrence himfelf. The legiflature can
canfer no powers on the governor and council to, be exe-
cuted jointly ; they might name the governor by his name,
and the counfellors individually, and then like other indivi-
duals, they ‘would become joint commiffioners; but they
muit then a& independentiy of their conftitutional authority.
We have remarked the great caution and care-oblerved
in the language of the conitizutios to avoid any inference
that the governor and council are conftituted juta one board,
and to prevent his powers from being confounded with
thofe of the council, when he prefides over that bedy—a
feparation, witheut which, the obje@ and nature of a co1-
current act of the governor and council could nnt pafiibly be
maintained and preferved
when constitutionally and lepally abeent, the first named of the
council, quahfied as governer, prefides fer the fame pur-
pole, and with the fame auhority, hat his ftyle is presicent
of the council ftill.  The beard of council having decide_d
on their advice and confent, cither by a majority of their
own votes, or in cafe of divition, the governor, by ipecial
autherity in that caie, having decided, it becomes then that
conftitutional advice ard consent—ihat concurrence, whi.h
the conftizution and laws have prelcribed in fpecified cafes,
as an indil‘penfabl': requifite, to erable the governcr to sty
and without which duty obtained, there is no doubt Lut
that the aé& of the governer, in any of thofe cafes, would
be unconflitutional, iliegal and invalid —But Gill that ad-
vice and canfent can only be one part of an executive aft
in thefe cafes ; it Qill remains for the governor to comcur
and execute ; for if it has ever been one of thofe fre caces
in which he could vote—{o far as be voted with the council
he a{:edjointlj. he has not even then concurred as gOVernor;
and if 1t is cve of thofe cafes on which there was no diviii-
or ; and a governor may seree kis term out without a divisi-
or ; axd there meser can te a divisioa, if tre constitutioral
rumber of memiers attend their dutv; {o tar from concurring
as GEVeInor, unlels it was on his own remination or fropos
sal, he has not adted at all: His power and duty laid down
generally by the conftitution remain flill to e executed,
which are exprefs, that the governcr, (with the advice and
confent of the council,) skall appoint officers—embody the
militia, &c &c. &e. This returns us again to the conflitu-
tiona! and legal meaning of advice and consent, which we
have aiready, and we hope fatisfadtorily, difcufled

So far we have proceeded in explaining what we confider
25 the sutstance of the conftitution, and it now remains to
f, eak of thofe forms that are effential for the preferving
and carrving that {ubftance into efiect. On the threfhold of
this inquiry, we have immediately opened to our view, how
thele mlfdpprelxcnﬁons have frft arifen—how all thefe
abufes have crept in—and how fome able and fonest men
have gradually been led into 2 difference of opinicn, and to
imbibe prejodices that it is di$cult ro cz?dvcare_ Still we
hepe and believe that whar we {hall now fay on this fubjedt,
muft prove entirely fatisfadtery to every benest and intelli-
Sent mar, Lowever deep racted his er)uL'.ices may have bren.

We muft premife, that the firengelt mind that has ever
3r,plied its prwers to the hxence_of governmeat, has never
\ et atterapted to detine bv analviis, what are fridly legitla-
Live, executive and judiciary pawers; feparating by lines
the departments difiin&ly from each other: the reafoning
faculty fvems to reccii from the tenfion necefiury to divide
ther, by the applicaiion of firft principies to that infinite
mats and endlels variety of human a&ivn, which refle&ion
fuggefts and hittory teaches. This indeed is the great aefi-
deratum in politics ; which, like longitude in navigation,
when once difcovered and fettled, will enable thofe at the
helm to fteer clear cf moft of the rocks and quickfands on
which the beft hopes of mankind have been hitherto loft.
Even thcfe enlightened flatefmen who have devifed confti-
utions or fvflems of crganic laws, have been forced to con.
tent themfelves with fome general and vague outlines ; for
all attempts hither:o to trace, by detail, have only ended jn

lexity and confufion.

Stridily {peaking, tuere are but two" diftin& branches of
government, the legiflative and executive ; founded on the
compound nature 01 man, who is a thinking as well as an
adting being ; but who has no other diftin& quality to ferve
as the bafis of that intermediate power, termed tlie Judicia-
tv, which has therefure been geuerally confidered as more
preperly a hranch ef the execptiv:——but thofe powers can
no more be entirely feparated in government, than the qua-
lities on which they are founded can be in the individual
man; every a& of government, therefore, whether termed
legiflative, executive or judiciary, confills neceffarily of
two parts, the one legislative or deliberative, and the other
executive cr ministerial, and it can only be properly referred
to the one or the other department, as the duties of deli-
berating or afiing preponderate ; we believe that the Creator

" pever intended man, 1n any fituation, to become a machine,
and we believe znd hope, that his omnipotence has fecured
his intentions from lafting violation” Man muft and will
think, and in fome meafure ufe his reafoning faculiies in
judging for himfelf, even when compelled to a& by the iron

. hand of power, and in fpite of the guillotine, the whexl, or
the bed of Procufies.

When the convention of Maryland, thercfore declared
that the governor fhould alone dire@ the land and naval
forces, and alone grant pardons and reprieves for any crime,
%c. taey unqueftionabls intended and expeéted, that he
fhould be a man capable of delil.eration ; and that he fhuuld
deliberate before re aded. Whien it declared that he fhould,
(with the advice ard corsent of council,.) appeint cficers,
embcdy the militia, f2c. it muil have allo intended, that he
fhould not only deliberate himtelf, but confult and deliberate

with cibers, and take the advice and consent of thofe who .

the conftituticn declared theuld be the council to the governor
for thefe fpecial purpoles. If their concurrence 1n fuch
+ cafes cannot be obtained, his own deliberate judgment will
not authorife him to aé&; but if it is obtained, then re.
“mains that executive power with which the council have
nothing to du—he is then to 2}, and is fill the fole execu-
_tive agent, for fuch the corRitution, by its exprefs words,
ccnltitutes him in every a&, whether to be performed with

. or without tbe advice and consent of ccuncil. )
in purfuirg and eftablifhing thele principles, we muft re-
t, that the council are f?"ul_r conftituted a brard of
_themfelves. 7o prefesve the yftem, {ecrecy and prompti-
. tode, of the esecutive charadler, the governor prefides to
be advifed, and confers perfonally, in order to deliberate
and difcufs the {pecial meafures fubmitted by the canftituti-
en for their concurrence § but to render the advice and con-
fent of. the board 2 feparate and difin& a&, which is effen-
tial to the nature of a concurrent a&, (2 word of the con-
fltation which the Friend to Candour cautioufly avoids ex.
plaining or commenting ony) the governor is not allowed
to interfere, unlefs they cannot agree, then, and then only,
- pre:decides by & votg that which is conflitutionally intended
"as an 28 of the council, and for the evident reafons already.

*"" Bat here the doubts oF rpen avif
‘on that pofiible occafich necelfarily implies that he fhill vore,
.on nanp Mhet. Whﬂh_tt' hiné.&zvgm,m fuch cafes are got
defigoyed uwgm' gether, and .whether  he does ot becoidie only
,the gn}niﬂeri\ . of the .comeil on! thife occafions,

#
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. baund by ileir ndv!:b’ud confentio aft'ss they ‘dired; it
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He prefides to be advifed, and -

roen arife—~that as his voting

. % .

appearing to them not the probable intention of the conven-
tion un auy pofble cafe, and that he fhould votc, and af-

terwards feparately 28, on the fame cafe. Itis unnecefJary

here to repeat, that the deftrultion of the general powers

of the governor by implication, and that too l‘ound‘cd on 3

poffible cafe that might never happen, cannot certainly bear

legal fcrutiny @ or that the 3@ of the council cannot pofﬁml

amount to more than advice and confent by the conftitution.
ut the £a& is probable, and certainly has .bcen'hnher!r)
believed by the Civil Officer, that the convention never ex-

pedied that he woald have to deliberate again after voting.
Had the language of the conftitution, and thofe forms cor-
refponding therewith, and eftablithed by long experiencs,.
been known, cblerved and preferved, no doubt ever could
have arifen, no quefiion en the fubjeX could ever have oc-
curred. )

The hiftory of law has long fince eflablifhed that forms
are effential to the prefervation of fubitance in government:
hence it is that the Lex Purliamentaria has been received 23
part of the common law of theland. The forms of execu-
tive procecdings have not been fo much expofed to public

view ; unfortunately, thole records of Maryland remained
at the revolution in the hands of the otfcers of the old go-
vernment, and were not delivered over, {as it is under-
1tood.) until fometime in the adminifiration of governor Lee.

The convention well kizzwthat the right of originating
and prepefing ever nad been vefled in the governors feme
of them had been counfzllors, and feveral of thrm, no
doubt, were well acquainted with the forms—they krew
that the acts of the council were in the form of advice and
consent, to what was confidered as the propofal of the civicf
magifirate. Hence it is that the terms tde coumzil to the
governor—the advice amd consent of the council—and the con-
currence of the council, are the exprels larguage uied by the
convention—all of which terms are alone nredicated on a
fuppofed precsdent ad&t of the governor, on which the coun-
cil are called to give, or not to give, at their difcresion,
their advice 2nd confent, and withcur which he eannot a8
on nis own judgment: on any otler priccipie they cre is
tler aense nor grammar. To admit 2 member to propols ¢
give advice wiien not afked, deftroys that unity of defign
fo effen.al to exccutive preceedings—t Jeliroys prompti-
tude, by fuggeiting various plans—gentlemen will become
attached to their own, it is not likely they wiil agree with
the governor until the moment of actios is Iofi, to feize
which is the grear chara&eriftic of a wifely conflitared exe-
cutive power; and finally, as a governer of Virginia of
great exprerience and found judgment coferved, more than
twenty years ago, it would eventually reduce the governor
to a cypher, even admitting his right, which was never
then quelioned, ot rejefing “that advice, and refufing to
a& by it. In fad&, it would defiroy the conftitution, and
therefore the convention have wifely guarded againft it, by
the expreffions and terms they have uled, and by cuntinuing
the governer the {ule executive agent.

We have already obferved, that when a power is con-
ferred to do an ad, the grant neceffarily includes all the
means, withcut which that a& cannot be effefted 1f the
governar is direéted to do an a?t with the advice and cen-
fent of others, the refpenfikility, in the firft inftance, ne-
ceffarily artaches on him ; he muit thew that he propefed to
do the thing ; and he mult alfu {hew diftindly, hew and
what it was he propofed to do, in crder to juttify himielf,
if the thing bas not been done at all, or improperly doue;
and, in order to fix the refponfibility on others, who huve
unrez{onably withheld their advice and confent.

This is the rational theory of the centtitution, founded
on all preceding pradtice ; but the cenftitutional point may
be at once reduced to this : proposal or nomination is either
an fheraental power to the principal power cf appointing or

perferming any pether executive a&, or a separatz power ; of

incidental, it is vefted in the governor, on whom the priuci-

_pal power is conferred; if separate, it is to be exerciled by
him alone, as one of all other the executive powers con-
ferred on him alone, where the concurrence of council is not
required by the laws of the flate.—Selt. 33.

This sole right of proposal exilting in the governer under
the laws of 1774, as will appear from all the exccutive re-
cords prior to the convention, and not repealed by that
body, but confirmed by a geueral graut, and indicated by
every agher expreffon of tie inflrument, is and must be the
constitution of Maryland at this day, This right at once
folves all the difficulties raifed by the Friepd to Candour and
the council, and will explain every obje@inn that can be
raifed, or feeming inconfiliency that can be diltovered, by
the ingenuity of man ; the ¢onttru@ion therefers of the C1-
vil Oficer bears this indelible claracteristic of truth, that
it will fuit every cale that can occtr, or can be imagined;
which the Almighty has beneficently deried to the fabrica-
tions of deception and art, however coulummare

Prior to an examination cf the deciton of the fupreme
court of the United States, it had been the opinion of the
Civil Offizer, that when the gowvernor had propofed, and
the council had given their advice and confent, thare was
then campleted that concurrence required by the conftituti-
on, and that tHere remained no other difcretion with the
governor than what naturally attaches to every minifterial
duty ; he ftill believes that fuch was the idea of the con-
vention, founded on former precedents ; for it could rarely
occur that a governor would have occafion to change his
opinion where the council had thus concurred with his

.own propofal—but the opinion of the court, that the att of
the executive officer is enly complete when he has done the
laft 2& required of him by the conftitution, which in making
an appointment is the {ignature of the commifficn, muft
have conclufive weight : for if the governor, or other chief
magiftrate, on hearimg the reafuns cf his conftitutional
advifers for refufing their confent, fhall be fatisfied that his
propofal was wrong ; he ought, and it will be abfolutely ne-
“ceflary for him, to alter s propofal; it therefore feems
equally proper, that if deliberation fhould have fuggeftcd
confideraticns to himfelf that produce a change of opinion,
he fhould be at liberty to alter his propufition, or finally re.,
fufé to execute it, when it had become cantrary to his
Jjodgment ; although- his conilitational advifers had allually
concurred with his firft propofal: this was precifely the
cafe of the Britith treaty negotiated by prefident Wathing-
ton, and propofed to the fenate, and which he afterwards
hefitated {o long to ratify, although advifed and confented
to by the fenate, : : -

Doubtlefs there have been wife and honeft men who have
held the opinionand afted under it, that the councilbeing au-
thorifed to give advice were not limitted to the  propofal of
the governor, and they have argoed that adeice and corsent
fhotitd be conﬂn.!ed vice orconsent, the conjun@ive and be-
ing frequently confirued as a disjunflive ; they have not {uffi-
ciently refle@ed that this is never done but in order to make
fenfe of a claufe, whereas thigds-fenfe withoat; and they '
have certainly not fufficiently exdmined the formerJams and .

guftom in this refped, o4 Which the conflitation was found.
ed ;' the whole theory,.e ns and language of the cun.
fijtetion throughout, Toch, obfervations as have been
offered’ by the' Civil Officér,” together ivith the embirratl-
mments that would neceffarily  occuéin the executton—But

il it would -onlg ‘Tendér "the conftruftion of ,he,ﬁxp,‘m.'aSuBlimc Porte dnd .the Beys of .

court, which .effablithes 2. deliberative right in the.chief
Tltrate; after’1hie advice and mfcgtf‘:alr: gV oty
B R N AR N L.

ideady | maje

and conclufively necefTary, in crder to

act which the tumlituricrv{ of J!crvlazdrua::":hts conz
quires. Ii'rlore thaa 20 vears a o'lhj; 'mdgpentdi"“ oA re.
propofal in the council was agitated in Virgip; "t Fight of
time It is underftood that the pirclent gov"rllf,,' ;:g 3 Whigy
made up his mind fully, from the beR informayig Mary
-tion he could gaiwor beftow, and he has ney 8 and gy,
this opinion. When ele@ed into his vaf-mc;{;;ﬂa
niual manner of condufling executive i)uﬁ;cfs w
known to him, he expreffed his amazement y
all the members of the council could be a!!;mlled o
occafion fully to explain Rimlelf— That he \, 3 L'-‘e.‘k
¢t of the office under the contftituticn of Ay Jostried
_*¢ he had folemnly fworn to fupport ; that th

v arnd
fn} d‘g

ard a4
 had foleriy fworn o b
bitinefs in council, which he was then for the fir é‘“‘
apprifed of, although fifteen years had elupled ﬁﬁ timg
was firlt elefed into the Murvland legifiatore e b
¢ prefsly contrary to the undoubied tenie ;\end dﬂ']:‘ t
" of .lhe conftitution, and that he would u.ecu:er»he o
« tution as he had fwern 10 i, or not at gf] " }{m'
prepared a form at the table, predicated on the CM!&:L
ttlelf, and conformable to the principles laid down i
Civil Officer, who, as eviderce, now offers t‘f;e followts.
extrat from the ‘pr.ocecaings of the board, on :h:!u"
November, 1801, the first day the xchole ot mﬁ
* The governor fubmits to the counuil of the '
¢ letter, &c. &c. Whereupon the council to “gwm.m;
¢ do advile his excellency to notify, &kc &e” Eoremy
This forrq. was adopted, having beeun affented - b
member prefent. Aljhough the governor, as we are iynf' -
ed, had nevcr then feen the forms of procredingy in :-':u-
cil previcus to the corftitution, yet, un examination, g;.;
whith he prepared will be fuund to correlpond ,;fm
witd ol ile precedents which the concestion cux.’} bmxl ;c..,
plated as in ufe before by the fame funlionaries ;‘:?
under the fume (ormularies of executive power, =
This extraét muit prove, that the p-e(l'em governor
cepted the ciiice, aud bas fince been afluated b, one uni;‘w
jnin:iple aad convidion of mind, ccn(’eq'.xaml.j that h;s:,,:
dudt on the Sutquehanna appointment originated frm";;_
fplemn imprefBo.as of conftitutinnal duty, and "Pugio':sub.
ligation, and not trom any pertonzl morives arifing fron 4
par{icular oca:aﬁon. as has been balely l'uggexl:i Ifub:
{ubfequently fubmitted to the irregularities of ¢ uncil frq
a ftreng anxiety 50 avoid a ruptuve that niight be injuin b
to the fiate, and painful to himtddt, he <kl 't in cales waem
h.ls.conl:mnce was not grofsls viclaed with regard ¢ i;.
dfvxdu:xls. and where hts own conftitutional pa\?en e
him to coniirm their adls. Let the council, or the Friendy
g&:dour, explain and juftify their principles and e
TiCY,

With thefe remarks we fhall now conclude our geedf
cbfervations on the conflitution, (referving owifelves ing
next tor the illullrations and facrs of the Friend to Cu
dour,) by flaning that as the conilituticn prate&s the por.
c,rs’_pf the governor, and fecures to him the exsreife of 'y
deliderate concurrence in thole afis which 1equire the advig
and coufent of couacil ; we hope tha. e |refent goverzy
not only underftands hic duty, but wiid have erergy encud
to execute it; aud that he will nor be ueterrod from refufe
his fignature to any commition which his conicience dii; 2
proves, by the menaces of a civil suit: and the courcil, 1}
is protumed, wili take good care that they do not f
jeét themfcives to vNcIviL suLTs, by way of crixss
PROSECT TIZNS, by their ufurpations of power and vicl
ous of the confticu ion.

A Civir OFFICER oF MaRrTLAND,
( To be continued. )
—— D C———
BOSTON, Maya2.
RUMOUR, '
Vith her hundred tongues has been very loqui |
ous, for a few days paft on the fubject of a wari
Europe.

On Saturday, fhe announcetd in the Centinel, ti2
war had been declared.  This important news va
broaght by the arrival of the fhip Valunteer, captay
Bofworth, at Portlinouth from Liverpcol, who repars
ed, that % on the 23d March, in the river, he
boarded by a lieutenant of a man of war, who b
formed him that the declaration of war againft Frae:
had that day been received in Liverpool from the
miralty.

This intelligence, from the previous 7, counts A
hoftile preparations, created belief, and b 1fc
confiderable influence on cur markets, while it lafte;
but on Saturday voon the Diana, capt. Wilfon arnid
at this port from Liverpool, which place he left 4 af
s days after the Volunteer, and brings 2 contraliés
on of the intelligence of capt, Bofworth, that wr
had been aftually declared. 3

The verbal information of captain Wilfgn, and bt
ters received by him to the 27th March, flates thet
public opinion feems to be divided, as to the evert
meafures adopted by the Britifh adminiftration; ul

~while fome are induced to believe that war is 2k
determined an, others are of opinion, that the &
fangements will ultimately refult in effecting a pund
lious compliance with the ‘articles of the treaty &
tween the two pations, which have hitherto b?mdn-
layed and left open for alterations. Al intellizeoch ¥
homever, that has been received here from Fraxt
and England indicate fymptoms of actual hoftility.
| ol ) ER—
NEW.-YORK, My

We lay before the readers of the Mercantile M
vertifer this morning later European intelligence 12
has been before received in America, 2

The Mhip Cotton Planter, Jefferies, arrived laft e
ing within the Hook, in 37 days from Lirei
She left Liverpool on the 26th Marchy and the ¢
tain has obligingly -favoured us with the only 3¢
he brought—the Landon Courier of the 23d. - .
+ The extra®s which follow, comprize ¢VerT &,
it cantains of a palitical mature in .which the p
can have any intereft ;==
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,L ON DO N, Marh 25 .
R ‘Downing-streeky M“"ﬁ;"
. By difpatches received this moruing f‘:";_‘ p
of Elgin, his-majefty’s ambaffador extrd _“’"7“4
Conltantinaple, . dated January 15, 1803, it _’;f Y
“that the differences which had fubfilled bet®e
' f Egypy hare
fatisfadtorily, arranged  throughi the
ﬂyf:‘mbeﬂfquw , e

P




