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From the AMERIGANS

'  RY REQUEST.

( Continued from our fasty ) _
HE [upreme court of the United States have dnani.
moufly decided—11, that the nomiaation is the iole
a2 of the prefident and is completely volunga\-y : and adly,
that the appointment is alfo the aft of the prefiden:, and
soluntary, although it'can only be performed by and with
" the advice and confent of the fenate; they proceed t5con-
fider and fo fate, that appointment is the sofe a& of the
fident.—They exprefsly eclare that the laft a&t of the
refident in making an appointment, Is the fignature of the
heir words are; he has then adled on the ad.

mmifion—t : 2 o
:?ce and confent of the femate to his nomination. The
time for deiiberation has then paffed. He has decided.

155 ent on the advice and conlent of the fenate ton-
g:ji?lig:‘his nomination, hds been made and the officer is
aupointed. The opinion of the prelent governor of Mary-
land had never extended fo far, but had he not been con-
yinced by their reafoning, he fhould not have oppofed his
own opinion to their authority j having oﬂ"t‘re_d to relinguith
i em the opinion of either the legiflature or judiciary here
differing with him; fo far as to ceafe to a&, by refigning.
This able and elaborate opinion of the fupreme court, muft
have its weight throughout the legal j.vmld. ;nd that the
terms advice and confent are not now imperative or obliga.
tory; is the fupreme. law of the land; any thing in the
4 confitations or laws of the feparate flates to the contrary
motwithftanding.  The governor, the council and the legils
lature are bound to fupport that decifion aslaw by their
4 oaths, and although the Civil Officer cannot now undertake
4 to fay, how far that decifion can determine a queition,
arifing under the conftitution of Maryland ; yet he can fafe-
3 Iy fay, that all thofe funétionaries would be expefed to very
4 frious difficulties, in giving different decifions on the fame
words, in their different capacities as citizens of the United
States, and citizems or officers of this i'hte, and they would
expofe the people of Maryland to 2 prinful and dangerous
ditemma, ading under a certainty that the one, or the other
conftitution was unqueflionably violated.

Why fhould the people or the government be involved
In fuch dangerous embarrallments? there has been no legal
A decifion on the tonftitution of the ftate contrary to that of
4 the Tnited States. A pradice in council, not expofed to pub.
lic obfervation, frequently varying, and fometimes oppofite,
a3 extradls will prove, and contrary to decifions of the legif-
4 lature, will not certaifily be oppefed to common reafon, im-
memorial and unvaried gublic ulage, legal underftanding,
and the fupreme judicial authority of our national govern.
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It will'be feen that the fuprem? court decided on thé
word appoint, independently of the word nominate, the lat-
ter term is ufed in the federal conftitution, where the prefl-
/4dent never perfonally meets the fenate, apd to avoid thofe
tavils which had already exifted ; but although the prefident
of the United States has no power of propofing or negoti-
ating a"treaty exclufive of the general authority refulting
from the texms making. treaties, yes it muft be well recolle&-
ed that after negotiating the Britith treaty, fubmitung it to
the fenate, and obtaining the advice and confent of two
thirds of that body, the lite prefident Wailington delibe-
rated a long titne whether he would ratify it or not. As
foon as it was known that the fenate had adviled the rati-
fzation, addretles poured In upon him from all parts of
America, pra)'ing him to rcjc& it.—Although the advocates
#1of that rreaty were numerous, relpedable for their weplth
7Awnd emirent for their talents, yet it is not recollefted that
#4ene fclitary opinion appeared that the advice and confent of
the fenate wds obligatory on hitn; or that he was not flill
at full liberty; to reje&t or ranfy at his own dilcretion. No-
mination therefore wholly unimportant to decide the import
~4of appointing by dnd with the advice and confent_even
'whete it is ufed, has been lugged into this-tentroverfy al-
though unknown to obr conftitution and laws—it has been
connedled with thee term ceto, which firft excitedd the public
odium, and déftroyed & conftitutional powtr, juft eftablifh-
td by the Frenth people themfelves. It was the magic
fpell that fitlt raifed all the farles of France and blafted
perbaps for ever, the fair hopes of twenty-five millions, of
i the votaries of freedom —It is hoped that it has been ufed
4 ¥ith no fuch vefarjous defigns here, and 1t is believed it
£1vill be attended with rio peiniclous confequentes—it pro-
bably was only ‘defigndd to confule a plain quettion, and in
this viewsit ccruinF;emiues the Friend of Candoirr to rink
ameng the phenomena of natural hiftoty next to = fd,
which dilcovers the inflinQive fagatity, of muddying the
water to elude purfuie. .

With the foregoing obfervations, we have condudled our
reply, without any material omiffion to our knowledge, to
the yath fedtion of the conftitution organizing the board of
ancid; with the triue conftru@tion of which, the pretenfi-

13 of the touncil to the powers: they have exerciled, and
the argments of their friendly advocate muft ultimately
fand or fall. Admisting here the full force of the rule he
gutes, which we have always urged,—tbat qif ‘the pdrts of
e conatitution must be considered together and so comstrued ae
3% rendey the bile one regular and consustent det—our obfer-

yations that follaw- will-be more full and particular, and we

§3re and expedl that they will-prove entirely conclufive. .
he Friend to Candour, thus commences; T'be convention
ree ax befive stated vestédin: the and _couneil the
;52 of atpaimdaents; amt bawiny alro intrusted to them all
" exetutioe hurinezs not con to the governor alone. We

*avt been carly on.our guayd againft this attempted fallacy 5

;gdh'*ve}h‘nd Freforred the reader to the conftifution’ it
hef‘! ta proye, the laft divifion of this fenency from

% word appointments, 11 4n ‘artfal miftaternent. and its
:ﬁnzennom and. dreeptive deﬁmr' ‘ evel
4o Spofed.” By.attending to 1be order which the cofiftie_

ik ohfeyves,. 8 true confirndlion will beeoms &ill more

: qu _Ths firlt divifion of yhis fensence, (which ‘is en-

the T incarred 23 a, gitatiog), . is. from the’ 48th R&jon of

gL oAhisstion ¢ diftanuly pofierior to {eftion 3¢; on which

iy i i ard the N divifon. whigt 1§ thg dved

ploia i it fuct and Affice, 18 fromy the ¢ffon,
Fiaw it iiorder, suigm;fmakmx. the gogd of aps
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pointing to offite, will be found to bé no Hiow power vefled
in the governor by fedtion 48. It was & power that had
been invefted in that officer from the firfk fettlement of
Maryland, preferved by the declaration of rights, recog-
nized and eftablifhed as a part of the conftitution, (unalter-
able and irrepealable but in the conflitutiona) mode,) by,the
33d fection.  The 48th fedion in reality does no more than
limit the governor in its exercife, by reguiring the adeice
and cansent of the coundil, without Which exprefs reftri@ion, he
might have afore exerciled this power by the.confitqtian
and laws of Maryland, This remark is here intended to
illuftrate and ‘conne& our obfesvations on this fubjed, but it
is altogether unnetelfary -in proving the citation of the
Friend to Candour to be the reverfe of the wuth. Sedion
the 33d fhould bé particularly attended to, as it organizes
constitutionally the general executive powers of the ftate:
Its own words can beft explain its meaning—** The gover-
* nor, by apd with the advice and confent of the council,
“ may embody the militia, and when embodied fhall alone
have the dire&tion thereof, and ¢ball alro bave the directi-
on of all the regular land and fea forces under the laws of
this ftate, but he fhall not command in perfon, unlefs ad-
vised thereto by the'council, and then no longer than they
Thall approve thereof; and may alone exercise all other the
executive powers of government wherethe concurrence of the
‘¢ courcil ix not required according to the laws of thic state.”
So direétly the reverfe therefore 73 this polition of the
Friend of Candour from the truth—that the cenvention in-
trafted to the governur and council alf cther exvcutive busi-
ness, not confided to the governor alone—that by the ex-
prefs effect of this general grant to thé governor alone, in
order to enable him to require their advice and confent te
_his exercife ¢f toore atber executice powers, and in order to
compel them to give their advice and tonfent thereto, there
muft be a fpecial law direfting their concurrence in the par-
ticular cafe, and all other ekecutive bufinels of whatever
nature it be, is expre{sly and conflitutionally confided to the
governor alone—The pofition therefore of the Friend of
Candour which immediately follows as an inference from
thefe premifes, that the governcr and council were cousti-
tuted into one board for the tranfa&ion of all such bufinels
as had not been confided to the governor alome, muft fall
¢ like the bafelefs fabric of a vifion.” Here then ltands
fully expofed the great objedt of this deception, thus anful-
ly contrived, which has flated the dite& reverfe of the real
conftitutional provifion, as true. Notwithitanding this bold
attempt to ered themfelves, with the governor, by a fabri.
cation, into a board for the general executive bufinefs of
the ftate, and as fuch to legalize all their furpations in his
prefence or abfence, they meft, as far as the conftitutiod
can prevail, remain a board full, to advife the governer ex:
greasly, and only to advise and coms2at te bis acts in suck
specicl cares ar imay by law be required ; who confers with
them-to hear the difcuffions and reafons they may offer for
that advice, and decide, if they are dimaded but who is ftill
tb aé& afrer that advice and confent is obtained on his Ywn
refponfibility, and who is alone, without confulting them,
to exercise all otber the executice 2 of nment, what-
ever may be their nature, whether derived from the Jaws
exifting before the revolution and unrepealed by the conven-
tion; or created by new laws and fublequent legiflatures—
But of this more fully kereafter.

This diftin&ion, or rather thele words of 'the 33d [¢dion
preferved iteadily in view, will be alone fufficient to deftroy
the pretenfiens of the council ; but they folm only a very
minute part of thofe uniform, confiftent, conneéted and un-
anfiwerable arguments, which refult from our corflitution and
laws, as will appear from the following obfervations.

“
“@
e
@
“

Some young mién; bofn s it were yefterdiy, feem to look -

track to the convention and the conftitution as to the crea-

tor and creation of a new world, or at leaft to believe, that .

all that preceded was 2 chaos yielding not one ray of I'pht:

Before they tndertake to conftrie 'the conftitution of this -

ftate, they thould firfi examine- its records and laws, and

" depend in fome degree on thofe who were men and public

officers before that perivd ~ Phey would then obferve that
th® convention, {after afferting this firft and moft imporrant
truth refulting frem the ptinciples of the revolution, ** tbat
all government originates from the peorle,”) proteed to de-
clare, (as we have ftated,) ¢ that the inhabirants of Mary-
land are of right entitled to all the laws arifing either from
¢tommon or fatute law in force and in pradtice in.this (}ate
on the 1ft of June, 1774, fubjeét however to fuch alterations
as had been or might be made by the convention or tuwre
legiflatures.” < ) ) ) -

It was on this bdfis that they proceeded to eflablith a coni-
ftitution ot f¥ftem of otzanic laws, unalterible dnd ix:repegl-
able by any fingle a& of a future legiflature. By this con.
flitution they prefer¥e the thres grest departments of go-
vernment as eftablifhed dnd derived from the common law
-~the Legiflative, Executive and Judiciary ; but thefe they
declare ought to be for ever thereafler separale aad distinct :
The principil laws relative to the erganization of thefe de.
partments they have rendered part of the confiitution, eon-

fequently vnalterable and irpepealable, (as has leen ob..

ferved,) by an ofdinary 3ét of the legiflatare; but all other
faws in force on the-1it of June, 1774, (all of whith nece(-
fatily prefcribed duties to fome of thefe departments,) ire
equally in firce new, unlefs exprefsly or by neceffary con-
firu@tion repealed by the eonflitution or -fubfequent  legifla-
torés ; with this diftinflion, that thgy now remain, not
¢onftitational laws, but repealable by ordinary legiflative
We maft ever keep 1n view this fundamental principle
whien about to decide thie true conftrudion of the conftituti-
on, - whieh withogt It muft have remained a dead letter and
nevér could hive been brooght into. adtiony as “will appepr
by the followink obferyatians :—The cohfiitution organizés
the legiflative body in ma : _
before exifled, but the pawer conferred on the dt!ggatcg By
fedtion to, of ofing to, or receiving bills from, theé fe-
haté;-mdbn,geggw-by fetion 11, of erm their
}udgmcn( i:e aﬁngbz‘n laws, cunnot be canfi as de-
cribing op ing.theé D
which thofe bifls ar Lw;t muft relae, or the formys o7 modea
-in whiclithey were gomﬁ and bé pxécuted  thofe foiaind
tonial }

in

ed ent on the ¢ atrs I foree on the ‘7t of June,~.
‘ivu.@g&' d from (Fé common faw; and athes fopress das

gwm:;hzéa;gny &s ghered by iké eouveds
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TefpeQs Qdifferently from what

naturg or extent: of tha cbjeds, o,
“.afslnat fich aswers merely excentive
- donfitifution, remain fill fubJed” 1 reptal
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“tion.—The fame general prin¢iple exterds more foreibly
the judiciary : By the conRitution, feflion 36, * TBree pers
* sons of integrity, &%, thall be appointed judges of. thg
"* eourt now called the Proviricidl Court, thenceforth td be
called and known by the name of the General Court:” And
the county and inferior courts are no otherwife organized-
or noticed by the conftitution, than by providing far the 3
pointment of the juftices and clerks, and itting a jule
tice of peace to ferve in the general affembly, which w3
otherwile prohibited by the general feparation of the legif-
lative and ‘j)udicial de irfmms, as d\ﬁlrshed by the _degh-
sation . of rights, . Yet all thefe courts proceeded withont
hefitation or queRtion under the colonial Jaws and ufages ¥
force in 1774, without which they could not have"iffued'a
procefs, much lefs have tried a caule. In the executive de-
partment, the governor, and the council to advife the go-
¥ernor in certain cafes, were preferved as the known and
eftablithed fungionaries of that departrment ; but the legif-
lative and judicial powers which .both had exercifed prior
to the revolution, were deftroyed, not only by the general
provifion of the declaration of rights feparating thie thseen
departments ; but alfo by the conititution organizing other
depofitories on whom they were conferred. The words
ufed by the conftitution are firong and clear: Sedion ag
provides, that a perfon of wifdom, experience and virtue,
{hall be chofen governor. Here is no creation of a new
officer 3 new mode only is preferibed of appointing an
cfficer to difcharge the duties of an office Already known to
the faws, and the inhabitants of Maryland from their &rft
emigration ; fubje& to fixh changes and limitations as the
conftitution and fubfequent laws fliould make. Se&ion z6.
Five of the mof fenfible and experiented men are to be
chofen tbe council to the ror.  \Words could not be
more exprefs and emphatical—the word tle even definitely
refers to a body and official duties then exilting and already
known to the laws —this defcription itfelf, and all the
laws and ulages then known in Maryland, conflitute them 3
body, only to advise the governor in the discharge of certain
specified executive powers : The conflitution throughout ex.:
prefsly recognizes and direfis this, as the only mode in
which they fhall a&, except in the appaintment of their
clerk, and the devifing a great feal, exceptions which arofe
from very peculiar circumftances in the preceding hiftory of
Maryland, and which will be/hereafter noticed. ) i
_ In order more alearly to exhibit the executive powers of
the-governor under the confiitution and laws of Marylandy
the following analyfis is offered ——= g
{1. Appoint and notify one of the two days, or a day
betweén, for the meeting of the aflembly, where the
two houles differ on the day of adjournment. Sedt.

29. .

3. Hatve the dire@ion of the militia when embodied.
Sed. 33. i . : _

3. Have 'the direQion of the regular land and fea
forces of the flate. Se&. 33. ]

4. Grant pardons and reprieves for dny crime, except
in fuch cafes where the law may otherwife dired.
Se& 33. i . .

5. Lay embargoes, not exceeding thirty diys, during
the recefs of the legiflature. Sed. 33.

6. Compel any veflel to ride duarantine, Tufpeded to
be infedled with the plague.  Se& 33. =

7. Commiffion as (herift the {econd of the two perfons
firft returned, on the death or difqualification of the
firft. Be& 41. - -

8. Commifion 2 regifter of wills on the joint recome
mendation of both houfes of affemhly. Se&. 4a2.

9. Suflpend or remove any militia officer in purtuancé

_ of the fentence of a court-martial. Sed. 48.

1o. Sign all commiffrons and grants. Se&. 57. |

t1.-Sign every bill paffed by the general aflerchly, -
‘Se&. bo

The GOVERNOR may alone
A

» . . . :

"12. Appoint 4 theafuret in the recefs of the affeshbly~
till they meet. Se&. 13. ) ;

13. Call the affembly. betore the time to whith they
are ddjoutned; giving ten days notice. Sed. 29.-

14. Embody the militia. Sed&. 33: )

15. Cummand the militia dnd regular forces in pérson;
but 1o longer thin the council approve.  Sed. 33:

|} 16 Appoint-aregilier of wills during the recefs of
the legiflature till they meet. Sed. ¢s.

17. Appoint & fherif when both the perfons returp-
ed fhall die, refufe to fetve, of becomg difquali.
fied. Seft. 41. . ey,

18. Apboint clerks of general and county. conits In
cafe of vaeancies during the vacations of fuch
cotitts. . Se&. 47. .

19. Appoint a chancellot, judges, jufticed; &e. and
all civil and military officers, (ave of foads
ex ; &e.) Se&gs. 7 -

20. Sufpend of remiove 4 civil officer who his not 8
commifon during good behaviouy: - Se&t. 48.

a1 Sufpend or removt any regular officet of the

t; = Jand or fea letvice.  Se&. 4. e 2

And, lally; 33. The govemor may alont -esereifs all

other the exetative puwers of government, where the con-

eurrence of council is not required by the lawi of this ftate.

Sed. g3. 1 hefe other edecutive powers could no more be

&xpreazly enumerited, defindd or fixed, by the conftitution,

than the othes fowets of the logiflative o judiciary depart.-

ments-whish remain undsfined therehy ; and could it have
been done; it wotld have been Iniprepér and abfurd, unkfs
the convention had been gifted with the divine anribure of -
foreknowledge as would then become part of the cone_
ftitution; and unal e by thegrdinary 18s of futute' je.

S\ e powesn;-theiefors, of the govein coreifed.
The powers;- , of the govemor, to beexercifed . . -

by him alone, thle luee dral clause, are 1{d,. fn;bg; '

exifted unde the laws of the ftaté in 1774, not abregated
or suitered by the -confitution - or fubfequen: kwul.-,;.;d".

‘andly, fuch executive pawérs s are created by, g,‘l*ﬁ,f.‘ f

under; fublequent Taws. ° On -thefe we muft remark,’ thae. -

his execative ers derived from the haws in' force. In -

1574, maft be futh, and futh only, as-were ‘uidopra

ed ot recogriized, by’ th; brws ‘and pradti

A,

of the council, may

The GOVERNOR, with the advice and confent

#

*GreotBritain 5 o that wi fich, unith Ingrafed: ban
i dch, u E;:dmm

fablequent laws; which may afo require
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