by a bribe or fwayed by private interefl, he
a bafe, treacherous and unworthy fcrv'am,
any proafs of youl charge, fo materiy)
¢ integrity of the gentlemen alluded ¢o
n. to the publick. Fix the imputed gnil;*
ndwill _abhor and deteft

/ers,” as you are pleafed to flile them, fo-
tertaining any hopes of promoting thej,
s from perpetual contefts between thé peo. |
icers, have often and repeatedly offered
ice in the courts of juftice without any f3.
- reward for it. In the feveral fujts re.
rgys dues, . they have voluntarily appeared
alf of the people and refufed very libera}
1 the parties intereited have generouty
r acceptance of. When, Sir, they wjih.
promifed afliltance and will not a& withogy .
- fatisfaction, you may then upbraid they
:nary motives,” and impute their publick
{elf intereft. <
ly extol the amiable motive of the procly.
prevent extortion in the exaction of-feey
old table fet up and eftablithed by it, Yoy
/e forgot, that the coufplaints of the people -
| at the table itfelf; the oppreflions of office,
ce ariles the oppefition, are founded upon ~
\ble exactions of fees .under it. Inftead of
popular ﬁr'uggle againft the oppreffions of
proclamation efpoufes the -caufe of the
d adds its weight to fink down the people, -
he officers contend for? The o!d table of
t do the people cbject to as oppreffive and
he old table of fees and the abufer, which .
ractifed under colour of it. What is the
eftablithed by the proclamation? The old
es. And what is the praftice under iy
ance of the abufes. What, then, was the
and intention of the proclamation? Wasit,
goed or the emolument of the officers? Ard
energetick words cf the poet you fay

efert fpeaks 'loud, and I fhould wrong it
ck it in the wards of covert boforn,

n it deferves with charalters ot brafs
rted refidence, °gainft the tooth of time
razure of oblivion,"~—— '

you really intended a burlefgue upon the pro.
» you could not ‘have been more happy in a
uctation— :
would the filence of
roductive of the fame good effects to the peo.
his proclamation &c. and which reftrained
a time when the old infpe&ion law that con.
the rates of fees had expired among usj ata -
hen from an unhappy difagreement between
t—branches—of —our-legiflature—

~th
s table of fees could be fettied by them; ata |8

hen in confequence of - this defeét in govern.
ind through want of reffriion of fame pofitive
he officers were lft at
ty and purles of €very mar, ghtin

n to do bufinefs in their offices.” Wehave

| in this extradt; fuch ‘a difplay of legal ‘J

ze is wonderful indeed ! But ¢ you would be
informed what other-mode-of-checking-thofe
ath the conftitution of our mother country or
f our province provided, fave only that by gres
jon #** The law,Sir, replies—a FURY., Do you
v, that an officer who ricts with tic property
es of every man, that has bufinefs to doin
, may by the common law be punithed on aa
nt for fuch oppreflion and extortion; and that
y grieved is entitled to his_altion to recorét
property, that has been thus wrefted from
nd would nota iu:iy, upon evidence of fuch
npel an officer to difgorge by an exemplary”
»f damages? Or if the defigned extortion was
nitted to and a reafonable reward was terdered
bufinefs remained undone, do you not know,
aétion might be eafily maintained for the reco-
damages? Thefe, Sir, are .the checks which
titution hiag appoir e-evils-ofoffic
e the conftitutional
refliori. )
nconfiftent in your argument to ground yoor
tion of the proclamation on a aeczfity for the
ition of government to regulate fees trom the.

- jun@ure and ftate of the province, and at the

ne contend the proclamation is a legal a, and
reife of a legal ﬁrtroga:ifve. If it is a legal 28,
 exercife ofa gal prerogative, it needs nojultie’
or excufe ; it defends itfelf, and i within tbe

. them, The - -

the governor &c. havé [

large to riot with-the '[g

guairds againft extortion™

' “ g
able, as you fancy them, and were the fole, inten-
tional and wicked occafion of that meceffty, it is ver
inconclufive, that therefore governmene might eftablifh
the remedy, which the lgiflature ought to have ef-
tution provides or allows a remedy, when aither
branch of the legiflature a&s in dire& oppofitionkto the
ends angd purpofes of their creation 3 in fuch unnatugal
event, the power again flows back into thé hands of
the people. If the- fupreme magfiﬂmu alls, as king

i James did, a precedent is fet, which ought'to be imi-
M tated. If the reprefentative body thould a& in direct
oppofition-to the ends and purpofes of their creation,
the remedy is by a difolutisn, which is properly and
for that purpofe intrutted with prerogative ; the power
il dows back again into the hands of the people to be
exercifed in a new choice, but th2y and only they are
ultimate ands.conclufive judges of the propriety of the
conduét of their reprefentatives. There is nothing in
the cafe, as ftated by yourfelf, unforefeen or unpro-
vided for by our conftitution ; and government would
be as well jufltified for having hanged a fubjcét by pro-
clamation after an acquittal by a jury for murder, againft
the duty of the jury, as government can be juttified by
making a neceffary eflablifbment by proclamation, becaufe
the reprefentatives againfi their duty refufed to concur in
enalting that rm'e_;arj éflablifbment. But the people,
the ultimate and conclufive judges of the propriety of
the conduct of their reprefentatives, have approve
their conduct by tawo ferveral re.eleilions, What weight.

as the firft prineipte-of it to be kept on a juft balance
aud equipoife, if ¢kat fhall be enalted by prerogative,

they deliberately refufe to concur?

If the {fuppofed ,neceflity is to juftify the proclama-
tion, who is to be judge of the neceflity ? if the fu-
preme magiltrate is to be judge, the power js unlimit-
ted, and then the difcretion of prerogative may apply
it to any inftance whatever ; ¢ and fo difcretion dege:
erates into defpotifm.” > :

cept that in Hob. are found law, and hold with the
fprinciples laid down by Mr. Locke; yet we think-
flyou have miftaken and mifapplied thofe great authoris
®ies. You marvél much that the right of prerogative
&0 prevent extortion fhould- be queitioned or doubted;
BNo man, Sir, queftions or doubts the right of prero-
i@alive iz @ legal avay to prevent extortionj 'but the
queftion ftill recurs, is the proclamation in difpute a
egal way or not ? it is the right of prerogative to ad-
wnifh the fubjet by proclamation againft the breach
8t Jubfifting laws ; but every-man ¢ of common juridi-
#fal knowledge,” denies any. right of prerogative to
gitablith what is, and what is'not extortion, or to give

ond which is, and within— which is not, extor-
jon. Had there been any fubffing law of the pro-
yince regulating the fees of office, a proctamation for-

" —and—admenifhin
xercile of legal prerogative; or in the now circums

e o ble_or exorbitant fees for

tablithed, and the laver boufe prevented. - Our confti-

As to your legal auttkerities, we agree your cales, ex- -

he officers to exact beyond fuch legal eflas-

then, have the people in the conftitution, which ought -

he rule,-or-fix-the {tandard for_the fees of ¢ffice, be-
¢« Lord Coke fHith —on the laws—of-the-land—or _

tances of the province, a proclamation, forbidding ¢ iffued for thefe purpoles,.

- d&ion. >

muft admit fome gre.exifting offence punifhable by fome
pre-exifling larw, with fine and imprifonment,- which
the
.iffued to prevent, by an aggravation ot fiich gffence.
What offence, Sir, does the proclamatjon in quettion,

doubtlefs the offence of extortion at common law.

_But what is extortion at common law ? the exa&ioh

of feeg for fervices never rendered, &c. Is the pro-~
clamation in queftion calculated to enforce the com- !
mon law in the prevention of fuch exa&ion and extor:
tion ? advert to the old table of fees eftablithed by the
proclamation and the colourable praétices under it,
and affirm the faét if you can. The proclamation in-
ftead of aiding the commeon law in the prevention of
fuch extortion, by an aggravation of the offence, aims

_in faét to wipe out the oftence, and pluck away the

punithment by an authoritative allowance of the ex-

_ Captivated by the fpecious pretence of. the procla-
rhation *¢ to prevent extortions and oppreflions,” " you .
haftily formed your judgment upon that circumftance
alone, withour refleting, that what is extortion or
not, muft be afcertained by fome pre-exifting law, or
left to the decifion of a jury, and could not be created;
bounded or defined by the proclamation itfelf in the
eftablithiment of a ftandard ; and yet it is ¢ pafling
¢ ftrange," the law cafes cited by yourfelf did not
open your eyes and bring you to refleétion.

But here you fay; ¢¢ you would proceed on the
¢t grounds and authorities of law above adiduced, to
s¢ confider the conftitutional nature and legal effect of
¢¢ a proclamation; to enforce an aiitiznt or prior fub-

on the foundation of neceffity, in the enaétion ot awbich ¢ fifting law_agairft oppreffion_and extortion_in the niflies him to an obfervance of it. Grounded upon |

¢t various departments of office, &c. &c.” After, Sir,
you had evinced the right of the proprietary, gene-
rally, to iffue proclamations, which are grounded up-
on ancient or prior fubfifting laws, and calcuiated to
enforce them, how comes it to pafs that you forgot to
point out to the publick, avkat ancient or prior [ubfifting
law agaiuit extortion and oppreflion in the various de-
partments of office, the proclamation in queftion was
groundeéd upon, or calculated to enforce ? to beg the
point in queftion is not admiffible in argument. Turn
over again your law books and our aéts of affembly,
and be plealed to furnith us with this ancient or prior
fubfining law eftablithing the rates of the late regula-
tion : do this, and every man of ¢ common jurrdical
¢ knowledge’” will admit the legality of the procld.
mation. 7

But you go on ¢ if oppreflion and extortion are
(13

¢¢ they are, the law books fpeak aloud, and too fre-

¢¢_quent experience fadly evince, then I have nodoubt
¢¢ in declaring my opinion that a proclamdtion proRi-
¢ biting thefe offences, being grounded as the

[ {3
(13
(14

as Judge Blackftone exprefleth it, being made to
enforce a prior fubfiting law among us againt
thefe offences is conftitutional, legal, beneficial to

113 ¢ the people, and obligatory to all intents and pur<
uch fubfifiing law, would have been a conftitutional ¢ pofes upon fuch as are the objects of it;—and-confe—

> L3 . .
““queiitly that the governor’s proclamation being

roclamation in aid of the pre-exiffing laew was’’

—w

“in your idea of it, allude to and affe& to prevent?

_ =sbecaufe the law of the land knowsof na fuch table as.

~and gives a fanétion to.—The proclamation you have

offences punifhable by the laws of the land, and that -
" two ‘different ‘aflenblies, as fraught with- oppreflion, S

forbids, ;or treading in the-fleps of the common ldw; |
prévénts only :hofc'_.cxtoﬁ'nbnl and oppreflions, which _
his Jordthip's council, . compofed partly of. the affcers
themfelues, have been_gracioufly plealed ta adumit, define. ¢
and afgrtain as fuch s and thus you find, that inftead T
of: ftrengthning_the common faw, by keeping unim- - *\
_paired and inviolate the conftitutional power of a jury - -t
to afcertainthe quantum for a fervice done in cafe of ..

conteft, where no law fubfifts for a,régulation of fees, .

-the pioclamation over-rules the.common law, (natches

this coniftitutional power from a_jury; and complaifant- :
ly gives it to the eficers themfelves 3 and thus you find 1

the eficers by this governmental adt are made judges 244 |
parties, in fub’vcrﬁon of egery principle of law, policy

and juftice, With what truth or propriety,’ then, can

you affirm, that the proclamation in- queftion is
grounded upon the common law, and calculated to .

raify, confirm and enforce it? If you fhould, as-we

-imagine you will, .think yourfelf confirained againto
appear in print, we fhall. be obliged to you pointed]

to anfwer, whethet if no proclamation had iﬁ'u:d’:

there could Bt have been a conviétion for ektortion ?

- if there could not, whether there now can be any fiich

conviftion ? and if theie can, whether the crime will

" confiltin the excefs above the rates allowed by the pro-

clamation, or beyond the juft propoition and merit of
the fetvice ? all our fages of the law require ¢¢ an an-
cient or prior fybfifting law™ to found. a proclamation
upon ; for tho® the thing prohibitgd or commanded by y
the proclamation, is prohibited or conimanded by fuch :
ancient or prior fubfilting law, yet the proclamation is
a circumftance which aggravates the breach of it; be- e
caufe it apprifes the fubject of fuch law, and admo- . £

fuch a law, a proclamation is legal and conftitutional ;
not grounded upon tuch a law, it is illegal and un-
conftitutional,  Wherefore, as the proclamation in
quettion was founded 'upon no- jubffiing law for the
eftablithment of the old table of tees, and of confe-
quence not cnlcqlated to ratify, confiim and enforce ;
1u;h Subfifling laww, it was an at of ufurpation , and ' :
lablefs, ~, . - ’

Permit us to make a fhort recapitulation.of your ar-
guments fo far as we¢ have alieady confidered them.
—Thé proclamation you have argued, was founded up- 1
on the law of the land, and calculated g _enforce it ;

"is eftablifhed by it, and prohibits exaétions for fervices
never rendered; whidh thé proclamation adthorites

argued, was iffued to prevent extortion ard oppreffion;
~~becdufe it eftablifhes theold table of fees rejected by ]

allows the officer to charge according tothattableand ~~ = .
countenances the practices under it.—The proclama- -
tion you have argued was manifeftly calculated to pro- :
mate the jnterelts of the people j—becaufe it_gave the - N
alternative to pay in- tobacco or money; when-the——— — 2. _
_proclamation allows the people the alternative only in_ .
cafe of immediate payment, and without the proclama-’
tion"the people were entitled to pay in money, and’

igation” to in_tobacco.=~The proclae
mation, you have argued, was al'in preve

an'dp grounded on the-
¢ actual exifting laws of the land, is with refpeét to

bther valuable thing, under colour of office, for fer-
ices not actually, performed, would likewife have
been  a conftitutional excrcife of legal prerogative ;
but when no law . fubfifts for the regulation of
tes, when no law allows any other than a juft com.
enfation for the fervice, a jary alone can legally and
onftitutionally afcertain the quantum ; and what isy
br what is not extortion; 'confequently refts with
hem. ’
¢« My lord Coke (you fay) obferves, that proctas

¢ mations ‘are of great force, which are grounded on
¢ the laws of the réalm, “for although the king by his
¢ proclamation or otherwife, cannot change any part
¢ of the common law, or {tatute law, or the cuftoms
¢ of the realm, nor créate any offence by his prohibi-
iom, which-was not an_ offe

« fore-(that-being-to alter-the.law of _the land) vet he
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¢ may prohibit by his proclamation a thing, which is
¢ punifhable. by the law, by fine or imprifonment,
¢ and that as a circumftance may aggravate the of-
¢ fence,” A proclamation then 1s of no force, which
s not grounded upon fome law, Pray, Sir, what law
fis the proclamation in queflion grounded upon? what
Baw does it ratify or confirm or admonifh the officers
to an obfervance ¢f, in reftri€ting them from exadting
fees.beyond the old table? we know of no fuch law

jon-of-the pofiti and,_and conlte

 the necefity communicates. no authority.”
ood of the people, -

prefervation, fafety and |
elt, nay only he effe®ed and preferved by main-
ng unrelaxed and un-nervated the fundamens:
afgthe conftitution, and as one of -the principl
em, to'exclude from the executive, every evea
ealt degrée-of

(fary tendency of which, i3 to deitroy: thecote
ioh, and of confequence to deftray the fafety of

people” If mecelfity1s relied on to juttify the x> -

of a power, which muft be confeffed woull
ife be illegal, that secefity ought clearly tobe
, ‘urgent and invincible ;

h to afford a remedy. It then becomesani®
reous a& of felf defence af rift; fo far from i
folely appropriated to the faprme_m_lgyfrm- it
confined to magifiracy at all 3 any private p
qually at bis rifl fave the ffate. - - -
‘the necefity for any further remedy
vent a faijure of jultice, ‘to which our conflifse
 utterly abhorrent, according-to you,-and ¢

k advocate for the proclamation, arofe from i
duét of the reprefentatios body. Admit for &
nt fake,.that the law had no adequate provi #
hat’ for the prevention of a failure of jufticty
r remedy was abfolutely neceﬂ"gry 3 admit too %
ent fake,. that tba;egnfcnuut? wereas W

egillative power, the nafuralald -

uch when the fupresé .
ity could not be affembled and confulted tim¢ .

or provifios -

bl

¢the king by his
¢ cannot change any part of the common law, &c.”
pt common law, the exaction of fees for fervices never
erdered, under colour of office,. is extortion. Did
you not know, that the fecretary, under the old table,:

Rarueed 0 corgin i

or_need be recorded ? and-that the commiffary-gene-

proclamation or .otherwife, '

> the law.. Fhe law of the land, which]

ncetheexpirationsofthe-tatea&tof affembly;—which——thedrefen n
tablited thattable=-Atl tinucs—&he—ﬁge,—tbw[u_and_tﬂaldwlg whdt the comrhon law enaés,
orifes and :ﬁabli/bmﬁ"sﬁh’g‘grmdf‘mmmr-modi_ﬁca:ian.havc been by whar authority

zeedingo—which—were—noty—t

¢¢ cial.™ If, whish is true, oppreffion and extortion

are offences punifhable: by the laws of the land, with -

what confiltency can you affert, that on the fall of the

late regulation; ¢ through want of reftriftion of fome

¢¢ pofitive law, the officers were left at large to riot
“ with the preperty and purfes of every man that
“ might have occafion to J’o bufinefs in their offces.”
Thus are you obliged to make out the legality of the
proclamation on a gre-exifling law againft oppreffion an?
extortion, and to make out the expediency and neceffity o

the fame proclamation, ¢¢ through want of the reftric-
tion of fome pofitive las, whereby the officers were /ef?
at large to riot with the property and purfes of every
man,-&c.”” We grant, Sir, that oppreffion and ‘ex-
tortion are offences punifhable by the law cf the land ;
but we deny that the proclamation™is grounded upon
rbids opprel--

_&helaw'oi c g HCALRTE,
fion .and extartion, is the comimon law, —What-1s it,— not, the crown could not g

that perfuades you to tHink, that the proclamation is
grounded upon the common law, and calculated to
ratify, confirm or ensorce if? You have nothing to
urge but the bare recital of the proclamation itfelf,
¢ to prevent oppreffions and extortions,” But the pa-
geantry of the recital is no evidence of the truth of
your propofition, What the proclamation : enaés, .ai-
thorifes and e_ﬂab]ijba, muft rule the defermination of

aut
“ed, as lord Coke faith, on the laws of the land,” or
as iudgg Blackftone exprefleth it; ¢ being made'to
enforce a prior fubfifting law," it is conftitutional an

legal; but if-it emalls, autberifes and eflablifpes, what

then' Sir, riof ¢ being.groundcd,,as lord:Coke faith,.on .

al charged - for letters of adminiftration which he ne-
er granted? thefe charges are infraftions of the
ommon. law, for as much-as they fall within the
defcription of tommon jaw extortion, which is ¢ the
¢ taking meney, under colour of office, whicti is not
¢ due, or more than is dye, or before it is diue,” and

d contes fully within the definition-—If the‘old regu-
ation warranted the ufual charges of fces as contend-
d for by the upper houfe for fecvices. never perform-
d, does not the proclamation ¢ change the common
¢ law™ by eftablifhing the old table for a ftandard, and
iving a fanétion to exactions which thecommon law
orbids, and punifliqs as extortion ? but to engage our

or furtber oblerves; ¢ the king may prohibit by hii
proclamation ‘a thing which is punifhable by the
‘Tlaw, -with fine and imprifonment, and that as a cic-
# cumftanice: may, aggravate the offence.” To apply

ttentich you give us in capitals, what your great au-.

the lawsof theland;-or as judge Blackitone: exprefi:th
it, not ¢ being made to enforce a prior fubfitting
law,” it is unconftitutional and illegal, 13 the enatt-

_ing and fubftantial part of the -proclamation then

arely-the-exaltion-of feesfor fervices-never-serforms

lis obfervation ‘In defence of the proclamation,--you

grounded upon the common law of the land, and cal-
culated to ratify, confirm and enforce it? mark, Sir,"

tablithes the old table of fees; the common law of the
land knows of no fucd table: the proglamation fets it
up as the flandard for the fees of, office, and affumes
the authority to define and afzertain that only to be ex-
tortion, which-exceeds fuch ftandard; the common "
law has no other ftandard than aataral juflice, and fub-
mits the queftion, of extortion, or not, to the decifion
of*a jury § the proclamation by an eftablithment of the
old table, gives @ fantion’to exactions for fesvices ne-
ver rendered; the common law prohibits fuch exac-

tions, and- punithes them-as—extortions—Thus,$i,—T

you find, that the proclamatian inftead of preventing
the extartions and opprefions which the common law--

conteft about fees ;—becaule the payment of the fees
eftabliflied by it, you affert, was optional in the people’

ervices attually performed by.them, or any money of -~ ¢ the officers &t. conftitutional;—legal,—and benefi- and the officer obliged, in_ cafe of conteft to feck his

remedy in'a caurt of law.—=The proclamation-you——
have argued waswic only conftitutional mode of checks
ing oppreflion.and extortion byJofficers ;—~becaufe, you
aliow, oppreflion and exXtortion ate puniffiable by the
laws of the land. - ) i :

.Having remarked thus far on your authorities,
We proceed now to take notice of your arguments de-
duced from the, charter, Mr. Locke and the cafe in
Hobart,

You have difplayed great abilities, to be fure, in
your deduétion of the prerogatives of the crown to the
lord proprietary through the channel of "his lordfhip’s
charter. ¥That the lord proprictary with refpect to
the powers of government ftands here.in loco regis,
we _fhall not controvert; but we deny the crown
poilefles the prerogative, which your complaifance
rant, P e —

¢ Fees, you fay, being incidental to, or as fome — —— -
¢ choofe to call them, “the perquifites of, office, are
¢ conftitutionally and properly..rateable only by the
«t fame, or like authority; that eftablifiied the office
¢ and appointed the oficer.” The appointment of
officers is conftitutionally in the king and by his grant
transferred to the proprictor, The eftabliftment of -
dffices is'a matter of a gooddeal of confequence to the ;

he—procldmationenads;—au—fubjelt; thofewhicharcoldand-knowntotheconftia————

tation cannot_be altered, let their original eftablith-

foever; but we .apprehend no authority lefs than-the o |
legiflative can eftablifh a new office in fuch manneér as |
to credte any charge, burthen, or troublé to the fub-
ject.. Yet if_ fees are conftitationally and properly
ateabre-onty-by-histordthipi—or-hisgovt T
bis proclamation he may conttifutionally enforce the
payment of them j becaufe it is an abfiirdity in terms,
that his lordfhip fhould poflefs a %onﬂitutional power,’
which he cannot confitutionaily exercife to affet and
bind the people. 1f this, Sir, is your idea of preroga-
tive, how uncandid was the attempt to lull our fears
by confident- affertions, that the people -¢¢ are not,

the—diverﬂty—bet'gveen—them.—iPhe—proclamation—ef-—norcoq}dfbtaﬁ'e.&cdbykdrfpfoclamtion‘“in—mm'h’i

blifiinient of feesl . Aud.when you are pleafed to afirm
this conftitutional power in his lordfhip-to rate the
fees of office, and we add, a3 a confequence, to en-
force a paymicnt, for a conftitational power to rate
implies a conftitutional power to enforce, the fees
rated being a dead letter unlcﬁ'.ohligatory upon the -
people, was it not'extremely unkind in_you, when fo
muchdgpended upon the point, to withhold your autho-
ritics from us and to give us only your saked affertion? -

No fees originally. were demandable of the fubject:” 5

1 CErs_out of 1iis OWn revenyes, T
While the charges and expences of the adminiftration :
of juftieg were defrayed by the king out' of his own

s




