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Mary Emily Stuart and Samuel H. Austell, Jr., were married in
Virginia on November 13. 1971 and, shortly thereafter, took up residence
in Columbia, Howard County. Maryland. In accordance with the couple's
oral antenuptial agreement, Stuart continued, after the marriage, to use
and be exclusively known by her birth given ("maiden™) name and not by
the legal surname of her husband.

On March 2, 1972, Stuart undertook to register to vote in Howard
County in her birth given name. After disclosing to the registrar
that she was married to Austell but had consistently and nonfraudulently
used her maiden name, she was registered to vote in the name of Mary
Bmily Stuart.

On March 15, 1972 the Board of Supervisors of Elections for Howard
County notified Stuart Ly letter that since under Maryland law "a
woman's legal surname becomes that of her husband upon marriage," she
was required by Maryland Code, Article 33, §3-18(c) to COmplete/ﬁRequest for
Change of Name'" form or her registration would be cancelled. Stuart
did not complete the form and her registration was cancelled on April
4, 19072.

Stuart promptly challenged the Board's action by two petitions
filed in the Circult Court for Howard County, the first entitled
"Petition to correct [the voter] registry," and the second "Petition
to restore name to registry of voters in Howard County." In each
petition Stuart maintained that she was properly registered to vote
in her birth given name. that Leing her true and correct name; that
under the English common law. in force in Maryland, a wife could assume
the husband's name if she desired, or retain her own name, Or be known

by any other name she wished, so long as the name she used was not



retained for a fraudulent purpose; and that since the only name she
ever used was Mary Emily Stuart the Board had no right to cancel her
voter reglstration listed in that name.

The petitions were consolidated and an evidentiary hearing was
held before Judge T. Hunt Mayfield on May 8, 1972. Evidence was
adduced showing that the oral antenuptial agreement between Stuart
and Austell that she would retain her maiden name was a matter of great
importance to both parties. Stuart testified that her marriage to
Austell was "based on the idea that we're both equal individuals and
our names symbolize that." There was evidence that prior to the
marriage lawyers were consulted on the parties' behalf who indicated
that Stuart had the right to retain her own name after the marriage.
Stuart testified, and Austell coirgbirated her testimony. thét she
would not have gotten married"if/[the marriagelwould have jeopardized
my name." She testified that after the marriage she continued to use
her ow: name o charge accounts, on her driver's license and Socilal
Security registration and in "every legal document I've ever had."
"Everybody'she said, "knows me by the name Mary Stuart.”

There was evidence showing that the practice of the Board requiring
a married woman to use the surname of her husband dated back to 1035;
that the practice was a uniform one throughout the State and was adopted
to provide some trail of identification to prevent voter fraud; that
if a married woman could register under different names the identificaﬁiOn

permitted

trail would be lost; and that the only exception/to the requirement
that married women register under their husbands ' XXXXX surnames was
if the name was changed by court order.

By opinion filed May 10, 1972, Judge Mayfield concluded "that

a person may adopt and use any name chosen in the absence of fraudulent



intent or purpose"; that the use by Stuart of her maiden name was
without fraudulent intent or purpose; that it is the law of Maryland
that "the use by the wife of the husband's surname following marriage,
while the same may have been initially based upon custom and usage,

is now based on the common law of England, which law has been duly
adopted as the law of this State';that under the provisions of the
Code, Article 33, §3-18(a)(3) clerks of courts, as therein designated,
are required to notify Boards of Supervisors of Elections of the
"present names'" of females over the age of eighteen years residing
within the State "whose names have been changed by marriage'"; that by
subsection (c) of §3-18, the Boards, upon being advised of a "change
of name by marriage," are required to give notification "that such * ¥ *
change of name by marriage * ¥ ¥ has been reported to the board, and
shall require the voter to show cause within two weeks * * ¥ why his
registration should not be cancelled™; that §3-18 appeared "to be in

t

confermity with the common law," as espoused in such cases as People

ex rel. Rago v. Lipsky. 53 N.E. 2d 542 (I1l. 1945) and Forbush v. Wallace,

341 F. Supp. 217 (M.D. Ala. 1971), aff'd. per curiam ho5 U.S. 970 (1972);

that the "statutory requirements [of §3-18] are in accordance
with the law which says that upon marriage the wife takes the surname

of her husband": that the provisions of §3-18 do not deprive Stuart of

3

use her maiden name, nor of her right to " .
her right to/vote, but require only that she "register to vote under

her 'legal' name, * ¥ * based upon the broad general principle of the
necessity for proper record keeping and the proper and most expedient

way of identifying the person who desires to vote."

In pertinent part, §3-18(a)(3) and (c) provides:

"(a) Reports to be made by certain public agencies.-
Reports To the board shall be made by the severél officlals
in Baltimore City at least once each wmonth, and in the
several counties, by the last days of January and July in




From the court's order denying her petitions to correct the
voter registry and to restore her name thereto, Stuart has appealed.
She claims on appeal, as she did below, that a woman's surname upon
marriage does not become that of her husband by operation of the common
law in force in Maryland and that nothing in the provisions of §3-16
(a)(3) and (c) mandatesa contrary result.

What constitutes the correct legal name of a married woman under
common law principles is a question which has occasioned a sharp split

of authorities, crystallized in the conflicting cases of State ex rel.

Krupa v. Green, 177 N.E. 2d 615 (Ohio 1951), relied upon by Stuart, and

People ex rel. Rago v. Lipsky, supra, adopted by the lower court as its

principal authority for denylng the petitions. Green approved the

voter registration of a married woman in her birth given name which she
had openly, notoriously and exclusively used subsequent to her marriage,
and held that she could use that name as a candidate for public office.

The court held:

"It is only by custom, in English speaking
countries, that a woman, upon marriage, adopts
the surname of her husband in place of the surname
of her father." Id. at 519 (Emphasis in original.)

1 (continued)

each year, as follows:

* * *

"(3) The clerk of the Court of Common Pleas in Baltimore
City and the clerk of the circuit court for each county shall
file with said respective boards the former and present names
of all female residents of said city or county, as the case
may be, over the age of eighteen years, whose names have been
changed by marriage since the date of the last such report.

* * *

"(c) Notification to show cause before cancellation.-
Whenever the ¥ ¥ ¥ change of name by marriage ¥ % ¥ 1s reported
as above provided, the board shall cause to be mailed to the
address of such voter ¥ ¥ ¥ a notification that such * * *
change of name by marriage ¥ * * has been reported to the board,
and shall require the voter to show cause within two weeks
¥ ¥ ¥ why his registration should not be cancelled.* * *




Lipsky refused to allow a married woman to remain registered to vote
under her birth given name on the basis of

"* % * the long-established custom, policy
and rule of the common law among English-
speaking peoples whereby a woman's name is
changed by marriage and her husband's surname
becomes as a matter of law her surname."

Id. at 545 (Emphasis supplied.)

Cases tending to support the rationale of Green are Lane v. Duchac,

41 N.W. 952, 955 (Wis. 1889); Rice v. State, 38 S.W. 801, 802 (Tex. 1897);

Succession of Kneipp, 134 So. 375, 378 (La. 1931); State ex rel. Bucher

v. Brower, 21 Ohio Op. 208 (Ohio 1041); Wilty v. Jefferson Parish, 157

So. 24 718, 727 (La. 1953)(Sanders, J., concurring). Cases tending to

support the Lipsky theory are Chapman v. Phoenix National Bank, 85 N.Y.

437, 4ho (N.Y. 1881);In Re Kayaloff, 9 F. Supp. 175 (S.D. N.Y. 1934);

Freeman v, Hawkins, 14 S.W. 354, 355 (Tex. 1890); Bacon v. Boston

Elevated Ry. Co., 152 N.E. 35, 35 (Mass. 1925); Wilty v. Jefferson

Parish, supra, at 723-24 (Hamlin, J.); Forbush v. Wallace, supra, at
2
221-22.,

We think the lower court was wrong in concluding that the principles
enunciated in Lipsky represent the law of Maryland. We have heretofore
unequivocally recognized the common law right of any person, absent a
statute to the contrary, to "adopt any name by which he may become known,
and by which he may transact business and execute contracts and sue or

pe sued." Romans v. State, 178 Md. 588, 597. In the context of the

name used in an automobile liability insurance contract, we approved the

2

The three-judge District Court in Forbush upheld the constitutional-
ity of the Alabama regulation, based on ETabama case law, that a married
woman's legal surname is that of her husband, requiring that she use her
husband's surname in obtaining a driver's license. The Supreme Court's
affirmance was without opinion and since it was based upon Alabama common
law, differing from that of Maryland, it is not constitutional authority
binding upon us in applying the common law rule in force in Maryland.



N

consistent nonfraudulent use by a married woman of a surname other

than that of her lawful husband in Erie Insurance Exchange v. Lane,

245 Md. 55. Citing with approval Everett v. Standard Acc. Ins. Co.,

187 P. 995 (Cal. App. 1919), we summarized its holding as follows:

"The court * * ¥ held that because the insured

had been known as Everett for twenty-two years

before the policy was issued, a representation

that his name was Everett was not a misrepre-

sentation, although his name before had been

Cowie, since a man may lawfully change his name

without resorting to legal proceedings and by

general usage or habit acquire another." Erie

at 52-53,
If a married woman may lawfully adopt an assumed name (which, in Erie,
was neither her birth given name nor the name of her lawful husband)
without legal proceedings, then we think Maryland law manifestly permits
a married woman to retain her birth given name by the same procedure
of consistent, nonfraudulent use following her marriage. 1In so
concluding, we note that there is no statutory requirement in the Code,
in either Article 52 (Marriages) or Article 45 (Husband and Wife), that
3

a married woman adopt her husband's surname. Consistent with the

common law principle referred to in the Maryland cases, we hold that

a married woman's surname does not become that of her husband where,

as here, she evidences a clear intent to consistently and nonfraudulently

use her birth given name subsequent to her marriage. Thus, while under

Romans, a married woman may choose to adopt the surname of her husband -

3 . "
Compare Hawaii Rev. Stat., Title 31, §574-1 (1958): Every N
married woman shall adopt her husband's name as a family name. ngall
appears to be the only state with a statutory provision determinative of

the issue.



this being the long-standing custom and tradition which has resulted

in the vast majority of married women adopting their husbands' surnameS
as their own - the mere fact of the marriage does not, as a matter of
law, operate to establish the custom and tradition of the majority as a
rule of law binding upon all.

From a study of the English authorities cited to us by the parties
and amici curiae, we believe the rule we enunciate today is founded
upon the English common law incorporated into the laws of Maryland by
Article 5 of the Maryland Declaration of Rights. The question of
English common law was considered by the Ohio Court of Appeals in

State ex rel. Krupa v. Green, supra, at 510: b

"In England, from which came our customs
with respect to names, a woman is permitted to
retain her maiden surname upon marriage if she
s0 desires.

"M. Turner-Samuels, in his book on 'The
Law of Married Women' at page 345, states:

'In England, custom has long
since ordained that a married woman
takes her husband's name. This
practice is not invariable; not com-
pellable by law. * ¥ ¥ A wife may
continue to use her maiden, married,
or any other name she wishes to be
known by. * ¥ xt

He cites the following cases as authority for
his statement: Fendall v. Goldsmid (1877) 2 P.D.
253; Dancer v. Dancer (1o48) 2 All E.R. 731;
Chipchase v. Chipchase (1939) P. 391; Chipchase
v. Chipchase (1942) P. 37, distinguished;
Sullivan v. Sullivan (181%) 2 Hag.Con. 238,

151 E.R. 728, 27 Digest 49, 279; Wakefield v.
Mackay (1807) 1 Hag.Con. 394, 1 Phillim. 134, n."

n

People ex rel. Rago v. Lipsky, supra, contains no reference to
English law.




Other English text writers have expressed a similar view of English
law:

"In England (followed by the United States of
America) practice has crept in, though apparently
comparatively recently, for a woman upon marriage
to merge her identity in that of her husband, and
to substitute his name for her father's acquiring
the new surname by repute." C. Ewen, A History of
Surnames of the British Isles 391 (London 1931)

To the same effect see 19 Halsbury's Laws of England 829 (34 Ed. 1957):
"1350. Assumption by wife of husband's

name, When a woman on her marriage assumes, as

she usually does in England, the surname of her

husband in substitution for her father's name,

it may be said that she acquires a new name by

repute. The change of name is in fact, rather

than in law, a consequence of the marriage.* % *"

(Footnotes omitted.)
Under the common law of Maryland, as derived from the common law of
England, Mary Emily Stuart's surname thus has not been changed by
operation of law to that of Austell solely by reason of her marriage
to him. On the contrary, because of her exclusive, consistent, non-
fraudulent use of her maiden name, she is entitled to use the name
Mary Emily Stuart unless there 1s a statute to the contrary. Romans v.

State, supra. We do not think that the provisions of Article 33,

§ 3-18(a)(3) and (c), heretofore set forth, require that a married woman
register to vote in the surname of her husband unless her name has been
changed by legal proceedings under Maryland Rules BH 70 - BH 75, and
Article 16, § 123 of the Annotated Code of Maryland, as claimed by the
Board. We are unable to attribute to that Section, even with the aid of
a long-standing and uniform administrative practice, such an effect in

derogation of the common law. See MacBride v. Gulbro, 247 Md. 727;

Gleaton v. State, 235 Md. 271; Mayor and City Council of Baltimore v.




O

Baltimore Gas and Electric Company., 232 Md. 123.5

Nothing in the language of §3-18(a)(3) or (c) purports to compel
all married women to register to vote in their husbands' surname. Since
Mary Emily Stuart did not undergo a "change of name by marriage," this
Section merely requires her to show cause to the Board that she con-
sistently and nonfraudulently used her birth given name rather than her
husband's surname following marriage. Although no show cause hearing
was held in this case because, as found by the lower court, Stuart had
difficulty in contacting the Chairman of the Board, two things are
abundantly clear on the record before us: (1) that a show cause hearing,
had one been held prior to the critical date specified by the Board,
would not have resulted in the registration of Mary Emily Stuart in her
maiden name, in light of the uniform practice of the Board, supported
by an opinion of the Attorney General of Maryland dated April 7, 1971,
and the statements of counsel for the Board at oral argument of the
appeal; and (2) that Mary Stuart has amply demonstrated sufficient
cause that her registration not be cancelled by proof adduced at the
trial, and accepted by the court, that she has consistently and openly,
with no intent to defraud, used the name Mary Emily Stuart as her sole

and exclusive name after her marriage to Samuel Austell. In view of the

5

The first election law dealing with the name of married women
was enacted as part of the permanent general registration of voters in
Baltimore City. It provided for notification to the Board by the Clerk
in Baltimore City similar to the present §3-18(a)(3) and further provided
that "Whenever, after an original registration, a person shall change his
or her name, such person shall be required to re-register; * * *." TLaws
of 1937. ch. 77 §29-0.

In 1945, Article 33 was repealed and a new Article 33 enacted.
The notification provision was extended statewide, but without express
provision for cancellation and re-registration. Laws of 1945, ch. 934, §28

(c)-



10.

impending closing of the voter registration books prior to the November
1972 election, we shall direct that the court below promptly order the
Board to restore the name of Mary Emily Stuart to the registry of voters
in Howard County. Of course, in so doing, the Board may make whatever
cross-reference notation to the fact of Stuart's marriage to Austell
that it thinks administratively feasible to meet the avowed needs of
voter identification and prevention of dual registrations. See State

ex rel. Krupa v. Green, supra, at 518.

In light of our disposition of the common law issue, we find it

unnecessary to reach the constitutional issues raised by the appeal.

ORDER DISMISSING PETITIONS VACATED;
CASE REMANDED FOR THE PASSAGE OF AN
ORDER IN ACCORDANCE WITH THIS OPINION;
C B BY .

MANDATE TO ISSUE FORTHWITH,

5 (continued)

In 1959 the provision was added that in the event of change of
name by marriage, the voter would be given an opportunity to show cause
prior to cancellation. Laws of 1959, ch. 287 §43(g).

Minor changes, not here relevant, were made by Laws of 1957, ch.
392 and Laws of 1972, ch. 10.



