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STATEMENT OF THE CASE

This is an appeal from a jury verdict of murder in the
first degree without capital punishment.



QUESTIONS PRESENTED

1. Was Appellant, a member of the Buddhist faith, de-
nied due process of law and the equal protection of the
law because of the religious requirements for jury serv-
ice under Article 36 of the Maryland Declaration of
Rights?

2. Was it prejudicial and denial of due process 1o ad-
mit Appellant's signed confession when Appellant was not
permitted to obtain a lawyer until after the confession?

STATEMENT OF FACTS

Appellant is a Kalmuck of Mongolian descent and was
born in Belgrade, Yugoslavia, approximately 35 years
ago. He was raised in the Buddhist faith and has continu-
ously been and was at the time of his indictment and trial
an adherent of that faith, (E. 1) His education ceased at
the age of 13 when he was seized by the Nazis and trans-
portedtoa Germanlabor camp. (E. 44-45) Subsequently,
in 1952, he immigrated to the United States and later
married an American girl,

On January 5, 1964, Appellant was apprehended by the
State Policeatthe apartment where his wife had received
fatal gunshot wounds. He was removed to a hospital for
treatment of a self-inflicted wound, informed he was
charged with murder, and kept under constant guard.

(E. 37-38, 42, 46-47) On the following day he was re-
moved to the State Police barracks and booked on 2
charge of murder. (E. 38) He was fingerprinted, photo-
graphed, and given lunch. He was then interrogated and
a statement was obtained from him. (E. 12) Appellant
testified that, prior to the interrogation, he reguested
permission to telephone his sister or brother to inquire
about getting a lawyer but his request was ignored. (E.
48, 51-52) State witness Kosirowsky testified he heard
no request for a lawyer . , . (E. 35) and State witness
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FieldS testified that Appellant stated that his family was
oiting an attorney but Witness could not recall when that
gatement was made . . . (E. 40-43) nor could Trooper
fields "recall" Appellant asking permission to use the
ielephone. (E. 40)

ARGUMENT
L

The Provisions of Article 36 of the Maryland
Declaration of Rights Deprived Appellant of Due
Process and of the Constitutional Guarantee of
Equal Protection of the Laws

By timely motions Appellant challenged the composi-
tions of the grand jury that indicted him and the petit jury
which tried him. (E. 1, 20) Article 36 of the Maryland
Declaration of Rights reads in part:

"[N]or shall any person, other competent, be
deemed incompetent as a . . . juror on ac-
count of his religious belief; provided, he
believes in the existence of God, and that
under His dispensation such person will be
held morally accountable for his acts, and
be rewarded or punished therefor either in
this world or in the world to come.™

The impact of Article 36 has been made clear by the
opinion of this Court in the case of State v. Mercer (1905}
161 Md. 535, wherein the Court referred to the ahove-
quoted part of Article 36 and said:

"The provision . . . must be consirued to
assert that no one shall be deemed com-

petent as a juror who does not have that
belief,

"If any of the grand jurors who found the
present indictment against the appellee
were incompetent it is clearly null and
void."

A. The Jurors Are Presumed To Have Been
Selected in Accordance With the Require-

ments of Article 386.
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It is to be presumedthat the proceedings of the Circuit
Court were regular inall respects and that hoth the mem-
bers of the grand jury and the petit jury called for serv-
ice were selected in accordance with the requirements of
Article 36. As stated in 22A, C.J.S. at Pages 352, 353,

"In the absence of proof to the contrary the
proceedings of courts properly exercising
criminal jurisdiction are presumed to bhe

regular . . . this presumption applies to
the selection of the petit jury ... ."

Citing Lewis v. U. S., Okl., 49 S.Ct. 257, 279 U.S. 63,
73 L.Ed. 615, Poliafico v. U. §., C.A. Chio, 237 F.2d 97;
Cornelius v. State, 17 S.E.2d 156, 193 Ga. 25; Siale v.
Fletcher, 106 So.2d 709, 236 La. 40; State v. Woodard,
273 S.W. 1047, 309 Mo. 19; Commonwealth v. Spallone,
35 A.2d 727, 154 Pa. Super. 282,

The text in 22A C.J.S. at Page 356 reads as follows:

"In the absence of proof to the contrary,
it will be presumed that the proceedings
before the grand jury were regular in all
respects, . that the jurors were properly
selected and drawn according to law . . . .

Citing Cole v. State, 22 S.E. 2d 529, 68 Ga. App. 179.

B. Buddhism Is a Well-Established Religion
Which Does Not Teach a Beliet 1n the
Existence of God.

In Footnote #11 to the Opinion in Torcaso v. Watkins,
367 U.S. 488, 81 8.Ct. 1680, 6 L.Ed. (2nd) 982, the Court
says:

"Among religions in this country which do
not teach what would generally be consid-
ered a belief in the existence of God, are
Buddhism, Taoism, Ethical Culture, Secu-
lar Hamanism and others." [Emphas1s
supplied]

In the recent case of U. 5. v. Seeger, 326 F.2d 846,
decided by the United States of Appeals for the 2nd Cir-
cuit on January 20, 1964, the Court says:
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"[W]e feel compelled to recognize that a
requirement of belief in a Supreme Being,
no matter how broadly defined, cannot
embrace all those faiths which can validly
claim to be called 'religious’.

* * *

"Especially when considered in the light of
Torcaso and the still more recent teachings
of the Supreme Court, a line such as is
drawn by the "Supreme Being' requirement
between different forms of religious expres-
sion cannot be permittedto stand consistently
with the due process clause of the Fifth
Amendment,"

C. The Courts Take Judicial Notice of the
Existence in This Country of a Substantial
Minority of Persons Who Do Not Profess a
Belief in God.

The Torcaso and Seeger opinions, as well as many
other, clearly indicate that the courts take judicial notice
of the diversity of religions to which the people of the
United States adhere.

"[OJur religious composition makes us a
vastly more diverse people than were our
forefathers. They knew differences chiefly
among Protestant sects. Today the Nation
is far more heterogeneous relig1ousty, iu-
cluding as it does substantial minorities
not only of Catholics and Jews but as well
of those who worship according to no ver-
sion of the Bible and thase wheo worship no
God at all."

School District of Abington Township v. Schempp, 374
U.S. 203, 240 (1963) (Concurring opinion).

Judicial notice of such substantial minorities profes-
sing no belief in God is based upon common knowledge.
Accordingly, the burden is upon the State to rebut the
presumption that such substantial minorities, otherwise
competent to serve as jurors, exist among the citizens
of Maryland and residents of Cecil County. This the
State has not done.
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D. The Exclusion From the Juries of Minori-
ties Professing No Belief in God Denied
Defendant Equal Protection of the Law and
Due Process of Law Contrary to the Four-
teenth Amendment of the United States
Constitution.

The cases holding that the Fourteenth Amendment to
the Constitution prohibits the exclusion from jury serv-
ice of persons of the colored race are toc numerous to
list, The Opinion in Eubanks v. Louisiana (1958) 356 U.S.

584, commences as follows:

"In an unbroken line of cases stretching back
almost 80 years this Court has held that a
criminal defendant is denied the equal pro-
tection of the laws guaranteed by the Four-
teenth Amendment if he is indicted by a
Grand Jury or tried by a petit jury from
which members of his race have been
excluded because of their race."”

Race is not the only criterion. As has been stated by
Chief Justice Warren in Hernandez v. Texas (1954) 347

U.S. 475:

"Although the Court has had little occasion to
rule on the question directly, it has been rec-
ognized since Strauder v. West Virginia, 100
U.8. 303, that the exclusion of a class of per-
sons from jury service on grounds other than
race or color may also deprive a defendant
who is a member of that class of the consti-

tutional guarantee of equal protection of the
laws."

See also Fay v. New York (1947) 332 U.S. 261 inwhich
the Supreme Court held that Blue Ribbon juries in New

York were not in violation of the Constitution and at page

270 said:

"We fail to perceive on its face any consti-
tutional offense in the statutory standards
prescribed for special panel. The Act does
not exclude, or authorize the Clerk to ex-
clude, any person or class because of race,

creed, color or occupation.” [Emphasis
supplied]
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see 16A C.J.S. Section 540, page 467:

nThe exclusion of persons from jury service
by any method or system, ingenious or in-
genious, solely because of race, color,
class or condition, constitutes a denial of
equal protection of the laws . .. ."

The decision of the Supreme Court in School District
of Abington Township v. Schempp (1963) 373 U.8. 203 is
pertinent. In that case Mr. Justice Clark's opinion

gtates:

[T ]his Court has decisively settled that the
First Amendment’'s mandate that 'Congress
shall make no law respecting an establish-
ment of religion, or prohibiting the free
exercise thereof' has been made wholly
applicable to the states by the Fourteenth
Amendment."

In Mr. Justice Brennan's concurring opinion the fol-
lowing language appears:

"But the teaching of both Torcaso and the
Sunday Law Cases is that Government may
not employ religious means to serve secu-
lar interests, however legitimate they may
be, at least without the clearest demonstra-
tion that non-religious means will not
suffice."

A recent decision of the highest court of the State of
Georgia, in whichtheapplicable Supreme Court decisions
were carefully reviewed, is apposite. Inthe case of
Allen v. State, 137 S.E.2d 711, the Court held that the
constitutional rights of a white man were denied if ne-
groes were excluded from jury service. The Court quoted
from the opinion of the Supreme Court in Glasser v. U. 8.,

315 U.S. 60, 85, 62 S.Ct. 457, 472, 86 L.Ed. 680, as fol-
lows:

"It is part of the established tradition in the
use of juries as instruments of public justice
that the jury be a body truly representative
of the community. For racial discrimination
to result in the exclusion from jury service
of otherwise qualified groups not only violate
our Constitution and the laws enacted under
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it but is at war with our basic concepts of a
democratic society and a representative
government."

The Georgia Court then went on to say:

""We are of the opinion that any system that
results in the consistent selection of jurors
from a group or portion only of those avail-
able for service in that office, rather than
from those available without discrimination,
does not accord to any defendant the type of
jury to which the law entitles him. ' The equal
protection clause of the Fourteenth Amend-
ment prohibits a state from convicting any
person by use of a jury which is not impar-
tially drawn from a cross-section of the
community.' Fay v. New York, 332 U.8. 261,
67 S.Ct. 1613, 91 L.Ed. 2043 (Dissenting
opinion), accord Beck v. Washingion, 369
U.S. 541, 570, 82 S.Ct. 955, 970, 8 L.Ed.2d 98,
(Black, J., dissenting)."

E. No Proof of Discrimination Is Needed Where
the Law Requires the Exercise of Discrimi-
nation.

Article 36, by its very terms, sets apart and discrim-
inates against a segment of citizens who do not believe in
the existence of God. It clearly prohibits an accused,
whether a believer or a non-believer, trom being tried
by a jury composed of persons who do not believe in God
as well as persons professing a belief in God. Its appli-
cation can easily result in prejudice to accused when his
lack of belief is manifested to the jury by his failure to
take the oath before testifying. (E. 43)

F. Article 36 of the Bill of Rights Calls for the
Use of Religious Means To Serve Govern-
mental Ends.

The trial, convictionand the punishment of an offender
against the law is solely a governmental function for the
protection of society. It bears no closer relation to re-
ligion than other governmental functions such as public
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education, health and welfare, and tazation. Its secular
character is obvious but is perhaps best illustrated by
the imposiiion of a death sentence, which would he hard
to justify under any religlon kiwwa to Appeliant or his
counsel. Accordingly, Article 36 is violative of the
First Amendment as interpreted by Mr. Justice Brennan
in his concurring opinion in Adington School District v.
schempp, 374 U.S. 203, wherein he wrote that the First
Amendment proscribed the use of "essentially religious
means to serve governmental ends, where secular means
would suffice.”

I1.

Appellant Was Denied Due Process Because of
the Denial by the Police of His Request To Tele-
pione T3 Ask the Assistance of an Attorney Be-
for His Interrogation at the Police Barracks

Appellant testifiedthat he requested leave to telephone
on three occasions prior to the interrogation . . . (E. 48,
51-52) ... and that on the {irst two occasions his
requests were ignored. Referring to the third request he
testified,

"At that time {Trooper Fields] answered me, he told
me, said, do [ have money? 1 said, 'T don't have much
money, but 1 would like to contact with my people.’ And
he told me, said, 'If you don’t have money, can't get a
lawyer, the Court is going to appoint you a lawyer.’ And
I asked him when is going to be court, when they going to
appoint me a lawyer? He said he don't know, he can't
give me the answer cn that.”" (E. 52)

The abovetestimony was not denied by Trooper Fields,
nor did Fields deny that Appellant requested ieave to tele-
phone. Although Trooper Fieldswas pressed by counsel
to admit or deny Appellant's requests to telephone,
Fields would only testify that he did not "recall" such a
request. (E. 40) Fields did testify, however, that Appel-
lant informed him that his family was getting an attorney.
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(E. 40-41) All of the foregoing testimony related to a
period of time gfﬁ Appellant was informed of the charge
placed against him and after he was, in fact, charged.

{E. 38,42)

The statement of Trooper Fields quoted above was
nicely calculated to lead a man of little education, and
inexperienced in the law, to believe he was not entitled
{0 the protection of legal advice until he was taken to
Court. The Courts hold otherwise. In the light of Ap-
pellant's background (E. 43-46) and of all the attendant
circumstances of the interrogation, the following quota-
tionfrom the opinioninthe case of Haynes v. Washingion,
373 U.S. 503, 10 L..Ed.2d 513; is applicable:

"The uncantroverted portions of the
record thus disclose that the petitioner's
written confession was obtained in an at-
mosphere of substantial coercion and in-
ducement created by statements and action
of state authorities.”

The foregoing language is quoted in this Court's
Opinion reversing a2 judgment and remanding inthe recent
case of Thiess v. State of Maryland, 235 Md. 541.

Bearing in mind Appellant's history, including the
paucity of his education, a contention that Appellant was
effectively warned of his constitutional rights or that he
intelligently waived his right to counsel places too great
a strain upon credulity. Accordingly, as in Escobedo v.
INlingis, 378 U.8. 478:

"(Wlhere, as here, the investigation i5 no
longer a general inquiry into an unsolved
crime but has begun to focus on a particular
subject, the suspect has been taken into po-
lice custody, the police carry out a process
of interrogations that lends itself to eliciting
incriminating statements, the suspect has
requested and been denied an opportunity to
consult with his lawyer, and the police have
not effectively warned nim of hls absuvlute
constitutional right to remain Silent, the
accused has been denied 'the Assistance of



11

Counsel' in violation of the Sixth Amendment
to the Constitution as "'made cbligatory upon
the states by the Fourteenth Amendment,' "

and in the dissenting opinion of Mr. Justice White,

At the very least the Court holds that
once the accused becomes a suspect and,
presumably, is arrested, any admission
made to the police thereafter is inadmis-
sible in evidence unless the accused has
waived his right to counsel. 378 U.S. at
495"

See also Millev v. Warden, (4th Cir.) 338 F.2d 201.
CONCLUSION

For the foregoing reasons it is resgpectfully submitted
that the judgment and verdict of the Circuit Court for
Cecil County, Maryland should be reversed and the
proceedings remanded for a new trial.

Respectfully submitted,

J. GRAHAME WALKER
J. GIFFORD SCARBOROUGH

Attorneys for Appeliant



RECORD EXTRACT

IN THE CIRCUIT COURT FOR CECIL COUNTY,
MARYLAND

STATE OF MARYLAND )

)
Vs. ) No., 1040 Criminals

)
LIDSCHA SCHOWGUROW )

MOTION TO DISMISS

Now comes the Defendant, Lidscha Schowgurow, by
his attorney, J. Grahame Walker, and moves the Court
to dismiss the proceedings herein and as reason there-
for states that the Grand Jury which indicted him was
not legally constituted in that its members were selected,

(1) In violation of the provisions of Article 36 of the
Maryland Declaration of Rights, or

(2) In violation of the provisions of the First Amend-
ment and the Fourteenth Amendment to the Constitution
of the United States.

J. Grahame Walker
Attorney for Defendant

[Certificate of Service dated April 17, 1964]

AFFIDAVIT
STATE OF MARYLAND, COUNTY OF HOWARD, 58:

I, LIDSCHA SCHOWGUROW, (being first duly sworn,
on oath) depose and say that [ am the Defendant in the
above entitled proceeding; that I am a Kalmuck, of Mon-
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golian descent, and was born in Belgrade, Yugoslavia,
approximately 35 years ago; that I was raised in the
Buddhist faith and have continuously been and am now an
adherent of that faith; that the spiritual leader of the
Buddhist faith is the Dalai Lama,; that the Buddhist reli-
gion does not teach a belief in the existence of God or a
Supreme Being.

Lidscha Schowgurow

Suscribed and sworn April 16, 1964.

[Filed July 30, 1964]

MEMORANDUM AND ORDER

The defendant, Lidscha Schowgurow, has been indicted
by the Cecil County Grand Jury for murder in the first
degree. By timely motion he seeks dismissal of the in-
dictment on the basis that the Grand Jury was not legany
constituted because persons of the Buddhist faith, to
which he claims devotion, were necessarily excluded
therefrom.

The motion is supported by the defendant's affidavit
which states:

"that I am a Kalmuck, of Mongolian descent,
and was born in Belgrade, Yugosiavia, ap-
proximately 35 years ago; that I was raised
in the Buddhist faith and have continuously
been and am now an adherent of that faith;
that the spiritual leader of the Buddhist
faith is the Dalai Lama; that the Buddhist
religion does not teach a belief in the
existence of God or a Supreme Being.”

The argument in favor of dismissal runs thus* Article
36 of the Maryland Declaration of Rights provides that
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po persan "otherwise competent [shall] be deemed incom-
otent a5 2 . . . juror on account of his religious helief;
rovided, he believes in the existence of God, and that
under His dispensation such person will be held morally
accountable for his acts, and be rewarded or punished
therefor either in this world or in the world to come.
1t is presumed that those impanelled on the Grand Jury
which indicted the defendant did in fact affirm their
pelief in the existence of God; Buddhism does not teach
the existence of God; Buddhists were excluded from the
Grand Jury which returned the indictment against the
defendant, who is a Buddhist; therefore, the indictment is
constitutionally defective.

The court has reviewed the brief of the Attorney
General filed through the State's Attorney of Cecil County
and also the defendant’s attorney's trial memorandum
and reply to the State's memorandum and has read all
of the authorities cited therein. The court is persuaded
that the position of the State with reference to the motion
is correct and adopts the same with some modification
as set forth hereinafter.

""There is no merit to the defendant’s argument, even
if it be conceded (1) that the court may presume the
members of the Grand Jury to have been in fact required
as a condition of service, to aifirm a belief in the exist-
ence of God, and (2) that the court may take judicial
notice that devout Buddhists do not believe in the exist-
ence of God (on the basis of the statement in Torcaso v.
Watking, 367 U.S. 488, 495, 81 8. Ct. 1680, 6 L.Ed.
2d 982 [1961] footnote number 11).

The defendant has failed to show that there has ever
been a single adherent of Buddhism resident in Cecil
County who, aside from the religious question, was
qualified to serve on the Grand Jury, let alone that any
Buddhist was excluded from the call or, being called,
was excluded from the panel for failure to affirm his
belief in the existence of God. This failure of proof



E.4

indicates no lack of diligence in presenting the issue. 1t
truly reflects the County's history.

"The most recent Supreme Court decision on the sub-
ject of group discrimination in grand jury selection is
Eubanks v. Louisiana, 356 U.S. 582, 78 S.Ct. 970, 2 L.Ed.
2d 991 (1958), cited by the defendant in his memorandum.
This decision provoked a full annotation of the subject in
2 L.Ed. 2d 2040. But far more pertinent to the instant
situation is the decision in Hernandez v. Texas, 347 U.S.
475, 74 S. Ct. 667, 98 L.Ed. 866 (1954), also cited by the
defendant, in which the Supreme Court reversed a mur-
der conviction on account of demonstrably systematic
exclusion of Mexicans --- a significant minority in the
county --- from jury service. In the course of his opin-
ion for the Court, Mr. Chief Justice Warren made the
following observations (347 U.S. at 477, 478, 479-81)

"In numerous decisions, this Court has held
that it is a denial of the equal protection

of the laws to {ry a defendant of a particular
race or color under an indictment issued by a
grand jury, or before a petit jury, from which
all persons of his race or color have, solely
because of that race or color, been excluded
by the State, whether acting through its
legislature, its courts, or its executive or
administrative officers. Although the Court
has had little occasion to rule on the question
directly, it has been recognized gince Strauder
v. West Virginia, 100 U.S. 303, 25 L.Ed. 664,
that the exclusion of a class of persons from
jury service on grounds other than race or
color may also deprive a defendant who is a
member of that class of the constituticonal
guarantee of equal protection of the laws.’

"Throughout our history differences in race
and color have defined easily identifiable
groups which have at times required the aid
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of the courts in securing equal treatment
under the laws. But community prejudices
are not static, and from time to time other
differences from the community norm may
define other groups which need the same
protection. Whether such a group exists
within a community is a question of fact.'

""The petitioner's initial burden in substan-
tiating his charge of group diserimination was
to prove that persons of Mexican descent
constitute a separate class in Jackson County,
distinct from 'whites'. One method by which
this may be demonstrated is by showing the
attitude of the community. Here the testimony
of responsible officials and citizens contained
the admission that residents of the community
distinguished between 'white' and "Mexican.'
the participation of persons of Mexican descent
in business and community groups was shown
to be slight. Until very recent times, children
of Mexican descent were required to attend a
segregated school for the first four grades. At
least one restaurant in town prominently dis-~
played a sign announcing 'No Mexicans Served'.
On the courthouse grounds at the time of the
hearing, there were two men’s toilets, one
unmarked, and the ather marked 'Colored Men'
and "Hombres Aqui’ ('"Men Here'), No sub-
stantial evidence was offered to rebut the
logieal inference to be drawn from these facts,
and it must be concluded that petitioner suc-
ceeded in his proof.'

'Having established the existence of a class,
petitioner was then charged with the burden

of proving discrimination. To do so, he relied
on the pattern of proof established by Norris
v. Alabama, 294 U.8. 587, 79 L.Ed. 1074, 55 8.
Ct. 579. In that case, proof that Negroes
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constituted a substantial segment of the popula-
tion of the jurisdiction, that some Negroes were
qualified to serve as jurors, and that none had
been called for jury service over an extended
period of time, was held to constitute prima
facie proof of the systematic exclusion of
Negroes from jury service. This haolding,
sometimes called the 'rule of exclusion’, has
been applied in other cases, and it is available
in supplying proof of discrimination against
any delineated class.'

'"The petitioner established that 14% of the
population of Jackson County were persons
with Mexican or Latin American surnames,
and that 11% of the males over 21 bore such
names. The County Tax Assessor testified
that 6 or 7 percent of the freeholders on the
tax rolls of the County were persons of Mexic-
an descent. The State of Texas stipulated
that 'for the last twenty-five years there is
no record of any person with a Mexican or
Iatin American name having served on a
jury commission, grand jury or petit jury in
Jackson County.' The parties also stipulated
that 'there are some male persons of M:axic-
an or Latin American descent in Jackson
County who, by virtue of being citizens,
householders, or freeholders, and having all
other legal prerequisites to jury service,
are eligible to serve as members of a jury
commission, grand jury and/or petit jury.'

"The standards of proof required in that case have not
been met here. There is no instant showing that Bud-
dhists or other not believing in the existence of God form
a separate class in Cecil County, Nor is there any show-
ing that Buddhists or others not believing in the existence
of God form any significant part of the County's legal
residents, of its landowners or of its general population.
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And these failings accord with the understanding and
belief of those familiar with the ethnic and religious
history of Cecil County.

"The Torcaso case, supra, is irrelevant to the present
dispute. Its meaning, in the jury duty -- group discrimi-
nation context, is that any Buddhist called for jury serv-
ice cannot, if he presses the point, be excluded there-
f-om on account of his refusal to express a belief in the
existence of God. Also irrelevant is United States v.
Seager, 326 F.2d 846 (2nd Cir., 1964), which simply held
what a young man who was conceded to be a sincere
conscientious objector but whose objections were not the
product of religious belief in 'a relation to a Supreme
Being' -- which was the statutory test for exemption
irom military service -- could not be denied the exemp-
{ion on that account alone."

The defense relies principally on the Torcoso and the
Seeger cases to support the proposition that the indict-
ment in this case is constitutionally defective. If these
cases seem to have cast doubt on the constitutionality
of a requirement of Article 36 of our Declaration of
Rights that a juror to be competent must have a belief
in the existence of God, the following statements of the
Supreme Court appear apt:

In the case of Zorach v. Clauson, 96 L.Ed. 954, pp.
961, the Supreme Court held that the "released tima"
program in the State of New York for religious instruc-
tion was not violative of the First Amendment of the
Constitution of the United States, and had this to say
about the meaning of the First Amendment:

"*** There is much talk of the separation of the
_Church and State in the history of the Bill of
Rights and in the decisions clustering around
the First Amendment. See Everson v. Board of
Education, 330 US 1, 91 L.Ed. 711, 87 8. Ct. 504,
168 ALR 1392; Illinois ex rel. McCollum v,
Board of Education (US) supra. There cannot
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be the slightest doubt that the First Amendment
reflects the philosophy that Church and State
should be separated. And so far as interference
with the 'free exercise' of religion and an
'establishment' of religion are concerned, the
separation must be complete and uneguivoeal.
The First Amendment within the scope of its
coverage permils no exception; the prohibition
is absolute. The First Amendment, however,
does not say that in every and all respects
there shall be a separation of Church and State.
Rather, it studiously defines the manner, the
specific ways, in which there shall be no con-
cert or union or dependency one or the other.
That is the common sense of the matter. Other-
wise, the state and religion would be aliens to
each other--hostile, suspicious and even un-
friendly. Churches could not be required to

pay even property taxes. Municipalities would
not be permitted to render police or fire pro-
tection to religious groups. Policemen who
helped parishicners into their places of wor-
ship would violate the Constitution. Prayers

in our legislative halls; the appeals to the
Almighty in the messages of the Chief Execu-
tive; the proclamations making Thanksgiving
Day a holiday; 'so help me God' in our court-
room oaths--these and all other references to
the Almighty that run through our laws, our
public rituals, our ceremonies would be flouting
the First Amendment. A Fastidicus atheist or
agnostic could even object to the supplication
with which the Court opens each session; "God
save the United States and this Honorable Court'.

And at page 962, the Court had this to say:

"We are a religious people whose institutions
presuppose a Supreme Being. We guarantee
the freedom to worship as one chooses. We
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make room for as wide a variety of beliefs

and creeds as the spiritual needs of man deem
necessary. We sponsor an attitude on the part
of government that shows no partiality to any
one group and that lets each flourish according
to the zeal of its adherents and the appeal of its
dogma. When the State encourages religious
instruction or cooperates with religious authori-
ties by adjusting the schedule of public events
to sectarian needs, it follows the best of our
traditions. For it then respects the religious
nature of our people and accommeodates the
public service to their spiritual needs. To

hold that if may not would be to {find in the
Constitution a requirement that the govern-
ment show a callous indifference to religious
groups. That would be preferring those who
believe in no religion over those who do believe.
Government may not finance religious groups
nor under take religious instruction nor blend
secular and sectarian education nor use secu.ar
institutions to force one or some religion on
any person. But we find no constitutional
requirement which makes it necessary for
government to be hostile to religion and to
throw its weight against efforts to widen the
effective scope of religious influence. The
government must be neutral when it comes to
competition between sects. It may not thrust
any sect on any person. It may not make a
religious observance compulsory. It may aot
coerce anyone to attend church, to observe

a religious holiday, or to take religious instruc-
tion. Bat it can close its.doors or suspend its
operations as to those who want to repair to
their religious sanctuary for worship or instruc-
tion. No more than that is undertaken here.'

And in U. 8. v. Seeger, 326 Fed. Rep., 2d, page
846 (conscientious objector case), the Supreme
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Court in holding that Congress in using the
"Supreme Being'' definition as a guide for the
draft board created an impermissible classifica-
tion under the circumstances present in that
case, said at page 854:

"We wish to make clear, moreover, that by hold-
ing the '"Supreme Being' requirement to create
an impermissible classification under the cir-
cumstances present here, we are not passing
upon the validity of legislative classifications in

—_——— e Y

observer has recently noted, 'to characterize
constitutional limitations as inflexible impera-
tives is an unproductive form of judicial activity.'
Poliak, Forward: Public Prayers in Public
Schools, The Supreme Court--1962 Term,

77 Harv. L. Rev. 62, 67 (1963). We feel it the
soundest course to deal with such problems as
they are presented to us, and not to lay down
hard and fast rules which may be inappropriate
to some of the many and varied interactions
between government and religion," (Emphasis
supplied).

The Court has compared the forms of the oaths ad-
ministered to the grand jury, to the bailiff to the grand
jury, to the jurors in criminal and civil cases, to wit-
nesses, to petit jurors, to the bailiff to the petit jury,
and to interpreters in the courts of this State and in the
district courts of the United States for the District of
Maryland. They are alike and begin with the declara-
tion: "In the presence of Almighty God, You ___do
solemnly promise and declare that****", Rule 5c, Mary-
land Rules of Procedure defines an oath:

"means a solemn promise and declaration, sworn
to under the penalties of perjury, that a certain
statement of fact is true",

and an Affirmation;
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"means a solemn promise and declaralion, made
under the penalties of perjury, by a person who
conscientiously declines to take an oath that

a certain statement of fact is true."”

Qur Court of Appeals in State v. Mercer, 101 M. 535,
had this to say about the questioned requirement of
Article 36 of the Declaration of Rights, at pages 537-538:

"We think however, that the language used in
sec, 36 is plain and that its intention clearly
was to afford to the community, in so far as
they were affected by the exercise of the im-~
portant powers conferred upon grand juries,
the protection as to each juror of the sense
of restraint and obligation arising from the
belief that he would be held accountable for
all of his transactions at the bar of Divine

Justice, *#*V

In Zorach, supra, 343 U.8. 306, 313, the Supreme
Court said:

"We are a religious people whose institutions
presuppose a Supreme Being."

I repeat here the hope expressed by Judge Henderson in
Torcaso v. Watkins, 223 Md. 49, at page 58, which proved
s0 futile on appeal to the Supreme Court:

"In the absence of any direct authority on the
point, we find it difficult to believe that the
Supreme Court will hold that a declaration of
belief in the existence of God, required by
Article 37 of our Declaration of Rights as a
qualification for State office, is discriminatory
and invalid.¥**"

In conclusion, regardless of the possible implications
of Torcaso and its so-called "teaching', I am not pre-
pared in either my official or in my personal life to at-
tempt to operate in a vacuum, devoid of all religious
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considerations. I believe that this defendant's rights
have received better protection from a grand jury com-
posed of people who make decisions out of respect for
their conscience and the belief that there is a Supreme
Being who will reward or punish them for their good or
bad conduct rather than from a jury composed of people
who respect no high authority or an authority of similar
supreme nature or being.

¥ ok ok ok A ok ok ok ok ok ok ok ok ok ok Kk k Kk kK

For the reasons assigned hereinbefore, the Motion to
Dismiss the indictment is hereby denied, this
day of July, 1964.

Edward D, E. Rollins

State's Exhibit No. 1

STATEMENT OF LIDGE SCHOWGUROW

Taken at Barrack 'F", North East, Cecil County, Mary-
land, Maryland State Police on Monday, January 6, 1964.
Statement begun at 1:00 P.M. and concluded at 3:00 P.M.

""Lidge'", you are now at Barrack '"F" of the Maryland
State Police, located at North East, Cecil County, Mary-
land. People present are TFC W. E. Fields and Clerk

is Mrs. Rogan, civilian employee. Iam 1st Sergeant Ragan,
Kosirowsky of Maryland State Police. We would like to
ask you some questions in connection with the shooting

of your wife which happened on January 5, 1964 at approx-
imately 12:45 PM it 253 Laffey Circle, Manor Heights,
Port Deposit, Cecil County, Maryland. It is my duty to
inform you that you have a perfect right to answer any
and all questions asked you, and you have a perfect right
not to answer any and all questions asked you. Anything
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you say may be used against you in Court. Now that you
know these facts, do you wish to make a statement ?

A. Yes,

State your full name?
Lidge Schowgurow

Address?
168 W. Laurel Street, Philadelphia.

Are you married?

Yeah.

What is your wife’s name?
Joyce

And her address is the same as yours?
Yes.

Can you read?
Not perfect.

Can you write?
No

Can you write your signature?
Yes.

>0 PO PO PO PO PO PO FE

Q. Would you tell us in your own words exactly what
happened, why and where it happened, to the best of your
knowledge ?

A. Each Thursday night I took her to psychiatrist at 8th
and Spruce. Itook her to doctor, first she says she wants
clothes. I buyed her clothes then I took her to mothers
place. We had to stop anyway to pick up children. Then
she said she wants coffee. Her motaer didn't offer her
coffee and she was angry. When she come home she
goes to kitchen and grabs coffee pot. Pot was empty and
she had cup and sugar in cup and fell asleep in chair. I
wake her up to go in bed. So she arguments with me -
person can sleep whenever person wants. After around
11:30 T went up and we had 2 young child with us and she
started waking up and started argurents with me and
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said I in purpose keep waking her and trying to drive her
nuts. I said no man tries to make his wife nuts. I still
need you, I love you and children still need mother. She
storted screaming and said children are together and try
to drive her nuts. She tried to run to door. I ran first
and slammed the door and told her to go to bed and vest.
She kept screaming. I said up stairs I got sister and
brother-in-law sleed>ing. Why you try to advertise the
fighting. She said what they are "kings" ? I seen it was
impossible to fight with her. So I went to sleep. I was
going to work and she was coming downstairs and didn't
say nothing to her, 1 went to work. After I come back
from work I had 2 children with me, Ninety-four year
old grandmother and countryman was watching children.
I asked him what happened to her and he said she get
dressed and left. This was Friday, December 20, 1963
when she left the house.

I went to her mothers place and asked if she is there. She
said she didn't see her. Told her I am not mad, to come
home when she sees her. I am going to Vineland I took
sister and brother-in-law to Vineland. I left around
10:30 or 10:45, arrived in Philadelphia around 12. So I
went home. She was not home, the 2 children was home.
So I went to sleep. Next morning I went to her mother
place and they said she was not there. So Itook my girl
to my mother place, the boy was home with countryman.
My brother brought zirl back and I was not home and then
- [my brother] - brought to my in-laws and left the girl
there. Monday I went to work, we had suspension, they
give us ten dollars Christmas present and we don't werk
all week, if we do thay give me call, I went to in-laws
and brother-in-law said I never saw her. Iam tooking
the children. After [ took them back the second to oldest
one, Nina, my brother tock her to mothers place. I went
to Camden to a lady we know, Marge, 1 told her she left
and I got children. She said little one stay with me. She
had the little one 2~3 days then she bring me back and
took her back again.
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Wzaek passed and her brother told me she was in Mary-
land. I come in Maryland. I knock on door and I went in
and I see her. Her sister told me she want to talk with
me in kitchen. Italk and she said wait till her husband
come and then I talk to her. This was January 2nd. Her
husbhand come, he poured me whiskey I drinked couple
sips. She called her out and she come and sit beside me,
Italked said when you coming home and I got children
all over. She said I don't have nothing to talk till Court
come. Give me answer are you finishing with me. She
said she let me know at Court. I asked sister if all right
to go in room and talk with her. I went with her in room
and talk to her. She said I won't go home till after this
Court. I deon't give you no answer. Iasked if I could
visit and she said "no'". Iasked if I could call and she
give me telephone number. I asked if she needs money
and she said yeah. I don’t have much, but I send you
moeney. I went back to Philadelphia by bus and send her
$10.00 next day.

I called her that evening she said to call me tomorrow
morning, Saturday. Every time I talk to her I ask her

to come home and reunite. She said not yet. Then letter
come my name. Her sister was writing to her mother.
In letter was that I was there I saw my wife and they
were expecting arguments but it went nicely. She was
calm. She made me believe that she was coming back

to me. I found the gun in apartment house where [ was
working couple months ago. Place was empty, I found
gun in closet.

Me and my wife both found gun couple years ago. We
went to people I know and I took gun out and was playing
with boy and it accidently fired. My wife she gave gun

to - [nephew) - niece. My ~ [nephew] - niece was playing
with the gun outside and police saw him. She told him
we thought was play gun. So it was ended with that,

When I found the gun I wrapped it in newspaper and put
in the cellar, this second gun I found. After that letter I
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said I come to her. I come here (this was Saturday night}.
I took the gun out of cellar, I figures when [ come here
with gun I scare her and get her to come home. Then
when we get together everything going to be all right. I
got here by bus and got taxi to apartment. 1 went in
empty place I straightened myself up, then I walked
down and saw my girl and asked where mommie was.
She was sitting alone. I said surprise Joyce, did you
receive the money I send you money. She said not yet.
1 said when are you coming home. She said not till we go
to court. Then she said what you got in your pocket, do
you have a gun? I said no. She said well I can believe
you. I said I want you to come home with me. If you
don't want to go homa, see about the children, you got
two here and three in Philadelphia. I not for my sake,
for your childrens sake come home. She jumped off sofa
and grapped the coffee table and started hitting it and
started screaming. She picked up a chair, then I took the
gun and [ started shooting. I didn't have time to show
her the gun and say here is gun I want you to come home.
When I pulled the gun she was running and I kept shoot-
ing and then when I realized what I am doing I shoot my- .
self and I fell down and that I am still moving and shoot
myself again and clips is empty. Then I walked through
door and brother in doorway said stop, police are com-
ing. I threw gun away and said I killed her and he said
no she's not dead. I said you call ambulance and he
said I call ambulance and state police and shore patrol
going to come.

After police come they said where is gun and 1 told them.
1 told them it was same gun I had.

Q. This was the same gun that you used to fire bullets
into your wife?

A. That is the one.

Then I took money out, two ten dollar bills to brother-in
law and said take my children to my brothers house. The
Shore Patrol took my wife away and they wanted to take
me and my brother-in-law said I was civilian and that
state police are coming.
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Why did you do this?
Idon't know,

Were you jealous of your wife because of her good

looks ?

AL

No, because 1 know 1 living with her so many years

and we had childrer.

Q.
A,

Was she running around with anyone ?
No she was pot. U she was running around country-

man lives with us and he would tell me. In evening she
went out and took either children or dog with her.

L FL PO PO XD PO FO PO PO

Are you a natuxalized citizen?
No,

Are you registered?
Yes.

When did you come to this country and from where ?
1951 - Germany

Where was your home country?
Yugoslavia

What are you?
Mongolian

What was your trade in Germany?
Eleetrician,

How did you ccme to America?
Immigration quofa.

You met your wife here?
Yes-Philadelpiia.

. {By TFC Fields) When you took cab to Manor Heights,

you got out at Perryville, why did you get out of the cab
thig far from Manor Heights?

A,

Q.
A.

I had to go to the toilet.

Were you there long? {By TFC Fields)
Maybe 5 or 10 minutes.
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Q. (By 1st Sgt. Kosirowsky again) Were you so tense
you maybe felt you had to urinate?

A, Iwas calm, I had no intention to kill-not like person
have something on mind.

Q. (By TFC Fields) How did you know your wife was in
bottom apartment and not upstairs?
A. My daughter told me. She was in the hallway.

Q. (By 1st Sgt. Kosirowsky) What did you say to your
daughter?
A. I petted her face and asked her where mommie was.

Q. (By lst Sgt. Kosirowsky) Did you ever hear of anyone
or relatives using pointed gun and say I am going to
scare you?

A. Yes in Russia. They said pointing gun and as long as
they can settle between us it is over and forgotten,

Q. In Russia are they allowed to carry a gun concealed?
(Questioning now continued by 1st Sgt. Kosirowsky)
A. Yes,

Q. You said that the first time you came which was last
week, she (your wife) patted you down to see if you had
agun?

A. That's right.

Q. This time, Sunday evening, yesterday, she said "Do
you have a gun"'?

A. At first she said what you got in pocket - you got a
gun. I said no. Then she picked up chair and I pulled
out gun and shoot her.

Q. Is there anything else you wish to say about this mat-
ter?

A. Idon't know what else to say, I don't understand now
she is dead and never will I know why she left me.

Q. Do you have anything to say about why you shat her?
A. Ican't say nothing. Idon't know.

@. Have you been treated all right by State Police or
anyone else involved with your custody, while you have
been in custody?
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Yes.

Has anyone threatened you?
No. Everybody is nice and Kkind.

o ro ¥

Have you been offered any reward, promise of leni-
ency or favor in order to get you to make this statement ?
A. No.

Q. Have you made this statement freely, voluntarily, and
of your own free will?
A. Yes.

Q. After reading your statement consisting of five pages
and seeing the statement true and correct and just as you
have told it, are you will -[ing] - to sign your name?

A. Yes.

Q. Can you read English?
A. Yes.

Defendant’s signature
WITNESSES:
1st Sgt. Peter C. Kosirowsky

Pfc. Wiley E. Fields
Gene Ragan
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EXCERPTS OF PROCEEDINGS

September 16, 17 and 18, 1964

* % ok

JUDGE CARTER: Now, Mr. Walker, you have a |3)
motion with regard to the jury panel as a whole?

MR. WALKER: Yes, if the Court please. 1 move that
I challenge the jury panel as a whole, and move they be
dismissed, on the grounds that the constitution of the
State of Maryland requires that jurors express a belief
in a Supreme Being, and in the existenceof God, and that
under his dispensation such person would be held morally
accountable for his dcts and be rewarded or punished
therefor, either in this world or in the world to come.

The first amendment to the constitution as applied by
the Supreme Court through the 14th amendment prohibits
religious discriminatiaon of any sort. The record shows
that this accused is a Buddhist and that his sect does not
have a belief in a Supreme Being and in God., Thereiore,
it is our contention that he is not being tried by his peers
and if the [10] jurors qualify under the Maryland consti-
tution, and have to qualify under the Maryland constitu-
tion, under the United States constitution they are illegal-
ly constituted.

JUDGE CARTER: Are you saying, Mr. Walker, that
the requirement of the constitution of the State for jury
service is an unconstitutional requirement under the
Federal constitution?

MR. WALKER: That is correct.

JUDGE CARTER: You are not attacking this panel
because there are no Buddhists on the panel, but hecause
the State law requiring a juror to believe in God is con-
trary to the Federal constitution, as it affects your client?

MR. WALKER: That is correct. Of course, we have
no way of knowing at this time whether or not there are
any Buddhists on the panel, or whether or not there are
any atheists, or any of the several different sects which
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have beliefs but do not believe in the existence of a
Supreme Eeing, in God. This we don't know. But we do
know the requirement of Article 36 of the constitution of
Maryland, and it is our belief that that requirement, if
put into eflect, viclates the constitutional rights of the
defendant, viclates the constitution of the United States.

JUDGE CARTER: Raising that challenge to the jury
panel [11] you feel is a proper way to raise the constitu-
tionality of that part of the Maryland constitution?

MR. WALKER: I think, if the Court please, if the
case proceeds, that we should be permitted to ask each
juror respecting his belief. However, there is law to the
effect that it is presumed that the jurors are selected in
accordance with the law of the jurisdiction, and that pre-
sumption I think prevails as of this moment.

* k *

JUDGE CARTER: For the purpose of this ruling on
this motion, we will presume that the jury panel here,
both the regular jurors and the tally jurors, have been
selected in accordance with the requirements of the
Maryland constitution, that is, that they believe in the
existence of a God. With that before us, we will overrule
this motion which is based on the proposition that Article
36, I believe it is, of the Maryland constitution requiring
a belief in a God in order for jury service violates
Article 1 of the Federal constitution. Judge Rollins went
into this sama guestion [12] very exhaustively and filed
a writter. opinion in respect to the same issue that was
raised in the motion to dismiss the indictment because of
a requirement for members of the jury to have a belief
in a God, We will adopt his opinion in regard teo this one,
and overrule the motion.

MR. WALKER: Maylmake this inquiry, if your Honor
please:. Is the Court presuming that the jurors were
selected in accordance with Article 367

JUDGE CARTER: Yes, sir, we are presuming that.

MR. WALKER: That they were selected accordingly.

JUDGE CARTER: And we are taking that presump-
tion into account in our ruling on your motion.
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MR. WALKER: Then I think it would be useless for
me to ask the jurors that specific gquestion,

JUDGE CARTER: Well, so far as this Court's ruling
is concerned, as I say, we presume that they are selected
in accordance with the legal requirements, and Ibelieve
you mentioned earlie:r that you understood that there was
some ruling of the Ccurt of Appeals that had been made
to that effect. As far as this Court is concerned, we act
on that presumption. You can govern yourself in any
manner you want to with respect to your future acts.

All right, are there any other motions, gentlemen,
that {13] should be heard out of the presence of the jury
and prior to the selection of the jury in this case?

MR, WALKER: Well, if your Honor pleases, I do
move that the question of the admissibility of the state-
ment which the State's Attorney has indicated he is going
to introduce into evidznce, the testimony and argument
gn that question be had before the jury is sworn in, or it
can be after they are sworn in but before the case proceeds -
otherwise.

JUDGE CARTER: What you are saying is that you
are verbally making a motion to suppress evidence which
the State proposes to introduce.

MR. WALKER: Ttat is correct, your Honor.

JUDGE CARTER: What ig the motion directed to?

MR. WALKER: Tre motion is directed to a written
statement,

JUDGE CARTER: Of the accused?

{14] MR. WALKER: Of the accused.

JUDGE CARTER: In the nature of a confession?

MR, WALKER: That is correct.

JUDGE CARTER: Well, the question is whether or
not it is of a voluntary nature.

MR. WALKER: That is the question, your Honor.

JUDGE CARTER: Is there any other issue involved?

MR, WALKER: Only that.

JUDGE CARTER: The burden is upon the State to
establish by a preponderance of evidence that the state-
ment was voluntarily given by the accused, identily the
statement and establish the circumstances under which
it was given.
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MR. WALKER: If the Court please, as a subsidiary of
that, we do contend that the guestion of the absence of
counsel is involved.

JUDGE CARTER: We will hear you on the matter of
whether or not the State's evidence shows it was volun-
tary before we rule on the question. We will let youoffer
any evidence that will rebut the State's evidence on that
issue.

Could we have an explanatory statement of this evi-
dence, Mr. Baker?

MR. BAKER: Yes, your Honor, I have here a five-
page statement taken on January 6 at the North East
Barrack.

[15] JUDGE CARTER: Just a minute. January what?

MR. BAKER: January 6, which was the day after the
victim was killed.

JUDGE CARTER: This year?

MR, BAKER: Of this year, yeés, yvour Honor. It was
taken at the North East Police Barracks by First Ser-
geant Peter C. Kasirowsky, Trooper First Class Wiley
E. Fields, and the stenographer was Jean Ragan. I do
not have Mrs. Ragan here at the court, she is at the bar-
racks, but T dy have both the officers here in court.

JUDGE CARTER: It is up to the State to present what
evidence they determine advisable to establish the volun-
tary nature. I don't know what rebuttal evidence there is.
You had expectedthat you would present this in the course
of trial, and Fou are caught unawares, and if you wish 1o
get your third witness here we would give you an oppor-
tunity to do that.

MR. BAKER: I can have her here in five minutes,
your Honor.

MR. WALKER: Excuse me. U the Court please, 1 do
think it would be appropriate to exclude the witnesses at
this point.

JUDGE ROLLINS: Motion to exclude all witnesses
NOw.

(16] JUDGE CARTER: You make a motion that all wit-
nesses be excluded during any part of the trial except as
to their own testimony?
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MR, WALKER: That is right.

JUDGE ROLLINS: You make a similar motion with
regard to the defendant's witnesses?

MR. BAKER: Yes.

* kK k
[17] JUDGE CARTER: Retire to the library.

(The State's witnesses left the courtroom.)

* ok Kk
[18] MR. BAKER: Your Honor, if I might go back to
this first motion. It got past us pretty fast, Mr. Walker
rose and then started talking about the confession. There
is a presumption with regard to the fact that the jury has
been constituted according to our constitution, I believe,
and I understand that there is no presumption that cer-
tain people were excluded by reason of them being non-
believers, and there is no evidence of that.
(19] JUDGE CARTER: He is not basing his motion on
exclusion of anybody or any religious sect, as we under-
stand it. He is basing his motion on the assumption that
in order to serve on this jury a member would have to
believe in the existence of a God.

MR. BAKER: Yes.

JUDGE CARTER: Required by the Maryland constitu-
tion, and such a requirement is contrary to freedom of
religicn as guaranteed by the first amendment of the
Federal constitution.

MR. BAKER: All right.

JUDGE CARTER: Am I correct in that?

MR. WALKER: Yes, your Honor.

* ok %

[21] PETER C. KOSIROWSKY

called as a witness in behalf of the State, being first
duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. GOODRICK:
Q. Sergeant, would you state your name and occupa-
tion, please? A. First Sergeant Peter C. Kosirowsky,
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Assistant Barrack Commander, Maryland State Police,
Barrack F, North East, Maryland.

Q. How long have you been a member of the Mary-
land State Police, Sergeant? A. Approximately 18 years.
Q. In that 18 years have you had occasion to do any
type of criminal investigation work? A. Yes, sir, gener-

al police work, approximately six years of it.

Q. Approximately six years of it? A. Six years
general police work, and then specialization as a law
instructor, State Police Academy later, approximately
seven years.

Q. Sergeant, I would like to show you a statement
which has been marked for identification as State's Ex-
hibit No. 1, and ask you to identify this. [22] A. Yes,
sir, this is the original of the statement taken the after-
noon of January 6, 1364, at the North East Barrack.

Q. From whom did you take this statement? A. The
defendant, Lidge Schowgurow.

Q. In taking this statement, where were you when it
was taken? A. In the basement of the barrack, North
East.

Q. Who was present at the time? A. A stenographer,
we call her a barrack clerk, Mrs. Jean Ragan, and Troop-
er First Class Wiley E. Fields.

Q. What if anything did you say to the accusedbefore
you took the statement? A. May I have the original,
please?

Q. Yes. A. Iquoted the defendant -- may I read
from the original notes -- "Lidge, you are now at Bar-
rack F of the Maryland State Police located at North East,
Cecil County, Maryland. The people present are Trooper
First Class W. E. Fields and the clerk is Mrs. Ragan,
civilian employee. I am First Sergeant Kosirowsky of
the Maryland State Police. We would like to ask you
some questions in connection with the shooting of your
wife which happened on January 5, 1964, at approximately
12:45 P, M., at 253 Laffey Circle, Manor Heights, Port
Deposit, Cecil County, [23] Maryland. It is my duty to
inform you that you have a perfect right to answer any
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and all questions asked you and you have a perfect right
not to answer any and all questions asked you. Anything
you say may be used against you in court, Now that you
know these facts, do you wish to make a statement?' His
answer was, "Yes'.

Q. What if any threats were made or promises made
in order to obtain this statement? A. ‘Lhere were no,
to my knowledge, force, threats, promises or induce-
ments made to the defendant. The defendant was given
luncheon at the barrack, he was given hot coffee, ciga-
rettes. The statement commenced at approximately 1
P. M. and finished approximately 3 P. M.

MR. GOODRICK: Witness with you.

CROSS-EXAMINATION

BY MR. WALKER:

Q. Sergeant, when did you first see the accused?

A. Approximately a few minutes before taking the state-
mznt, sir.

Q. That was the first time you had seen him? A. Yes,
sir.

@. Where was he when you first saw him? A. In the
basement of the barrack.

[24] Q. I believe you said he had been given lunch or
something of the sort? A. Yes, sir.

Q. How do you know that? A, At my direction.

Q. You think he was? You directed he be given lunch,
is that it? A. T directed Trooper First Class Fields to
see that he had luncheon and that no one else would speak
to the defendant or have any contact with him.

Q. Well, now, you are not testifying as to things that
you don't know, are you? A. No, sir, I did not see him
eat the luncheon. I did see him drink the coffee andhave
the cigarettes.

Q. All right. Now, where were you? In the station-
house, you say? A. Inthe basement of the barrack, yes,
sir.

Q. What did you have on? A. What did I have on?

Q. Yes, A. My uniform.



E.27

Q. What else? A. I had exactly what I have on now,
with the deletion of [25] my holster, pistol, handcuffs. I
had no weapon, no blackjack, Iwas merely in a uniforni,
with a badge.

Q. What time was it you first saw him? A. Justa
little before 1 P. M.

Q. What did you say to him? A. I said exactly what I
read to the Court here.

Q. Now, Sergeant, that is not all you said, is it? What
did you say when you first saw him? A. 1 said exactly
what is on here, sir. I had no prior contact with the
defendant whatsocever. We sat down and I had the format
in front of me, and I quoted to him as I quoted to the
Court right now,

Q. What you have just read were your opening re-
marks and only remarks? A. Yes, sir.

Q. Is that correct? A. Yes, sir.

Q. Did you greet him? A. I greeted him just as I
have here, ''Lidge, you are now at Barrack F."

Q. All right, then what occurred? A. Well, we began
the questions and answers, and as we progressed down
approximately a few minutes, the format here began in
(28] a narrative form.

* kK

Q. Well, now. Sergeant, I am not going to ask you to
read this, but was there anything said whatsoever other
than what is in this? A. This is it, sir.

Q.. What do you mean, it? Iam asking you whether
anything was said at the time that you are speaking of
other than what is in here? A. This was taken down
verbatim by the stenographer in shorthand, the exact
utterances, lhe exact questions andthe exact [27 Janswers.

Q. Now, you are telling me nothing further was said?
A. Nothing further, sir. -

Q. And you are telling me this includes all questions,
. all answers, is that correct? A. Yes, sir.

Q. When il was concluded what did you do? A. When
the statement was concluded the stenographer transcribed
it. We then had the defendant read the statement, the
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five pages, word for word, and as we came up to any ty-
pographical errors, this was pointed out to him, I ini-
tialed the error, corrected it, and he initialed the error.
And he was very precise in initialing it, scrutinizing the
statement word for word.

Q. All right, now, what was said and done while this
was being transcribed? A. While it was being trans-
cribed? You mean by the stenographer ?

Q. Yes. A. There was nothing being said. He was
sitting, having coffee and cigarettes.

* % %k
[28] Q. Well, now, you are stating under oath that you
and the accused and Trooper Fields sat there for one
half hour? A. No, sir.

Q. And no word was said? A. No, sir.

Q. Well, what are you saying? A. Tam saying that
when the clerk went out to type it up, Trooper Fields
remained there. I may have walked in and out and con-
tinued other duties, and then came back, and read the
thing back with the defendant.

Q. Trooper, I don't want to confuse you, but don’'t tell
me what may have happened. What did happen? Do you
have a recollection of what happened? A. Not precisely
what T did during the time she was typing or transcribing
the notes, no, sir.

[29] Q. Why did you say you all sat there and nothing
was said? A. We sat there, watched him drinking coffee,
and a couple cigarettes, and naturally there are other
duties, people were calling me for different things. And
as soon as she had --

Q. Iassume you were busy, is that correct? A.Quite
busy, yes, sir.

Q. But you didn't have occasion to speak to Trooper
Fields at all? A. No, sir.

Q. Or the defendant? A. No, sir.

Q. Did he speak to you, the defendant? A. No, sir.

Q. Did Trooper Fields speak to you? A. No, sir.

Q. No one spoke? A. No, sir. As soon as it was
finished the clerk took it up and began to transcribe it,
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type it yp. When she was finished, went down and read it
verbatim, corrected the typographical errors with his
initials and mine,

Q. After this half hour of meditation, what occurred?
A. Tdon't know what oecurred.

Q. Well, what did occur? What is the lady's name
who [30] transcribed it? A. You mean after --

Q. After this half hour of meditation, when you and
Trooper Fields and -- A. When he was thoroughly satis-
fied, he signed the statement and we witnessed the sig-
nature.

Q. Just tell me what happened. Did the lady bring
it in? A. Yes, sir.

Q. And you were in there at the time she brought it
in? A. Yes, sir.

Q. What happened? A. I began to read the statement
with the defendant.

@. Well, now -- A. And he read it.

Q. What do you m=an, you began to read it with the
defendant? Did you read it to him or what did you?

A. Yes, sir, we read it.

Q. Just tell me in plain English what happened
please. A. We read the statement, he questioned a few
things, we looked it over, and initialed it.

Q. What did he question? A. Well, for example, the
first thing we corrected here, it said, "'will be used in
court,'" and I put down "may" and explained to him it is
possible {31] it may or may not, so he initialed it and I
read it. ,

Q. You had a conversation about that. What else was
said at the time? A. Well, he corrected several things
here. There was --

Q. Iam asking you what was said. A. In the first
person, "I," and he said, "Well, that wasn't I, it was my
brother," so we put the words in ink there, "my brother,"

he initialed it and I initialed it.
- Q. When he said, "that wasn't I, that was my brother,"
what did you say? What was said and done? A. When
he said no, "that was not I, it was my brother,’” I just
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put in the words "my brother,” I initialed it ahd he
initialed it. We went on to the next as we read it. I read
it and he followed with his eyes, and we came up to the
other typographical error. She had a little, which was
misspelled. I initialed it, and he initialed it.

And the next discrepancy was, "my wife, she gave gun
to niece." He said no, it was his nephew, so I put the
word nephew there. And then '"my niece' again. He
said no, it was my nephew. Again we initialed, both of
us, the discrepancies.

Q. All right. Now, he -- A. At the conclusion he
signed it, we witnessed his [32] signature.

Q. And that is everything that was done, is that right ?
A. That is right.

Q. Everything? A. Yes, sir.

Q. All right. You are positive of that? A, Sir?

Q. You are positive of that, is that correct? A. Yes,
sir, I am positive.

Q. How long had the accused been inthe station before
the statement was taken, if you know? A. I don't know
the exact time, sir. I know it was approximately noon.

Q. At the time you took this statement you had had
no previous conversalion with him? A. Absolutely no
previous conversation.

* ¥ *k
[33] Q. The questions just occurred to you and you
asked him? A. As is stated, '"We would like to ask you
some questions in connection with the shooting of your
wife which happened January 5th."” And he began to
answer these questions, He began for awhile in a nar-
rative form, which began to go on, taken by the stenog-
rapher, and then we referred it back to a question and
answer format.

Q. So there was a record taken by the stenographer
prior to this, is that correct? A. No, as I say, we beg-
an here, "Would you tell us in your own words exacily
what happened, why and where it happened, to the best
of your knowledge," and he started from back in Phila-
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delphia and worked on up towards the conclusion. And
the format ended with another guestion and answer ses-
sion.

* k%
(35] Q. You started off cold taking this statement, is
that correct? A. Yes, sir, I started off cold, that is
right.

Q. And did Trooper Fields help you, assist you in
taking this statement? A. He asked a {few guestions in
the statement.

Q. The questions in the statement that are indicated
that he asked are the only ones he agked? A. Yes, sir.

Q. Did he coach you in any way? A. No, sir.

Q. You just did this cold? A. Yes, sir, I did this
cold. The investigator, the civilian investigator, was off,
and the barrack commander directed me to take the
statement. I complied with his directions.

* Ak
[36] Q. Have you told us everything that occurred --
A. Yes, sir, I have, to the best of my knowledge.
[37] Q. Just a minute until T complete the answer,
please. From the time you f{irsi saw the accused until
this statement was signed by him, as you said? A. Yes,
sir. To paraphrase your own expression, I went into
this cold. Just, "First Sergeant, take the statement,”
the Barrack Commander said, ""First Sergeant, take the
statement.'” "Yes, sir." I picked up the format, went
down there and concluded.

* ok ok
[38] Q. As a matter of fact, Traooper, you had a con-
versation with the accused in Polish, didn't you?
A. Yes, sir.

Q. You haven't told us about that. A. You haven't
asked me, sir. -

Q. Ididn't ask what language you were speaking in.
I asked what was said. A. It is merely -- as he re-
verted to Polish, we would franscribe it into English.

Q. Well, 1 really have been asking you everything
that occurred. Didn't it occur to you -- had you forgot-
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ten you spoke to him in Polish? A. No, sir, I haven't.
Q. You withheld that? [39] A. I can speak the lan-
guage, but I cant write Polish, sir. This is the reason it

is not documented.
* % ok

BY JUDGE KEATING:

* & K

Q. What was your purpose in going to the basement
room? A. My purpose was, 8ir, carrying out the order
of my Barrack Commander. He had requested that I
take the statement.

Q. Did you know whether the man was going to give
a statement or not before you went down there?

A. No, sir, Idid not know.

Q. You didn't know that he was going to give one?
A. No, sir.

Q. Well, when did you first learn he was going to
give one? A. Idid not learn, sir. I was directed by the
Barrack [40] Commander to take the statement, and
said, "Yes, sir."”

Q. Was the stenographer present at this time or not?
A, Yes, sir, she was. She overheard from the Barrack
Commander.

Q. Is that the usual place you take statements?

A. Generally, yes, sir. This is the interrogating room
for the plain-clothes investigators. It is out of the way,
and as I say, traffic is less in that area, and this is
where generally people are --

Q. Is that where the stenographer stays? A. No,
sir, she doesn't.

Q. How did she happen tocomethere? A. I requested
her to accompany me to fake the statement in shorthand.

@. How did you know you were going to need her, if
vou hadn't had the accused interrogated as to whether he
was going to give a statement? A. Well, it was entirely
up to him. It was a voluntary statement. As I say, the
format, we asked him if he was willing to answer ques-
tions, and he said yes. Do you wish to make a statement?
He said yes. It was strictly voluntary. It was up to him.
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Q. At what point did she begin to take down the notes?
[41] A. She began to take the notes down as the first
word here, "Lidge, you are now at Barrack F."

Q. And you mean to state that you and the stenog-
rapher and the accused and the other officer were all
present before you asked any single question as to
whether or not he was going to give a statement?

A. That is right, sir. All I did, I came into this thing
cold, picked up the format, and I began to read from it.
1 asked Trooper Fields his name, and he said, "Lidge,"
and I said, "Lidge, you are now at Barrack F." and we
went right through the format, and then the preliminary
questions, "What is your name?' "Where do you live?,"
and then the next question, "Would you tell us in your
own words exactly what happened, why and where it
happened to the best of your knowledge.'" And he began
to relate in a narrative form the background of this as
contained in the statement.

* x Xk
[42] You testified that you didn't see him until shortly
before this statement which you took at 1 P.M. Were
you aware of the fact that he was in the barracks, even
though you hadn't seen him, earlier than that? A. Yes,
sir, I was aware that he had been brought into the bar-
racks.

Q. Where had he been brought into, if you know?

A. He had been taken down in the basement of the bar-
rack where we have a detention cell.

Q. Do you know what time he was brought in?

A. No, sir, I do not. However, the logs would show
what time he was brought in.

Q. The log would show? A. Yes, sir.

Q. Do you know what the iog shows? Have you
locked at the log? A. No; sir, [ have no Qdea. 1 would
have to produce the log.

Q. When did you first become aware of the fact that
he was in the barrack? A. When the Lieutenant, "Would
you take the statement?'" that the man is in the base-
ment.
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Q. And that was just a short time before 1 P.M.?
[43] A. Just a few minutes before, and I just quickly
said to Mrs. Ragan, "Jean, will you take your note pad
and accompany me."

¥ %k Xk

MR. WALKER: May I ask one or two more?

BY MR. WALKER:

Q. Isn't it a fact that the accused said to you, "Daes
everyone have to make a statement?" A. No, sir, I don't
recall this,

Q. And isn't it a fact that in answer to that, you said,
"Yes'"'? A. No, sir, I don't recall this.

Q. You have no recollection of it? A. No recollec-
tion.

Q. Do you deny it? A. Yes, sir, I deny it.

MR. WALKER: All right.

BY JUDGE CARTER:

* k%
[44] Q. Do you know whether he understood the ques-
tions that were propounded to him in English? A. Yes,
sir, I do. The stoic calmness which he displayed, and
the intense interest, to me. He looked like he was self-
educated. I felf that he had.

Q. Did he comprehend or appear to comprehend the
meaning of the questions? A. Yes, sir, he compre-
hended and scrutinized every single word on this state-
ment. And he noted to me little typographical errors
that would have inadvertantly been --

Q. Did he experience any difficulty in reading the
statement? A. No, sir, none whatsoever. He wasasked
if he could read. He said yes. And --

Q. Did it appear that he understood the questions?
A. Yes, sir.

Q. Did he converse freely and fluently in English?
A. Yes, sir.

Q. Did he read the statement after the statement was
taken down by the stenographer, you say verbatim, ques-
tion and answer, {45] and then transcribed in written
form, were copies of the original made? A. This state-
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ment here is the statement that he read, scrutinized
thoroughly, and he initialed any and all errors, and
made all the corrections.

¥ ok ok

Q. When you referred the written statement to him,
was there more than the original used at that time ?
A. No, sir. I dealt with the original.

Q. How did he examine it? A. We sat close together
and as we read it he would read --

Q. Who read it? A. The defendant.

Q. Did you read it aloud? A. Yes, sir, I read it
aloud verbatim.

Q. Did he follow the reading of it? A. He followed
the reading. When we came to a discrepancy, I initialed
the discrepancy and he initialed the diserepancy.

* ok ok
[47] Q. I note that there is nothing in your preliminary
explanation concerning his right to counsel. Iassume
that because there is nothing in that that there was noth-
ing said to him [48] in that form? A. No, sir.

LI 3
152] BY JUDGE CARTER:

Q. On this matter of his right to counsel, Judge
Keating asked you whether he requestedthat he be allowed
to see any member of his family or any one else. Did
-he make any request for the opportunity to consult with
an attorney? A, No, sir.

Q. Or was anything of that nature mentioned in any

way? A. No, sir.
* k¥

[55] WILEY E, FIELDS

called as a witness in behalf of the State, being first
duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR, BAKER:
Q. Trooper Fields, will you state your name and
occupation, please? A. Trooper First Class Wiley E.
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Fields. I am a Trooper for the Maryland State Police.

Q. How long have you been on the State Policeforce?
A. Eleven and a half years.

Q. Trooper Fields, I show you State's Exhibit No. 1
which is marked for identification. It is a statement
taken of Lidge Schowgurow, at Barrack F, North East,
on January 6. Were you (58] present when this state-
ment was taken? A. Yes, sir, I was,

Q. Where was the statement taken? A. Down in the
basement, in the Criminal Investigator's office, at the
barrack.

Q. Who was present when the statement was taken?
A. Lidge Schowgurow, First Sergeant Kosirowsky,
Clerk Jean Ragan, and myself.

Q. How were you dressed at that time? A. In uni-
form.

Q. Did you have a complete uniform on? A. Yes,
sir, minus hat, of course.

Q. Minus your hat? A. Yes, sir, that is the one
thing we take off when we go in the barrack.

Q. Would you describe what you mean by your com-
plete uniform? A. We had the blouse, the brown blouse
we have, it is a jacket, we call them a blouse, the Sam
Brown equipment, the 38, black tie.

@. You did have your weapon on? A. Yes, sir.

Q. All right. How did the defendant get to the [57]
interrogation room? A. Itook him in there in person,
myself.

Q. Do you know the sequence, or who arrived at this
interrogation room first, second, third, fourth?

A. No, sir, I don't recall the sequence in which we
entered. No, sir, I do not.

Q. Where did you get the accused from? A. From
the detention cell in the barrack.

Q. Do you know what time he arrived at the barrack
that day? A. I have to check my notes for the exact
time of arrival. But it was approximately 11 A. M.

Q. Approximately 11, before noon? A. Yes, sir.

Q. Do you know whether or not he had anything to



E.37

eat that day? A. He had lunch, and bhe also had supper.
I persanally fed him both meals.

Q. You personally fed him lunch? A, Yes, sir.

Q. At what time? A, 12:10 P.M.

Q. Before he gave the statement? {58] A. Yes, sir.

Q. 1 see. Now, in order 1o get the statement, what if
any promises or threats were made? A. None whatso-
ever,

MR. BAKER: Wilness with you.

CROSS-EXAMINATION

BY MR, WALKER:

Q. Trooper Fields, you said you fed the accused.
Waat do you mean by that? What did you actually do7
A. Ttoock the food to him.

Q. Took the food to him? A. From the dining room
to the detention cell, sir.

Q. Isee. Let's get back where you first saw him.
Where was it you first saw him? A. Where did T first
see the accused? _

Q. Yes. A. On January 5th, in Helga Prokiter's
apartment in Manor Heights.

Q. Then how long a period of t{ime did you remain
with hinm: on that day? A. Until 3:1%, sir.

Q. And that was from about when? A. From 1:17 till
3:15, sir.

[59] Q. And I take it you were in unilorm with your side-
arms on then? A, That is correct, sir.

Q. Where did you leave the accused on that day?

A. In room 316 of the Harford Memorial Hospital in
Havre de Grace.
* k ¥
{61} Q. All right, now, you left him at ihe hospital,
that was the 5th of January. When did you next see him?
A. At 10:45 on the 6th, sir, the following morning.
Q. Wnere was that? A. In room 316 of the Harford

Memorial Hospital in Havre de Grace.
* F ok
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[62] @ You told him he was being taken to the barrack, is
that correct? A. Yes, sir,

Q. All right. Then following that you took him to the
barrack, did you? A. Yes, sir.

Q. And who went? A. Trooper Nagingast, Mr. Schow-
gurow, and myself, went in my car, in the police car,
from the hospital directly to the barrack,

@. When you say police car, you mean a State Police
car, that type of car? A. No, sir, it was not. It was not
a marked car, it was a plain car, which 1 am assigned,
sir.

Q. I see. Whenyou got to the barrack, what occurred?
A. Itook him in, we signed in on the in and out log, he
was then taken downstairs to the detention cell. He was
placed inside the detention cell. It was approximately
lunch time. I had lunch. I fed Mr. Schowgurow lunch.
After we finished, then the statement was taken.

* ¥ %
[63] Q. What is the procedure of signing? What went on?
A. Merely walking up to a table, there is a clock above
it, and a light, you put the time that you have come into
the barrack, you put who came into the barrack, and if
it is an accused, what he is being charged with. That is
merely signing in, sir,

Q. What did you put down he was being charged with?
A. Murder, sir.

* ok %
[71] Q. All right, now, what else if anything was said
or doae, said, rather, between the time that you went in
the room and this statement was signed? A. Idon't
recal’ anything, sir.

Q. You examined the statement, did you not? A. Yes,
sir.

Q. Is this a true and complete and accurate transcrip-
tion of everything that was said and done other than the
reqguest for coffee? A. Yes, sir.

Q. Word by word? A, Yes, sir. We took it from Mr.
Schowgurow and we read it over after it was typed up
and waat have you, and Mr. Schowgurow and all of us
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agreed this was exactly what had been taken, and said,
and this is the way we all signed.

[72] Q. Nothing whatsoever further was said other than
this? A. Not to my knowledge, sir.

R. Except for the time you went out for coffee, you
were there the entire time, were you not? A. That is
correct, sir.

¥ % ¥

BY MR. WALKER:

Q. Trooper, I don't want there to be any misunders-
tanding between you and me. [ have asked you on more
than one occasion whether everything that was said ap-
pears on this word for word? A. And I have answered
you, sir, to the best of my knowledge [73] there is, sir.

Q. All right. As a matter of fact, wasn't there a con-
versation in Polish that took place? A. As I said, sir,
to my knowledge it was all there. I do not know what
was said in Polish, sir. I do not speak or understand it,
sir.

Q. But you heard some language being used which you
might well have guessed was Polish, because of Trooper
Kosirowsky, isn't that correct? A. This occurred
between First Sergeant Kosirowsky and Mr. Schowgurow.
I do not know what was said, sir.

Q. I know, but you heard it said? A. I heard some
foreign language, sir. I don't know what it was.

Q. So that when you tell me that everything that was
said appears word for word on this, you are wrong,
aren't you? A. No, sir. To the best of my knowledge
everything that was taken in this statement is here, sir.
Whnat was said in Polish, or this language, I do not know
what it is, sir.

Q. You don't know whether everything that was said
appears on this or not, do you? You know very well,
though, there is no Polish in there, is there? A. No, sir,
there is no Polish in this.

[74] Q. All right. You don't know what was said in Polish,
do you? A. No, sir, I do not speak or understand Polish.

Q. Now, isn't it a fact that the time or just prior (o
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the time this statement was taken, that either you or
Trooper Kosirowsky said to the accused, "Everyone must
give a statement,” or words to that effect? A. No, sir.
Definitely not.

* kK
(75] Q. Isn't it true, Trooper Fields, that the accused
did state that his family would get an attorney, andasked
if he could talk to an attorney? A. He stated that his
family was getting an attorney, yes, sir. 1 don't recall
exactly when he stated this, but T do know that he said
that an attorney was being obtained, ves, sir.

Q. And he said it before the statement was taken,
didn't he? A. Tdon't recall the exact time, sir.

@. Youdon't recall? A. But I do know that Mr.
Schowgurow told me that his family was obtaining an
attorney.

Q. And didn't you tell him at that time that at the
preliminary hearing an attorney would be provided for
him if there wasn't one? A. Yes, sir.

Q. Did he ask to telephone anyone? A. No, sir.

Q. Are you positive of that? A. I recall him asking
for no telephone call.

Q. Now, isn't it a fact that while he was in the cell
he asked on moere than one occasion to make a telephone
call and there [76] was no response to that request from
you? And you were seated right outside the cell. Isn't
that a fact? A. No, sir, I don't recall him ever asking
for any 'phone call, sir.

Q. Are you positive that he did not?7 A. 1 do notrecall
him asking to make a 'phone call, sir.

Q. You wouldn't swear he didn't, though, would you?
A. Isaid I do not recall any, sir.

* k¥
[17] Q. As I remember the sequence of events, when
you arrived at the stationhouse you first put down the
charge, murder, and the time, and the necessary record,
then you took him immediately down to the cell, is that
correct, put him in a cell? A. The detention cell, yes,
sir.
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@. Then you got your lunch? [T8} A, Yes.

Q. Then having finished your lunch you brought lunch
to him, correct? A. Yes.

Q. Then you sat there while he ate his lunch?

A. Right, sir.

Q. Then you immediately went down to the interroga-
tion room? A. Which is next door, yes, sir.

Q. And immediately the interrogation started, within
about three minutes? A. Within a short time.

Q. Isn't it a fact that you took his fingerprints during
this period of time? A. This was before lunch.

Q. You haven't told me about that. A. You didr't ask
me.

* k %
[81] Q. During that time, didn't the accused ask about
getting a lawyer? Don't you recollect that? A. I don't
recall him asking for an attorney, no, sir. He stated
that his family was getting him an attorney.

BY JUDGE CARTER:

Q. Where was he when he made that statement ?

A. At the barrack, sir, but the exact time I do not know.

Q. You say the exact location you do not know ?

A. No, the time. Idon't know, sir. It was at the bkar-
rack, but when he was eating lunch or in the criminal
investigating room or where I don't know, sir.

BY MR. WALKER:

Q. Well, now, Trooper, you said he said his fanily
was getting a lawyer. Had he received any message
from his family insofar as you know? A. I do not know
of any message that he did or did not receive from his
family.

Q. Had he had an opportunity to talk on the telephone,
so far as you know? [82] A., Not while he had beex with
me, no, sir.

Q. Isn't it a fact that while the fingerprinting was
being done that you did tell the accused, "Everybody must
make a statemeni{"? A. No, sir, I have never mads: that
statement to Mr. Schowgurow, sir.

Q. You now have a clear recollection of the finger-
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printing and the picture taking, and so on, which had
escaped you before, is that correct? A. You didn't ask
me anything about the fingerprinting and photograph, sir.

MR. WALKER: I have nothing further.

JUDGE CARTER: Any redirect?

MR. BAKER: No redirect.

BY JUDGE KEATING:

Q. At what point, Trooper Fields, if at all, did you,
or anybody in your presence, inform the accused of what
he is being charged with, or would be charged with, or
being held for? A. He was informed of that when he was
put into room 316 in the hospital on the 5th. When Troop-
er Kennedy came from the scene and the hospital at
Bainbridge to the hospital at Havre de Grace. At that
time we found out, we were sure that his wife was dead.
At that time he was informed that he would be charged
with [83] murder.

Q. That he what? A. That he would be charged with
murder at the time.

Q. Well, now, what was his actual condition? What
necessitated him to be taken to the Havre de Grace Hos-
pital? A. He had a wound on his chest and he had been
examined by the doctors at the hospital for this wound
that he had on his chest, sir.

* ¥k Xk

BY JUDGE KEATING:

[84] Q. You have indicated that you don't recall precisely
where this statement of the accused to the effect that his
family was getting him a lawyer was made. Are you able
to tell us whether [85] it was at the barracks? A. It was
at the barracks, sir, but I don't recall in what sequence
or the exact --

Q. Are you able to tell us whether or not it was made
in the course of the questioning which was taken down
and reduced to the written statement, in other words, in
the interrogation room, was it made there? A. Your
Honor,I don’t recallexactly where it was stated. I know that
Mr. Schowgurow did state to me at the barracks in some
of the sequence there that his family was obtaining an at-
torney, but its location I don't recall, sir.



E.43

Q. Well, did he say that they were obtaining one, or
had obtained one? A. The best I recall, sir, he stated
that they were obtaining an attorney. He stated from
Maryland. From Maryland.

Q. Andthat statement was made to you? A. Yes,
sir.

@. And was anyone else present when it was made?
A. Idon't know, sir.

Q. Youdon't recall? A. Ido not recall.

Q. Do you recall what prompted him to make that
statement? A. No, sir. As I stated, Mr. Schowgurow
was a quiet type [86] fellow, and during talking to him
he would just up and say something, and this might have
been just one of those times. I don't recall, sir. I don’t

recall what prompted him to say it.
* ok %

[88] AFTERNOON SESSION
LIDGE SCHOWGUROW

the defendant, called as a witness in his own behalf, hav-
ing been duly affirmed, testified as follows:

DIRECT EXAMINATION

BY MR. WALKER:

@. You are Lidge Schowgurow, the defendant in this
case? A. Yes.

{89] Q. How old are you, Lidge? A. Thirty-five.

Q. Where were you born? A. Belgrade, Yugoslavia.

Q. Could you speak up a little bit so that all of us can
hear, and try to speak fairly slowly so that we can under-
stand. You were born where? A. Belgrade, Yugoslavia.

Q. How long did you live in Belgrade? A. Ilived 13
years. -

Q. Now, Lidge, I want you to tell me what is your ear-
liest boyhood recollection? Where were you and what do
you recollect? Do you understand me? A. No.

@. What part of your boyhood do you first remember ?
A. Well, I remember that time when I was outside Bel-
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grade. There was a town there, Debelacha. That is out-
side of Belgrade.

Q. Did you live on a farm or in the town? A. In the
town.

Q. Wno lived there? A. My family. My mother and
my father, my brothers, sisters.

Q. Did there come a time when vou left that town?
A. Yes.

[90] Q. How old were you at that time? A. Thirteen.

Q. Was that the end of your schooling? A. Yes.

Q. You didn't have any more schooling? A. No.

Q. How did you come to leave the town? What hap-
pened? A. German soliders took me.

Q. The German soliders took you? A. Yes.

Q. And who else did they take? A. My brother.

@. You and your brother? A. Yes.

Q. Was your brother older or younger? A. Younger.

Q. What did the German soldiers --how were they
dressed? A. Uniform.

Q. And did they carry rifles or revolvers? A. Yes.

Q. How did it come about they took you? A. Ido not
understand you.

Q. Do you know why they took you? A. Yes. Well,
there were children they was putting there, advertising
in the papers for partisans.

P1] Q. For partisans? A. Yes.

Q. Were you a partisan? A. Well, in a way, yes.

Q. Did they say anything to you when they took you?
A. Oh, yes, they was trying to question us, what was the
headquarters, and who keeps the papers, what person
was it? At that time I didn't know what was it. I know
with the boys we had a bunch of papers, was going around
and putting on them houses.

Q. How many Germans came and took you? A. Oh,
there was a truck load. I don't know how many. Must be
more than 10, 15.

Q. Were you afraid of them? A. Yes,

Q. Did you own a dog at that time? A. Yes.

Q. What happened to the dog? A. My dog, I had a
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big dog, and the German soldiers shot and killed it.

Q. What kind of a dog was it? A. Big white and
black. It was a big dog. [92]

Q. Were you present when the dog was killed?

A. Yes.
¥ K ok

BY MR, WALKER:

Q. Now, Lidge, when you were taken by these sol-
diers where were you taken? A, They took us to Bel-
grade. From Belgrade they took us to Germany.

[93] Q. Where did they take you in Germany? A. Agar,
Deutschland, that is the name.

Q. Iam not speaking now of the town. Iam speaking
of in what sort of place did they put you? A.In camp.

Q. What sort of a camp? A. Labor camp.

Q. Who was in authority at that camp? A. German
soldiers.

Q. What was their attitude toward you, you boys ?

A. Tcan't --

Q. Well, let me ask you this: What did they require
you to do, if anything? A. What?

Q. What if anything did they make you do? A. Oh,
work. Digging foxholes, bunkers, holes for the city
people. You know, when the bombing come, hiding shelt~
ers. All things like that. Camp cleaning, potato clean-
ing, all sorts of work.

Q. How did the soldiers treat you? A. They treated
us bad.

Q. How did they treat you bad? A. Well, they would
Say something, and you refuse it, or [94] you don‘t do it
the way he wants, he beats you; he used to beat us, he
used to kick us. If we walked slow he used to kick us to
walk fast, and give the end of the shotgun, or rifle end.

Q. Rifle? A. Yes. -

Q. They would hit you with the rifile? A. Yes. I had
this several times.

Q. How old were you at the time? A. I was going on
14 at that time.

Q. How long were you in this camp? A. Close to two
years.
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JUDGE ROLLINS: How old did you say he was?

MR, WALKER: He was about 13 when he was taken.

JUDGE ROLLINS: No, I meant now.

MR. WALKER: He is about 35.

Q. Now, if you don't understand this question tell me
so. What effect did this treatment have on you with res-
pect to people in uniform? A. I got a fear of a person
in uniform, from my back childhood.

Q. And there came a time when you were released
from the camp, is that correct? A. Yes.
|95] Q. Have you continued to have that fear of people
in uniform? A. Yes, sir.

Q. What did the German soldiers in the work camp
wear? A. Uniforms.

Q. Did they carry rifles? A. Rifles, uniforms,
belts.

Q. Coming up to date, getting back to the 6th of
January, this is when you were in the hospital in Havre
de Grace. Was anyone there with you in the hospital ?
A. Yes.

Q. Who were they? A. Policemen.

@. And was he with you constantly, that is, all the
time? A. Yes.

Q. And did he talk to you? A. Yes.

@. What was the conversation? A. Well, I don't
quite remember everything what he was talking about.
He was talking --

JUDGE CARTER: I couldn't hear it.

Q. Speak up. A. I was talking with the doctor. He
was a Yugoslavian [96 | doctor, and I was talking with
him. I was asking him, that he was Yugoslavian, and 1
also tell him that I was born in Yugoslavia, and [ was a
Yugoslavian. And then the Trooper asked me, said, how
comz I was speaking them languages, and I was explain-
ing them how I was born there, and how I had been raised
there, and that is the reason I speak the Yugoslavish
languages.

Q. All right, now getting back to when you were first
taken in the hospital, who took you there? A. Navy



E.47

people. In ambulance, Navy men.

Q. What was done, what did they do to you, or what
was done by you when you first went to the hospital ?

A. Well, as far as I remember, I know I was on the
table, and they rolled me down, and they brought me in a
room, I don't know on the same floor or upstairs, and 1
remember they was giving me on both arms, one side,
either was taking blood, or both sides nurses was work-
ing on my hands. I guess needles in one and the other
blood, I don't know. And they was making x-ray. And
after that they brought me in the room, and put me in
bed, and the Trooper was all the time with me. And I
don't know what time it was that they gave me some pill,
and I had that pill, and I think I fell asleep after that.

Q. If I understand you correctly, the first thing they
did was prick your arms and either take something out
or put something [97] in, is that correct? A. Yes.

Q. Is that what you told me? A. Yes.

Q. And did that have any effect on you, the effect of
making you sleep or otherwise? A. I don't know.

Q. You don't know? A. Might, I don't know.

Q. All right. And you said they gave you some pills
later? A. Yes.

Q. All right. Then you stayed in the hospital that
night? A. Yes.

" Q. Where were you injured? A. Injured?

Q. Yes, why did they take you to the hospital?
A. Oh. On the left shoulder, bullet wound.

Q. The next morning the Troopers took you to the
stationhouse? A. Yes.

Q. Tell us what happened at the stationhouse that
day. A, Well -- ,

Q. Start at the beginning if you can, and tell us as
[98] accurately as you can right through. A. The doctor
come and told me, said they are going to take me to
police barracks, and I asked him when they were going
to take me. He said, "I don't know, whenever they come.”
And when they come, I get dressed, help get dressed,
and they taok me to police barracks. First took me to
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police barracks they brought me in one room. And I was
there, and I asked Trooper Fields what I had with me,
and I had change, and I asked him to get me a pack of
cigarettes. He bought me cigarettes, and I smoked
cigarettes, and after awhile they brought me downstairs
and locked me in the cell. After that they brought me
coffee, and after the coffee he took me in the side room
and they make the picture, fingerprints, and while I was
doing that, at that time I was asking Trooper Fields if I
can make a telephone call, but he told me I couldn’t, he
never told me I can. And I also asked him --

BY JUDGE CARTER:

Q. You said what there? A. If I can make a tele-
phone call,

@. He told you what? A. He didn't refuse, he didn't
tell me I can't, he didn't tell me 1 could make a telephone
call.

BY MR. WALKER:

Q. Did he show you where a telephone was? [99]

A. No.

Q. Did you know where a telephone was? A. No.

Q. In the barracks? A. No.

Q. What was the reason you wanted to make a tele-
phone call? A. Well, I was trying to contact my people,
my sister or brother.

Q. Why did you want to contact them? A. Iwas try-
ing to contact them to tell them to try -- what happened
with me, and probably they come to See me, or get a
lawyer or scmething.

BY JUDGE CARTER:

Q. What was that? A. Itried to contact to my peo-
ple, brother and sister, to explain them what tragedy
happened to me, and also probably they would give me,
try to have a lawyer or not to have a lawyer.

BY MR. WALKER:

Q. All right, sir, now, was anything further said at
that time? A. I can't understand.

Q. Well, at the time you were having the picture
taken, and the fingerprints taken, that was the conversa-
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tion between you and {100] Trooper Fields, is that cor-
rect? A. Yes. And Ialso was talking about my children.
I was telling how many children I had, how long I was
married to her.

Q. All right. After the fingerprinting and the picture
taking, what was done then? A. Then he brought me
coffee, I drink the coffee, and they locked me back in
cell. After the cell, they brought me out, and he told
me, said they are going take statement, and brought Mis-
ter, Trooper, Sergeant,

Q. Could you speak up, please? A. He come up with,
he was with me with Sergeant Kosirowsky, he come and
introduced to me, and as soon as he told the name, I
knew he must be Polish, and I started talking Polish with
him. And Trooper Fields went out at the time, and when
he comes back, he brought the coffee, I was talking with
him in Polish, that he was born here, how we still under -
stand the Polish language, and said a lot of people here
that are born here in the United States, they usually
don't speak the modern languages, and how nice of him
and his family to learn him their own national language
to him. And after that I asked him, said, if I have totake
the statement, to give them. He told me, said that every-
body gives statements. And after, the time was taking
statements.

JUDGE CARTER: I can't understand him.

[101] JUDGE ROLLINS: I can't understand him.

Q. Try to speak a liftle more slowly, please. A. At
the time they was talking on statements, he told me, said
I had the right to refuse not to give or to give the state-
ment, I wouldn't just go along with him, I just couldn’t
refuse, I had no idea to --

Q. Keep your voice up, please. A. I just hadto, I
just, I guess my fears, I couldn't refuse to them, I just
went along with them, and I give the statement. When I
give the statement, I tried to come out with how it hap-
pened a couple times, but they refused, he refused, he
stopped, he refused,

JUDGE CARTER: Tried to come out what?
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Q. Tried to come out what? A. With the story how it
happened, how I come to see my wife, and how the trage-
dy started. And he refused me, he says, "No," he said,
"we know you are lying. So you better come out with
another story." Two or three times he interrupted my
story. And then I told the story which is in the state-
ment.

¥ ¥ %k
[103] Q. Did you read the statement just before you
signed it? A. No, I didn't.

Q. Did you have it read to you? Did anyone read it
to you just before you signed it? A. No.

Q. Were you afraid of the police at that time? A. Yes.

Q. What made you sign the statement? A. I just got
that information of policeman. Just everything they said
I went along with them. At that time I didn't feel --

BY JUDGE CARTER:

Q. What? A. Ididn't feel nothing, to continue to go
on with them. I just wanted to be to myself. And I went
along with anything they would ask me.

[104] BY MR. WALKER:

Q. Did I understand you to say that you said several
things that were not taken down and included in the state-
ment? A. Yes.

Q. You are positive of that? A. Yes. That is the
reason a couple times they stopped and he said, ""No, you
are lying.'"" He said, "We know those stories, you are
lying, that is not your story."”

Q. Icouldn't hear. A. He told me, he stopped me
and told me, said, '"You are lying, we know you are lying,
and that is not a true story."”

Q. Who told you that? A. The Sergeant.

Q. The Polish Sergeant? A. Yes.

Q. Were you afraid of him? A. Yes, in a way, yes.

I didn't go against him at all. I just tried to be friendly.

@. Now, Lidge, do you remember that while you were
at the State Police Barracks, that you did get a telephone
call at one time? A. No, I didn't get a telephone call.

Q. As a matter of fact -- [105] A. I got telephone
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call once after statement. Trooper Fields answered.
I was having coffee with him, and you was on telephone.

Q. Thal is right. A. And he handed me telephone
and you told me, said that, "I am your lawyer, I am
hired by your family."” And you told me to give it back
to the Trooper, and I gave back to the Trooper.

Q. Itold you not to say anything, didn't 1?7 A. You
told me not to say anything.

BY JUDGE ROLLINS:

Q. Waus this the same day? A. Same day, that is
right after statement I signed, they brought me in the
kitchen and gave me coffee. I didn't even finish the
coffee yet when the telephone ring, and Trooper Kennedy
answered on telephone, and then he gave me telephone
and I answered it. Then Mr. Walker told me, said, 'l
am your lawyer, hired by your people, and now you give
back to the Trooper, I want to talk to them,” and told
me, "don't say anything to them." And I didn't have no
chance to say yes or not, and I give to Trooper Fields
the telephone.

BY JUDGE CARTER:

Q. How long was that after you had signed the state-
ment? A. In between five and 10 minutes. Not even,
not quite 10 minutes.

[106] BY MR. WALKER:

Q. Now, before that time, had you been able to get

to the telephone? A. No.

CROSS-EXAMINATION

BY MR. BAKER:

Q. Mr. Schowgurow, you asked Trooper Fields to use
the phone? A. Iasked Trooper Fields could I make a
telephone call, yes.

Q. How many times did you ask him this? A. Three
times, I think.

Q. Three times? A. Yes.

Q. When was this you asked him? One time was
while they were taking fingerprinis? A. Once when ]
was taking fingerprints, twice when I was upstairs, when
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they first brought me in. No, once upstairs, once in
kitchen. And first when I askec him, when they brought
me from the hospital, I askec him to get me a pack of
cigarettes.

Q. Yes. A. He bought me a pack of cigarettes, and
I asked him if [107] I make change, I would like to make
a telephone call. He didn’t take no money to make change,
didn't tell m2 I can make a telephone call, and they didn't
told me I couldn't make a telephone call.

Q. He didn't answer you? A. He didn't answer noth-
ing.

Q. Do you know whether he heard you or not? A. Oh,
yes. Yes, we was right beside each other.

Q. The next time you were in the kitchen? A. Yes.

Q. Was anyane else preseat? A. Yes, a couple pri-
soners, the trustees that was there.

Q. Isee. And did he answer you that tim=? A. No.

Q. Did he hear you? A. Yes, he was right beside
me with a cup of coffee in the hand.

Q. And then the third time -- oh, yes, just a minute,
please. A. At that time he arswered me, he told me,
said, do 1 have money? I said, "I don't have much money,
but I would like to contact with my people.'" And he told
me, said, "If you don't have money, can't get a lawyer,
the Court is going to appoint [103] you a lawyer.” AndlI
asked him when is going to be court, when they going to
appoint me a lawyer? He said he don't know, he can't
give me the answer on that.

Q. Did you ask anybody to make a 'phone call while
you were at the hospital? A. No,

Q. Did you have an 'phone in your room? A. No --

I don't know. I don't know if I have or not.

Q. Did any of the Troopers that were either in uni-
form or out, State Troopers, ever make any threats to
you? A. No.

Q. They did nothing to intimidate you, did they?

A. No.

Q. In fact, Sergeant Kosirowsky you said was very

kind to you? A. Yes.
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Q. Did you ever read this statement? A, No, I didn't

Q. You did not? A. No. First, when they brought
the statement, the gir! brought the statement, I asked
Mr. Kosirowsky what 1 am signing. He opened the pages
and said, "Here you will sign.”” Then I signed.
f109] Q. Is this your initial here? A. Yes,

Q. Did you put your initial there? A. He told me,
said, put the first letter initials on each place where
he put it. He said the girl --

JUDGE CARTER: Louder, please. A. He told me,
said, any place when he put the initials I am to follow
him and put the initials, the girl made mistakes, he is
correcting it.

Q. Well, I show you this correction here. That is
not a mistake there, is it? A. What is that?

Q. Right here. You have your initials here, do you
not? Are those your initials? A. Yes.

Q. Who told him io change that from what it was to
what it is now? A. Oh, I don't know.

Q. What does it say now? A. Here?

Q. Yes, up here in pencil. A. (Unintelligible)

Q. You say you don't know what that is? A. No. [110]

* ok ok

{111] JUDGE CARTER: Louder, please.
A. My lawyer, he read me, and he asked me if that is all
true, and I correct him, I told him I said part of this is
true and part of this is not true. And he asked me what
I did that for, and I :old him I tried to tell them, but they
didn't take my word, they told me, said I am lying, and
it is a different story. So I just lied to them.

Q. Did your attorney read that statement to you?
A. Yes.

Q. Did he explain it to you? A. Well, he -- he read
me the first time when he come to jail,

Q. Did you understand it when he read it to you?

A. Yes. Iunderstand, he read me slowly and --
* * ok
j112] BY MR. BAKER:
Q. How many languages do you speak, sir? A. 1
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speak Yugoslavian, Russian, and Polish. A little bit
German I can understand.

MR. WALKER: A little bit of what?

THE WITNESS: A little bit German, I can understand.

Q. Yugoslavian, Polish, Russian, and a little bit of
German. Do you speak them and read them fluently?
A. 1 speak and read Yugoslavian.

Q. Very well? A. Yes, pretty good. .

Q. You are an electrician by trade, is that right?

A. Yes.

Q. Don't you have to read diagrams and such things
as that [113] in your trade? A. Well, yes, but I am just
house wiring.

Q. House wiring? A. Yes.

Q. But you have to read diagrams in your trade, do
you not? A. Yes.

Q. As to how to do things? A. Yes,

Q. And you understand how to read that, don't you?
A, Yes, but I learn this in Yugoslavian language, and
German.

Q. Well, when you get diagrams -- you work as an
electrician in Philadelphia? A. Yes, but I don't have to
use the diagram. Always a copy of the sample house. I
wire projects. Copy of sample houses. How many out-
lets, and how many -- what do you call that -- lighting
receptacles in the house. I never use a diagram, I
don't know diagram.

Q. Did Sergeant Kosirowsky read the statement to
you? A. No.

Q. He did not read it out loud to you? A. No. First
the girl brought it in, and I looked at it, [114] and I said,
"What I got to sign?" He flipped a couple pages, said,
"Here you are going to sign.” 1 signed it. After I signed
it, he read them, and then he started putting name, and
then he told me, he said, “"Every place ] put my initial
you put yours, L. 8., and you are going on like that."

I asked him why. He said the girl had a misprint in

words.
* k k
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BY JUDGE CARTER:
[119] Q. Where did you acquire any knowledge of the
English language sufficient to enable you to speak it,
broken English; have you just been able to do that since
you have been in the United States, or were you exposed
to the English language before [120]that? A. I learned
it, my wife; the majority I pick up with my wife and working.

@. What nationality was your wife? A. American,

Q. American? A. Yes,

Q. How long were you married to her? A. Ten
years, going on 10 years.

* ok %
[121] Q. Who did you intend to call on the telephone if
you had been able to get to a telephone after you were
taken to the police barracks? Who were you going to
call? A. I was going to contact with my brother.

Q. Which brother? A. Thomas. Thomas or Bos,
[122] Q. Thomas or who? A. Bos.

Q. Do they have a telephone? A. Yes.

Q. Did you know the number? A. No.

Q. How were you going to call it? A. I was going to
get it from the telephone company, and the address.

Q. Are you sure they have a telephone? A. Yes.

Q. But you don't know the number? A. No. I had
telephone and they had telephone.

Q. Where do they live? A. Philadelphia, 4718 North
Fourth Street.

Q. Well, did you expect them to be home at that time?
Were they working people? A. Yes, they are working.

Q. How were you expecting to contact them at their
home between noon and three o’clock in the afternoon?
A. T was going to leave a message. My mother, she
stays with the children.

Q. To have them call you back when they came home
from work, [123] was that your intention? A. Yes, at
the police station.

Q. Well, your attorney actually called you before that
time arrived, didn't he? He called you around three
a'clock. A. I don't know what time it was that he called
me.
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Q. It was before five o'clock, wasn't it? A. I don't
know,

Q. The evidence indicated the statement was signed
around 3:15. You say he called you within 10 minutes
after that? A. Yes.

Q. Well, that was an earlier time than you would have
been able to talk to your brother, wasn't it, if you had got-
ten to the telephone? A. Yes, but my lawyer told me,
saidthat he was hired by my people, and he going to come
to see me tomorrow, and said, "Don't say nothing to
nobody, nothing. "

Q. You followed his advice, apparently, after that?
A. Yes.

Q. You weren't goingto take the matter up then with
your mother, but you were going to take it up with one or
the other of these two brothers? A. Yes.

Q. As to the correct advice in regard to an attorney?
[124] A. Yes.

Q. Both brothers work? A. Yes, same place.

Q. What day of the week was this? A. Monday.

* % %
[126] BY JUDGE CARTER:
[127] Q. During the 12 years that you have been in the
United States, the 10 years that you have been mzrried
to an American wife, you have become fairly familiar
with the English language, haven't you? A. Yes.

Q. And you understand, do you, or do you understand
all that is transpiring here now in the courtroom? Is
there anything about this proceeding that you don't
understand? A. Well --

Q. Imean the language, the words that are usad.

A. Idon't understand everything, no.

Q. What is there that you don't understand? A. Well,
I don't know, a lot like just common talk like that I
understand. The words I didn't use in my living --

Q. Some words that are unusual words you doa't
understand? A. No.

Q. But the ordinary -- A. Ordinary ones.

Q. -- speech you do understand? A. Correct.
* ¥ %
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(129] BY JUDGE CARTER:

Q. Did you realizeat that time you were being charged
with the unlawful killing of your wife? A. No.

Q. You knew she was dead, didn't you? A. At the
time I don't know. It was like dreams.

Q. Now, you say it was like a dream. The Court
wants to ask you whether or not at the time you were
in this interrogation room, in the police barracks, you
knew that your wife was dead? A. Yes. Some moments
I knew and some moments I didn't.

Q. You mean you don't remember what went on in
there?

JUDGE KEATING: Just a minute.

BY JUDGE CARTER:

Q. I guess the correct question to you is whether or
not you had been informed by the police or somebody
that your wife had died at the time you were being ques-
tioned in the police [130] barracks. Had you been in-
formed of that fact? A. Yes, in the hospital when 1 was
there they told me.

Q. That was before you were taken to the barracks?
A. Yes.

Q. Well, now, do you recall everything ‘hat went on
in that interrogation room accurately? Do you recall
everything that occurred in the barracks, in the pelice
barracks, or were you so upset that there s part of it

you don't recall? A. No, partly I don't recall.
* X ok

AFTER RECESS

[131] WILEY E. FIELDS

recalled as a witness on behalf of the State, having been
previously sworn, testified further as follows:
[132] BY MR. BAKER:

Q. Trooper Fields, you were present during the tak-
ing of the statement, is that correct? A. Yes.

Q. I refer to State's Exhibit No. 1 for ‘dentification.
Were you present when the accused signed the statement?
A. Yes, sir.
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Q. Did the accused have the statemsant in his hand at
any time? A. He had the original.

Who was there at the time besides you? A. Sergeant
Kosirowsky and Mrs. Ragan.

Q. Did you read the statement to the accused?

A. No, sir. The First Sergeant did.

Q. The First Sergeant read it to him? A. Yes.

Q. Did he read the whole statement to him, do you
krow? A. Yes, we each had a copy and we each followed.
Q. And you say that Schowgurow had the original?

A Yes, sir.

MR. BAKER: I have no further questions.

BY MR, WALKER:

Q. Trooper, you didn't testify to that fact on your
first [133] examination, did you? A. No, sir.

Q. You were asked more than once what was done
and what was said in the entire time, were you not?

A. Yes, sir.

Q. But you omitted that part? A. Iwasn't asked it,

siz, about the signing of it or the readirg of it.
* % %
[135] BY JUDGE KEATING:

Q. You say, Trooper, that the third juestion on page
4 of State's Exhibit 1 for identification is inaccurately
transcribed as not what your language was in the ques-
ticn? A. Idon't recall if this was exactly, but this is
no; what I meant. As far as I know, this is not the ques-
tion I asked, as far as Perryville being the location.

Q. When you were listening to it beiag read back to
the accused, did you then call attention to the fact that
there was an inaccuracy in it, when you were listening
toit? A. Idon't recall, Judge. I don't believe I did,
bur I don't recall.

Q. You mean you don't think you heard it or you don't
think you had it corrected if you did hear it? [136]

A. Tam saying that I do not recall saying whether it was
incorrect or correct at the time, sir.

Q. Don't you think it was important {o have it cor-

rect? A. Yes, sir, I do. Very important.
* ¥ %
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BY JUDGE CARTER:

[137] Q. In regard to the mechanics surrounding the

reading of this statement to the accused by the Polish

Sergeant, do I understand you correctly to say that the

accused had the original and you had one copy and the

Sergeant had another copy? A. That is correct, sir,
x koK

[138] BY JUDGE CARTER:

Q. How are you able to state that the accused followed
along in the statement by reading it as the Sergeant was
speaking? A. He was asked to follow the reading of it,
and any part that he did not understand, tg stop and ask,
if there were any corrections to let us know.

Q. Did he stop you? Did he stop the Sergeant at any
time, or were the corrections all initialed by the Ser~
geant? A. No, sir, he stopped us I know of once. I
don't recall now the exact wording that he stopped us on,
but 1 do know that he stopped us at least once.

Q. Now, then, he was not looking on the same piece
of paper that the Sergeant was reading, he had a separate
copy? A. He had this one, sir, the original.

@&. Was the Sergeant reading from the original or
reading from a copy? A. No, sir, he was reading from
a copy of the original, sir. Mr. Schowgurow had the
original in his possession.

* k%
[143] JUDGE CARTER: Let's see if we are in agree-
ment here as to what is the test before the Court at this
time, As we understand the law the question which the
Court has to determine on this preliminary inquiry in
regard to the voluntary character is as to whether or not,
considering the evidence of the State, and the evidence
in opposition, a prima facie case as to the voluntary
character of the confession is made out, and if so, then
we let it go to the jury with the instruction that its ad-
mission into evidence is prima facie evidence of its
voluntary character. But the State still has the burden of
going forward and proving that fact beyond a reasonable
doubt in order for the jury to consider it, and unless
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they do prove it beyond a reasonable doubt, the jury
would be instructed to disregard it. Is that the State's
understanding of the law?

* %k ok
[144] JUDGE CARTER: Do you understand that to mean
that the Court should consider the evidence of the State,
should alsc consider the evidence of the accused, and
after considering the evidence oifered by both sides,
determine whether or not there is legally sufficient
evidence to support a finding of the voluntary nature of
the statement? '

MR. BAKER: Yes, I think I will accept that.

* Xk K
[145] JUDGE CARTER: Before you take your seat, Mr.
Baker, there is some discrepancy in the testimony of the
two State witnesses, the two officers. The Sergeant said
there was only one statement in the room when it was
read by him to the accused, and that was the original, he
read from it and he looked over his shoulder.

The other officer said that was entirely inaccurate,
there werethree statements, the accused had the original,
the Sergeant had the copy he read from, and he had the
other copy.

The second point on which there is a discrepancy is
that the Sergeant said that the two signatures, the two
places on the statement which were signed by theaccused
one at the end of the statement and the second one at the
end of a concluding paragraph that says, "I have read it
and it is correct,” words to that effect -~ that the first
one was signed at one time, the second was signed at a
subsequent time. The officer last on the stand said that
is inaccurate, {146] they were both signed at the same
time. And as Judge Keating points out, there was a dis-
crepancy of rather a material nature in the transcription
in certain places about the distance from one point to
another. True, they are not controlling facts in the mat-
ter, but they are discrepancies as to what transpired in

the room.
* * ¥
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[167] JUDGE CARTER: We have considered this mat-
ter, gentlemen, of the admissibility of the alleged con-
fession of the accused. The Court understands the rule
in these matters to be that the Court rules as a prelimi-
nary matter on the admissibility of the confession, mak-
ing our determination after considering the evidence
presented on the point of the voluntary nature by the
State and by the accused. And after considering the
evidence presented by both sides on that issue, we then
determine whether or not the State has made out a prima
facie case of the voluntary nature of the confession.

By that method and that criteria, the Court has con-
sidered the evidence offered by the State and the evi-
dence offered by the accused, and we have unanimously
concluded that the State has made out a prima facie
case of the voluntary nature of the alleged confession,
For that reason we will admit the confession when it is
offered in evidence by the State.

However, we point out to both sides that by its ad-
mission, that is prima facie proof of its voluntary
character, but the State is nonetheless required to con-
vince [168] the jury beyond a reasonable doubt of the
voluntary character of the confession by all of the evi-
dence that is presented at the trial, and unless the jury
are so convinced and convinced to that extent of the
voluntary character, they will be instructed not to con-
sider it as a part of the evidence in the case. If they
are gonvinced beyond a reasonable doubt on that point,
then the weight to be accorded to it, even in that situa-
tion, is still a matter for the jury to determine in con-
sidering the merits of the case.

The evidence which has been introduced here before
the Court on this preliminary matter will be assumed
introduced again before the jury for them to consider
this question, on the basis of whether they are convinced
beyond a reasonable doubt of the veluntary character,
together with all the evidence, including, of course, the
defense evidence on this point. If the defense counsel
wants to put him on for that reason alone he will be
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permitted to do so without having him testify as to the
merits of the matter. We make that explanation of the
effect of the Court's ruling for possible edification of

counsel,

The motion to suppress this evidence made prior to
impanelling of the jury is therefore for these reasons
overruled.

[169] Make an entry on the docket of that ruling on the

motion to suppress.
* Kk ok

CROSS-EXAMINATION

[498] MR. BAKER: I would like to reoffer the statement
in evidence.

JUDGE CARTER: You object, Mr. Walker?

MR. WALKER: Yes, I do, if your Honor please. I
think [499] it was undoubtedly coerced by the effect of
the uniform on him, the effect of revolvers, and his his-
tory, his fear of uniforms grew out of experiences during
his formative period, and to be taken into a basement
room, to be surrounded by officers, according to his tes-
timony, told that everyone gives a statement, to be
refused the aid of counsel before he gives a statement,
when they had already lodged the charges against him,

I don't think that is Maryland justice. I don't think that
this statement should be admitted.

JUDGE CARTER: We will overrule the objection and
admit the statement in evidence, with the observation
that the ultimate question of whether or not this statement
was voluntary is for the jury to determine, and the burden
is on the State, of course, to prove that fact beyond a

reasonable doubt.
* %k XK

[514] AFTERNOON SESSION

CARTER, J. Mr. Foreman and ladies and gentleman of
the jury, the Court is about to give you what is known as
an advisory instruction on the law of this case. Under
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the constitution of this State, juries in criminal cases are
the sole and final judges of the law as well as of the facts.
That is a rather unique and unusual provision in our con-
stitution. I think there is only one other State that has
such a rule of criminal procedure. But it is the law af
Maryland. The jury in a criminal case are the sole and
final judges of what the law is in regard to that case.

That is not so in a civil case. In a civil case the Court
determines the law and gives you an instruction as to
what the law is, and the jury determines the true facts
from all the evidence and applies the rules of law given
by the Court to those true facts and arrive at its verdict.
But in a criminal case the jury, as I have said, are the
sole and {inal judges of the law {515] as well as the facts.
Therefore, anything that the Court may say to you with
respect to the law of this case is advisory only, and is

not binding upon you.

When we say to you the jury are the judges of the law,
that does not mean that you are free to make up the law,
or that you would construe the law one way because you
liked it or ancther way because you didn't like it. It
means only that you will apply your intelligence and your
conscience in honestly attempting to determine what the
law is, and by the application of that process, make up
your mind what the existing law is and apply the law as
you find it by that process.

The indictment in this case charges the defendant,
Lidge Schowgurow, with the murder of his wife in the
first degree, it having occurred in this county on January_
3, 1964. In this connection, as has been previously refer-
red to by counsel, the fact that this man has been indicted
by the Grand Jury in and of itself is no evidence of his
guilt, is no evidence against him, and should not be. so
interpreted by the trial jury. It is simply a procedure for
bringing him to trial before you ladies and gentlemen,
and no inference of guilt in any way should be drawn from
the fact that he has been indicted by the Grand Jury. The
guilt or innocence [516] is to be determined solely upon
the evidence that is presented in this case and the law
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applied to that evidence as the jury finds the law to be.

To this charge of murder in the first degree the de-
fendant has interposed three pleas. First he has pleaded
not guilty; secondly, he has entered a plea of not guilty
by reason of insanity at the time of the commission of
the alleged offense; and thirdly, he has entered a plea of
insanity at the time of trial.

The Court would like to point out to you that you should
consider these pleas in the inverse order to that which I
have enumerated them; in other words, you shoula first
consider and determine the issue created by his plea of
insanity at the time of trial, because should you find in
the affirmative on that plea, then he could not stand
trial, and it would not be necessary to consider either
of his other pleas.

what is the law in respect to that matter? The law of
this State is that every person is presumed to be sane
until the contrary is established. There has been no
legally sufficient evidence introduced in this case to es-
tablish the contrary of that presumption, or to rebut that
presumption. Therefore, if the jury shall find beyond a
reasonable doubt that he is sane at the time of his trial,
then you should [517] render a verdict accordingly on that
issue. If you fail to find that the State has shown beyond
a reasonable doubt that he was sane at the time of the
trial, then you find him insane at this time and it would
not be necessary to further consider the case.

In respect to this issue we have said proof beyond a
reasonable doubt, and we will refer to that kind of proof
in other references in this instruction. What do we mean
by proof beyond a reasonable doubt? There has been
mention made of that criterion in a criminal case, and it
is proper for an advisory statement to be made to you by
the Court in respect to it,

It is rather difficult to define it in 2 manner that will
throw any more light on it than the words themselves,
proof beyond a reasonable doubt. It has been defined and -
this definition has been approved by our Court of Appeals
that proof of a fact beyond a reasonable doubt means proof
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to a moral certainty of the existence of that fact,

What do we mean by a moral certainty? A moral cer-
tainty doesn’t mean proof to an absolute or a mathemati-
cal certainty, because few things in life are susceptible
of that kind of proof. But proof to a moral certainty or be-
yond a reasonable doubt means such proof as would con-
vince you of the existence of a fact to the extent that you
would be willing to act on that conviction without hesita-
tion in an important matter in your own private business
affairs. If you are convinced to the extent that you would
be willing to act without hesitation in respect'to an impor-
tant matter in your own private business affairs, then you
would be convinced beyond a reasonable doubt. If you are
not convinced to that extent, then you would not be con-
vinced beyond a reasonable doubt.

What do we mean by Sane or insane? Well, this is the
test of that question, and has also been approved by
the Court of Appeals of this State: sanity or insanity
at the time of the trial or at the commission of the
alleged offense has been defined in this manner: that
a person would be deemed to be legally insane if he
was unable to differentiate, to distinguish, between
right and wrong, and understand and appreciate the
nature and consequence of his acts as applied to him-
seli. I repeat that. If he is mentally incapable of
distinguishing between right and wrong and understanding
the nature and consequence of his acts as applied to him-
self, if he is mentally abnormal to that extent, mentally
deficient to that extent, then he would be deemed legally
insane under the criminal law. If he is not mentally dis-
abled or to that extent, then he would not be deemed in-
sane under the law.

[519] If you find him sane at the time of the trial, then
the next matter that you should consider is whether or
not he was sane or insane at the time of the commission
of the alleged offense on January 3, 1964, because, again,
if you would find him insane at that time, then your ver-
dict should be not guilty by reason of insanity at the time
of the commission of the alleged offense, and it would not
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be necessary to consider the case any further.

What is the law in respect to that question? Again
the law presumes him to be sane at that time, until the
contrary is shown by substantial evidence. Probably if
I read this it might be a little more clearly worded. In
respect to this plea of insanity, the jury is instructed
where insanity is raised as a defense to a criminal
charge, the law presumes that all persons, including
those accused of crimes, are sane. 5o long as this pre-
sumption prevails, the State is not required to prove the
defendant sane, but as soan as some substantial evidence
of insanity has been produced by the accused, then sanity
like any other fact material to the question of guilt must
be proved by the State beyond a reasonable doubt.

We have explained what we mean by proof beyond a
reasonable doubt. In other words, we start out with the
presumption [520] that the accused was sane on January
5th. If he introduces substantial evidence or substantial
evidence is introduced, if he introduces it or it comes
in any other way, that he was not sane, then the presump-
tion disappears, and the fact of his sanity, like all other
material facts, is required to be proven by the State
beyond a reasonable doubt. And the question of whether
he was sane or not sane is measured by the yardstick
which I have just explained to you. Did he know the dif-
ference between right and wrong, and was he able to
understand, appreciate, the nature and consequence of
his acts as applied to himself at that time? If he was,
you should find him to be sane. If he was not you should
find him to be insane. And the burden of proving him
sane is upon the State to establish beyond a reasonable
doubt.

As we have said, if you find him insane at that time
you will find him not guilty by reason of that fact. If you
find him sane at that time, then it will be necessary for
the jury to make a definite finding on that issue one way
or the other. I you find him to be sane at that time then
it will be necessary for you to take up and consider the
case on its merits. By on its merits I mean you would
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ronsider whether or not the accused was guilty of the
matter whereof he stands charged under the facts and
circumstances here presented.

[521] He is charged with murder in the first degree.
Under our rules of procedure you may find him, if the
evidence and the law warrant, under this charge, guilly
of murder in the first degree; guilty of murder in the
first degree without capital punishment, which we will
explain to you in a moment; not guilty of murder in the
first degree but guilty of murder in the second degree,
and not guilty of murder but guilty of manslaughter; or
not guilty.

Which of those five verdicts, if you arrive at that
point, you should bring in, again depends on the law of
Maryland in reference to what constitutes each of those
crimes, and after you determine what the law is that
makes up the crime, then you have the duty of analyzing
the evidence and what are the true facts in this dispute,
these inferences to be drawn. Then you take the law as
you find it to be and apply it to the true facts and deter-
mine which of these verdicts is the proper one {or you
to arrive at.

First of ali, what is the difference between murder
and manslaughter 7 Well, the jury in this connection
are instructed that murder has been defined as the un-
lawful killing of a human being with malice aforethought.
Malice has been defined in this connection as the inten-
tiona} doing of a wrongful act to another without legal
excuse or justification. It {522] includes any wrongful
act done wilfully or purposely and may be inferred
when there is intent to inflict great podily harm or when
one wilfully does an act the natural tendency of which is
to cause death or great bodily harm. The law presumes
all unlawful and felonious homicides to be committed
with malice aforethought and to constitute murder. And
undeyr this presumption, where it is established that a
killing was done with the wilful intent to kill or to inflict
great bodily harm without legal excuse or justification,
then malice would be established and it would be, i it
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was without legal excuse or justification, an unlawful
killing and the law would presume that to be murder in
the second degree.

The burden is on the State in the first instance to
prove that it was done wilfully and with the intent to in-
flict bodily harm. If you find those basic facts, then the
burden is on the State to raise it to first-degree murder
by proving all of the elements that are necessary to con-
stitute that degree of unlawful Killing, and the burden is
on the accused, if the unlawful and felonious nature is
established, to reduce it to manslaughter.

What is necessary in order to elevate it to first-
degree murder, in addition to the intent to kill or inflict
great bodily harm? Well, I will again read from a pre-
pared definition. [523] In order for the jury to find the
accused guilty of murder in the first degree, it would be
necessary that they find that the killing of his wife by the
accusedwas wilful, was deliberate, and was premeditated.
Those are the three required requirements of murder in
the first degree: wilful, deliberate, and premeditated.

What do we mean by those words in layman's language,
in understanding the terminology? Well, again the Court
of Appeals has expressed the definition of those terms in
this language: to be wilful there must be a specific pur-
pose and design to kill or inflict great bodily harm. To
be deliberate there must have been a full and conscious
knowledge of the purpose to kill or inflict great bodily
harm. And to be premeditated the design to kill must
have preceded the killing by an appreciable length of
time, that is, time enough to deliberate. To justify a
conviction of murder in the first degree under these
requirements, the jury must find the actual intent to kill
or inflict great bodily harm, the fully formed purpose to
kill or inflict great bodily harm, with enough time for
deliberation and premeditation to convince them that this
purpose is not the immediate offspring of rashness and
impetuous temper but that the mind has become fully
conscious of its own design. It is not necessary that
(524] deliberation or premeditation shall have been con-
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ceived or shall have existed for any particular length of
time before the killing. The existence of these elements
must be judged from the facts of the case. If, therefore,
the killing is not the instant effect of impulse, if there is
hesitation or doubt to be overcome, a choice made as a
result of thought, however short the struggle between the
intention and the act, is sufficient to characterize the
crime as deliberate and premeditated murder.

Under that explanation, if the jury first find beyond a
reasonable doubt that the accused killed his wife with
malice aforethought, with intent to kill her or inflict
great bodily harm, and shall further find that it was done
wilfully, it was deliberately, after deliberation, and with
premeditation, and shall find all three of those elements
beyond a reasonable doubt, then their verdict should be
guilty of murder in the first degree.

On the other hand, if there is a reasonable doubt as to
whether or not the State has established any one or more
of these required three elements, then they should not
find the defendant guilty of murder in the first degree. It
is necessary to find all three and that they find them by
a belief and a conviction that they have been established
beyond any reasonable [525] doubt.

I have attempted to explain to you what is necessary
toestablishinorder toraise murder in the second degree
to murder in the first degree. Now, what is it necessary
for the accused to establish in order to reduce it to man-
slaughter ? Well, that has been described in this manner:
in order for the accused to reduce the degree of homicide
-- homicide meaning the killing of one humaa being by
another -- to manslaughter, it would be necessary that
he establish from the evidence in this case to the satis-
faction of the jury either that the killing or shooting was
done in the heat of passion which had temporarily de-
throned his reason, and which was provoked by adequate
provocation -- what we mean by adequate provocation is
that under such circumstances his passion was provoked
to the extent that his reason was dethroned because he was
provoked to that point. And what is adequate provocation
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S0 as to reduce this to manslaughter ? Well, that has been
described as such provocation as would cause a reasonabk
person in the shoes of the accused, standing in his posi-
tion, to become so impassioned as to lose control of his
reason.

If you find any circumstances here surrounding this
shooting which would have caused a reasonable person in
the shoes of the accused to have become so enraged as
to lose control of his reason, then the shooting would be
deemed to have been provoked by adequate provocatian,
[526] and under those circumstances there could be no
malice and the crime would be, if there was no legal
excuse or justification, reduced to manslaughter, because
there would be an absence of malice or intent to kill or
inflict great bodily harm.

Or, even if you find that the shooting was done in
reckless disregard of human life, if you find there was
no intent on his part to kill, or no intent to inflict great
bodily harm, that intention was lacking, in either respect,
either to kill or inflict great bodily harm, then you would
find a verdict of manslaughter.

The burden of establishing either of these proposi-
tions, that he lost control of his reason because of
adequate provocation, or that there was no intention on
his part to kill or infliet great bodily harm, the burden
of establishing either of them so as to reduce it to
manslaughter is upon the accused.

In this connection the Court would call attention that
a person who uses a deadly weapon such as a pistol
directed at the vital parts of the body of another person
is presumed in law to intend the natural and probable
consequences of that act, until the contrary intent is
established by evidence [527] which the jury considers
as true.

I have pointed out that there could be a verdict of not
guilty on the merits. That could be only under these ;
circumstances. The burden of proving an accused guilty
is upon the State at all times to establish the material
facts required for his guilt. If the jury in considering
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the evidence in this case would fail to find that sufficient
facts had been established beyond a reasonable doubt to
constitute any cne of these three degrees of unlawful
homicide, that is, murder in the first degree, in the
second degree, or manslaughter, then the State would
have failed to prove their case that this man has com-
mittedunlawful homicide, and under those circumstances
the verdict of the jury should be not guilty by reason of
failure of the necessary proof to establish the crime
that the accused committed.

There are certain legal rules that are the law of this
case, the law of all criminal cases. There is a provi-
sion of our constitution, basic law, that no person can
be compelled to give evidence against himself ina
criminal proceeding. It has been the law of this land
ever since it was founded. Experience has shown it to
be a good law. So that under that legal provision, the
accused in this case is not required to take the witness
stand and give his version [528] of what occurred. He
did take the stand in respect to the voluntary character
of the confession. He did not go into the facts and cir-
cumstances of the incident. He is not required to go
into the facts and circumstances of the incident, and the
fact that he did not testify in respect to what occurred,
or why, is no evidence of his guilt in any form or man-
ner, and there should be no inferences drawn by the jury
from the fact that he did not go into what occurred or
testify further than he did. There should be no infer-
ences drawn that that is indicative of his guilt, because
the law is to the contrary, and you should not consider
that fact as in any wise constituting any evidence of any
inference or any indication of his guilt.

In respect to the so-called confession which you
keard Mr. Baker read, it isa writing signed by the ac-
cused, and again under our form of criminal law and
criminal procedure a confession by a person accused of
a crime, before it can be considered by the triers of the
case as evidence against the accused, the State must
establish that that statement, written or oral, was the
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free and voluntary statement of the accused person.
Otherwise it can't be considered.

The Court in respect to this statement ruled as a
preliminary matter that the evidence here showed prima
facie, [529] that is, on its face or subject to rebuttal,
that it was freely and voluntarily given, and we let it in
evidence. However, that is in no wise controlling in
respect to the jury's determination of whether it was
freely and voluntarily given. The law very clearly
sets forth that before the jury can take into considera-
tion as evidence in this case the content of that written
confession, as a condition precedent to considering the
content, they must find that that statement was given
voluntarily by the accused and they must find that fact
beyond a reasonable doubt.

Now, what do we mean when we say it was freely
and voluntarily given? Well, we mean simply that it
was not caused to be given by any threats madeagainst
the accused, he gave it because he was put in fear of
his life or of bodily harm by the police, or that it was
given because they held out to him some promise of
benefit or promise of reward if he gave it and he was
induced to give it under those circumstances.

If they find that there were no threats, there was no
improper inducement which caused him to give the
statement, and find that to be a fact beyond any reason-
able doubt, then they should consider the statement as
evidence in the case. If they fail to find that prelimi-
nary requirement, then they [530] should not consider
in any manner that written statement.

If you consider it, if you find beyond a reascnable
doubt it was freely and voluntarily given, because there
were no threats, there was no improper inducement
held out, then you consider it and you weigh it as to
what it shows, what it establishes, and consider it in
the light of all of the other evidence in the case. And in
taking that into consideration and evaluating it, it would
be proper for you to consider the ability of the accused
to understand it, his intelligence, his background, his
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state of mind at the time, all of those matters, and

any other relevant facts which surrounded it, which
make him up as a personality or which existed with him
at that time. You weigh and evaluate the facts and the
force to be given to the cantents of that statement.

Going back to whether it was freely and voluntarily
given, of course you determine whether there were any
threats or there was any force or whether he was co-
erced into it. By that is meant whether any undue pres-
sure or any physical force was used in order to get him
to give a statement. Was it freely given and was it his
voluntary statement?

It is proper, we think, to take in consideration his
intelligence and his ability to understand in determining
[531] whether the statement was freely and voluntarily
given as well as those {factors that should be taken in
consideration in evaluating the weight to be given the
statement in the event you decide it was a voluntary
statement.

What I have said about his voluntary statement re-
lates to this paper writing only. There was evidence
from some of the witnesses of certain verbal statemernis
which were made by him shortly after the incident oc-
curred. There is no objection to those, there is no
claim on the part of the accused, as I understand it, that
there was any force or coercion or threats used in
order to cause him to make those statements. You
don't have to inquire into the voluntary character of
those statements, but what weight you are going to give
to the statements again is a matter for you to determine
according to how you evaluate the circumstances under
which they were given, in the light of all the rest of the
evidence in the case.

You have heard some expert testimony from men
who, because of their experience, their eduepation, in the
field of psychiatry, the medical field, were determined
qualified to express an expert opinion with regard to the
subject of psychiatry as you would relate it to this case.
The fact that they are qualified because of their educa-



E.74

tion and [532| experience doesn't mean at all that the
jury has to accept their opinion at full value. The weight
to be accorded to the expert opinion of an expert should
be determined in the light of the reasons assigned by
the expert as the basis for his opinion, the grounds on
which he bases such opinion, and in determining wheth-
er to attach little weight, great weight, or no weight to
the opinion of an expert you should inquire into the
reasons he gave in support of his opinion, and his oppor-
tunities of examination, together with his educational
advantages and experience, and take in consideration
all those matters and then arrive at what weight, cre-
dence you believe should be given to his opinion.

There have been some inconsistencies in the state-
ments of some of the witnesses. What effect does that
have? A witness says one thing about a particular fact
and then later on he says another thing. He is contra-
dicted by some other witness, or contradicted by him-
self, let's put it that way. What effect should that have
on the balance of his testimony? Well, if the jury
believes that the fact that he contradicted himself on
was an innocent contradiction in the sense that there
was no intent on his part to deliberately tell a false-
hood on the witness stand under oath, in that situation .
they should not discredit the remainder of his testimony
[533] solely because there was that inconsistency.
However, if the jury believes on the other hand that he
deliberately lied or told an untruth in part of his testi-
mony, then they may consider that factor in evaluating
the balance of what he had to say. They could take the
view that if he deliberately told a falsehood in regard
to part of his testimony, that the balance of his testi-
mony is not worthy of belief, or they could take the
view that even though he did deliberately falsify part
of his testimony, that he did not falsify the balance of it.
Take either view. And whichever one of those views
you take, you should interpret all of what he said in the
light of all of the evidence in the case and then apply
your good judgment and sound reasoning to determine
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what part of his testimony you believe is the truth and
what is not true. Because that is the peculiar and spe-
cial province of the jury, to weigh and consider all of
the testimony and the evidence, sift the wheat from the
chaff and determine what is true and what is credible
and what is worthy of belief.

There was some rather extensive discussion about
whether a juror should change his mind or not. On that
point the Court charges you in this manner as we
believe to be a correct statement of the law. Each juror
has taken an oath [534 ] before God that he would well
and truly try this case according to the law and the
evidence andatrue verdict give according to the law and
the evidence. Now, that imposes, of course, a serious
obligation. But that does not mean that the position yau
take at first blush you are required to stick to througn
thick and thin. It means that you will conscientiously
and honestly apply your intelligence and your conscience
to the evidence in this case, that you will consider the
deliberations of the jury, and that means the discussion,
their opinion, what their opinion is based on.

It is conceivable that a juror might take one position
at the beginning of the deliberations or discussion and
after hearing the opinion of other jurors, having them
point out maybe parts of the evidence which he had not

_considered or given sufficient consideration to, he
might change his mind, and do so honestly and conscien-
- tiously, And that is what is contemplated by the delib-
eration of the jury, that you will consider the views of
others and the reasons which they advance. But if a’ter
full consideration and deliberation and discussion --
full is a pretty general term, which means after you
have exhausted the discussion and deliberations, to your
satisfaction you have heardal] that can be said that is
material -- if after you do all of that and you have a
firm [535] belief and conviction of mind that these are
the true facts of what occurred, and this is what you
conscientiously believe to be the law, by applying what
you believe to be the law to those true facts, you shoyld
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vote this way or that way or the other way, then, if you
are to arrive at that point, you should not change that
position solely for the reason of joining the majority
because you don't like to be in the minority or solely
for the reason of making the verdict of the jury una-
nimous. I am sure most of you know, if not all of you,
that in order to arrive at any verdict, the vote of the
jury must be unanimous. Otherwise there isn't any
verdict. So that is what is meant by correct conduct
and proper consideration by members of the jury of the
law and the evidence of the case as the Court under-
stands it.

Now we will get to the matter of penalty., First let
me say that we will do this for the benefit of the jury.
Sometimes jurors listen to the Judge and the words of
the Court escape them. We will have written up this
definition we have given you as to what constitutes
legal insanity under the law, and we will also hand to
you, Mr. Foreman, a list of the possible verdicts that
may be arrived at in this case. They will constitute
seven, I believe, in number.

You will first be required to find whether he was
sane [536] or insane at the time of trial. As we have
previously explained, if you find that he was insane at
the time of trial, then you don't have to go any further,
because nothing else that would be done would be legal.

Or you find whether he was sane or insane at the
time of the commission of the alleged offense. By the
same token, if you find that he was legally insane at the
time of the commission of the act, then you will find
him not guilty by reason of insanity at the time of the
commission of the act, and it wouldn't be necessary for
you to make any further finding.

If you find him sane both at the time of trial and at
the time of the commaission of the alleged offense, then
it would be necessary for you find one of five possible
verdiets on the law and the evidence. No. 1 would be a
possible verdict, guilty of murder in the first degree.
The penalty to be handed out is prescribed by the law
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,of Maryland, and in some instances is a responsibility
jof the Court and lies in their discretion. Under a ver-
'dict of murder in the first degree the law says that one
of two penalties must be imposed, either the death
penalty or imprisonment for life., Which of those two
.is imposed is in the discretion of the Court.

. If you find him guilty of murder in the first degree
and [537] you wish to impose in the discretion of the
jury a condition, without capital punishment, which
Emeans that the death penalty shall not be imposed, then
Yyou can find him guilty of murder in the first degree
and add the words, without capital punishment. The
'penalty under that one is automatically life imprison-
“ment. The penalty cannot be imposed if that verdict

tls returned, and there is ro discretion of the Court.
nghat is an automatic penalty.

E If you find him not guilty of murder in the first
:degree but guilty of murder in the second degree, the
law says that the penalty shall be imprisonment for not
less than five nor more than 18 years, in the discretion
of the Court,

. If you find him not guilly of murder but guilty of man-
' slaughter, the law says that a fine up to $500 may be

- imposed or imprisonment up to 10 years or both.

If you find him not guilty because of the failure of
 proof, then of course he goes free.

Both Judge Rollins and Judge Keating called my
_attention to this, and properly so. In enumerating these
possﬂ)]e verdicts in the form or in the order in which
.we have mentioned them, the Court does not mean to
gwe the jury the impression that you should give any
“more serious consideration to one verdict than you
“should give to the other. The order in which [538 |we
have enumerated them should'not be accorded any sig-
Fpificance by the jury in any way. We do that because
{we start at the top and go down to the bottom. We don't
ﬁmean to convey the impression, and the jury should not
F.1;0 construe it, that there is any significance whatever
‘in the order in which the Court has enumerated the pos-
‘sible verdicts in this case.

— e
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Now, we think we have covered this, but oul of an
abundance of caution we will say it again if we haven't
said it: that the accused in this case, like every other
person when he is accused of a criminal offense in this
State, comes into court presumed to be innocent, until
he is proven guilty beyond a reasonable doubt. That
means that the presumption of innocence is to be re-
spectedby the triers of the fact. It means that the bur-
den at all times is upon the State to establish bevond a
reasonable doubt every fact and circumstance material
to the guilt of the accused,

Your judgment and your decision in this matter, as
we have previpusly said, should be judged by the law as
you find it to be, by the application of your conscience
and your intelligence and the true facts as you find them
to be, considering the evidence presented in this case.
The arguments of counsel are made to the jury for the
purpose of drawing your attention to various parts of
the evidence, but what they [539] say in and of itself is
not evidence and should not be considered as evidence.
They have a perfect right, and it is their duty, to point
out various aspects of the evidence, but their state-
ments are not in and of themselves evidence.

In that respect the Court would say further that any
exhibits that have been offered in the case, such as the
written statement of the accused, the jury can take into
their jury room if you request them, when you retire,
or you can send for them at any time.

If there is any doubt as to what the evidence was, if
you get into a discussion and one juror says, ''"No, this
witness testified to that," and ancther juror says, ""No,
he didn't, he testified directly to the contrary,' and
there is a dispute as to what the evidence is, it is per-
fectly proper for you to bring out the whole jury and we
will have the stenographer read back what the witness

said, and by that method you can resolve that question.
* %k ok
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[542] JUDGE CARTER: The Court would like to very
briefly mention two additional matters in regard to its
instructions. No. 1, when we referred to any verbal
statements about which there was some testimony that
the accused had made to the police officers or in their
presence immediately after the incident, we did not
mean to give the jury the impression that they would
necessarily have to conclude that the statements were
made. Whether the statements were made or whether
they were not made in any way or whether they were not
made in the wording in which the witnesses testified to

_ is a matter for the jury to determine. It is up to the

jury to consider that evidence in regard to those mat-
ters as it is all other matters and to determine whether
any statements were made by the accused at that time,
and if so what they were. And the Court did not mean

to convey the impression that we were assuming that the

" statements were made, we are simply cailing altention
. to the fact that there was testimony {543] to that fact.

The weight you see fit to give the testimony is a matter
for the jury to determine.

1s that sufficient on that point, Mr. Walker?

MR. WALKER: Yes, thank you.

JUDGE CARTER: The Court in describing the for-

mula for legal insanity failed to mention this fact: if

the jury were to find here that the evidence warrants a
conclusion by them that the accused was sane or insane .

- at the time of the commission of the alleged offense,

- that would not preclude them from further considering

- the question; even though they find that he was not in-

: sane in the legal sense, they shounld consider wheiher or

not his state of mind at the time of the act or immedi-

" ately preceding it was such as to prevent him from de-
liberating or premeditating on' the act that was done. In
_ other words, as I recall Dr, Howard's testimony, he

. said that in his opinion the accused was not mentally
capable of deliberating because of some impulsive im-
* pulse that he was under at that time. Now, it is up to

~ the jury to weigh that, consider that, on the question of
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whether he deliberated, whether he premeditated. The
fact that they may find him sane does not prevent them
from considering that evidence, together with all the
other evidence, in determining whether or not he could
deliberate, did deliberate, or premeditate.

* %k Xk
[544] JUDGE CARTER: Now, Mr. Foreman and ladies
and gentlemen, the Court mentioned Dr. Howard's tes-
timony. We did so simply to demonstrate the law we
were trying to give to you, that [545] even though you
found him to be sane you could still consider this evi-
dence in respect to his ability to deliberate and premedi-
tate. And in determining whether he could deliberate
or premeditate, you should consider not only Dr.
Howard's opinion, but you should consider all of the
evidence in the case that in any wise hears on that ques-
tion and determine the answer after consideration of all.
the testimony in the case that relates to that point.

* % %k
[653] (The jury retired at 6:52 P. M. The jury delib-
erated until 10:37 P.M., at which time the following
transpired:)

JUDGE CARTER: Mr. Clerk, call over the jury and
ask them if they have agreed on a verdict.

THE CLERK: Ladies and gentlemen of the jury, you
will all stand and answer to your names, please. (Jury
roll called.) Are you agreed of your verdict?

JURORS: We are.

THE CLERK: Who shall say for you?

JURORS: Our Foreman.

THE CLERK: Lidge Schowgurow, you will stand and
hold up your right hand, please. Remain standing.

What is your finding in respect to the question of
sanity or insanity of the accused at the time of trial?

THE FOREMAN: We find that he was sane at that
time.

JUDGE CARTER: Record the finding with respect
to that {554] issue.

THE CLERK: Harken to your verdict as the Court
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hath recorded it. Your Foreman has said that Lidge
Schowgurow was sane at the time of the trial and so say
you all.

Are you agreed on your verdict as to whether the
accused was sane or insane at the time of the commis~
sion of the alleged crime?

JURORS: We are.

THE CLERK: What is your finding?

THE FOREMAN: We find that the defendant was sane

* at the time of the crime.
. JUDGE CARTER: Record the finding with respect to
- that issue.

THE CLERK: Harken to your verdict as the Court

hath recorded it. Your Foreman has said that Lidge
_ Schowgurow was sane at the time of the commission of
the alleged offense and so say you all.

THE JURORS: We do.

THE CLERK: Are you agreed on your verdict in
respect to whether the accused is guilty or not guilty of
the matter wherefore he stands indicted?

JURORS: We are.

THE CLERK: What say you, is he guilty of the mat-
ter [555] whereof he stands indicted or not guilty ?

THE FOREMAN: We find the defendant guilty of
murder in the first degree, without capital punishment.

JUDGE CARTER: Record the verdict.

THE CLERK: Your Foreman has said that Lidge
Schowgurow is guilty of first-degree murder, without
capital punishment, of the matter whereof he stands
- indicted, and so say you all.

JURORS: So say we all.
JUDGE CARTER: You may be seated.

£ * %

{558] MR. WALKER: As I understand it, if your Honor

" please, in view of the verdict there is no discretion on
the part of the Court.

‘ JUDGE CARTER: That is correct.

[559] MR. WALKER: With respect to the sentence.
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Therefore, we would agree to have the sentence passed
now.

JUDGE CARTER: Very well, sir.

Is that agreeable to the State?

MR. BAKER: Yes, your Honor.

JUDGE CARTER: Lidge Schowgurow, will you stand.
Does counsel for the accused wish to make any state-
ment before Court imposes sentence in this matter?

MR. WALKER: Well, there is a great deal I could
say, your Honor, but I think since there is no discretion
on the part of the Court, there is nothing I could say
thal would be hclpful to anyone.

JUDGE CARTER: Does the State wish to make any
statement before sentence is imposed?

MR. BAKER: No, your Honor.

JUDGE CARTER: Mr. Schowgurow, do you have any
statement to make before the Court imposes sentence
in your case, other than what your counsel has already
said?

THE DEFENDANT: No.

JUDGE CARTER: The jury has considered your case
I am sure thoroughly and conscientiously. They have
found you guilty of murder in the first degree, but in
their discretion and wisdom have added to that finding
a condition or a proviso, [560] without capital punish-
ment, and under the law of this State such a verdict car-
ries with it automatically life imprisonment.

Therefore, the Court now sentences you to the Mary-
land Penitentiary for the balance of your natural life.

You may be seated.
* * X%
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APPELLEE'S BRIEF

STATEMENT OF THE CASE

On September 18, 1964, a jury impanelled before the
Circuit Court for Cecil County (Carter, C.J., Rollins and
Keating, JJ.) returned its verdiet finding Appellant guilty
of murder in the first degree, without capital punishment.
Upon this verdict the Court sentenced the Appeliant to the
Maryland Penitentiary for the balance of his natural life.
From this judgment the instant appeal is taken.
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QUESTIONS PRESENTED
1. Does the portion of Article 36 of the Maryland Dec-
laration of Rights which instructs that no person shall be
deemed incompetent as a juror on account of religious be-
lief, "“provided he believes in the existence of God”, ipso
jure void the murder conviction of the Buddhist Appellant?

2. Was the Appellani’s signed confession shown by the
defense to have been the product of a will overborne by
police pressure?

STATEMENT OF FACTS

The State accepts the Statement of Facts made by the
Appellant.

ARGUMENT
L

APPELLANT HAS FAILED TO DEMONSTRATE THAT EITHER
THE GRAND JURY WHICH INDICTED HIM OR THE PETIT JURY
WHICH CONVICTED HIM WAS NOT DRAWN INDISCRIMINATELY
FROM THE CECIL COUNTY COMMUNITY, INCLUDING THOSE IN
THAT COMMUNITY, IF ANY THERE BE, WHO PROFESS NOT TO
BELIEVE [N THE EXISTENCE OF GOD.

Appellant complains that the constituency of the grand
jury which indicted him and the petit jury which convicted
him was such that he was denied both due process of Jaw
and equal protection of the law.

Due process of law is an oracular concept which eludes
expository definition. Even the prodigious intellect of
Justice Frankfurter found the task staggering. Rochin v.
California, 342 U.S. 165, 172, 72 S. Ct. 205, 96 L. Ed. 183
(1952). But, however complex the problem of definition,
one finds solace, and at least visceral comprehension, in
resort to due process’s equivalent and basic measure: fair-
ness and a sense of justice.
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Tt is also helpful that fairness is as well the basic in-
gredient of equal protection of the laws, since it is through
that Fourteenth Amendment guarantee — rather than due
process — that the Supreme Court has scrutinized the
effects of state jury selection procedures upon state crim-
inal convictions. Eubanks ©. Louisiana, 356 U.S. 584, 78
S. Ct. 970, 2 L. Ed. 2d 991 (1938}; see also fn. 2 in United
States v. Greenberg, 200 F. Supp, 382, 387 (S D.N.Y,, 1961).
It is, therefore, of no moment that the Appellant casts his
appeal in both the due process and the equal protection
molds. The question before this Court is one of fairness
alone, and in that portion of the criminal process which is
devoted to the selection of jurymen, fairness “requires only
that the jury be indiscriminately drawn from among those
eligible in the community for jury service, untrammeled
by any arbitrary and systematic exclusions”. (Hoyt wv.
Florida, 368 U.S. 57,59, 82 S. Ct. 159, 7 L. Ed. 2d 118 [19611).

The Appellant, a Buddhist, asserts that his co-religionists
have been a priori excluded from Cecil County jury service
because (1) they do not believe in the existence of God
and (2) nonbelievers are excluded from Cecil County jury
service on account of that passage in Article 36 of the Mary-
land Declaration of Rights, which says:

“. .. nor shall any person, otherwise competent, be
deemed incompetent as a witness, or juror, on account
of his religious belief; provided, he believes in the
existence of God, and that under his dispensation such
person will be held morally accountable for his aets,
and be rewarded or punished therefor either in this
world or in the world to riorne.”

The State does nat understand him to argue either (1)
that his constitutional rights guarantee him a Buddhist on
either the grand or petit jury, or (2) that the mere fact
no Buddhists appeared on either panel establishes proof
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of exclusion because of their religious beliefs. Both issues
have been determined against him. Giles v. State, 229 Md.
370, 378 (1962).

Appellant’s argument proceeds, it seems, along these
lines: he is a Buddhist; the presumed competency of Mary-
land juries requires each member to believe in the existence
of God; if one member does not, the act of the jury is null
and void (relying on State v. Mercer, 101 Md. 535 [1905]);
the Supreme Court has taken judicial notice of the fact that
Buddhism is one of several religions adhered to in this
country, none of which teaches a belief in the existence
of God (relying on fn. 11 in Torcaso v. Watkins, 367 U.S.
488, 81 S. Ct. 1680, 6 L. Ed. 2d 982 [1961]); this notice re-
quires the State to prove the absence of Buddhists in Cecil
County, which it has not done; g.e.d. Buddhists have been
excluded from Cecil County jury service, which exclusion
is a constitutional defect on the criminal proceedings which
culminated in his conviction and sentencing.

There are two principal errors in this syllogism.

First, to the extent that the Mercer decision may be con-
strued to opine that the discovery of a single nonbeliever
on a panel voids that panel’s action, it was overruled by
Torcaso, which held that expression of a belief in the ex-
istence of God could not be imposed as a condition prece-
dent to holding public office.

Second, Mr. Justice Black’s identification of Buddhism as
an atheist religion in Torcaso does nothing but confirm what
the encyclopedists tell us. It does not create any presump-
tions as to the extent of Buddhist practice in Maryland.
It does not plant nor evangelize Buddhism on the Eastern
Shore. 1i does not oblige the State’s Attorney for Cecil
County to canvass the countryside for naysaying witnesses
to prove what is a good deal closer to common knowledge
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than the tenets of Buddhism — that resident adherents {o
Buddhism are unknown to Cecil County.

Here is the center of dispute. The Appellant has proved
nothing beyond his own allegiance to the Buddhist faith.
He has not even tried to prove anything else. There is
nothing in the record to show that there has ever been a
single adherent of Buddhism resident in Cecil County who,
aside from the belief-in-God issue, was otherwise qualified
to serve as a juror, let alone that any Buddhist was ex-
cluded from the call or, being called, was excluded from
the panel for failure to affirm his belief in the existence
in God.

The only pertinent evidence of any kind is the uniform
declaration of the oaths administered by the Clerk of the
Circuit Court for Cecil County: “In the presence of Al-
mighty God, you ..................... do solemnly promise and
declare that . . .” (E. 10). This declaration is no filter
through which nonbelievers cannot pass. Appellant nego-
tiated it himself without difficulty when he testified during
his trial (E. 43), a fact which exposes the desperate empti-
ness of his present claim, something conjured up from a
series of unfounded assumptions.

Appellant’s argument that the State bears a burden to
rebut a presumption that there are substantial numbers
of Buddhists in Cecil County simply will not wash. The
burden of establishing a prima facie case of deliberate and
systematic exclusion of an identifiable and significant
minority from jury service is irrefutably that of the de-
fendant who has tendered the challenge. See Arnold v.
North Carolina, 376 U.S. 773, 84 S. Ct. 1032, 12 L. Ed. 2d 77
(1964). True this is even of federal jury challenges. In
United States v. Greenberg, supra, 387, the Court stated:

“ .. a party making the challenge has the burden
of showing that the required and accepted standards
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for jury selection have been violated. He must intre-
duce or offer ‘distinct evidence’ in support of his chal-
lenge. His failure to do so is fatal. . . .” (Emphasis
supplied.)

The most important single adjudication on this issue is
Hernandez ». Texas, 347 U.S. 473, 74 S. Ct. 667, 98 L. Ed.
866 (1954), cited in Arnold. There the Supreme Court re-
versed a murder conviction on account of demonstrably
systematic exclusion of Mexicans — a significant minority
in the county — from jury service. In the course of his
opinion for the Court, Mr. Chief Justice Warren made
the following observations (347 U.S. at 477, 478, 479-481)

“In numerous decisions, this Court has held that it
is a denial of the equal protection of the laws to try
a defendant of a particular race or color under an in-
dictment issued by a grand jury, or before a petit jury,
from which all persons of his race or color have, solely
because of that race or color, been excluded by the
State, whether acting through its legislature, its courts,
or its executive or administrative officers. Although
the Court has had little occasion to rule on the question
directly, it has been recognized since Strauder v. West
Virginia, 100 U.S. 303, 25 L. ed. 664, that the exclusion
of a class of persons from jury service on grounds other
than race or color may also deprive a defendant who
is a member of that class of the constitutional guar-
antee of equal protection of the laws. . .."”

L] L » 3 * ES

“Throughout our history differences in race and
color have defined easily identifiable groups which
have at times required the aid of the courts in securing
equal treatment under the laws. But communily
prejudices are not static, and from time to time othef
differences from the community norm may definc
other groups which need the same protection. Whether
such a group exists wilhin a conunuuity is a question
of fact....”

# * * st *® *
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“The petitioner’s initial burden in substantiating his
charge of group discrimination was to prove that per-
sons of Mexican descent constitute a separate class in
Jackson County, distinet from ‘whites’. One method
py which this may be demonstrated is by showing the
attitude of the community. Here the testimony of re-
spunsible officials and citizens eantained the admission
that residents of the community distinguished between
iwhite’ and ‘Mexican’. The participation of persons
of Mexican descent in business and community groups
was shown to be slight. Until very recent times, chil-
dren of Mexican descent were required to attend a
segregated school for the first four grades. At least
one restaurant in fown prominently displayed a sign
announcing ‘No Mexicans Served.’ On the courthouse

punds at the time of the hearing, there were two
men’s toilets, one unmarked, and the other marked
‘Colored Men’ and ‘Hombres Aqui’ (‘Men Here’). No
substantial evidence was offered to rebut the logical
inference to be drawn from these facts, and it must be
concluded that petitioner succeeded in his proof.

“Having established the existence of a class, peti-
tioner was then charged with the burden of proving
discrimination. To do so, he relied on the patiern of
proof established by Norris v. Alabama, 294 U.S. 587,
79 L. ed. 1074, 55 S. Ct. 579. In that case, proof that
Negroes constituted a substantial segment of the popu-
lation of the jurisdiction, that some Negroes were
qualified to serve as jurors, and that none had been
called for jury service over an extended period of time,
was held to constitute prima facie proof of the sys-
tematic exclusion of Negroes from jury service. This
holding, sometimes called the ‘rule of exclusion’, has
been applied in other cases, and it is available in sup-
plying proof of discrimination against any delineated
class.

“The petitioner established that 14% of the popu-
lation of Jackson County were persons with Mexican
or Latin American surnames, and that 11% of the males
over 21 bore such names. The County Tax Assessor
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testified that 6 or 7 percent of the freeholders on the
tax rolls of the County were persons of Mexican de-
scent. The State of Texas stipulated that ‘for the last
twenty-five years there is no record of any person with
a Mexican or Latin American name having served on
a jury commission, grand jury or petit jury in Jackson
County.” The parties also stipulated that ‘there are
some male persons of Mexican or Latin American
descent in Jackson County who, by virtue of being
citizens, householders, or freeholders, and having all
other legal prerequisites to jury service, are eligible
to serve as members of a jury commission, grand jury
and/or petit jury.’”

The Appellant has not met these minimal standards of
proof. There is no instant showing that Buddhists or others
not believing in the existence of God form a separate class
in Cecil County. Nor is there any showing that Buddhists
or others not believing in the existence of God form any
significant part of the County’s legal residents, of its land-
owners or of its general population. And these failings
accord with the understanding and belief of those familiar
with the ethnic and religious history of Cecil County.

Except as to its previously noted effect on the Mercer
opinion, the Torcase case, supra, is irrelevant to the present
dispute. Its meaning, in the jury duty-group discrimination
context, is that any Buddhist called for jury service cannot
be excluded therefrom on account of his refusal to express
a belief in the existence of God. Indeed, this decision is 8
complete answer to Appellant’s argument that Article 36
sets apart believers and nonbelievers and keeps the Jatter
off of juries. To the unknowable extent that this may have
been true before Torcaso, it cannot be true today.

Also irrelevant is United States v. Seeger, 326 F. 2d 846
(2nd Cir., 1964), cert. granted, 377 U.S. 922, 84 S. Ct. 1222,
12 L. Ed. 2d 214 (1964), which simply held that a young
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n who was conceded to be a sincere, conscientious ob-
ector but whose objections were not the product of re-
Jigious belief in “a relation to a Supreme Being” — which
was the statutory test for exemption from military service
_ could not be denied the exemption on that account alone,

11,

APPELLANT’'S SIGNED CONFESSION WAS PREPARED IN AN
ATMOSPHERE WHOLLY FREE FROM ANY FORM OF OFFICIAL
COERCION OR INDUCEMENT AND IT WAS PROPERLY ADMITTED
INTO EVIDENCE AS HiS FREE AND VOLUNTARY ACT.

There is nothing in the record which would even suggest
that the Appellant’s confession was anything other than a
voluntary statement given freely and without constraint.
Appellant was treated with courtesy and kindness by the
officers of the Maryland State Police with whom he had
contact at the North East Barrack. Not only was he fed
(E. 37), but Trooper Fields bought him a pack of cigarettes
when he first arrived at the Barrack (E. 48, 52).

Appellant did testify that he asked if he could make a
telephone call to his family, but he affirmed on both direct
and cross-examination that Trooper Fields did not tell him
whether he could or could not place a call (E. 48, 52).
Trooper Fields testified that Appellant “told me his family
was obtaining an attorney” (E. 40). He did not recall any
request by Appellant to make a phone call.

To the extent that an isolated refusal to permit an ac-
cused to telephone his family may be considered a signifi-
.cant indication of a will overborne to secure a confession,
the State submits that Trooper Fields’ testimony consti-
tutes “believable, persuasive contradiction” thereof. Mef-
ford and Blackburn v. State, 235 Md. 497, 514 (1964).

However, if it were not, the Appellant’s own version of
his efforts to get family and legal assistance does not es-
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tablish “facts on which the Supreme Court acted and tg
which it limited its holding in Escobedo” (Ibid., 516}, and
it stands in bold contrast to the persistence of the accused,
and the runaround he got from the police, in Thiess v. State,
235 Md. 541 (1964), upon which the Appellant mistakenly
relies.

CONCLUSION

For the reasons stated, the judgment of the Circuit Court
for Cecil County should be affirmed.
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