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in the Court of Appeals of Maryland :

APPEAL FROM SUPER%?[%YCOURT OF BALTIMORE

Action in Ejectment commenced on the 24th day of
March, 1904.

DOCKET ENTRIES.
(Inserted by Agreement of Counsel.)

 22nd March, 1904.—Fjectment Mem. Nar, notice & election

" for a jury trial filed. Writ issued. 2 copies nar, & notice
under seal with 2 copies of writ of summons sent. (Great
Clonstitution & Eager Sts.) ‘‘Summoned the Djrectors of the
Maryland Penitentiary a body corporate, by service on Fran-

~cis . Waters, President, and a copy of the declaration with
a copy of the writ of summons served on the defendant on the
Gth April, 1904, Also summoned John F. Weyler, Wardex,
and a copy of the declaration with a copy of the writ of sum-
mons served on the defendant on 31st March 1904.”

11th April, 1904.—App. for defendants rule plea.
26 April, 1904.— Pleas 1, 2, 3 filed, service admitted rule rep.

20 May, 1904.—Joinder of issue to 1st plea & demurrer to
2 & 3 pleas filed. Issues joined short.

!2(5 March, 1907.—Amended Nar filed service admitted rule
plea.

2 May, 1907.—Pleas 1, 2 & 3 to amended Nar filed (no
serviee), .

.28 Oet., 1907.—Joinder of issue to 1 plea & demurrer to 2
‘T 3 pleas filed. Service admitted & issues joined short on
LT,

2 November, 1907.—Addt’] 4 plea filed, rule rep.
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11.Jan, 1908, —Denn. to 2 & 3 pleas sustained. Opinion filed.

13 Jun., WOR.—General issne plea of Directors of Md. Peni-
tentiary withdrawn by leave of Conrt. Same day Demurrer
to Nar short on behalf of Directors of M Pemtentmn &
issue joined shorf. Sawe day, Dem. sustained & Yeave granter)
to Pt to amend the Nav w Lthm 13 dava, Same day. Goners)
issue plea of John ¥. Wevler, Wurden, withdrawn by leave
of Court, S: iz dar. Dem. teo Nar, short on hehalf of Johp
B Werler, & issue joined shovt on Demurver, Same day.
Deni. overraled. Sanie day, p}el not gnilty short on hehal{ of
John I, Wevler, Warden, and issue }omed short.

30 Jan., 1908 —Time for amending Nar extended to dpyil
135, 1948, order of Conrt fled.

10 Marel, 1808 —Admissions of Facts fled,

15 Feb., 1909.—Leave asked by Defendant the Directors of
the Md. Penitentiary to withdraw general mme plea & file
demurrer to said declaration. Same dav leave eranted &
plea withdrasn Order of Court filed 15 Feh., 1908, Demurrer
sfiort to Narr and issve joined.

15 Feb., 1968 —Leave asked in open (ourt to fAile adidisHoma)
pleas on hehalf of Pefendant, John F. Wevler, Warden, same
day. leave granted, pleas fijed, :

18 Feb,, 1900 —Demurrer short to additional pleas & issue.

16 Fel, 1909 ~—Case dismissed as to defendnnt Directors
of Md. Penitentinry,  Order fileq.

16 Feb., 1909.—Plaintitf asked leave to amend Nar hy 1n-
teriineabion.  Bame day, leave granted. Same day, arzend-
ment made, petition & order of Court filed,

17 Feb., 1909 ~Demurrer to 1, 2, ¥, 1 additions] pleas sus-
tataed.

17 Feh., 1000, m‘ﬁ arver of Jury tvind, Ovder of Plaintiffs
atil T}efendantb aftornevs filed.

19 Feb., 1909.~—Case tried hefore Hon, Aifved S Niles witl-
out the aid of a jury,

19 Feh., 1908.—YVerdict in favor of the Plaintifls for yprop-
erty described in Declaration with one cent & unages & costs.

19 Feh., 1900.—Jndgment on Verdict Nisi.
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27 Teh., 190%.—Judgment on verdict absclute in f’ztvor_ of
the Plaintiff for the property deseribed in the Declaration
with one cent damages & costs of suit.

23 Ieh., 1909.—Defendunts’ order of appeal filed.

S Marveh, 1909.—-Time for signing & filing Bills of Exeep-
{ion in this ease extended for 30 days from March 9, 1909.

17 Marel, 1908.—Agreement filed.
17 Mareh, 1909.—Bills of Exceptions.

AMENDED DECLARATLON.
{ Filed Marech 26, 1907.)

Frank T. Gibson, Julia Baster, Charles (. Carroll, Vietor
('. Carroll, Vivian Carroli, Margaret Il. Carroll, Julia &.
(farvoll, Nellie (. Carroll, Ada (. Bowdle and Sally Carroll
('raddock, by Goldsborough & Fleteher and Barton, Wilmer,
Awbler & Stewart, their attorneys, sue The Directors of the
Maryland Penitentiary, a body corporate, duly incorporated
under the laws of the State of Maryland, by Section 400 of
Article 27 of the Code of Publie General Laws, and John F.
Wevler, its warden:

Fer that the plaintiffs, being the owners thereof, were in
possession of the following deseribed property in the city of
Baltimore and State of Maryland, to-wit:

Lot No. 1. All that part of a certain parcel of land desig-
nated as Lot #3537, (on a plat marked No. 142, now on fle in
the Record Office of the Saperior Court of said Baltimore
(ity) that lies to the sonth of the south side of East Eager
Strect and ta the east of the west side of Qreat Constitution
Street as the said street formerly existed before that part of
sitd Great ('onstitution Street to the south of said East Eager
Nireet was abandoned as a street. (The plat above referred
tois a plat of the lands of Dr. Henry Stevenson, passing on
hix death to Cosmo (4. Stevenson and Juliana (Stevenson)
tareoll, wife of Thomas K. Carroll, tis vesiduary devisees,
W]'J'n'h plat was made under the diveetion and authority of the
sitid residuary devisees, and by whieh they made partition of
Hus_suid lands, which lands, passing unto them as residuary
‘[l‘\'m_@es as aforesaid, are a part of the tract of land called
USalishury Plains®’ and a part of that part of ‘‘Salisbury
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Plains” that was conveyed unto the said Doctor Henry
Stevenson by Thomas Rutter and wife, by deed dated the 14th
day of Mareh, 1770, and now recorded amony the Land
Records of Ba[tnnme ('ity aforesaid, in Liber A .. No. B,
folio 444: the said plat is also the same plat referred to in
the two following decds, to-wit : (1) Deed to Wm. W, Donalnd
and others, Directors of the Maryland Penitentiary from the
soid Thomas K. Carroll and Juliana (Stevenson) Carroll, his
wite, dated the 26th davy of Mav, 1828, and now Iecmded
among the aforesaid Land Recordq in Liber W G, No. 193,
folio o].?. ete. (2} Deed to the said “The Directors of the
Marvland Pemtentmn” from Josias Pennington, Trustee,
andHarriet . Stevenson, dated .the Tth day of November,
1828, and now recorded among the aforesald Land Records i m
Liber W. G. No. 195, folio Q)(J The lands ahove deseribed
as lot <33 are a part of the same lands described in a con-
veyvance dated the 7th day of June, 1823, unto the said Thomas
K. Carroll and Juliana (Stevenson} Carroll, his wife, from
the said Cosmo G. Stevenson and wife, and now recorded
among the Land Reecords afovesaid in Liber W. G. No. 176,
folio 239, ete.

Lot No. 2. Al that part of certain parcels of land desie-
nited as lots *$5677, 3T L4 B0, 42977 <4457 and ‘946”7
on the aforesaid plat marked No. 142, that lies to the south of
tha south side of East Eager Street and to the north of a line
joining the end of the fifth course, (of the second parcel of
the fands conveyed by a deed dated the 18th dav of Mav,
1850, to one Jobn Bager Howard from Josias Pennmumn
and James Mason (anlpnﬂ]l Trustee, ete., et al, and now
recorded among the aforesaid Land Records in Liber A, W,
B. No. 438, tolio 1053, and the end of the first course of of the
second parcel of the lands conveved by a deed dated the 19th
day of May, 1831, to one Robert J. Henry from .the said
“Thomas K. Carroll and Juliana (Stevenson) C arroll, his wife,
and now recorded among the aforesaid Land Recor ds in Liber
W. (. No. 212, foiio ).’, and to the west of the east side of
said Great Constitution Street, and to the east of the west
side of Great (‘onstitution Street, as the same formerlv ex-
1sted before that part of said Great Constitntion Street to
the sonth of said Kast Mager Street was abandoned as a
street. The lands ahove par thu[dllV deseribed as Lots 5677,
ST, AN 307 200 g5 and ¢ 4457, are a part of tlle
same lands deseribed in a cenvevanee dated the 7th day of
June 1825, from the said Thomas K. (‘arroll and Juliana
(Stevenson) Carroli, his wife, unto the said Cosmo (. Steven-
som, and now of record among the Land Records aforesaid
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in Liber W. G. No. 176, folio 241, and are also a part of the
game lands that were conveyed unto the said Robert J. Henry
by Josias Pennington, Trustee, hy deod dated the 29th day
of December 1830, and now of }‘ecord among the aforesaid
Land Records in Liber W. (. No. 212, folio 48, and also a
part of the same lands conveyed unto the said Thomas K.
Carroll by the said Robert J. Henry by deed dated the 19th
day of May, 1831, and now recorded among the aforesaid
Land Records in Liher W. G, No. 212, folio 31.

Lot No. 3. All that part of certain parcels of land desig-
nated as tParnassus Hill Street’” and *Alley””, (said aliey
binding on the east of a lot marked **A’’ on said plat), on
th aforesaid plat marked No. 142, thut lies to the north of
a line joining the end of the fifth course, {of the second parcel
of the lands conveved by the aforesaid deed dated the 18th
Jdav of May, 1830, te Jolin Eager Howard from Josias Pen-
nington and Jam-~s Mason Camphsall, Trustees, ete., et al., and
now recorded among the aforesaid land records in Liber A.
W, B. No. 438, folio 106) and the end of the first course of
the second parcel of the lands conveyed by a deed dated the
1uth day of Mayx, 1831, to the said Robert J. Henry from the
said Thomas K. Carrell and Juliana (Stevenson) Carroll, his
wife, and now recorded amang the aforesaid Land Records
in Liber W, G, No. 212, folio 52, and to the east of the west
side of Great Constitntion Street, and to the west of the
cast side of said strect, as the same formerly existed before
that part of said Great Constitution Strect to the south of
[Fast Bager Street was abandoned as a street. The lands
ahove particularly deseribed as ‘‘Parnassus Hill Street’” and .
“Aley?” are a part of the same lands, described in a deed
dated the 19th day of May, 1831, from the said Robert J.
Henvy unto the said Themas K. Carroll, and now recorded
among the Land Records aforesaid in Liber W. (. No. 212,
folio 30, and thervhy conveyved.

The Tands above describad as Lots Nos. 1, 2 and 3 are as
a whole thus described. Beginning at the point of heginning
of the second parcel of the lands conveved by the aforesaid
deed unte the said John Bager Howard from Josias Penning-
ton and James Mason Cawmpbell, Trustees, ete., et al, and
now recorded as aforesaid, and thence running southerly 239
feet with the west side of said Graat Clonstitution Street (as
the same formerly existed, as aforesaid) and with the last
course reversed of saild second parcel in said deed to the be-
cmning of said last course, thence easterly, in a straight line,
to the end of the first course of the second parcel of the lands
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conveved by the aforesaid deed unto the said Robert J. Henry,
dated the 19th day of May, 1831, aud now of record as afore-
said, thence northerly, wiih the aforesaid first course ge-
versed, 229 feet, with the east side of said Great Constitution
Street, (as the same formerly existed as aforesaid) to the he-
einning of said first course, and thence westerly in a straight
line to the place of heginning.

A plat of the lands shown on said plat No. 142 1s herewith
filed as part hereof, marked ‘‘Plaintiffs’ Iixhibit 177 show-
ing the lands passing unto the said Cosmo G. Stevenson and
Juliana (Stevenson) Carroll, as the residuary devisees of
Dr. Henry Stevenson as aforesaid, and showing the same di-
visions into streets, allevs and lots as shown on the afore-
said plat No. 142, (the lots heing indicated in red figures, by
the same numbers, as on the aforesaid plat No. 142) and also
showing the position of Great Constitution Street, (before
the clesing of a part of the same as aloresaid), and of East
Eager Street.

And the defendants did wrongfully enter said parcels of
land, Tots Nos. 1, 2 and 3, and eject them, the said Plaintiffs
therefrom, and the said Defendants ever since have retained
and still retain possession of the said lots or parcels of land,
and other wrongs to the said plaintiffs then and there did
to their great damage.

And the Plaintiffs ¢laims the recovery of the said parcels
of land, and for their damages, $40,000.00.

BARTON, WILMER, AMBLER & STEWART,
GOLDSBOROUGH & FLETCHER,

Attornevs for Plaintiffs.
Rule Plea

PLEAS TO AMENDED NAR.
(Filed May 21, 1907.)

The Defendants, by George M. Upshur, Llyed L. Jackson,
and William S. Bn an, Jr., ‘their attornevs, in wav of a firat
plea to the amended Nar in this case, say that they did not
commit the wrongs alleged.
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And for a seeond plea to the amended Declaration, the de-
fendants say that so far as the plaintiff’s claim relates to
peeuniary damages the alleged cause of action did not acerne
within three vears hefore this suit.

And for a third plea the defendants say that the allezed
eanse of action did not accrne within three yvears before this
suit.

GRO. AL TPSHUR,
LLOYD L. JACKSON,
WILLIAM S, BRYAY, Jr.,
Defendant’s Attorneys.
Buie Rep.

REPLICATION AND DEMURRER.
(Filed October 28, 14907.)
And the said Plaintiffs herein, by Goldsborough and
Fletcher, and Barton, Wilmer, Ambler and Stewart, their

attorneyvs, as fo the defendant’s pleas to the amended Narr
lierein, say:

L. As to the first plea the Plaintiffs join issue.

2. As to the second plea so pleaded, the Plaintiffs demur
thereto, and for grouud of demurrer sav that the said plea
15 not snfficient in law, and is bad in substance,

3. And as to the third plea so pleaded, the Pluintiffs
demuy thereto, and for gronnd of demurrer say that the said
plea 1z not sufficient in law and is bad in substance.

GOT.BSBOROUGH & FLETCHER,
JARTON, WILMER, AMBLER & STEWART,
Attorneys for Plaintiffs,

Tssue joined «hort.
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ADDITIONAL PLEA.
(Filed November 2, 1907.)

And the Defendants, leave of Court first being had and
obtained, to the filing of this plea, for an additional plea,
say that the premises in controversy are covered by a part
of the Maryland Penetentiary Building.

-W. S. BRYAN, Jxg,

Attorney General,
Rule Replication.

COURT’S OPINION.
(Filed January 11, 1908.)

The main defense to this action of Ejectment which is
raised by the pleas demurred to is that the land sought to be
recovered is actually occupied by the State of Maryland for
State purpose, to-wit: a penitentiary; that, should there he
a recovery, it could only be ‘made effective by dispossessing
the State itself of one of the buildings actually used in the
necessary work of carrying on its government; and conse-
quently the action is reallv a suit against the State in its
Sovereign capacity.

In the sense that the State has an interest which is direetly
affected and that the defendants have no personal interest
but are only holding the land as officials of the State the de-
fendants’ contention is palpably and unquestionably true;
and it Is also true that neither in this country nor England
can the State be sued without its consent, and that the State
of Maryland has not given such consent.

But it is also true that in Maryland, in other States of the
Union, and in the Federal government, the people have by
(‘onstitutional enactment forhidden either State or Nation
to take the land of a citizen for publie purposes without com-
pensation, and that in Maryland this compensation must be
paid or tendered previously to the taking.

Now it is ohvious that if the State’s agents could once get
possession of the lands of a private individual, set up a peni-
tentiary thereon, or use it for any other governmental pur-
pose and then defend themselves against the rightful owner
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by saying, ‘‘This land is occupied for governmental pur-
poses, and any suit that you may bring to recover it, 1s prac-
tically a suit against the State”’, the Constitutional protec-
tion would be a vain and delusive thing.

Upon the solemn declaration of the people that the State
must not confiscate private property, there would be en-
orafted the exception that should the ag:nts of the State
once sueceed in nnlawfully getting possession of private land
and putting it to a public use, the rightful owner would have
po redress, except by grace of the very power that would be
reaping advantage of the wrong.

It is certainfy frue that there are sericus incouveniences
when (lourts are allowed to interfere with, restrain, or
punish publie officers, acting without malice, in good faith,
in the discharge of their official duties and in strict obedience
to the orders of their superiors.

These inconvenionces have been so apparent that there has
grown up in certain countries,—France, for instance—a body
of what is there ealled, “*Droit Administratif’’, that applies
to an official of the government, acting as such, a different
rule and a different measure of protection from what is ap- -
plicabie to non-official persons, and avewedly carries out the
principle that administrative bodies must never be troubled
in the exercise of their functious by any act whatever of the
Judicial power. )

But it lias been one of the features of the Commeon Law,
in which English ard American publicists have taken most
pride, that it is no respecter of persons, and wiil punish an
officer of State for a Tort commitied by him, although in
good faith and without malice, and in strict obedience to
orders, exactly as it would punish the same tort committed
by a private person. :

It is true that in England an action of Ejectmenf, for
premises in the actual occupation of the Crown, stands on a
different footing from. other actions of Tort in this respect,
and cannot be maintained without consent of the Sovereign;
atthough this consent seems to be given as a mere matter of
course.

In this country, however, the Supreme Court of the United
States, has flatly and repeatedly decided that Ejectment is
to bz treated in this regard like any aetion of Trespass, and
will lie against the persons actually in the wrongful posses-
sion of a plaintiff’s lands, even though they hold these lands
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merely as officers of the government for the essential pur-
poses of government, and in strict obedience to the orders

of their superiors; as for instance, the Commandant of a
navy yard or a fort.

Although the question as to the liahility of our State offi-

cers to Kjeetment, suits in the State Courts is not one arising
- under the Federal Consiitution, still, on such a subject, the
opinion of the Supreme Court should be of the highest au-

thority in the absence of a contrary holdipg by our own Court
of Appeals.

There has certainly been no such direct holding in" Mary-
land; nor do the rulings that the State as such cannot be
liable for costs, and that in a suit by the State, set off ean-
not be pleaded against it appear to this Court, even indirectly
to indicate a different point of view on this question from
that occupied by the Federal tribunals,

Furthermore, to this Court, the reason of the rule an-
nonnced by the Supremne Court seems ‘too plain for question.

Indeed were the matter an open one this Court would go
further and question whether there is any real necessity for

the fundamental rule which protects the State itself from
suit.

Whatever some of oyr ancestors may have thought of the
peculiar and sacred charalter of Kings and Magistrates, we,
here and now, recognize that when we actually come into con-
tact with *“The State’’, we generally find it, in the concrete,
to be, {in the expressive plrase sometimes used), “an ordi-
nary clerk with a pen behind his ear’’; while our abstract
and theoretical conception is that ““The State' is merely the
body of those agents of the public who are carrying out the

commands of the people as expréssed in their Constitutional
enactments, ,

If this body of men, or any one or more of them, instead
of carrying out the command of the people as so expressed,
fail in his or their duty and violate the instructions of his
or their principal it weuld seem to this Court, upon the
whoele, that the better reasoning would require that he or
they should be liable to Judicial process in every case, quite
as much as the agent of a private person who fails to carry
out his duty to his prinecipal.

Various States haves, in various degrees, aliowed them-
selves to be sued in their Courts, and nothing of dignity or
Soverelgnty, or ability to carry on the proper work of govern-
ment, seems to have been lost thereby. :
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But of course, the rule of exemption of the State is now a
part of our Law, and it matters little what might be the
opinion of any Court, and particulariw a Court of first in-
stance, upon its merits as an abstract question.

Nevertheless, as the rule is fixed, so seem to this Court to
he its limitations and exceptions. Among them is the limi-
tation that if the agents of tie State deprive one unlaw-
fully of his real property he may bring an action against
them for its recovery, no matter whather or in what man-
ner the State reaps an advantage from their tort. Justice
is attained in such a case by the application of some such
legal fiction as this, viz: It is impessible for that impeccable
entity—the State-—to wrongfuliy occupy land, and therefore,
if Jand of which the plaintitf is the rightful owner is wrong-
fully withheld from him,, this cannot be the act of the State
or its authorized agents, but must be the aet of individual
wrongdoers, even though they do it for the State’s benefit.

Of course, as a consequenee of this principle that such de-
fendants cannot in law be its agents to cemmit a Tort, the
State is not estopped by any judgment against them, but
may file a bill in its own name to quiet title, or take such
ctlier action as may be fitting,

These being what the Court considers the true prineiples
of decision, the demurrer to the defendants 4th plea will be
sustained. ‘

The Court is of opinion, however, that ‘‘ The Direetors of
the Maryland Penitentiary’’, is a quasi corporation or gov-
ernmental agency upon which liability to suit is not imposed
by any statute, and if the point were raised, would sustain
a demurrer to the declaration as to it. T¥e demurrer now
interposed 1s however to the pleas; and, although mounting
up to the declaration, cannot be sustained as to the whole
declaration when one of the two alleged tort feasors™s held
to be liable to the action.

There is also a demurrer to the 2nd and 3rd pleas, being
pleas of limitations.

As the Court nnderstands the changes made in the old law
by our State legislation, the Action of Trespass for Mesne
Profits, is not made the main action inte which the action of
Fjectment is merged; nor is it—so to speak—merely feder-
ated with the action of Ejectment, so that both are now car-
ried on concurrently in one suit. As the Court understands
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it, the old action of Trespass for Mesne Profits is completely
merged and and lost; and, to cover the need for which 1t was
uqed the old action of Ejectment is simplv enlarged so as
to include substantial as well as nomipal damageb If this
be so, nominal damages at least are recoverable with every
successfnl Ejectment suzt and no plea can be good as against

©all pecomiary damages Whatever unless 1t be good as afralmf
the whole action.

If the law as ahove stated be-correct, it is evident that
neither a plea that “the alleged cause of action’’, nor that
the alleged cause of action, ‘‘so far as it relates to pecuniary

ddmages” “‘did not accrue within three years” would be a
good plea.

The demurrer, therefore, as to the Ind and 3rd pleas will
be sustained.

It is not necessary to consider in this opinion whether un-
der the Code, any plea is allowed in Ejectment except the
general issue plea of ““Not Guilty" or pleas “‘op. equitable
grounds’ as counse! are understood to desire that the main
queqhon as to whether Ejectment could be brought for

ground covered by the State Penitentiary, should be decided
by this (‘ourt.

It would be very ungrncloua not to nclmowlcdgc the in
dehtedness to the counsel on bhoth sides which the Court feels
for their able argnments and for their full citations of au-
thorifies, all of which have been carefully examined by the
Court and hme led to the ahove conclusions.

ALFRED 8. XILES.
DOCKET ENTRY:

15 Jan., 1908.—DPlea not guilty short on behalf of John F.
Weyler, & issue.

ADDITIONAL PLEAS OF JOHN F. WEYLER.
(Filed Feb. 15, 1909)

And Jo‘m’} F. Wevler, Warden, &e., one of the defendants
herein, by Isaac Lobe Straus, Attorney General, and William
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S. Bryanm, Jr., his attorneys, for a first additional plea—Ileave
of Court to file the same liaving been first had and ohtained—
=AVSS

That the land described in the declaration in this case is
covered by a portion of the building of the Maryland Peni-
tentiary, a prison of the State of Maryland; and that this
deferdant is Warden of the said Penitentiary, with the duties
prescribed by law and by the By-Laws of the said Peni-
tentinry; u copy of which By-Laws is herewith filed, marked
Eixhibit Warden, and prayed to be taken as part of this plea;
and this defendant further says that other than performing
his duties as Warden of the said Maryland Penitentiary, this
defendant has no title to or interest in or connsction with the
land described in the declaration.

And for a second additional plea—leave of Court to file
the same having been first had and obtained--the said John
F. Wevler says, that the land as deseribed in the declaration
is a part of the bed of Constitution Street, one of the public
highways of Baltimore (ity; and that an ordinance was duly
and regularly passed by the Mayor and City Council of Balti-
more, providing for closing said Constitution Street, but that
the proceedings for closing said street has not been com-
pleted by the Commissioners for Opening Streets and filed
in the office of the City Registrar up to the time of filing this
plea. :

Aud for a third additional plea to the declaration in said
cause, says that he is an employee of the Directors of the
Penitentiary, and holds his employment under and at the will
of said Lirectors and subject to the rules and regulations
adopted by said Directors. .

And for a fourth additional plea, he says that he is an
cmployee of the Directors of the Maryland Penitentiary and
holds his employment under and at the will of said Directors
and subject to the rules and regulations adopted by them, and
that neither by virtne of his sald employment nor of the rules
and regulations adopted by said Dirvectors is he in possession
ov charge of the preperty mentioned in the declaration in this
cause or of the managewment thereof.

ISSAC LOBE STRATS,
Attorney General.
WILLIAM 8. BRYAN, Jr,,

Por J)egendunt, John F. Woyler, Warden, &n

[
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EXHIBIT WEYLER.
(Filed February 15, 1909.)

RULES AND REGULATIONS

FOR THE GOVERNMENT
OF THE

MARYLAND PENITENTIARY.

REVISED,
Adopted March 26th, 1889,

BOARD OF DIRECTORS.
1899.

Wilbur ¥. Jackson, President.
John T. Ford.
Henry Seim.
Lloyd L. Jackson.
Thomas W. Morse.

Francis E. Waters, Secretary.

Jou~n F. WryiLeg,

Warden.

DIRECTORS.

The Directors shall hold a regular meeting on the first
Wednesday of each month, to be known as the monthly meet-
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»
ing, or by adjournment from time to time, and shall also
meet when occasion may require; the Warden or two Diree-
tors giving notice thereof. They shall keep minutes of their
proceedings, and a majority shall be a quorum for the trans-
action of business.

Tt shall be their duty te dircct the management of the con-
cerns of the prison, and to sce that the laws and regulations,
ia relution theveto, are obeved and observed by all connected
with the Institution.

They shall have the general management of the comier-
cial, financial, and manunfacturing affairs of the Institution.

The Directors shall appoint a Monthly Committee und sueh
other cemmittees as may be required by the interests of the
Tustitution.

THE MONTHLY COMMITTEE.

There shall be appointed by the Board of Directors, from
among theilr members, a Monthly Committee, to consist of
three Directors who shall have immediate charge of the
prison. To examine into the conduct of the officers and in-
spect the management of the Institution, and to whom refer-
ence shali be made, by the Warden and other officers, for ad-
vice or aid in cases of emergzucy. The monthly committee
must represent the Board at all times when not in session.

They must report monthly to the Board of Directors, in
writing, concerning the condition and police of the prison.

They shall bave the superintendence, under the authority
of the Board, of the financial and manufacturing operations
of the Institution.

They shall monthly examine the cash and credit trauns-
action of the house, and if found correct, so state in the
minutes of their monthly meeting.

Theyv shall also report to the monthly of the Board
of Directors any inaccuracy or apparent misconduct, in refer-
ence to its commercial, finaneial, contracting or manufactur-
Ing affairs or with regard to all its rules and regnlations.

DITIES OF THE CLERK.

The Clerk shall attend daily, and yemain in the Institution
from O until 3 P. M., unless excnsed or otherwise dirvected by
the Monthly Committee.
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It shall be his duty to keep the books of accounts of the
Institution.

He shall present at the monthly meeting of the Board a
stmmaary account of the transactions of the Prece{iing month,
which shall be examined by the Monthly Committee hefore
being submitted to the%Board.

He shall not interfere with the police of the prison or
prisoners.

In the receipts and disbursements of the Institution, the
Clerk shall observe the following directions, viz: Bach note
to be endorsed by the Clerk, and also by the Warden in
countersign, before the same may be negotiated. The War-
den, at the time of such endorsement, to see that each note
Is properly entered in the hill hook, and then to note in a

column prepared for the purpose, or otherwise, the act of
endorsement.

The Clerk must pay all debts done by the Institution as
follows : '

Bank checks to be filled up in the handwriting of the Clerk. -
and signed by him; to he countersigned by the Warden; and
turther, the Warden, when making the countersign, to affix
‘his signatuer to the margin of the check book, corresponding
with the check countersigned. :

Notes payable to he countersigned in the same manner, and
s0 also, as to the margin of the note book. Drafts from the
ereditors of the Institution, tu be drawi upon the Marviand
Penitentiary and accepted by the Clerk and Warden. Notes
and drafts to he entercd in the bill book, under the sane TN
lations as that above suggested for the entry of notes re-
ceivable. '

He shall cause the hank book to be halanced monthiy.

He shall execute such writing and perform such other duties
as may be required of lim by the Board of Directors, Monthly
Committee, or Warden from time to time.

He may pay bills not exceeding $10.00 in cash against the
Tustitution when andited and countersigned by the Monthly
Committee or President. All other hills shall be paid by
check.



19
RULES AND REGULATIONS.

DUTIFES OF THE WARDEN,

The Warden shall see that the laws of the State and the
Rules and Regulations for the enforcement of order and dis-
cipline arve strictly ohserved, and in case of emergency, he
shall report to the Moenthly Committee or convege the Board
of Directors.

Tt shall be his duty, upon the admission of conviets to have
them searched for any improper articles upon their person;
eanse their height, name, age, complexion, eyes, hair, place
of Lirth and conviciion, natare of crime, aud term of con-
finement to be noted, and also to inquire into his or her
former life, trade and oceupation, and learn the leading
causes of their present conviction, which shall be faithfully
recorded in a book to be kept by the Clerk.

He shall read or have read to the conviets on their ad-
mission, the laws relating to escapes and rebellious or dis-
orderly conduct, and make them understand that obedience
is required, and will be obtained.

He shall take proper measures for the health and cleanl-
ness of the prison, and see that the convicts pay proper at-
fention to their persons.

He shall not permit any kind of gaming, or profane or
indecorons language to be used by the conviets, or any of
the officers. He shall employ his time in the prison, and when
not necessarily engaged 1n superintending the general affairs
of the prison and overlooking the other officers in the dis-
chiarge of their duties, it is made his duty to remain during
working hours, in the Warden’s office or lodge, so that he
may be conveniently accessible to those having business with
him, and readily found in case of emergency.

He is expected, as far as may be practicable, and not inter-
fere with his general supervision of affairs, to make himself
acquainted with the different kinds of business carried on,
s0 as to form a proper estimate of the faithfulness with
which the work may be done.

He shall befvie retiving ot night, ps‘{za.&:. through the prison,
and satisty himsedf that all is safe, and that the guard for the
night is set and properly discharging their duty.

ITe shall designate the employment of the prisoners, refer-
ence being had to their age, sex and heaith; apd the profits
of labor.
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He shall ingpect the moral conduct of the prisoners, and
attend divine service whenever it may be held in the chapel
of thie prison, or cause the Assistant Warden to attend such
services in his stead, at which all the male prisoners shall
attend, unless prevented by sickness.

He shall be answerable for the police and discipline of the
Institution, and shall report monthly, or oftener, to the Board
upon the conduct of the officers under his direction.

He must not permit any prisoners to he together at any
time, without proper supervision by an officer.

He must keep his family entirely isolated from the prison.

He must discourage espionage or tale-bearing among the
conviets.

He must govern the Institution by the weight of its au-
thorities, and the prisomers must be made to understand that
the officers are entirely cognizant of all their movements and
prepared to counteract or prevent any improper effort on
their part.

He may punish convicts to the extent of thirteen lashes and
ten days confinement on bhread and water, and forfeiture of
commmutation, and in special cases with ball and chain, of
which the conviet may bz relieved at the diseretion of the
Monthly Committee, for improper conduct.

He must present a record of punishment and offences to
the monthly meetings of the Board, and he must particularly
observe that hewever proper and necessary it may be to en-
foree a desirable discipline, by a prompt and impartial appli-
cation of corporal punishment, that no abuse of his authority
be indniged in, and that whenever solitary confinement on
bread and water can be advantageously substituted, that it
be adopted.

In the ahbseuce of the Assistant Warden, it shall be the
duaty of the Warden to designate one of the depuiies or some
other officer to fill said Assistant Warden’s place during said
absence.

He shall see that conviets on their discharge have retorned
to them such elotling and other articles of use or value as
they may have brought into the prison, which may not have
been otherwise dispesed of for the benefit of such convicts.
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DUTIES OF ASSISTANT WARDEN.

MThis nficer must attend daily at the prison, from the hour
of unlocking in the morning until after the prisoners shall
Jiave been locked up at night.

In the absence of the Warden from the prison, night or
dav, or during his iliness, the Assistant Warden must be
présent and take general charge of the prison as Warden.

In the absence of the Warden from the city, he must take
the place of that officer, with his powers and authority.

He shall aid the Warden in carrying out the laws of the
State, and the rules and regulations of the prison.

He must receive and promptly execute the Warden’s orders.

He shall have particular charge of the victnaling depart-
ment, receive and give out the provisions, and have all which
may be received accurately weighed or measured, and make
an immediate return thereof to the Clerk. He shall also take
an account of all fuel received and return the same to the
Clerk.

He shall have charge of the manures and ashes which ac-
cumulate in the Institution, so also of the bones and empty
harrels and casks, and make a return thereof to the Clerk
mountlily.

He shall be present and preside at the meals of the
prisoners, unless his place be taken by the Warden; and also
at the religious meetings held in the chapel of the prison.

He shall give a general and faithful supervision over the
mitle department ot the prison. B

He shall be present in the prison at the hour for letting the
prisoners out to work and of locking up, and shall receive
the report of the officers charged with locking up, ascertain
whether ali have been secured, and make report thereof to
the Warden that *‘all is safe’’.

He shall have a general charge of the provision cellars,
store room, refectory, bake house and male hospital, and sec
that each of these departments are kept clean and in the
hest order. :

~ He shall weekly examine the dormitories — to their elean-
liness, the cells and sleeping accommodations, and report
their condition to the Warden immediately after each exami-
nation.



22 -

DUTIES OF DEPUTY KEEPERS GENERALLY.
These officers shall be the agents of the Warden in enfore.
ing the police and discipline of the prison, and in carrying
into effect the laws [or the government thereof,

Section 1. It shall be the duty of theofficers to attend at
the prison at the opening thereof, and not ahsent themselves
therefrom, on any pretext or excuse, during prison hous,
except by permission of the Warden, or for longer than a
day without the consent of the Board of Directors.

Section 2. They shall supply themselves with uniforms,
such as shall be prescribed by the Warden, with the approval
of the Board of Directors, which shall be constantly worn
while on duty; theyv shall constantly observe the utmost clean-

liness in dress, person and habits compatible with their
duties.

Section 3. While within the prison, the officers shall re-
frain from whistling, scuffling, immoderate laughter, bois-
terous conversations, discussion of polities, religion or like
subjects, avoiding witticisms or sarcasms, and all other acts
caleulated to disturb the harmony, quiet and good order of
the prison.

Secticn 4. In their intercourse among themseives the offi-
cers of the prison are at all times to treat each other with
that mutual courtesy and respect that becomes gentlemen and
friends, and are requnired to avoid all discussion, jealousies,
separate aund party views and interests among themselves, and
are strictly forbidden to treat each other with disrespect, or
to use any ungentiemanly epithets, or to bhorrow or loan
money one to the other.

Section .  Neither shall they be engaged, while on duty,
in reading or writing, other than making necessary entries,
or in any other emplovment calculated to interfere with coun-
stant carc and vigilance.

They are expressly forbidden from holding conversation
with the convicts, except in relation to their husiness and
health, and even then it must be conducted in a low tone, and
with the utmost brevity, and shall not, at any time, permit
any freedom cr familiarity whatsoever.

They shall not, upon any pretence whatsoever receive from
or hestow upon a convict any avticle or gift, nor suffer to he
conveyed by visitors any material for eating, private manu-
facture, or writing letter, or anvthing whatever without the
permission of the Warden.
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They must be vigilant in watcliing the movements of the
prisoners, compel them to perform their labor, and in no case
show partiality, or extend favoritism to any of them.

Thev must never give way to passion, but alwavs remain
gelf-possessed, and calmly but resolutely and undeviatingly
enforce the disciphne of the prison.

i

They must never allow the rule of silence to be broken by
the convicts unnecessarily.

Section 6. An opprobions epithet applied to a prisoner or
a profane denunciation of him, will he deemed a sufficient
reason for instantaneons removal from office.

‘The priscrers are required to yield a prompt obedience to
command, and in the exercise of authorvity over them the rules
of the Imstitution protects all against insult, insolence and
disrespect.

Section 7. A Deputy Keeper must not leave the particunlar
post assigned him, except when relieved or by order of the
Warden {who then is answerable for the chapge). He mnst
not sleep, read, write, nor converse, nor relax his watch
neither by night nor by dayv, when on duty.

Section 8, The Deputy Keepers must report to the War-
den’s office when anything is found out of order, or if the con-
victs mishehave,

On the detection of disorder or conversation among any
of the priseners, or any infraction of the rules of the prison
by them, the officer in charge must forthwith report the of-
fending conviet or convicts to the Warden’s office for punish-
mont. )

Vach Deputy Keeper shall enforee the performance of
tasks in the shop of which he has charge, to the extent of
the ability of the convict, he shall keep an account of the time
made by the prisoners and report it to the Clerk weekly, and
an aecount of the overwork, monthly.

Seetion 9. They shall not permit them to hold apy con-
versation with each other, or with any persop whatever, ex-
tept those allowed by law, or to conmunicate with each other
hy signs or signals, except as hercinafter provided.

_Section 10, They shall require the greatest possible clean-
finess in the prisoners, their persons and clothing, and in
their working and sleeping apartments.
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Section 11. They shall instruet the prisoners in all the
rules of the prison necessary for their government, and ad-
monish them on the Jeast appearance of insubordination.

Section 12. They shall not pnunish a prisener, nor strike
him except in self-defence, or to quell an insurreection; nor
shall they use any profane or indecorous language to them,
or in their presence, but shall uniformly treat them in a kind
vet firm and decided manner.

Section 13. They shall not allow any prisoner under their
charge to leave their work without permission, nor shall they
allow them to speak to or gaze at visitors.

Section 14. They shall not receive from or deliver to a
prisoner any article or thing whatsoever without the knowl
edge or consent of the Warden or his Assistant.

Section 15. The officers shall be men of good moral char-
acter and temperate habits, and any consorting with lewd or
vicious company, or indulging in gambling for money, shall
be a cause for discharge. :

Section 16. The officers shall, while on duty in the shops,
halls, hospital, or on the walls, he gencrally on their feet;
never use a footstool when sitting, or occupy a seat in a re-
clining or lazy position; nor shall they, in any case, speak
of what is transacted at the prison outside the prison walls.

Section 17. The officers must aid in conducting the pris-
oners to and frem their cells and meals, and enforce order
and non-intercourse.:

Section 18. They must aid in examining the prison cells
to guard against measures for escape, and to look to the state
and condition of the hedding; and it is made their particular
duty to lock and otherwise secure the cells when the convicts
are shut in; to satisfy themselves, by subsequent examination,
that this duty has been properly done, and that each prisoner
is in his place. When this has heen performed, they must
report to the Assistant Warden. Escapes must be prevented
at all hazards. '

Section 10. No Deputy Keeper or Assistant Warden shall
hold any office under the Government, State or city authori-
ties, while in the employment of this Institution or condnet
any husiness outside.
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DUTIES OF THE GUARID.

Three of the guards are to patrol the prison walls during
work hours, and three must attend to the front and back and
vard gates, unless assigned in special cases to other neces-
sary duties by the Warden; and the others must attend about
the central vard, kitcjin and cellar, or wherever the Warden
or Assistant Warderfiinay assign.

The wall guards to be relieved every day at noon, and the
change to be noted on the ‘‘roster’”.

The wall guards must be armed, and keep a constant look-
out, s0 as to prevent anyone passing over the wall. If neces-
say, they must shoot any convict or conviets making such at-
tempts.

The wall guards must only resort to the sentry-hox when
absolutely necessary, and to be constantly observant of the
movements of the inmates and others within the prison walls.

They are forbidden from helding conversation with any
person outside or iuside the wall, except in relation to their
immediate duty, nor ean they be allowed to see persons on
private business whilst on duty.

Thev ean only leave their post when duly relieved, or upon
a signal.

The guards on duty at the gates must, under no cireum-
stances, permit a convict to pass through, except by direction
of the Warden; and they are required not to allow a gate, at
any time, to remuin unlocked longer than may be absolutely
necessary to pass the person or wagons entitled to ingress or
egress. Amny violation of this rule must be followed by im-
mediate suspension and consequent dismissal by the Board
of Directors. )

DUTTES OF THE HOSPITAL GUARD.

He shall give constant attendance in the Male Hospital,
except when relieved, or excused by the Warden.

_He shall patrol the Hospital, and enforce silence and dis-
cipline among the prisoners.

He shall search the prisoners on their admission into the
H.()Sl)lt.ﬂl for improper articles, and report all infractions of
discipline to the Warden for punishment. -
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~ He shall examine the clothing of the prisoners and enforee
cleanliness among them.

He shall constantly cause cleanliness to be preserved in
every department of the Hospital.

DUTIES OF DORMITORY GUARDS.

The Dormitory Guards shall give constant attendanee in

the dormitories from the hour of letting out to that of lock-
ing up the prisoners.

They shall faithfully attend to the cleanliness and ventila-
tion of their departments.

They shall enforce silence among conviets in the dormi-
tories.

They shall daily examine the locks, wire, gratings, bars and
everything else ahout the premises calculated to secure the
safe custody of the convicts.

They shall have the general care of the clothing in the

dormitories, and make reports from time to time of its con-
dition to the Warden. '

DUTTES OF THE NIGHT WATCHMEN,

The watchman in the yard shall be punctual in attendance
at the prison at the time for the ringing of the first lLell for
supper, and shall immediately thereafter make a search of
the shops to see that all is safe, and remain on duty until the
conviets are liberated from the cells in the morning,

They shall patrol the prison yard and workshops during the
night, and see that the fires used in the several workshops
have been carefully extinguished, start such as shall he re-
quired to be in readiness early in the morning, and look vigi-
lantly to the general safety of the buildings.

He must ring the electric signal every thirty minutes com-
mencing at nine o’clock.

The watchman in the front huilding shall be punctual in
his attendance at the prisor at the time for ringing the first
hell for supper, he shall patrol his department, and see thai
all is safe, and that the gates at thdfentrance to the prison
and wagon vards are locked at 9 o’cjikek P. M.

He shall admit no one to the prison after the hour of 10
o’clock P. M., unless by permission from the Warden or a
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Divector; and he must ring up the electrical signal everv
thirts minutes, and remain on duty until relieved in the morn-

ng.

The watehmen in the dormitories shall be punectual in their
attendance at the prisen at the time for ringing the first bell
tor supper. It shall he their duty after lock np to patrol their
department, and see that all is safe, and ring the electric
signal every half hour, commencing at 9.05 or 9.10 o’clock
P. M.

They shall be vigilant in their duties, and ascertain if any
measures are In progress for escape, by the conviets, and re-
port all attempts or suspicien of attempts coming under their
ohservation, te the Warden at once.

They shall promptly obey all orders they may receive from
the Warden, and shall ring the Warden's bell in any emer-
geney that may demand lhis attention.

It shall be the duty of the officers having charge of the
dormitories during the night to be moving around the cells,
wearing noiseless shoes or slippers, in a silent maaner, that
they may be able to detect any unnecessary noise; and it is
strictly enjoined upon them net to hold the least conversation
with the prisoners, or to suffer, the prisoners to speak to
them, except to make known their immediate wants, using
their utmost exertions to suppress noise of any kind; and re-
port i@ the Warden any violation of the rules and regulations
of th¥ Penitentiary by the prisoners while in their cells.

They shall ses that the lights in the cells are promptly ex-
tinguished at 9 o’clock. .

GENLRAL OFFICER.

It shall be the duty of the General Officer to conduct all
visitors through the prison and see that no conversalion be
had with the convicts, unless permission be given by a Di-
rector or the Warden; and he shall see that all visitors reg-
ister their names and residences in the Register in the War-
den’s lodge.

e shall patrol the yard and hnilding, and report to the
Warden all that may come under his observation; and per-
form all other duties appertaining to the business of the
prison or as may be directed by the Warden.
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DUTIES OF THE PIIYSICIAN.

The Physician shall visit the prison at least once in each
day, at 8 o’clock A. M. in the summer, and at 9 o’clock A. M.

in the winter, and at such other time as his attendance may
be required by the Warden.

He must keep a Hospital Journal, in which shall be entered
the names of the convicts reported sick, whether they be
exempted or not; he shall note their diseases, treatment and
results, and in ecase of death their age, place of birth, and
evervthing he may deem necessary. This record shall re-

main at the prison, and be open to the inspection of the au-
thorities thereof.

‘When absent, the Physician shall procure some one to at-

tend in his place, who shall be approved by the Monthly Com-
mittee or Directors.

The Physician shall have such aid as he may require, on
application to the Warden, but no one shall interfere with
the treatment of the sick or the conduct of the Hospital, ex-
cept so far as may be necesasry to enforce discipline.

The Physician shall examine convicts at their admission
into the prison, and note their bodily defects for the direction
of the Warden in assigning their tasks.

Whenever anything may be necessary for the Iospital, the
Physician must make a written requisition on the Warden,
and keep ah account thereof, to be noted in his monthly re--
port to the Board of Directors.

He must make a report to the Board, monthly, of the health
of the prison, including post-mortem examinations. He must
furnich the Warden, daily, with a list of those exempted from
lahor or reported sick.

It shall be his duty to inquire each’day, of the Warden, or -
Assistant Warden, if any prisoners are confined in their cells
or in their rooms, and if so to visit them daily.

PUTIES OF CONTRACTORS.

(ontractors, their agents and foremen, shall hold no inter-
course with any prisoner other than those employed or super-
intended by them, nor upon any subject whatever other than
the business earried on by them.

They are to confine themselves strictly to their business,
and are not to leave the shop, where business is carried on
to visit any other part of the prison.
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Tleir intercourse with' the .officers of the .prison shall: be
such only as is necessarily:connected with the prosecution of
the business under their charge. .

They are not, under any circumstances, to inflict any pun-
ishiment, .or to enforce discipline in any manmer ‘upon -any:

risoner whatever, or to make any comment as to the policy
of the prison in the hearing of conviéts. *

They are to report to the officers having charge of the pris-
oners in their department-all violations of the rules and regu-
lations of the prison. '

No foreman shall be employed by contractors, within the
prison, without first obtaining the consent of the Warden;
and no persons, other than necessary foremen, shall be em-
ployed with the prisoners, or in any other manner in the
pl'].S()Il. -

They shall not apply any harsh or opprobious epithets to
the prisoners, nor use any profane language in their presence.

The teamsters and other persons:in the.employ-of the.
contractors, who may occasionally visit the prison, shall not
be permitted to speak fo a prisoner without the permission
of an officer. . ' '

Kvery contractor shall keep in each shop twelve buckets of
water, of not less than three gallons each, in a convenient
place for use in case of fire.’

Contractors: will not be permitted -to have more: supplies
than. praeticable :of raw :or nnmanufactured. material within. -
the yard, and such. supplies: to-he stacked .op piled -on ground-
designated by the Warden.

Temporary wooden buildings -will not he allowed within
the walls. -

All soraps, shavings, chips, sticks, and other combustible: .
waste, must.be disposed of each day, either for fuel or by
removal -from the vard, .

Old trash and other material, not necessary to earry on the
husiness of the contracts, must not he permitted to accumu-
late within the yard or shop.

Each and every eonvict will be required to do his work so
as to hear.favorable.inspection, if inferior through want of
proper care he must do it over again in addition to his as-
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signed work. This rule must not he constraed, however, to
require a convict to duplicate inferior work in addition to
his task when the fault is clearly not attributable to him.

The contractor must supply proper material, perfect ma-
chinery and tools, otherwise the State cannot he held respon-
sihle for the amount or kind of work done; and work once
passed as good hy ti® foreman of the shop will relieve the
State from responsibility for its condition.

All officers and guards are expressly charged with the exe-
cution of the ahove orders, and are directed to report any
neglect or violation of the same to the Warden.

All contractors, overseers, drivers and employvees, other

than prisoners, shall take the oath as required by the rules
of the Institution.

THE FEMALE DEPARTMENT.

The department shall be under the general superintendence
of the Warden, and shall he regarded as a distinct and sep-
arate branch of the Penitentiary.

No person shall be allowed to enter it except the Directors,
the Warden, official visitors as provided by law, Sunday-

schiool teachers, preachers, or parties accompanied by one or
more of the Directors.

DUTIES OF THE MATROXN.

She shall, under the supervision of the Warden, have
charge of the female department of this Institution; of the
prisoners and prison property therein contained. She shali

conform — the general rules and regulations governing the
prison, -

The immediate charge of the female department shall be
under the care of the Matron, who shall reside in the prison
and attend at all times during working hours, except when
excused by the Board of Directors, or in an emergency by
the Warden. She shall attend the Physician in his visits to
the sick in the female hospital, see to the administration of
the prescriptions, and give a general saperintendence over
the sick and the nurses.

She shall be present, preserve a decorum and enforce silence

among the prisoners at their meals, which shall he the same
ity those of the males,

She shall report all violaticns of the diseipline of the
prison, hy the conviets, to the Warden for punishment.
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She shall have charge of the clothing of the conviets, and
soe that none of said conviets have In use at any one tumne
- ore arvticles of dress than may be required by the exigencies
of the senson, except when the same mav be ordered by the
Physician.
She shall superintend and see that the female conviets per-
* form sueh work as the Warden may direct.

Qhe shall enforee cleanliness among the female conviets,

She shall make monthis returns of the work done in her
department to the Clerk.

GENERATL RULEN.

No Director, Warden, Assistant Warden, or any other offi-
cor or person having any official relation with the prison,
sliall purchase any article from, or sell anything to the prison,
oither dirvectly or indirectly, nor shall they receive any re-
ward, gift or promise, from any conviet, or from any one in
thieir belalf, under the penalties of the thirteenth section of
the Act of 1837.

The officers appointed by the Board shall receive regular
anl stated salaries, to be fixed at the time of the appoint-
ment, and shall be paid in money; their salaries shall not be
inereased or diminished during the time for which they were
appointed; and none of them shall be allowed any perqui-
sites; but the Warden may keep a horse and cow for his own
use, to be fed at lhis own expense, and may be allowed, in the
dizevetion of the Board of Directors, the use in his family
of two of the female convicts, and others may be detailed for
sorvice upon the Board or official visitors.

Ninging, whistling or smoking will not be permitted within
the walls of the prison.

Whenever business may require a communication to be
made by one officer to another, such communication must be
brief, in a low tone of voice, and apart from the conviets, so
i3 1ot to be heard by them, it being hereby enjoined as an
indispensable duty, that no conversation shall be held by any

ol the officers in the presence or within the hearing of said
conviets,

~ The officers are required, to preserve harmony and kind
feelings among themselves, to the end that a desirable official
mterconrse may obtain., They must, therefore, be respectful
in theiy intercourse and communications with each other, and
intdulge in no nndue liberties.
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The Deputy Ieepers  must vield that ready obedience to
their superior- officers, so necessary to secure the beneficial
results of effective co-operation and good government.

Whenever a Deputy Keeper may he absent from sickness -
or other necessary cause, the Warden shall designate one.
of the approved substitutes to take his place, at such Deputy
Keeper’s expense.

On each Sunday, half of the Depnty Keepers will, in rota-
tion, have leave of absence for the day; and-the balance must
remain on duty at the prison.

Officers ‘‘on leave of absence’’ must. report themselves at
the prison punctually at the time at which their leave expires,
as the -executive management of a prison must be precise,
rigid .and undeviating, subject to no confusion or irregularity, -
and hence-official- agents shonld be punctual in their attend-
ance and faithful in the discharge of their assigned duties.

Any officer becoming intoxicated, in or out of the Institu- -
tion, shall, on being reported to the -Board, be subject to dis-
missal.

The ‘officers of the Institution shall feel themiselves hound
to report to the Monthly Committee any breach of the rules”
or oﬂ'icizi-l neglect of duty by any of the officers. .

A roster of the‘officers shall be kept in a suitable place in
the hall of the front-bailding, and they.are required to. indi-..-
cate thereby their presence or absence, and when present their. -
particnlar post-respeetivaly.- -

For the purpose of eating. the officars of tho Institution
‘must provide for thelr meals to be sent to them when neces-
sary to eat within the prison.

-The slops and offal of the.prison shall he sold.

The walls and buildings shall be whitewashed, or otherwise
colored, as may he considered desirable, at least twice a year.

When a convict is discharged, he must be dressed in eiti-
zen’s clothing, -and the Warden must see that he does not
convey from the prison any letter or any property of the
Institution, and pay to Lhim the amount that may be due for
overwork, or such sum as may be designated by the Monthly
Committee.

The diseipline of the prison must be rigidly enforced in the .
hospital departments hy the proper officer.
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The patients in the hospital may he pu rsed and ':1tt_ende(1 to
by colivicts, but none but the vegularly nm?o'mted infirmarian
" shall have charge of, or aceess to, the medicities at any tune;
these shall at all times be uuder! the direction aud generad
enre of the Assistant Warden or Guard in this department.

Ctonviets shall not be disebarged while laboring under dis-

ease, except at their own request.

The bodies of deceased conviets may be claimed by their
Friends, or else properly buried, at the expense of the Insti-
tution, in Potter’s Field.

The officers of this Institution, appointed by the Doard
«hail be lable to dismissal at any time,

Anv officer making a false und malicions eharee against
anothier, shall be suspended, and subject to such penalty as
the Board, in its discrefion, may mpose.

Fvery officer must discountenance all tale-bearing among
the prisoners, and on no account whatsoever circulate any ve-
port prejudicial to the standing of an officer upon the aun-
thorvity of a conviet.

No dog, except those belonging to the Institntion, shalt he
permitted to enter inside the prison walls.

The Warden shall permit the relatives and friends of pris-
oners to visit them once in each month; visits to be lmited
according to law and existing regniations. The muximmn
time at each visit to be {ifteen minutes.

The Warden shall have every permit for entrance into the
prison by visitors endorsed with the nmount received, and
that the Clerk is to flle these permits for examination W the
Finance Committee. Also, that every permit is to be re-
carded in the Warden’s lodge and the amount received there-
for; and mn the event of anv fec of admission having heen
presented then the Warden or his Deputy shall make a ticket
embracing the names of those admitted and the amount re-
ceived, and this ticket be also filed hy the Clerx.

In addition to the regular night wateh, at least three offi-
cers shall stuy at the prison each night; they shall do fire
witteh or pateol duty, and remain at the prison during the
rlr)ig'l\lt. Tlhe outer doors of the prison shall be elosed at 10
P
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No ardent spirits, wines, strong beer or ale, are upon any
occasion to be used by an officer, contractor or foreman in or
about the prison; neither are they to suffer any other per-
son to bring the same within the prison walls, except for the
Hospital, to he used for medicine, under the direction of the
Warden or Plysician. _

Profanity is positively prolibited by anv officer, guard, con-
tractor or foreman, or any person connected with the prison,
and will not he tolerated under any circumstances, They are
called upon to practice that, by wav of example, which they
are required by precept to enforce, '

The prisoners shall have, at all thmes, the liberty of speak-
ing to any of the Directors.

Daily papers are absolutely prohibited within the prison
either by officers, contractors, emplovees or teamsters,

It shall be the duty of the Warden to assign or re-assign
officers to service at any time when in his judgment will en-
hance the discipline of the Institution.

CONVICTS.

The convicts shall be cleansed on their admission and fur-
nished with snitable and comfortable clothing of uniform
pattern and description, to be changed as often as the War-
den muy designate,

They shall be put to hard labor every dav in the vear ex-
cept Sunday, Christmas, Fourth of July and Thanksgiving
Bay, and their time o employed as to be most advantageous.

In no case shall offences against order and discipline be
overlooked, hut shail be promptly punished.

They shall be allowed the means of communicating, in writ-
ing. to the Board; such writing to he done in the presence of
the Assistant Warden, or some other officer of the prison,
which, when completed, shall be handed to the Warden, who
shall deliver the rame to the Directors, who shall inquire into
complaints and give proper attention to the subject of all
sucll communieations.

Good conduct and industry shall be encouraged by [avor-
able reports to the Board; hut in no case shall any hope ol
pardon or favor he held out of them.

After their tasks they jmay do overwork (if the contractors
desire it) in their particnlar hranch of business to which they

have been assigned, and for which an allowance will hye made
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to them, which they shall receive on their discharge from
pnson. but theyv shall uwat be permitted to engage in any
other kind of work

They shall not he p@mutted to lonve their stations. to wove
ahout the shops with any other mnate, or to go Into the yard
withont permission.

[n passing to and from tho cells, to and from the shops,
and to and from their mt‘zl , the comviets most mave in elose
sinwte Gle with lock-step, in s-,.ﬂenﬁe.

Their wovking tools and imploments must be left {u the
shrops and their knives in the eating-room.

[tach convict must wash his hands aud face daily, his feet
onee a weelk, and hie must change his clothes once a week,
Lvery male conviet shall have his beard shaved weekly and
his hair cut monthiy

They shall have three meals a day, of sueh plain and whole-
sode food as way be deemed proper by the Monthly Com-
mwittee, subject te sueh sugeashons as may bs made by the
Phvsician, and by i mnmlmed NECERRATY inv the health of
the conviets,

When a conviet shall signity to the officer of the shop fo
which he belongs that hie 1s i, sucl officer shall immediately
report to the Wavrden, who shall have him excused, if neces-
sy, by the Phvsician.

VISITORS.

No person shall be permitted to visit the Penitentiary ex-
cant o business, and that shail he transacted in the front
swilding, unless he have a written permission from a Di-
reetor, or lie for a member of the Legislature for the time
being, Qovernor, Secvetary of State, Judue of a Court of
Reeord, Attornes-General, ov one of hm depntwu ex-Mirectors
of this Tnstitntion. membars of 2 eIty corporation tu the State,
Sheritt or Grant Jurors.

Visitors shall not be admitted on Saturday or Sunday, ex-
ropt in the case of clergvmsn, ‘Snl?hat‘u setiool teachers, or
that of strangers who may not be able to appropriate an-
other day to the purpese, unless hy permission of a Director.

Kivery person visiting the Penitentiary, except those ex-
cmpted. by law, shall pay an admission fee of twenty-five
conts unless wheve they may be furniished with a free teket
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by a Director, who is hereby authorized, in his diseretion, to
grant the same, specifying the number to be admitted,

Tickets of admission to visit the Penitentiary shall he
granted by the Directors, or any one of them. But the Di-
rectors may authorize the Warden to admit visitors.

RESOLUTIONS.

No prisoner shall receive any amount of his overwork un-
til his discharge, except by order of the Warden.

All suhstitutes while on duty in place of absentees, shall
be entitled to the full pay of the regular officers.

The Assistant Warden shall be required to make a correct
report of the provisions on hand every Board day.
All contractors, overseers, drivers and emplovees other

than prisoners, shall take the oath as required by the Rules
of the Institution.

The Board of Directord will supply all the officers of the
Institntion with suitable arms, and the officers will be re-
quired to give security for the return of their weapons, on
their retiring from the prison,

There shall he no change of hands from one shop to an-
other, without the consent of the Board of Directors or the
Warden. ’

Any officer who shall sleep while at his post, or while in
the diseharge of any duty, or who shall neglect the same, or
who shall behave improperly, shall be suspended, and re-
ported to the Board of Directors.

The officers must vield that readv obedience to their supe-
rior officers, so necessary to secure the beneficial results of
effective co-operation and good government.

They shall not allow any person to go on the walls, or into
the prison, without permission from the Warden,

They shall not be permitted to hold any Unnecessary con-
versation in the dormitory, while the Assistant Warden is
counting his return, or in the dining-room while the prisoners
are at their meals. '

No person shall he allowed to he present in the washina-
room while prisoners are heing washed and changing cloth-
ing, except officers of the Penitentiary.
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o officer of the prison, or other person, shall bay for him
or themselves any provisions, fuel or supplies, or auy article
ip onnection with the supplies purelased For the prison; nov
chald officers or other persons use for thewselves or family,
or purchase any provisions, fuel or supplies, or any article
whatever honght for the use of the Institution.

No contractor will he allowed to give any officer any ve-
wartt ar present.  Aay officer receiving sueli reward or pres-
ent will be immediately suspended and veported to the Board
of Divectors for dismissal,

Al etlieers charged with the execution of any special order
made by the Beard of Directors and enterved upon their jour-
nal. shall report either verbuliy or in writing its perform-
anee or progiess ab the meeting of the Directors next subse-
quent to the passawe of such order, !

Al Depnties in charge of shops, dormifories pr Siate work
shall make o written veport to the Warden on the first of
every month, for the previous month, as to the condition of
their respective departments and the work done therein; and
if not previousiy made, shali then make estimates for the
eoming month and vequisitions fer anv deficieney or want
thersing awd any suggestions or vecommendations deemed by
thew for the good of the service, pertainiug to their depart-
ment, may then he made, together with a statement of sup-
plies on hand.

Any person violating the foregoing rules shall for the first
olfense be veprimanded by the President of the Board or the
Monthly Comunittee, and for the second, he shali be dismissed.

Girdered, that the Rules and Regulations for the govern-
ment of the Marviand Penitentiary he printed, and that a
copy he placed in the bands of each of the officers, from whom
an undeviating and rigid enforcement of their provisions will
he vequired by the Board of Directors.

DOCRET ENTRY.

) .1 6 Vebruary, 1909, —Demurrer short to add’l Pleas & issue
Joined short on demmrrer.
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PETITION OF PLAINTIFF FOR LEAVE TO AMEND
& ORDER OF COURT.
(Filed Feh. 16, 1909.)
To the Honoralle, the Judge of said Court:

The Plaintiffs respeetfully ask leave to amend the declara-
tion in this case by interlineation hy striking out the defend-
ant, The Directors of the Maryland Penitentiary as a party
defendant her ein, and by changing the words, ‘“its W arden’’

after the name of the defendant, John F. W evler to the words,
““Warden of the Maryland State Penitentiary.”

FREDERICK H. FLETCHER,
RANDOLPH BARTON, Jr.,

Attorneys for Plaintiffs.

Leave granted as praved, this February 16, 1909,

ALFRED S. NILES.

ORDER TO STRIKE OUT, &c.
(Filed Feh. 16, 1909.)
Mr, CLEEK:

Please strike out ihe Defendant, The Directors of the Mary-
land Penitentiary, as one of the parties defendant in this
case.

FREDK. H. FLETCHER,
RANDOLPH BARTON, J=.,
Attorneys for Plai.ntiff.
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WAIVER OF JURY TRIAL,
(IMiled Feh. 17, 19409}

It iv agreed that this case shall be tried before his Honor,
Jadge Niles, without a jury.

F. H FLETCHER,

RANDOLPH BARTOX, Jr,
Plffs. Atdtys.

ISAAC T.OBE STRAUS,

Attorney General.

WILLIAM 8. BRYAN, J=z
Defdrs. Atty.
Peby. 16, 1909.

NOCKET ENTRIES.

17 February, 190¢.—Oemnrrer to 1, 2, 3, 4 additional pleas
Hustained’’.

19 Yehrnary, 1909.—Case tried before the Houn. Alfred 8.
Nies, without the aid of a jury.

19 February, 1909.—Verdict in favor of the Plainfiff for
the property described in declaration, one cent damages &
costs,

19 ¥ebraary, 909.~Judo’ment on Yerdiet Nisl.

23 Febroary, 1909. —Judnment on Verdiet absolnte in faver
of the Plaintiff for the pmpmtv deseribed in the declaration,
with one cent damages & eosts.
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DEFENDANT'S ORDER FOR APPEAL
(Filed February 23, 1904,
Mz, Crrnxc:

Enter an appeal from the judgment of the Conrt here to
the Court of Appeais of Maryland.

ISAAC LOBE STRAUS,

Attorney General.

WILLIAM S. BRYAN, Jr,
Atlornevs for Plaintiffs.

AGREEMEXNT OF COUNSEL.
{Filed March 17, 1900.)
Tt is agreed that in making np the trauscript of the Record
for the Court of Appeals, the Clerk shall insert:
1. Docket Entries.
2. Amended Declaration filed Marvch 26th, 1007,

The plat attached to this Amended Declaration shall be
omitted from the transeript of the Record, and cither party
niay use such plat in the Couart of Appeals.

3. Pleas to Amended Declaration, filed May 21st, 1907,
4. Replication and Demurrer, filed Oct. 28th, 1907,

5. Additional Plea, filed Nav. 2nd, 1907

6. Court’s Opinion, filed Janmn 111h, 1908,

Additional pleas on h(lml’r of John . Wevler, & Ex-
]ulnt filed Feh. 15th, 1909,

2. Petition of Plaintiffs for leave to amend, and Ovrder
filed Feh. 16th, 1909

9. Order to strike ont Directors of Md. Penitentiary az
defendant, filed Feh. 16th, 1904,
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[t is agreed that the Declaration as thus amended need not
he recopied; it is further agveed that the said funendmpnh
were made as authorized.

10, Waiver of jury trial.
11. Praver for Appeal.
12, This agree-ment.
i3, Bill of Exceptions.
WILLIAM 8. BRYAXN, Jr,
ISAAC LOBE STRAUS,
Por John F. Wevler, deft. & appellant.

RANDOLPH BARTOXN, Ik,
For plaintiffs & appellees.
Mar. 17, 1909,

BILL OF EXCEPTIONXNS.
(Filed Marcl 17, 1000.)

At the trial of this cause to maintain the issue on their part
the plamtiffs read in evidence the following admission 0’[ facts
heretofore filed iu this case:

The parties to the above entitled canse hereby agree to,
and admit to be true, that Thomas King Carroll and Juliana
{(Stevenson) (arroli, his wife, were seized in fee simple of
the lands mentioned in the ameuded declaration (filed in said
cause), and the lands surronnding the same on the 15th dav
of May, 1831, and the parties to saild cause also consent that
this admission of faects may be used as evidence at the trial
er trials of the above entitled cause (subject, however, to any
legal objections on the part of any party hereto, on the ground
of relevancy}, and for any other proper purpose in said cuse,
subject to similar objection.

Tt is a condition of this admission of {acts, hiowever, that
no ohjection iz to be made by the plaintifts, or anv of them,
to any of the pleas of limitations that are now filed in this
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case, on the ground that the said pleas, or any of them, were
not filed in the time provided hy law, which ohjection ix
waived by the parties plaintiff, but this agreement iz not to
affect the right of thie plaintitfs to object to said pleas, or
any of said pleas, on any other grounds, nor to affect their
right to ohject, on any ground whatsoever, to any plea or
amended plea that may lerveafter be filed in this case.

FRANK T. GIBSOX, JULIA EASTER,
(HARLES . CARROLL, VICTOR €.
CARROLL, VIVIAN CARROLL, MARGARET
H., CARROLL, JULTA S. CARROLL,
NELLIE C. CARROLL, ADA (. BOWDLI,
SALLY CARROLL CRADDOCK.
By
GOLDSBOROUGH & FLETCHIZR,
DBARTON, WILMER, AMBLER & STEWART.
their attormevs.

THE DIRECTORS OF THE MARYLAXND
PEXNITENTTARY AND JOHN F. WEYLER,

its Warden,

..............................

WILLIAM 8. BRYAN, Jr,

their attorneys.

The following transactions then took place:

The Plaintiffs offered in evidence the original Land Record
of the Superior Court of Baltimore City, Liber W, G, 212,
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folio 52, containing the record of the deed from Thomas King
¢avroll and Jullana Carrell, his wife, to Robert JT. Henry, as

foitows:

This Indentare, Made this 19th day of May, in the vear of
Onr Lord eighteen hundred and tlnrt\ -one, hetween Thomas
. Carroll And Juliana Cavvoll, his wife, of Somerset County,
in the State of Marviand, of one part, and Robert J. Henry
of the sume Connty and State, of the other part.

Witnesseth, That the said VThemas J. Carrell and Juliana
Cavvell, his wite, tor and in consideration of the sum of five
dollars, to thein in hand paid, before the execution hereof, and
in vrdor to ravry Into effeet an arrangement heretofore made,
hotween the paviies for the division and partition of certain
lot: of ground lying within the present limits of the City of
Baltimore, they, the said Thomas K. Carroll and Juliana (far-
roll. his wife, have har gained, sold, aliened. refeased, enfeoffed
and mntnmed. and by these presents do sell, alen, release,
crfeott and confirm unto the said Robert J. Henr ¢, hig heirs
and assigns, all that plece ov pareel of gronnd neay £o the City
of BB altlmme and within its presents fimits as aforesaid, cou-
tained within the following metes and bounds, viz:

Beginning for the same at the novtheast corner of Fast
Fager and Great Constitution Streets on the BEast side of
Jones’ Falls and running thence North on the BEast line of
Grreat Constitution StIeet one hnndved and eighty-five feet,
more orless, to the South line of Josias Pennington’s prop-
erty, formeriv an apple ovehard, thence eastwardly along said
Pe"mm“ton 5 line, fifty-four feet o the garden wall of the
late Doctor Cosmo G. Stevenson, thence south twenty-one and
a lalf degrees Fast along said wall, one hundyed and sixty-
five teet to the corner of a fenee as now standing, thence east-
wiardiy, with said fence, thivty teet, and thence %out‘imstelh
fiftv-five feet to the North line of East Bager Street afore-
a11d, and thence West along the north line of said street, one
fimndred and sixty five feet to the place of beginning.

Also all that lot or parcel of ground, beginning for the
wate at @ stone placed at the s southeast corner of Great Con-
stitution and Fast BEager Streets, aforesaid, and running
thence South two hundwd and twentv nine feet on the F‘aat
side of Great Constitution Ntreet thenee casterly one hun-
dred apd thirby-fonr feet along a }me which hemo extended
to Forrest, im'mell\ Nelson %tleet would strike the V¥est
side of said street at a distance of sixtv-four feet nine inches
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northwardly from the northwest intersection of Forrest and
Truxton Streets as lately established by the Baltimore Clity
Commissiouers, thence, northwaydly, parallel to and at a dis-
tance of one hundred and forty feet from Forrest Str eef, one
hundred and sixty-six feet to the northwest corner of Henrv
Ewing’s lot, thence eastwardly on the North line of said
Ewmw g ‘sot one hundred and forty feet to Yorrest Street,
them’e nor tllwdrdh' on the West side of Forrest Street, thirty-
three fect and three inches, more or less, to its 1nteraect10n
with East Eagr Street, and thence on the sonth side of East

Eager Street two hund]ed and fortv-one feet to the place of
beomnmg

Also all that lot or parcel of ground heginning for the same
at the southeast corner of Fmrest and East anel Streets,
and running thence southerly on the East side uf Forrest
Street, twent} -four feet, more or less, to the south line of a
street formerly laid out by the 1'e51dudrv devisees of Doctor
Henry Stevenson, ecalled Parnassus Hill Street, it heing also
the North line of property now, or lately helonglng ‘rO the
estate of Harter, and running thence easterly along
sald line to the York Road or Avonue and thence nor the1]\
on said read or avenue, supposed to he a few inches, to the
Southwest corner of Fast Bager Street and said road av
avenue, thence on the south side of East Eager Street west-

wardly, to the beginning. (The said three several parcels of
gronnd being Jaid down on a plat hereto sub-joined and con-
tamed mthm the yellow shaded lines,)

Together with the appurtenances and advantages fo the
same be]onomcr or in anywise appertaining, and all the estate,
right, title and claim, legal and equitable of the said Thomas
X. Carroll and Juliana f‘auo‘;} theremn and thereto.

To have and to hold the said three several lots or parcels
of ground and premiscs unto him, the sajd Robert J. Henry,
his heirs and assigns forever to and for his and their use and
hehoof, and for no other intent or use or purpose whatsoever.

And the said Thomas K. Carroll and Juliana for themselves
and their heirs, do hereby covenant and agree to and with the
said Rahert J. Henu liis heirs and assigng, that they, the said
Thomas K. Carroll and Juliana Carroll and thejr heua, the
sawd several lots or parcels of gronnd and premises heveby
bargained and sold or intended so to be unto the said Robert
J. Henn and Dis heirs and assigns against themselves the
said Thomas K. Carroll and Juliana (arroll and their Lheirs

+
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and against all and every person or persons claiming or to
claim by, from or under theni, or either of them, their, or
cither of their heirs, shall and will warrant, and forever de-
Fened.

In Witness Wlhereof, the said Thomas K. Carroll and
Julinna Carroll, his wife, have hereunto set their hands and
sonls on the day and year first above written.

THOMAS KING ("ARROLL  (Seal)
JULIANA CARROLL {Seal)

signed. =ealed and dehivered
in presence of

THOS. ROBERTSON.
WAL H. CURTIS.

STA T E (,)F _-L\L\R YL}LND,

Soxrrrswrr CoTNTY, TO-WIT:

Om the 10th dayv of May, in the vear of our Lord, one thou-
sand  eivht hundred aud thicty-oue, personally appears
Thomas King Carrell of Somerset County, being the grantor
named in the ahove nstrunment, before us, two Justices of
the Peace, and acknowledged the above instrument of writ-
ing to be his act and deed, and the lands and premises there-
in mentioned and thereby hargained and sold, to be the right
anid estate of the within named Robert J. Henry, party
werantee, also therein named, his heirs and assigns forever,
according to the purport and true intent and meaning of said
instrument of writing and the Acts of Assembly therein made
and provided, and at the same time also personally appears
Juliana Carrell, wife of the said Thomas King Carrvell, he-
fore ns as aforesaid, and acknowledges the sald deed or n-
strument of writing to be her act and deed, and the lands and
premises thevein mentioned to be the right and estate of the
within numed Rohert J. Henry, his hieirs and assigns forever;
and the said Jullana Carroll being by us privately examined
apart from ard out of the hearing of her husband, acknowl-
edees that she doth make her acknowledgment of the same
willingiy and freely and withent being induced thereto by
fear or threats of orv ilusage by her hushand, or fear of his
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displeasure. Taken and certiied the day and vear above
written.

THOS. ROBERTSON,
WM. H. CURTIS.
MARYLAXND,
SOMERSET COUNTY, TO-WIT:

I hereby certify that Thomas Robertson and William II.
Curtis, Esquires, before whom the aforegoing acknowledg-
ment appears to have been made, were at the tlme of taking
sald acknowledgment two of the J ustices of the Ceace of the
said State in and for Somerset (‘ountyv aforesaid, duly com-
missioned and sworn,

In testimony whereof 1 hercto set my
{Seal’s Place.) lhand and affix the seal of said county
this 20th day of May, Anno Domini

183 ']

GEO. HANDY,
Clk. Somt. Coty. Court.

Reeceived to he recorded the 28th day of May, 1907, at a
guarter hefore eleven o'clock A. M.; same day recorded and
examined.

Pr. WM. GIBSON,
Clk.

The plaintiffs also offered in evidence from the original
Land Records in the office of the Clerk of the Superior Court
of Baltimore City, Liber W. (., No. 213, folio 642, in which
appears a record of the following deed from Thomas K. Car-
voll and Juliana Carroll, to James Howard:

This Indenture made this 13th day of July, in the vear of
Our Lord Eighteen hundred and thiriv-one, hetween Thomas
K. Carroll and Jubana Carroll, his wife, of Somerset County
i the State of Marvland, of the one part, and James Howard
of the City of Baltlmme in the State aforesaid, of the other
part.
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Witnesseth: That the said Thomas K. Carroll and Juliana
Carroll for and in cousideration of the sum of eigliteen hnn-
dredd dollars, to them in hand paid by the said James at or
hotore the sealing and delivery of these presents, the receipt
whereof, they do lerchy acknowldge, have bargained, sold,
alienced, released, enfeoffed and confirmed, and by these pres-
ents do bargain, sell, alien, release, enfeoff and confirm unto
the snid James Howard, his heirs and assigns, forever, all
those several lots or parcels of ground, heing part of the real
ostate of Doctor Henry Stevenson, deceased, heing within the
present limits of the City of Baltimorc on the East side of
Jones’ Falls, beginning for the whole of said lots on the South
wide of Bast Eager Street at a distance of twenty-eight feet
from the Sounthwest corner of East Hager and Great Consti-
tution Streets and running thence West one hundred and thir-
toen feet, more or less to the West line of said Doctor Henry
Gtovenson's (deceased) ground, along the South line of Last
Fager Street, thence, southerly alokg the said West line of
the said Doctor Henry Stevenson’s ground, two hundred and
cighteen feet, more or less to a stone marked H. S. No. 6,
ihence southeasterly forty-three feet, more or joss, to the
North side of Truxton Street, thence Easterly, on the said
North side of Truxton Street, twenty-two feet more or less,
and thence Fasteriy to the West side of Great Constitution
Street, at a point eleven feet North from the Northwest
corner of Truxton Street and Great Constitntion Street,
thenee Nortlt along the West side of Great Constitution Street
one hundred and thirty-nine feet, thence West, paraliel to East
Fager Street, twenty-eight feet, and thence North by a
straight line, to the beginning, agreeable to a small plat of
said lots or parcels of ground hereunto annexed.

Together with all and singular the rights, privileges and
appurtenances thereunto belonging, or in anywise appertain-
ing.

To Hand and to Flold the said several lots and pieces or
pareels of ground contained within the aforesaid metes and
hounds, with all the rights and appurtenances thereof, unto
him, the said James Howard, his heirs and assigns, forever,
to and for his and their only nse and belwof and for no other
intent or purpose whatsoever.

In Testimony Whereof the said Thomas K. (‘arroll and



48

Juliana Carroll have hereunto set their hands and seals on
the day and vear aforesaid.

THOMAS KING CARROLL (Seal)
JULIANA CARROLL (Seal)
Signed, sealed and delivered
~In presence of
THOS. ROBERTSON,
THEODORE G. DASHIELL.

STATE OF MARYLAND,

SomerseET (‘orxTy, Scf.:

On this 13th day of July, 1831, personally appeared before
us the subscribers, two Justices of the Peace for the County
aforesaid, the above named Thomas K. Carroll and acknowl-
adeed the foregaing instriment of writing as hic act and deed
for the purposes therein mentioned, and at the same time also
came Juliana Carroll, the other party grantor, wife of the said
Thomas K. Carroll, and acknowledged the said instrument of
writing to he lLer act and deed, for the purposes therein men-
tioned; and the said Juliana Carroll being by us first pri-
vately examined, apart from and ount of the hearing of her
sald husband, did declare that she made her said acknowledg-
nment willingly and freely without heing induced thereto by
fear of threats of ill-usage Ly her said hushand or through
fear of his displeasure.

Acknowledged hefore Thos. Rohertson and Theodore G.
Dashiell.

MARYLAND,
Someeser CoUNTY, TO-WIT:

I lierehy certifv that Thomas Rebertson and Theodore G.
Dashiell gentlemen hefore whom the above acknowledements
were made, and whose signatures appear thereta, were at the
time of the making and signing the same, Justices of the
Peace of the State of Maryland, in and for Somerset County,
duly commissioned and sworn.
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Tn testimony whereof T have herennto set
(Seal’s Place)) my hand” and affixed the seal of the
Somerset Clounty Court, this 19th day

of July, 1831.

GEO. HANDY,
(k. Somt. Coty. Court.

Received to be recorded the 30th day of August, 1831, at

)
3

half past eleven o’clock, A. M. Same day recorded and ex-
amined.

Pr. WM. GIBSON.
Clk.

Tt is agreed that either party may exhibit and use the plat
reforred to in the above deeds in the Court of Appeals as
[nily as if the same were incorporated in the record.

Plaiutiff offers in evidence from the office of the Clerk of
the Superior Court of Baltimare City, original Land Record,
Liber W. . No. 214, folio 953, wherein is recorded Deed of
Thomas . Carroll and Juliana Carroll to Henry S. Coulter.

This Indenture, made this 13th day of July, in the year of
Our Lord 1831, between Thomas K. Carroll and Juliana Car-
roll, his wife, of Somerset County, in the State of Maryland
of one part, and Henry 8. Conlter of the City of Baltimore
in said State, of the ather part.

- Wherens, Doctor Henry Stevenson, late of DBaltimore
("onnty, deceased, by his last wiil and testament, did devise a
lot of ground of thirty fect front to the said Henry 5. Coulter
if e should attain the age twenty-one years, and did direct
that the same should be laid off adjoining the lots devised to
his said testator’s grandsons; and

Whereas, it lias been ascertained, that if the directions of
thes aid will were strietly and literally pursued, the lot of
ground so to be laid off for said Henry 8. Conlter would fall
within the lines of Great Constitution Street as the same has
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heen laid off and established hy the commissions appoinied to
lay off the streets, lanes and allevs within the extended limits
of the City of Baltimore, and would thus hecome of little or
no value to the said devisee; and

Whereas, it has heen agreed that the lot of eround here-
inafter conveyed and deserilbed should be given and conveved
to the said Henry S. Coulfer, and be received and taken by

Lim in leu of the lot contenmiplated by the will of the said
testator.

No, This Indenture Witnesseth: That the said Thomas K.
C'arroll and Juliana, his wife, for and in consideration of the
premises, and of the sum of five dollars to them in hand paid
by the saild Henry 8. Coulter, the receipt whereof they hereby
acknowledge, have bargained, sold, aliened, released, en-
feoffed and confirmed aud by these presents do hargain, selj,
alien, release, enfeoff and confirm nnto the said Henry S.
Coulter, his heirs and assigns, forever, all that lot or pareel
of ground lying within the present limits of the City of Balti-
more, on the Kast side of Jones’ Falls and contained within
the following metes and hounds, to-wit: Beginniug for the
same at the southwest corner or intersection of Great Con-
‘stitution and Fast Eager Streets, aud running thence south
on the west side of Great Constitution Street one hundred
feet, thence West, parallel to East Eager Street, twenty-eight
feet, thence North paralle) to Great Constitution Street, one
hundred feet, to Bast Fager Street, and tlience east on the

south side of said last mentioned street, to the place of De-
ginning,

Together with all the privileges, advantages and appur-
tenances to the said lot or parcel of ground helonging or in
anywise appertaining.

To Have und to Hold the said Jot or parcel of ground and
premises unto the said Henrv 8. Coulter, his heirs and as-
signs forever, to aud for his and their sold use and hencfit and
for no other intent or purpese whatsoever.

In Witness Whereof, the said Thomas K. Carroll and
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Juliana Carroll have hereunto set their hands and seals on
' }he Jay and vear fivst above written,

THOMAS KING CARROLL  (Seal)
JULIANA CARROLL (Seal)

signd, sealed and delivered
in presence of

POS. ROBERTSON,
THEGDORE ¢ DASHTELL.
STATH OF MARYLAND,

Somrnser Couxty, TO-WIT:

Ou the 13th day of July, 1831, personally appeared before
the subscribers, two Justices of the Peuce for the County
aforesaid, the above named Thomas K. Carroll and acknowi-
ediad the aforegoing instrument of writing to be his act and
deed, for the purposes therein mentioned, and at the same
time also came Juliana Carroll, the other party grantor, wife
of waid Thomas . Carroll, and acknowledged the said in-
strument of writing to be her act and deed for the purposes
therein mentioned, and the said Juliana Carroll being by us
privately examined, apart from and out of the hearing of ler
said hushand, did declare that she made her said acknowledg-
meut witlingly and freely without being induced thereto by
fear or threats of or ill-usage by her said usband, or through
fear of his displeasure.

Acknowledged before Thomas Robertson and Theodore G.
Dashiell.

MARYLAND,
SOMERSET Cofxm‘, TO-WIT:

I heveby certify, that Thomas Robertson and Theedore (.
Dashiell, gentlemen hefore whom the within acknowledgments
were made, and whose signatures appear thereto, were at the
bme of the making and signing the same, Justices of the
Peace of the State of Marviand, in and for Somerset (punty,
duly commissioned and sworn, '
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In Testimony Whereof, I have hereunto
(Seal’s Place.) set my lhand and affixed the seal of
Somerset County Court this 19th day

of July, 1831,

GEQ. HANDY,
(k. Somt. Coty. Court.

Received to be recorded Septemher 10th, 1831, at fifteen
minntes past twelve P. M.

The same day recorded and examined.
‘ Pr. WM., GIBSON,
Clk.

Annexed to the three deeds above mentioned in the afore-
said records are plats which have delineated upon them Great
Constitution Street, or what is spoken of in this case as Con-
stitution Street or Clifton Place, and which shows that the
second parcel of the lands conveved by the first of the three
aforesaid deeds abuts on the whole of the east side of that
part of Great Constitution Street, or Constitution Street or
Clifton Place, which is claimed in this case, and which plats
also show that the lands conveyed by the second and third of
tlie three aforesaid deeds abuts on the whole of the west side
of that part of Great Constitution Street, or Constitution
Street or Clifton Place which is claimed in this case, and it 1s
agreed that either party may exhibit and use the aforesaid
plats or certified copies thereof, and also all plats filed with
the pleadings, in the Court of Appeals as fully as if the same
were incorporated in the above deeds and in the record.

It is admitted by the parties hereto that the Directors of
the Marvland Penitentiary acquired between the yvears 1891
and” 18536 all the land and rights conveved by Thomas King
(‘arroll and Juliana Carroll, his wife, by the three deeds just
oftered in evidence so far as said lands and rights abut on or
relate to the lands sought to be recovered in this case.

It is agreed that Ordinance 111 approved Octoher 17, 1892,
may be read in evidence from the printed volume, in this Court
or in any other Court to which this cause may be taken by
appropriate proceedings as fully as if the same were incor-
porated in the record.
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The same agreement shall also apply to the following Acts
of the General Assembly of Maryland:

Act of 1890, Chapter 200; Act of 1890, Chapter 202; Aet of
1892, Chapter 391; Act of 1896, Chapter 166; Act of 1898,
Chapter 210.

(‘ounsel for Plaintiffs offered in evidence Ordinance I11,
approved Oct. 17, 1892, which was read.

Counsel for Plaintiffs also offered in evidence Act of the
Creneral Assembly of Marvland, 1890, Chapter 200, which
was read.

Also Act of the General Assembly of Maryland of 1890,
Chapter 202, which was read.

Also Act of the General Assembly of Maryland of 1892,
Chapter 391, which was read.

Also Aet of 1896, Chapter 166, which was read.
Also Act of 1898, Chapter 219, which was read.

The Plaintiffs then proved by Joux I, WrvyLEr, the defend-
ant, that he is the Warden of the Maryvland Penitentiary, that
lie was appointed Warden of the Penitentinry on May 9th,
1888, and that he assumed the duties of Warden ou June 1st,
1888, and has been Warden ever since. The Penitentiury was
very mneh enlarged about 15 years ago. The first appropria-
tion for this purpose was made in 1890. 'That witness is
familiar with the land of which description has been read in
this case constituting what was formerly the bed of Consti-
tution St. and was familiar with it in 1890 and that the old
penitentiary did not stand on that ground. In 1890 the old
penitentiary was bounded by Forrest Street on the East,
Madison Street on the south, Truxton Street on the north and
the Baltimore City Jail wall on the west. Constitution Street,
now called Clifton Plaeg was then in use as an open public
street. The Administration Building of the new work at the
penitentiary was commenced in 1804 ; it was erected out of the
first appropriation of $250,000. This is the large building
farthest east, on the corner of Hager & Forrest Streets. This
huilding does not cover what was formerly the bed of Consti-
tution Street. The hed of Constitution Street is covered by
the west wing of the main building (the Eager Street wing].
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This was hegunn after the appropriation of 1896, and as near
as I can remember in the vear 1896. The huildings were com-
pleted and moved into—we occupied them on December 10tl,
1899, After the beginning of this wing in 1896, Constitution
Street was not at any time open or used as a strect.. ffiWhen
the construction of this wing hegan we had to cominen® with
the foundations of the west wing, that involved building
across Constitution Street, and after that ('onstitution Street
could not he used for purposes of public travel by the public.
As near as T can remember this mav have heen in 1893, but
I am almost positive it was in 1896, because we could Mot do
anything to the property until after we had got the $500,000
appropriation. The exterior part of the walls of th® Eager
wing arc of granito and the interior of brick., It gooce right
-across the bed of Constitution Street. No part of the bed
of Constitution Street is open between Eager and Truxton
Street. Tt is not entirely covered hy the hnilding, parvt of it
is vacant ground inside of the institution. The outer walls
‘are on Eager Street crossing Constitution Street.  The build-
ing on this wing is about 50 or 55 feet high. The wing is used
for cells for housing the priscners. These walls at the hase
are 3 feet wide, running up to about 2 feet. The entire build- *
ings including steel cells, equipment of buildings, cost in the
neighhorhood of $913,000, without the ground; that is, the
wing on Forrest Street, the Administration Building, the
wing on Kager Street, the power house and the long building
for the dining room and kitelien. The administration part of
the building fronts on Forrest and Eager Streets, and is 86
feet square., The part of the building over the hed of Consti
tution Street is absolutely essential to the rest of the huilding.
There was paid for property taken for the penitentiary on
both sides of Constitution Street less than $30,000,

Q. The Act of 1890, Chapter 200, authorizes the Peniten-
tiary Directors to acquire all the several lots of ground em-
braced within the following bounds: that is to say hetween
Eager Street on the north, Concord Street on the west, Trux-
ton Street on the south and Forrest Street on the east; to
what extent has the Penitentiary hought or acquired lands
which were contained within these hounds?

(Objected to; admitted subject to exception.)
A. They have acquired all the lands.
(). They have acquired all the land?

A. All the lands south of Truxton Street, including the
hed of Truxton Street. .
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). Bager Street on the north, Concord Street on the west,
Pruxton Street on the south and Forrest Street on the east;
all that has been acquired by the Penitentiary?

AL Yes.

(). Is there included within that definition what was form-
erlv the bed of Constitution Street?

A. Yes; between Iager and Truxton.

Q. You knew that these buildings were being put up on the
bed of Constitution street ?

A. T knew that building was put up across Constitution
street.

Q. You were aware the construction was going on?
A, Yes.

Q. Did you make any objection thereto ?

A. I haven’t anything to do with it.

Q. Did the Directors of the Penitentiary make any protest
against building on the bed of Constitution street?

{Objected to.)

A. I cannot testify to that because the directors attended to
the purchasing of the property.

(Objection sustained.)
The Court: He can testify whether or not he heard of any?
A. T heard of none. ‘
(Motion to strike out; motion granted.)
(By Mr. Barton ;)

Q. Who had charge of the erection of the building on behgif
of the penitentiary ?

A, How do you mean?

Q. Which official ?

A. The directors had charge of it,

Q. That was not within your particular duties ?

A. No. | - ,

Q When did you as warden take charge, or when did your
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duties include the charge of the part of the building on the

Eager street wing which stands on the bed of Constitution
street?

(Objereted to.)

Q. When was this new wing that covers now the bed of Con-

stitution street put into actual use for prisoners, for adminis-
trative purposes ?

A. Wemoved into the building as I stated before on the 10th
of December 1899 and have occupied it ever since.

Q. You have occupied it from that time on, you were the
occupants of the Administration building from that time on?

A, Yes.

Q. Were the prisoners contained or confined in cells in this
new addition from this time on under your charge ?

A. Yes, sir; as warden.

Q. What is the nature of the residue of the Penitentiary
building; I am not referring to what you have spoken of as
the Eager street wing, which covers this specific property, but
the balance of the Penitentiary building, what is it built of;
what material, a stone building or a frame building ?

A. All of the buildings except the dining room, which is not
on the new land acquired, but which is on old ground the power
house, the Eager sfreet wing, the wing on Forrest street and
the Administration building are built, the exterior of walls of
granite and the interior part of the wall is brick and the cells
which the prisoners occupy are of steel,

Q. Isthere a wall around tle whole building ?

A. The building themselves are the wall on Eager street and
Forest street.

Q. How about Truxton street; is that within the interior ?
A. That is within the jnterior of the institution, not built on.
Q. The average height of the building is what ?

A. Of those wings are between 50 and 55 feet; the adminis-
tration building is over 100 feet.

Q. How old is that penitentiary building; I don’t mean the
new addition, but when was the penitentiary first established
on this site ?
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A. The first prisoners taken into the Maryland Penitentiary,
according to the records of the institution was in 1811

Q. Was it then on this same general location?

A. No, sir; that was on Madison street and part of Forest
street.

Q. It was that same locality 7
A. South of it.

Q. Is that part which was the original grounds of the peni-
tentiary still owned and used by the penitentiary?

A. Still owned and used.
Q. And this is an addition to the old ground?

A This is an extention made in accordance with the Act of
1890,

Q. So the penitentiary is nearly 100 years old in that locality
on that site?

A. The first ordinance introduced into the legislature was in
1804, but the first appropriation was not made until 1309 and
the building completed in 1811, :

Q. In order to make sure there is no misunderstanding, let
me ask you whether or not the grounds of the Maryland.Peni-
tentiary are enclosed by those walls, either of the building it-
self or in some other way on all sides or is any side open?

A, How do you mean “open” ?
Q. Is any side unenclosed?

A. The old grounds are of course closed or enclosed by a wall;
on Forest street is a wall, on Madison street side is a wall and
there is a wall which divived the city jail and the Maryland
Penitentiary grounds and there was a wall of eourse on Truxton
str;elet on the North side; all the old ground was enclosed by a
wall. '

CROSS-EXAMINATION.

(By Mr. Bryan:)

Q. T hand you an exhibit which has been filed, make Exhibit
“Weyler,” filed with the defendants plea; look at it and stated
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if you know what it is? (See Exhihit Weyler filed by defen-
dant with his pleadings.)

(Objected to; admitted subject to exception.)
Q. What is it; are those the rules?

A. The rules and regulations governing the Maryland Peni-
tentiary,

Q. As Warden of the Maryland Penitentiary are you, while
you hold your office as such warden, subject to those rules?

A. ITamsubject to those rules contained therein,

Q. State whether or not those are the rules which define your
duties?

A. The rules and regulations define the duties of the warden
of the Maryland Penitentiary; yes,

Q. Are there any rules defining your duties except those con-
tained in this exhibit?

A. Only the statute which is practically the same.

Q. I ask you are there any other rules which govern you as
warden ?

A, No, sir; no other rules.

Q. In answering one of Mr. Barton’s questions you said we
moved in and occupied the building; state who you meant by
“we”, yourself alone, or whether you meant the directors

A, Imeant tosay that all of us moved from the old prison
into the new buildings.

Q. Asa matter of fact—I am not speaking about the statutes
and the rules—but as a matter of fact who is in contro! of the
Penit?entiary building now and who determines what is to be
done?

A. The Board of Directors of the Maryland Penitentiary.

{Objected to; admitted subject to exception.)

Q. Explain to the Court how the Board of Directors man-
ages the penitentiary, by that I mean will youn state how often
any committee comes there, if there be any committee which
comes there, and what it does and what you do and to whom
you report and all about it; give a short history of what is done
(iin that respect without going into all the details, just what is

one,

(Objected to; admitted subject to exception.)
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The Board of Directors are in charge of the Maryland Peni-
tentiary and they meet the first Wednesday of each month and
receive reports from myself—first of all from the monthly
committee who have charge during the interim of the meetings
of the board; they are in charge during the month; they are the
persons to which [ report if anything is out of order and if I
want advice from any one, instructions, and so on; they make
their report of what has happened during the month fo the
divectors; I simply carry out the rules and regulations and laws
of the State in reference to the penitentiary and attend to the
discipline of the prisoners,

(This testimony is subject to exception.}

Q. Suppose one of the deputy wardsns misbehaved and got
drunk or aaytninz of that zort, state whether or not you would
punish him or would you report him to the board?

A, It would depend on circumstances; I would suspend him
and raport him to the board or I would dismiss him subject to
the approval of the board and report what the offense was and
so on but what I did would always be subject to their approval.

Q. You have spoken of a monthly committee taking charge
of the business during the interval between the meetings of the
board; pleass state whether or not the monthly commitiee which
you refer to is the same as the monthly committee which is re-
ferved to on page 6 of the by-laws ?

A. The monthly committee referred to on page 6 of the by-
laws is the same to which [ have refarred and its duties are
defined there.

Q. T have asked you about the by-laws whether they are not
the by-laws?

A. Yes, sir; this was adopted in 1889.
Mr, Strauss : These are the by-laws ?
A. Yes; in use today.

Q. Just to get an understanding of the matter let me ask you
this: Suppose the Board of Directors were to have a special
meeting tonight under the practice over there, eould they tell
vou to move out at once and quit?

A. They could dismiss me at once at any time.

Q. Youda not claim to hold under any tenure except by the
will of the board ?

A. Entirely so.
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REDIRECT EXAMINATION.
(By Mr. Barwon 3
Q. You livein the Penitentiary building, do you nct?

A. The building adjoins the Administrative building; that is
specially built for the warden; the warden is obliged to live
on the ground under the statute.

Your office is in the Administration building; is it nct?
Yes; the office is there.

Your own office is in it.?

Yes.

And your dwelling is near there?
Adjoins in on Eager street.
Do your duties carry you ‘o your office every day ?

I 'am there every day.

PR POOL >0

Q. Is anybody at the Penitentiary who is higher than you are
In agthority; I mean who are permanently there ?

A. No one there only when the monthly commitiee visits
there.

Q. 1 meanin the intervals between the meetings of the com-
mittee and the bosrd,

A. No, not dircetly on the ground,

Q. Youare the person in kighest authority in the penitentiary
at all other times?

A. Yes, I am executive officer ?
Q. The executive officer?
A. -YPS.

RE-CROSS EXAMINATION.
{By Mr. Bryan ;)
Q. When you are here who is in authority ?

A. The Assistant Warden John F. Leonard, has charge today
while 1 am absent.
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Q. Both you and he are subject to the board ?
A, Certainly.

Q. Tha board has control of the building?

A Yes

* f
Q. If the board dismisses you tomorrow, you and your family
will have to move out of the house?

A Yes,
Mr. Barton: The hoard has not dismissed you up to this

time?
A. 1 have not heard of i

The defendant was here permitted by consent to call out of
order two witnesses, Sherretts & Story. '

Then Samuel F. Sherretts and Frederick W. Story called by
the defendant being duly sworn testified as follows :

SaMUEL F. SHERRETTS, called by defendants, sworn.
(By Mr. Bryan:)
Q. What is your business?

A. T am in the real estate business; at the present time I am
assistant commissioner for opening streets; as their real estate
man attending to the technical part of this work.

Q. Have you ever held any public office under the Mayor and
City Council of Baltimore ?

A. 1 was Commissioner for Opening Streets for ten years,

Q. Just explain to his Honor what the course of the Commis-
sicners is in closing a street ?

{Objected to: subject to exception)
A. Tt is just the reverse or opening a street.

€. Forinstance an ordinancs is passed to close Constitution
street we will say ?

A, Yes.

Q. When you come to assess henefits and damages where do
you put the damages in closing a street?

A. Ty the abutting property.
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Q. Damages for what?

A, For depreciation in being deprived of the use of the street;
it is just the reverse of the case of opening a street; there the
abutting property is assessed for benefits for the use of the
street ang where the street is closed damages are allowed for
cutting off that use, Wecause they would have no open street.

Q. In the case of opening a street you give the owner of the
bed of the street damages for taking his property ?

A. Where you open; yes, ,

Q. When you close a street what do youdo so far asthe

owner of the bed of the street is concerned, that is the owner
of the street subject to the servitude of the street?

A. We make him pay the expenses of closing, whatever that
may be, and take back the ground. .

Q. He gets the ground?

A, Yes,

Q. Freed from the easement of the street?

A. Yes; and from the easement of the abutting property
owners, adjoining property ownets,

Q. You call that benefits ?
A, Yes.

Q. Those benefits are always some sum of money ?
A. Yes. "

Q. Of course we all understand that it is quite difficult to ex-
press an opinion as to what those benefits would be, but can you
give his Honor any idea as to how you arrive at those benefits?

(Objected to; admitted subject to exception.)

A. That would be determined first by the amount that would
be allowed to the abutting property for damages by the closing
in the first place and the expense the city has been put to for
advertising, examination of titles and preparation of plats and
so on; all that would be put in the bill and the man who got the
property would have to pay it; the city never realizes anything
from opening a street and never expects to pay anything for
closing a street.

. The man who gets the street freed from the servitude of
the street has to pay whatever sum is necessary to reimburse
the city for the expenses incurred in closing the street?

A. That is the universal practice.
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 And in addition to that he has to pay such a sum as will
enable the city to pay damages o the abutting owuers for the
loss of the use of the street?

Al Yes.

Q. Speaking roughly can you tell whether or not that gener- '
ally amounts to the full value of the land or not?

A. Sometime it does and sometimes it amounts to more than
the original property owner is willing to pay and he allows it
to be sold by the city for if the property owner does not pay these
expenses the city sells it.

Q). Tosatisty the claim and pay for the expenses incurred?
A. Yes,

Q. Take Constitution street as an example; the Penitentiary
owns the abutting land on both sides according to the proof
and according to the proof so far we will assume the heirs of
Mr. Carroll own the fee of the bed of the street; if you close
the street in the regular way you would assess to the Peniten-
tiary as to the owner of the abutting land whatever damages
may arise from that or how far the market value of it is depre-
ciated by reason of it being deprived of its abuttment ona pub-
lic street; would you not ? ‘

A, Yes, sir,

Q. And the damages—

A. Twill say in regard to Constitution street Ido not know
anything about it; I had nothing to do with it; I have never had
~occasion to value property in that immediate neighborhood and
of course I could not tell you anything in regard to damages.

Q. I only want to get at the procedure; you assess the owner
of the abutting property whatever damages you think he
suffers by reason of being deprived of the use of a street 7

A. Yes; that is universal.

Q. And put the benefits on the owner of the street that he
gets by baving his property reliaved of the easement?

A. Yes.

Q. And the general rule is that those benefits enunal the total
amount of the damages on both sides and the expenses—

A. The expensas, the expense has to he alded.
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Q. The expenses the city is put to in the proceedings?
A. Yes,

Q. You were Commissioner for Opening Streets for ten years?
A, Yes, sir.

Q. And closing a street is exactly the reverse of opening
one?

A. It is just the reverse of opening a street when you close
one; Inopening a street you assess a man so much benefits to
his property abutting on that street or contiguous to it; it is
not necessarily the man who has property abutting directly on
the street but any property that derives benefits or damages
because the Commission can go wherever it thinks property is
specially benefitted in order to assess their benefits and where-
ever property is specially damaged they can give damages.

Q. And as the Commission finds it stands unless reversed on
appeal ? '
A. Yes, sir.

Q. You were one of the Commissioners during the time I was
City Solicitor?

A. I was, I went in under Mayor Hodges and remained ten
years.

Q. You went in under Hodges and went out under Hooper?

A. Yes, T have heen attending to street cases ever since, |
have been intimately connected with street openings ever since
and I helped the Burnt Distriet Commission to get through with
their condemnation proceedings and then I went to the Annex
Commission and the Commission for Opening Streets; I see
Mr. Story there, he know more about this than I do.

The Court: Do I understand that you assess damages on any-
body that you think is damaged?

A. Specially damaged; yes.

Q.dg'ou assess benefits on anybody you think specially bene-
fitted 7

A. In elosing a street ?

Q. Yes; the assessment for henefits is charged up against the
property?

A. Yes.
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Q. Entirely so?

A. Entirely against the properly, that is in closing streets.
Q. All you do is to assess the damages?

A, Yes,

. And make the man who takes the hed of the closed street
pay those damages and expenses ?

A, Yes.

Q. If he does not pay the damages and expenses then the bed
of the street is sold ?

A. Tt is sold by the City Collector,

Q. You sell the fee simple bed of the street by metes and
bounds 7

A, Yes.
(Examination concluded.)

——— o,

FREDERICK STORY, called by defendants, sworn.
(By Mr. Bryan :)

Q. You are a member of the bar?

A. Yes,

Q. You have some connection with the real estate department
of the City Solicitor’s office ?

A. Yes.

. What is that connection ?

A, Of course I am a republican and I am out of office now,
but I work with the city nearly all the time and it is very seldom
that I have not 4 or 5 or 6 important matters on hand investi-
gating titles for the Mayor and City Council of Baltumnore and
0 it has been for over 30 years.

Q. You are over 30 years old then?

A. Thave been a member of the bar for a generation as we
reckon three generations to a century.

Q. Do you know about the Constitution street Ordinance No.
111 for closing that street?
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A, At the time this ordinance was passed, it is No. 111 in the
ear 1892 I think you will find, and at that time I was as I have
I‘;een for a good long time what we used to call assistant to the
examiner of titles; when it was beirg carried out I was the
Examiner of Titles and the rod was in my hand apparently; at
least Mr. Weyler thought so,

Q. You must not tell what Mr. Weyler thought as it might
not be admissible?

A. Well then Mr. Weyler said so.

Q. Doyou know whether or not the proceedings under that
ordinance have been complied with and carried out 7

A. They have not been complied with; exactly how far they
have proceeded I don't know, but I do not know up to the time
the new eity charter wholly took effect that is to say nearly a
year after it went into effect up to the last moment I ceased to
be Examiner of Titles, which wasin the Spring of the year
1900, it had not even passed through the stages of receiving so
much as the first nutice, much less anything more; the street
book has not reen found, there never has been any return and
it has not been complied with: it has never reached the City
Register’s office and therefore it has never been subject to any
appeal to the Baltimore City Court.

Q. Mr. Weyler—excuse me, I mean Mr. Story—
A. Weyler is a good name.

Q. But heis not a lawyer—although he has handled some
lawyers ?

A. He is taking care of several,
Q. Yes, and he will take care of some more.
A. T suppose so.

Q. Can you from your wide experience as Examiner of Titles
for over 80 years and your cunnectivn with real estate de-
department of the Baltimore City Law Department——

A. I did not say over 80 years, but I said about 30 years,

Q. Can you tell his honor about the assessment of henefits
against the bed of a street when it is closed; can you explain
how that is done ?

A. It is customary your honor and the Court of Appeals has
decided that it is not a bad custom, they flopped a little bit as
to the meaning of the words, but having understood what the
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words mean in Baltimore city, that is to say : when our Courj
said “benefits” they meant the opposite and meant “damgges
and when they said “damages” they meant the opposite to
what was meant in any other place and meant “benefits”--and
having that in view the Court agreed with and approved our
method here in the city, here for closing streets with that un-
derstanding of what the words meant.

Mr. Barton: Give us the casez?

A. I am not here to pass judgment on the Court of Appeals
but I am speaking now as to what we did. :

Mr. Barton: What was that custom that was approved of by
the Court of Appeals; I want you to give s the case where the
Court of Appeals decided that so weecan read it for ourselves ?

A. I put it in the other way and say that we so understood
the Court to mean that and therefore we kept a book for the
closing of streets; we kept a book in exactly the reverse of the
other; I am not talking now about the Court of Appeals, but I
am telling you what he did.

Mr. Bryan : The Court of Appeals is res inter alios.

A, We kept a book for closing exactly the reverse of what it
was for opening the streets.

Q. We want to know what ybu did ?

A. The bouk in closing a street iakept in exactly the opposite
form that it is in the case of opening a street and therefore 1
only wanted to say that what I say in regard to the closing of a
street that exactly the opposite will apply to the opening of a
street and vice versa; the book is begun by two or three printed
slips in front and they are filled up and first are the oaths of
the commissioners to that particular book and the oath of the
Clerk of the Commissioners for Opening Streets as their elerk
for that particular book; then they have certain preliminary
notices which they give that they will meet on such and such a
day to perform this function and therenpon they meet and they
hear whatever parties or objections of any kind that they please
and they are authorized to accept and do accept all surrenders
and compositions of all kinds for the part of the ground that is
1o be in the opening included, in the opening as well as the sur-
rounding parts included therein; of course in closing a street
the reverse process would be gone through with; and then they
?llake up what is called a first return; and if my brother wants

18 cage —
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Q. Tell us what they do and give us the case afterwards;
what do they do with the first return ?

A. The awards are all made—

Mr. Barton: Are these steps which you have just recited
provided for by the law ?

A. By the ordinance and they are always 5 x 9.

. Q} Are you testifying to what the ordinance require you to
0!

A. T am speaking about the universal practice of every book. .
Q. But you do follow the instructions —

A. Asa matter of fact there are instructions and they are
followed literally in every case.

Mr. Bryan: I do not want to go into the ordinance but I
want to let the Court know how it is done; what physical acts
have to be done in the closing of streets? :

A. The last case was Gardiner vs. The Mayor & City Council
where our conduct and especially Mr. Story’s conduct in the
matter is passed on and approved.

Mr. Bryan : Just tell us what they do when they come to
closing a street; where they put the damages ?

A. The damages are put on the abutting property.
Q. Of the abutting owner?

A. Where a street is closed the manis damaged who loses
his outlet and he receives the money that the return is for; the
same return is made—it is presumed that the man who gets
the land free from that user is benefited and he must pay his
benefits and the other fellow must receive his damages; it is
just the reverse of what it is the other way; but all the awards
are made to the parties by name, to such and such persons
iegally entitled to receive the same; you stopped me—

Q. Idid not intend to stop you; I wanted youto go ahead,
when they come to flxing the amount of benefits assessed

against the owner of the servient fee; do you know what I
mean ?

A, Yes; but we do not recognize that, we only recognize the
fee simple.

Q. In fixing that—
A. A lot of ground, for instance at A—
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Q. How do you arrive at what those benefits are?

A. Mr. Sharretts properly stated it; the charges in the case
of a street closing to be paid by the lot which is released from
what you call the servient estate or conditiou rather——

Q. Releasing it from the dominant sasement——

A, The charges against it are the whole damages that is suf-
fered by the abutting owner or the owner around the corner,
the Mavor and City Council of Baltimore, the share of the
Mayor and City Council of Baltimore consist almost entirely in
closing, so far as [ remember, as I rememberany expenses that is
the Mayor and City Council’s share of the damages and expenses
they are made of notices, string of per diems, surveyors’ costs
and costs of examining the titles and also the expenses of the
Register’s office at the closing; the man around the corner, he
may or.may not, be damaged according as he is left without any
other outlet or the distance {3 increased to an outlet by the
closing of the street; the man who abutts right on the tmprove-
ment, the character of his land is wholly changed from being
land that abutts on the street to land that does not abutt on
the street; he is damaged to that extent; and that value is re-
flacted in the difference of the value between the value of the
land as fronting on the street and the value of land as not front-
Ing on any street; but it alwayslot A, B, C or D, and those
fots are to whatever the name is X, Y, Z, or such other person
or persons as may be legally entitled to receive the same.

Q. One more question and 1 think I won’t trouble you any
more; can you give us any idea from your experience whether
or not the amount of benefits assessed against the fee-simple
bed of the street about equals the fee-simple value of that
property; you know what I mean?

A, We never allow a balance to remain over so that the city
shall be subjected 10 any charges; if the owner of what you ¢ all
the dominant estate and the owner of the lowest estate mn lhe
same, we do not trouble ourselves so much about figuring s0
much exactly in dollars and cents damages, becanse his berefits
help out the damages; where it i3 necessary to discriminate
be tween the benefits and the damages we figure to the closest
degree and notify the parties sometimes and listen to them in
regard to any protests.

Q. 1f there were different owners involved you would bave
to separate the damages and the benefits?

A. Yes, sir.
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Q. If Mr, Strauss owned' the abutting land and I owned the
bed of the street which was about to be closed he would get
such damages as the market value of his property would be
hurt by the closing of the street ?

A. Yes; he would get such damages as he cried for—

Q. And if T owned the bed of the street to be closed I would

have to pay such benefits as the sum of the damages and ex-
. penses amounted to— . ‘

A. Unless the jury said otherwise. |
Q. As the Commissioner of Opening Streets determined upon?

A. They are governed by the amount of noise made before
- them very largely, if the parties come and cry and say we are
willing to do so and so the commissioners very possibly when
the parties come and cry and cry, the commissioners recognize
their cries and they consider those cries and send those ecries to

g\e Register and from there they are sent to the Baltimore City
ourt. :

Q. You remember what is said about an honest man not be-
ing shaken by the clamors of citizens ?

A. The law says that they shall listen to the clamor of
citizens.

CROSS-EXAMINATION.
(By Mr. Barton:) L
Q. What is the purpose of the city in closing a street?

. A. T don’t know as they have any purpose; it has to be done
under the ordinance and we carry it out; the Commissioners for
Opening Streets and the Examiners of Titles have nothing to
do with the purpose; our purpose in this matter was to carry
out Ordinance 11} as we were required. -

Q. You have been familiar with the methods of the city in
closing and opening streets? ‘

A. I understand you now—

@. What is the purpose for which streets are closed ordi-
narily ?
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A. Principally to relieve the office now called the City Engi-
qeer’s Office from the fabor and expense of paving and repav-

ing. |

 Are there not some other purposes; suppose some one
wanted to make an improvement on a piece of ground inter-
sected by a short street?

A. The Mayor & City Council of Baltimore have nothing to
do with that; at least they never regarded they were concerned
in private matters.

Q. You represented the Penitentiary Bpard in the acquisi-
tion of the property as far as the title was concerned ?

A. No; I represented exactly the other side; the Mayor and
City Council of Baltimore.

Q. You said Mr. Weyler seemed to think youhad a great deal
to do with the title; just what was your connection with ex-
amining the title and the acquisition of this title?

A. My connection briefly stated is just exactly this; one of
sur men of the City Commissioners office, as it was then called,
was repairing a piece of pavement around the corner, I ‘think
on the York Road, and telephoned down that he wanted a
wagon load of cobble stones; he was informed—I was standing
1 think by the phone—he was informed that he could not have
ihem until the next day; he said, what is the use of waiting,
there is a pile right around the corner, can I have a couple of
lnads off of them: he turned to me and said, can he bhave
them; I said, yes; he forthwith proceeded to take them and he
was informed by Mr. Weyler that he would be arrested—

{Objected to.)
Q. I did not ask you for that—

A. The cobble stones were claimed by the Examiner; Idid
ctaim them.

). By, whom?

A. The Examiner; [ was the Examiner; [ forthwith toek
possession of them because they were in the bed of the public
nighway, part of a public highway and were our property; that
resulted {n an interview with Mr. Weyler; you ecan ask Mr.

Wevler the rest.

Q. When was this? e -
A. That must have been in the year 1896, was it not?
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Q. Was that when the penitentiary was being built ?

A. There was no penitentiary on that street when I claimed
the cobble stones, .

Q. Whatstreet are you speaking of ?

A. 1 presume it is Constitution street or Clifton Place as it
is called.

Q. It may have been Truxton street for all you know?

A. Tt might possibly have been Truxton street, but Mr Wey-
ler can tell you.

Mr., Bryan : He is not on the stand.
A, He was there every day and I was not.
Mr, Barton : You are Examiner of Titles?

A. I was; I did not care where the cobble stones were; they.
were in the street and that was enough.

Q. You claimed the stones because they were in a public
street ?

A. T claiméd the stones beca.use the Mayor and City Council
put them there on its own property ; they were on its own
property and were ear marked a.ccordmglv

Q. You knew the street was being torn up?
A, Tdid not; T knew it was torn up when I saw it.

Q. You knew the time when the Penitentiary was being built,
that it was being built there?

A. 1did not give any attention to it,

Q. Didn't you have an interview with me about it ?
A, It was after that.

Q. Were you officially connected with the City Law Depart-
ment at that time?

A. I was at the time I had the interview with you; you had
an interview not with me, but with Examiner of Titles; you
had no interview with me.

Y
Q. Did you not have two or three differont interviews ; you
were a sort of Poo Pah—
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A. T mean on that subject; we had many interview socially
and privately but that interview was with the Examiner of
Titles ; | think it was three or 4 months before you and 1 talked
it over.

Q. Do you know at whose request this Ordinance for Closing
Constitution Street was introduced ?

A. It ought to appear, it ought not to be a question of my
knowledoe or anybody elge’s, but it ocught to appear; those
nitiess had to be given in those days in 1892 and it ought to
appear and you ought to be able to find it out for yourself.

Q. What do you mean by that, that the notices had to appear ?

A. Somebody had to publish the notices in some papers in the
city of Baltimore that application would he made, a thing about
that long, three lines; in thiscase there were four or five streets
and I judge it would be an ineh, that application would be made
for this ordinance {or closing the street.

Q. Is that published for the property owner?

- A. That had to be published by the person who was inter-
ested, the person who started the game had to do it at that time
in order to get it started.

Q. Where would that appear; among what records of the
city, is there any record in which we could find that; would it
be to the City Librarian’s office or the Commissioner’s for open-
ing streets or not?

[ ]

A. That would be in committee; the committees keep no
records; but the transactionsand other proceedings in the Firsy
?}?dtSeconJ Branch of the City Council for 1892 ought to show

at. ‘

Q. Show at whose instance the ordinance was introduced ?
A, Who introduced it, .

Q. You don’t know?

A T do not; thera were hundreds of them; those things made
no impression as to their details on my mind; I had so many of
tham at that time they came in the bucket fulls; those that did
not succeed came as often as those that did suceees; but the in-
terested party had to pay the bill.

Q. The advertisement appears over his signature ?
A, No, sir.
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the City Code in this Court or in any other Court to which the
case may go, as fully and to the same effect as if incorporated
in the record.

Mr. Bryan : I also want to offer City Code of 1893, Article 48,
sections L to 27 inclusive, and also the City Code of 1896.

«[ will not take the time now to pick out those ordinances,
but I will designate hereafter in the City Code of 1806 such
ordinances as relate to the opening and closing of streets, the
same to be read from the code in this Court or any other Court
to which these proceedings may go as fully asif incorporated
in the record.

“Also offer Ordinance 2186, approved Qctober 14, 1393, which
is introduced under the same stipulation as the above codifica-
tion of the ordinances in the City Code.

“We also refer to the City Charter but it is not necessary to
off it.”

The plaintiffs then offered the following three prayers.
PLAINTIFFS FIRST PRAYER.

The Court rules as a matter of law that under the pleadings
in this case the plea of “not guilty” admits the possession of
the plaintiffs on the lands in issue and their ejectment by the
defendant, and puts in issue the title and right of possession to
the premises and damages sustained by the plaintifts.

(Granted.)

PLAINTIFFS SECOND PRAYER.

That by the admission of facts offered in evidence in this
case, it 1s admitted that Thomas King -Carroll and Juliana
Stevenson Carroll, his wife, were seized in fee-simple of the
lands sought to be recovered and deseribed in the declaration in
this case, on the 19th day of May, 1831; that if the Court shall
find as matter of fact that said Carroll and wife executed the
deeds to Coulter, Henry and Howard respectively offered in evi-
dence herein, and that the “Constitution Street” referred to in
said deeds was compnsed of the lands deseribed in said declara-
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Mr. Bryan : Annonymous advertisement?
A. Yes.

Mr. Barton : What do you mean, that we could find out at
whose instance the ordinance was introduced?

A. I presume so.

Q. This discussion originated in my asking you if you knew
why it was introduced and who had it introduced and you said
the records will show that.

A. No; if it had not been for the fire we would have been
able to prove all these things, but now since the fire it is im-
possible to do so; I have gone in again and again and found out
from the newspapers who paid for it but the fire came in and
things are harder now; Baltimore is not a little village any
more,

Then JouN F, WEYLER was recalled for the plaintiffs and tes-
tified that at the instance of the Board of Directors of the Peni-
tentiary, Mr. John T. Ford, who was at that time a member of
the Board of Directors prepared the advertisement giving notice
that Ordinance 111 for closing Constitution street would be in-
troduced in the City Council.

The plaintiffs then proved by Vivian Carroil that the plain-
tiffs in this cause are the heirs-at-law of the Thomas King Car-
roll (a former Governor of Maryland) and Juliana (Stevenson)
Carroll, his wife, who are mentioned in the admission of facts
hereinbefore set out as to the title to said lands in the year 1831,
and also as the grantors in the three deeds hereinbefore set out,
who were his grand-parents; that his said grand-father married
Juliana Stevenson but did not marry but once; that neither
Governor Carroll nor his wife nor any of their descendants, or
any of the persons at any time interested in the lands sought
to be recovered in this case left any will or wills, hut that
the real of estate of which the said Governor Carroll and
Juliana (Stevenson) Carroll, his wife, respectively died seized;
passed by descent to the plaintiffs herein, and they also proved
by said witness all necessary deaths, births and marriages.”

Mr. Bryan: We offer in evidence the City Code of 1879,
Article 47.

it is agreed that this Article of the Code can be read frem
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tion, then the legal effect of said deeds was to dedicate said
lands so therein called “Constitution Street’” to the use of the
public as a public street or highway, but thatsaid deeds dM not
convey the fee of said “Constitution Street,” but merely im-
pose upon said lands an easement as a public highway as afore-
said; and if the Court shall further find as matter of fact that
said Constitution street continued to be used as a public street
or highway nntil after the year 1891, and that in the year 1890
the General Assembly of Maryland passed the Act offered in
evidence entitled Acts of 1890 chapter 200, providing for the
extension of the Maryland State Penitentiary, and that said
Constitution street comprising as aforesaid the lands described
in the declaration, is embraced within the area prescribed in
said Act; that thererfter, to wit, on the 17th day of October,
1892, the Directors of the Maryland Penitentiary procured the
passage by the Mayor and City Counecil of Baltimore, of the
odinance offered in evidence, to wit, Ordinance No. 111 passed
1892, that the General Assembly of the State of Maryland also
passed the Acts offered in evidence herein, to wit, Acts of 1890,
Chapter 202, Acts of 1896, Chapter 166, and Acts of 1898,
Chapter 219; that during the year 1896, the said Directors of
the Maryland Penitentiary began the erection upon said lands,
so termed herein “Cunstitution Street,” of massive, costly and
permanent buildings, as an addition to and an essential part of
the Maryland State Penitentiary. and continued the erection of
said buildings up to some time in the year 1899, so that said
Constitution street was entirely and permanently occupied and
enclosed thereby; that said buildings have ever since been
maintained upon said lands and used as a part of said State
Penitentiary, and that at no time since the commencement of
the erection of said buildings have said lands been used or
usable as a street or highway or for purposes of passage upon,
under or across the same by the public; that at the time of the
erection of said buildings the Directors of the Maryland Peni-
tentiary were the ownersof the property abutting on said lands
and that the erection and maintenance of said buildings on said
lands were with the knowledge and acquiescence of the muni-
cipal authorities of Baltimore,—then the Court rules as matter
of law the aforesaid easement of the public in said lands as a
street or highway, was prior to the institution of this suit aban-
doned, notwithstanding the fact that the Court may find that a
formal closing of said street in accordance with the provisions
of said Ordinance No. 111 has not been consummated; and un-
der the pleadings admissions and evidence in this case, the title
to said lands, at the time of the institution of this suit was un-
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incumbered by the easement previously existing as aforesaid
in favor of the public or the Mayor and City Council of Balti-
more for the use of said lands as a public street or highway.

(Refused.)

PTLAINTIFFS THIRD PRAYER.

That under the pleadings and admissions of facts filed in this
cage and offered in evidence, it stands admitted that Thomas
King Carroll and Juliana Stevenson Carroll, his wife, on the
19th day of May, 1831, were seized in fee-simple of the lands
described in the declaration and the lands surrounding the same,
and the Court rules as a matter of law that if it finds as matter
of fact the deaths of Thomas King Carroll and Juliana Steven-
son Carroll, his wife, both of them intestate, in or about the
year 1873 and 1849 respectively, and that Henry James Carroll,
Dr. Thomas King Carroll, Mary H. Carroll, Anna Ella Carroll,
Henrietta Cibson, Ada C. Bowdle (one of the plaintiffs) and
Sarah or Salley C. Cradock {one of the plaintifis) were their
own children and issue except another daughter Julia S. Car-
roll who died without issue unmarried and intestate before her
father, that the said Henry James Carroll died unmarried and
intestate in or about the year 1878; that the said Anna Eila
Carroll and Mary H. Carroll each died intestate, without issue
and unmarried in or about the years 1893 and 1898, respectively,
that the said Henrietta Gibson died intestate and a widow in or
about the year 1898, that the plaintiffs, Frank T. Gibson and
Julia Easter were and are the only children and issue of the said
Henrietta Gibson, except a son Fayette who died unmarried
and without issue about 13 years ago, and intestate that the
said Dr. Thomas King Carroll was married to Margaret
H. Carroll in 1852 and died intestate in or about the year
1580, and that the plaintiffs Charles C. Carroll, Victor C.
Carroll, Vivian Carroll, Margaret H. Carroll, Julia 8. Carroll
-and Nellie C. Carroll were and are their and his only children
and issue except a son who died unmarried and without issne
in or about 1846 before his said father and hul Margaret H.
Carroll was his widow and that she died in 1907, then under the
pleadings admissions and evidence in the case, the plaintiffs are
entitied to recover, even if the Court further finds as matter of
fact that the lands sought to be recovered in this case were in
the year 1831, by the certain deeds offered in evidence, to
Coulter, Henry and Howard respectively, dedicated by said Car-
roll and Juliana his wife, to the public for use as a public street



i3

or highway underthe name of Constitution street, and that
said lands were for many years subsequent to 1831, used as a
public street of the City of Baltimore ; provided the Court shall
further find as matter of fact that in the vear 1890 the General
Assembly of Maryland passed the Act offered in evidence en-
titled Acts 1890, Chapter 200, providing for the extension of
the Maryland State Penitentiary, and that said Constitution
street. compriging as aforesaid the land's deseribed in the declara-
tion, is embraced within the area prescribed in said Act; that
thereafter to wit on the 17th day of October, 1892, the Direc-
tors of the Maryland Penitentiary procured the passage by the
Mayor and City Council of Baltimore of the srdinance offered
in evidence, to wit, Ordinance No. 111 passed 1892, that the
General Assembly of the State of Maryland also passed the Acts
offered in evidence herein, to wit, Acts of 1890, Chapter 202,
Acts of 1896, Chapter 166 and Acts of 1898, Chapter 219, that
during the year 1396, the said Directors of the Marytand Peni-

" tentiary began the erection upon said lands, so termed here-
in “Constitution Street,” of massive, costly and permanent
buildings, as an addition to and an essential part of the
Maryland State Penitentiary and continued the erection of said
buildings up to sometime in the year 1899, so that said Consti-
tution street was entirely and permanently occupied and en-
closed thereby, that said buildings have ever since heen main-
tained upon said lands and used as a part of said State Peni-
tentiary, and that at no time sinee the commencement of the
erection of said buildings have said lands been used or usable as
a street or highway or for purposes of passage upon, under or
across the same by the public; that at the time of the erection
of said buildings, the Directors of the Maryland Penitentiary
were the owners of the property abutting on said lands, and
that the erection and maintenance of said buildings on said
lands were with the knowledge and acquiesence of the munici-
pal authorities of Baltimore,

{Refused.)
And the defendant offered the following 6 prayers,
DEFENDANT’S FIRST PRAYER.

The defendant prays the Court to rule asa matter of law that
there is no Jegally sufficient evidence in this case to show that
the plaintiffs herein are at this time entitled to the possession

of the land described in the declaraticn, and the verdict there-
fore must ba far the defendant.

{Refused.)
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DEFENDANT'S SECOND PRAYER.

The defendant prays the Court toraleasamatter of law that
there is 1o legally sufficient evidence in this case to show that
the plaintiﬁs herein were, at the time this snit was instituted,
enticled to the possession of the land described in the declara-
tion, und that therefore the verdict must be for the defendant.

{ Reluged.)

DEFENDANT’S TIIRD PRAYER.

The defendant prays the Court torule as a matter of law that
there is no Yegally sufficient evidence in this case to show that
the plaintiff’s herein are entitled to the legal ticle to the land
described in the declaration, and the verdict therefore must be
for the defendant.

(Refused.)

DEFENDANT'S FOURTH PRAYER.

The defandant prays the Court to rule as = maiter of law
that there is no legally sufficient evidence in this case to show
that the defendant herein is in possession of the land described
in the declaration at this time, or that he was in such posses-
sion when this suit was instituted, and that therefore the
verdict herein must be for the defendant.

(Ttefused.)

DEFRNDANT'S FIFTH PRAYER.

The defendant prays the Court to rule as matter of law,
that there is no evidence in the case legally sufficient to entitle
th; plgmtiffs to recover, and that the verdict must be for the

efendant.

{Refnsed.)
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DEFENDANT’'S SIXTH PRAYER.

The defendant prays the Court to rule as matter of law that
the defendant Weyler, Warden of the Directors of the Mary-
land Penitentiary is not liable to be sued in this cause, and that
therefore the verdict must be for the defendant.

(Refused.)

And the Court granted the first prayer of the plaintiffs, and
rejected the second and third prayers of the plaintiffs, and re-
jected all the prayers of the defendant. To which action of the
Court in granting the first prayer of the plaintiffs and in re-
jecting the six prayers of the defendant, and in rejecting each
of them, the defendant excepted and prayed the Court to sign

this his bill of exceptions, which is accordingly done this 17th
day of March 1909.

ALFRED 8. NILES.

Appellant’s Costs.. ...oooovveviinenn o oo e $59 85
Appellee’'s  “ e e 33 55

STATE OF MARYLAND,
CITY OF BALTIMORE, SCT:

I, StePHEN C. LiTTLE, Clerk of the Superior Court of Balti-
more city, do heteby certify that the foregoing is truly taken
from the record and proceedings of the said Superior Court in
the therein entitled cause.

In testimony whereof I hereunto set my
(Seal's Place.) hand and affix the seal of the Superior
Court of Baltimore city, this 25th day of
March, in the year one thousand nine
hundred and nine.

STEPHEN C. LITTLE,
Clerk Superior Court of Baltimore City.



