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L OF MARYLAND.

Warden of the

Maryland Penitentiary

vs. Apni, Tery, 1909.

GENERAL DocKET,
FRANK 'I. GIBSON Er aL. No. 35.

APPELLEES BRIEF.

This is defendant’s appeal from a judgment in ejectment
rendered by the Buperior Court of DBaltimore City. The
land involved comprises what was formerly the bed of Con-
stitution street or “Great Constitution” street. Prior to
May 19, 1831, Governor Thomas King Carroll and Juliana
Stevenson Carroll, his wife, were the owners of all that land
and the surrounding land (Record, page 41). On that date
(Record, page 43) and on July 13, 1831 (Becord, pages 46,
47), by certuin deeds, Governor Carroll and wife conveyed
the abutting lots by grants whicli operated to dedicate Coun-
stitution street as a street, but which did not convey to the
said grantees of the abutting lots the title to the street itself,
the same remaining in the Carrolls subject to the easement
thus created in the public.
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The appellees (plaintiffs) are the heirs of Governor Carroll
and his wife (Record, page 74), and the Maryland Peniten-
tiary Board is the owner by mesne conveyances (Record,
page 52) of the lots formerly abutting on Constitution street,
conveyed by the aforesaid deeds from the Carrolls in 1831,

In 1890, the Legislature passed an Act (Chapter 200) pro-
viding for the extension and enlargement of the Maryland
Penitentiary. This Act empowered the directors ““ta contract
for, purchase and hold in fee simple * * * 1]l the sev-
eral lots of ground and their improvements embraced in the
following metes und bounds, that is to say, between Eager
street on the north, Concord street oo the west, Truxton
street on the souih and Forrest street on the east, or such
portions thereof as they may deem necessary.” Various
other Acts were passed in the ensuing years, in the further-
ance of this plan of extension (Record, page 53), and the
directors gradually acqnired (Record, page 52) all the lots
abutting on this partienlar part of Counstitution street. So
far as Constitution street itself is concerned, the directors of
the penitentiary had an ordinance introduced (Record, page
74) and passed by the City Counecil on October 17, 1892
(Record, page 52), providing for the closing of the street. No
formal steps whatever were tuken to close the street beyond
the passage of this ordinance, nor was anything done by the
penitentiary board to acquire, either by purchase, condetna-
tion or otherwise, the rights of the Carrcll heirs in the bed
of Constitution streei. They merely, when the work reached
a point requiring the occeupation of Constitution street, took
possession of the street, and in the course of several years
(from 1896 to 1899, Record, page 54) they had completely
euclosed the street bed within the walls of the new addition
to the penitentiary. From the time this work began in 1896,
the use of tle street absolutely ceased and the public uever
thereafter used or could use it. The city having pussed the
ordinance of 1892, providing for the closing of the street,
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appm’ently considered it needless to do anything more, and
took no further interest in the street bed, except to claim the
cobblestones when they were torn up by the penitentiary
poard {Record, page T1).  The record does not show when
the attention of the Carroll heirs was first drawn to the
matter, but on Murch 22, 1904, they filed the original decla-
yation in ejectment to recover the street bed. The snit was
originally docketed against “The Directors of the Maryland
Penitentiary and John F. Weyler, Warden,” and on March
26, 1907, an umended narr, against these two defendants
was filed (Becord, page 5).  To this the two defendants filed
pleas {Record, pages 9 and 10), to which the plaintiffs
dewureed. The demurver was fully argned before Judge
Niles, the main contention of the defendants being that the
suit was ouvs against the State and therefore not maintain-
able. In an able and extended opinion (Record, puge 10)
the Court keld that the suit might be maintained against Mr.
Weyler individually, but not against the Penitentiary Board,
becanse not by statute creating it is it permitted to be sued
in sueh actions.

The case came up for final learieg in Febrasry, 1009,
The plaintiffs Jdismissed the suit as to the Penitentiary
Board, and Mr. Weyler, as rewaining defendant, filed various
additional pleus, which are set out on page 14 of the record.
To these & demurrer was filed and sustained, the case went
to trial and evidence was offered on both sides, and the
defendant renewed in his prayers all the defenses he bas
raised in hLis pleas. All the defendant’s prayers required
the finding of a verdict for the defendant (Record, page 78)
and all were rejected by the Court. The pluintiffs offered
three prayers, of which the Court grunted the first and
vefused the other two, for reasons which will be hereafter
referred to. No effort was made to recover mesne profits
against the defendant and none were inclnded in the verdiet,
which as has been said was for the plaintiffs, followed by a
judgment (Record, page 5).
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From an examination of the record it will be seen that the
main questions involved in this appeal are these :
# A Can a suit be maintained against Mr. Weyler to recover
the possession of property in aciual use for State purposes?

B. Has the easement of the public in the street as a sirect
been abandoned or surrendered, so that the ploantiffs’ fitle fo the
same is unincumbered any longer by said easement?

C. Even if the easement fo use the street as a street is still
technically in existence, does the exisience of such easement
prevent the plaintiffs from mainlaiiing ejectment against a
third parly who has taken possession of the property and is
using the same for purposes ullerly inconsistent with its use as
a street, and lo the complete exclusion of both the pluintiffs and
the public generally ?

The plaintiffs contended and eontend, for the affirmative
of all these propositions. Judge Niles sustained them as to
the first and third. As to the second, which was presented
in plaiutiffs’ second and third prayers (Record, pages 75 und
77) Judge Niles said it was unnecessary to rule on this
point at all, and for that reason only, and not because he
considered the propositions involved in these prayers erron-
eous (as to which he said he expressed no opiniou} he
rejected the second and third prayers of the plaintiffs.

Perhaps it will be convenient to discuss these proposi-
tions, without particular regard to the precise forms in whiclh
they were raised in the pleadings. Later we shall eall atten-
tion to any particular question of pleadings involved.

We respectfnliy submit :

A, THE SUIT Iy MAINTAINABRLE AGAINST WEYLER, NOTWITH-
STANDING THE FACT THAT HE HOLDS THE PROPERTY BY AUTHORITY
OF AND FOBR THE USE OF THE STATE OR OF A4 STATE INSTITUTION.

In hiz opinion (Record, page 10), to which we respectfully
refer the Cou#t, Judge Niles ably discusses the limitations
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Ft!tl' the old doctrine whereby “the State” as the 1'ep!‘esentati?fe
"8: embodimeut of the sovereignty, was i1mmune from suit,
atter for what wrongs. The whole subject was elabor-

no m . :

atelv reargued in connection with the special pleas and the
a - -

prn;‘ers <t the final learing of the cuse, resulting in a

re-affirmance by Judge Niles of his previous rulings.

As expressed orally by the judge at that time, the situa-
tion is this:

Our law recognizes the principle, inherited from the eom-
mon lew, that the State, ag the sovereignty, is exempt from
suit, unless by its consent. On the other land, the Cousti-
tution, both State (Art. III, Sec. 40) and Federal (14th
Amendment) provides that no citizen shall be deprived of
his property withont due process of law and compensation
first paid or tendered.

If the principle of the State’s immuuity from suit is car-
yied to the point of holding that the State may seize and
retain the property of a citizen, without any redress on his
part, the provision of the Constitution is practically nalli-
fied,—to say vothing of the injustice of such a view. It is
one thing to hold that the State cannot be compelled to pay,
ont of ils own funds, claims aguinst it, except when und as it
thinks best. It is quite another thing to hold that a State
agent may take possession, without right or law, of private
property, and be absolutely immune from disturbance in his
possession of it, no matter how absolutely lacking the State's
title inay be,—purely because lie cluims to hold it ¢ for the
State.”  To aveid any such result, and to give effect to the
above constitutional provision, the Courts of this country
have uniformly held that while the State as suck is non-
wuable, even in cases such as this, the individual in actual
possession of pluintiff”s property way be sued for the recovery
of {hal specific property, and that where it can be shown that
the State has no title, the actual possessor will not be
nHowed to set up as o defence, that he is holding for and by
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authority of the State.  1F the Btate has no right to hold
the property, it cannot lawfully authorize an alleged agent or
representative to hold for it.  This may seem, and possibly
is, a refined distinction, but it is an absolutely necessary one
in order to prevent gross injustice, Otherwise, as Judge
Niles suggested, if tomorrow Mr. Weyler should by force take
possession of say the Alexander Brown & Son building, and
begin to use it as a part of the peuitentiary, the owners
would be absolntely helpless and without redress, notwith-
standing their constitutional rights, simply because he
claimed to be doing this {or Stafe purposes,

The distinetion is recognized by all the anthorities.

In Harris vs. Elliott, 10 Peters, 25 {35 U. 8.), a case arose
almost precisely similar to the one ab bar, v which the
heirs of the original dedicator of the street bed brought
ejectivent against the commandunt of the United States nowvy
yard, on the ground that the use of the streets as such
having cedsed, the easement bad ended and the rights of
the original owner or his heirs had vevived.

Here, while the question of the right to sue fo recover
property in the possession of the Stafe was not diseugsed, such
a suit was atlowed,

In United States vs. Lee, 106 U. 8. 196, however, the
question was espressly raised and flatly decided. The heirs
of General Lee brought efectment to recover possession of
“ Arlington,” then used as a military station or fort. The
military officers in charge were made defendants.

The defendants filed a plea similar to that fled by the
defendant iu the present case (ses 106 U. S. 198). The
Conrt considered the whole subject most elaborately, und we
have space only to qnote from the head lines as follows
(page 196) :

1. The doctrine that, except where Congress has
provided, the United States cannot be sued, examinad
and reaffivmed,
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<9, That doetrine has no application to officers and
agents of the United States who when as such holding
for public uses possession of property, are sued there-
for by a person claiming to be the owner thereof or
entitled thereto; but the lawfulness of that possession
and the right or title of the United States to the prop-
erty may, by a Conrt of competent jurisdiction, be the
subject-matter of enquiry, and be adjudged seccordingly.

«“3. The constitutional provisions that no person
shall be deprived of life, liberty or property without
due process of law, nor private property taken for pub-
lic use without just eompensation, relute to those rights
whose protection is peculiarly within the province of
judicial branch of the government. Cases exumined
which show that the Courts extend protection when the
rights of property are unlawfully invaded by public
officers.”

In Cunningham vs. Macon, elc. Ry., 109 1. 8. 446, the
doctrine of the Lee case was re-affirmed, the Counrt dis-
tinguishing the cluss of cases covered by the doctrine of the
Lee case (See especially, page 452 of this case).

In Tindal vs. Wesley, 167 U. 5. 204, the whole subject
was again elaborately considered, resulting in the complele
re-affirmance of the doctrine of the Lee cuse.

This case is particulurly interesting because the defendant
set up that he was a Stafe official, and the Court holds that
¢« whether a particular suit is one against the State within
the meaning of the Constitution depends upou the same
prineiples which determine whether a particular suit is one
against the United States.”

Note. This case (167) is so full, in almost every line, of
reasoning direetly pertinent to the question now under con-
sideration, that it is inadvisable to try to guote any one par-
ticular part of it. The whole decision is a brief for the
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appellees on this question, and we respectinlly refer the
Court to it ns concluding the whaole subject.

Iu Smith vs. Reeves, 178 U. 8. 438, Tindal vs. Wesley is in
turn affirmed, and we gnote page 439 of 178 U. 8. us illus-
trating the distinetion which is mude between suits to recover
specific property and suits merely to enforce a general mopey
claim :

«“The case is unlike those in which we have held
that o suit would lie by one persou aguinst another
person to recover possession of specific properly, although
the latter claimed that he wuas In possession as an
officer of the State and not otherwise, In such a case
the settled doctrine of this Court is that the question of
possession does not cease to be a judicial question—
as befween the parties actually before the Court—be-
cause the defendant asserts or suggests that the right of
possession is in the State, of which he is an officer or
agent (Tindal vs. Wesley, 167 U, 8. 204, 221, and author-
ities there cited). In the present case the action is not
to recover specific moneys in the bands of the State
Treasurer. It is to enforce the liability of the State to
pay a certuin amount of mouey, ete.”

See also— O Reilly vs. Brooke, 135 Fed., page 388,
holding that actions of ejeciment, re-
plevin, efe., may be maintained against
State officers.

While, never s far as we know, directly presented before
in this Court, the principle was apparently recognized, many
years ago, in the case of

Reddall vs. Bryan, 14 Md, 444,
where a bill was allowed to lie against certain comimissioners
appointed by the U. 8. Governwent to secure a water supply
for the city of Washington, to restrain them from taking cer-
tain property of the complainants without due process of
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law. In the plaintiffs’ brief (Record, page 449) they state
that * We have proceeded agninst the defendants as if they
were private individuals, because acting as individuals merely,
without authority, or acting under a false authority, they are
persnnﬂlly responsible.  They assume, or rather we assume
for them, that they acted as the ugents of the United States,
Whether lu.wfu]l_}' ar unlnwfu]l;r, is the qucation."

Mauny cases, Federal and others, were cited helow by

appellant, sach as

Steamer Siren vs, U, 8., 7 Wall. 152,

in which it was held that a man-of-war could not be libelled,
ete. But it will be found that in every case in which the
«immunity of the sovereign” was sustained us a defence, the
thing attncked or sought to be recovered, wus not the plain-
Uff’s property, but admittedly the State’s.  An action of eject-
went or replevin, in which the speeific property of the plaintiff
is demanded, is one thing. A suit merely to enforee againss
the State a money cluim of the plaintiff, either by general
suit or by a specific procceding against some particnlar
property of the defendunt, is quite a different thing. Smith
vs. Reeves, 178 U. 8. 439, In the former ease a constitu-
tional right of the plaintiff (that his property shall not be
taken without compensation) is involved and must be pro-
tected. In the latter case, no such constitutional right is in
issue.

Defendant’s counsel however suggest that inasmuch as the
Penitentiary Board ilself is non-suable, under the Statute cre-
ating it, therefore, Mr. Weyler, its warden, is necessarily as
immune from suit as is the board, and that “a thing cannot
be dove indirectly which cannot be done directly.” This
very principle which they invoke however, shows, when
properly spplied, the falluey of their argument. Tf, as all
the authorities hold, the State itself cannot prevent suits
against its own diveet representatives to vecover from them
property that is wrongfully withheld from the real owuers,
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Al the cases cited involved efforts, by the plaintiff, not to
recover his own specific property {where a constitutional right
would be tnvolved as we have already sbown) but to make
the defendant respond In damages, ont of funds admifiedly
Lefonging to the defendant and {v which the plaindiff had no
_qr)('(‘{lfl'c clatw whatever—in faet which had been dedicated to
a purpose totally at variance with that to which the plain-

tifl"s snit sought to divert them.

B. THE EASEMENT OF THE PUBLIC TN CONSTIEUTION STREET
AS A STWEET HAS BEEX ABANDOSED AND LOST AND THE OITY HAS
NO LONGER ANY RIGHTS THERELS.

As we have said, this proposition Is presented in plain-
tiffs’ second and third prayers (Record, pages 75 and 77),
which the lower Comrt rejected purely becanse it eonsidered
it nnnecessary for the purposes of the plaintiffs’ case to
make auy ruling on this point.  If Judge Niles was right in
this, aud if the plaintiffy can maintain ejectment against o
wrongful ocoupier irvespective of the existence of the ease-
ment as a street (as we respectfully insist is the case), then
it is unpecessary for this Court to pass on this guestion.
O the othier hand, if Judge Niles was wrong in holding that
ojectiment can be maintained as long as the eusement of the
street exists, then it will be important for the plaintiffs to
show thal no such easement tn fuct does exist, or did when the
suit was filed in 1904.  (This question is, of conrse, open for
discussion in this wppeal, becanse while the pruvers were
vejueted as involving a poiut not necessary, in Judge Niles’
opinion, to be decided, no prayers were granted or rulings
wade against the theory of ghese prayers.)

The prayers in question set out the undisputed fucts as to
the conditions surronnding the diseontivuance of the use of
Constitntion street as a street (pages 75 and T8). Tt is not
woneeivable that ander these circumstances the City conld
stitl assert its former right to use Comstitution strect as a
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evan though Ly anthority, and in the name of, the State, cer-
tainly the State caunot accomplish this by ereating @ corpo-
ration, and making ¢ non-suable, and thus enabling thet cor-
poration  to withhold through ifs agents, property which
eould not be so placed beyrond the reach of its true owners
by patting it in charge of direct representatives of the State.
1t conld hardly be claimed for instance that in the Lee cuse,
although the direct representative of the United States Gov-
ernment was suable in ejeciment, the government might have
defeated the suit by incorporating u company to hold the
Arlington Estate and operate it as a fort, muking that com-
pany non-suable, and lettiug such company make the com-
mandant of the fort ifs agent and not the direct representa-
tive of the “State.”  Certainly that would be «doing indi-
rectly what can not be done direetly.” Nor Is there force
in the contention that a penilentiacry is such a vital part of
the machinery of government that ez necessitate” no suit
of any kind will be permitted which may in any wuy disturb
its operation. If a fort or a navy yard, designed to protect
and preserve the very integrity of the nation, are not by
reason of their eharacter excepted from the rule above indi-
cated, a penitentiary can hardly be.  No case has been and
we confidently assert cun be, cited which makes any such
distinetion in favor of juils or penitentiuries. Of course,
there are many cases, such as—

Moody vs. State Prison, 128 N. C. 12,

Clodfeter vs, State, 56 N. C. 51,

O’Hare vs. Jones, 161 Mass. 391,

Aliningo vs. Supervisors, 23 Huan. 351,
which hold that a State peunl institution or ‘its officials can
not be swed unless such snits are expressly allowed by the
State ; but these are merely in line with the doctrine, well
established in this State as elsewhere, on which rest such
decistons as—

Weddle vs. Schiool Commissioners, 94 Md. 334.

Perry vs. House of Refuge, 63 Md. 27.
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streef.  That it is uo longer physically or actually used as a
street is of course munifest. The sole question is, Qoes the
right to resume the use of it as a street still exist ?
Appellees respectfully submit that the facts of this case
come directly within the principles laid down in
Baldwin vs. Trimble, 85 Md. 403,

The City is esfopped to deny that it hus abandoned the use
of the street. It is not necessary that the estoppel should
exist in favor of any particular individual. The fuct that it
exists is sufficient.  And unquestionably the City is estopped
by its conduct towards and dealings with the penitentiary
bourd, to demand that the board shall now tear down its
burildings and allow Constitution street to be re-opened. The
obstructions which the City allowed to be placed in the
street were of the most permanent character possible, and
not temporary ones, snch as in—

Canton Co. vs. Baltimore City, 104 Md. at page
388.

In further support of the foregoing contention we respect-

fully refer the Court to the following additional authorities :
M. & C. C vs. Frick, 82 DMd., page 87.
Clendenin vs. . Md. Construction Co., 86 Md,,

page B5.

Cavton Co. vs. Baltimore City, 106 Md. 69,
Moule vg. Bulto,, § Md. 314,
Gephard vs. Reeves, 75 Til. 301
B. & 0. vs. Gould, 87 Md. 80.
Angell on « Highways,”” Sees. 314, 326.
Harris vs, Blliott, 35 U. 8. 25.
Barclay vs. Howell’s Lessee, 6 Peters, 513.

The defendant offered evidence to show that the provi-
sions of the ordinance calling for the closing of Constitation
street have never yvet heen consummated.  According o the
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evidence, the city having no further interest in the matter,
«hich involved merely an adjustment of damages and hene-
fits, has not concerned itself fn_rthe,r with the subject, 'Noth-
fug iu this however conflicts in an?‘ wny wf‘mtever with the
doelrine annoanced n the Baldwin eapse, in 85 Md. The
city has declared its iutention to give up the street.  If has

9;nnitted it to be actually closed.  Certainly that much is
an acenmplished fact. Morsover, it is o remarkable defence
for the defendant to advance, that becsuse the plaintiffs have
never been memded or fendered damages for the taking of
their property, they are therefore helpless and must sit by
indefinitely and see it occupied and built upon by other par-
tivs withont having the vight or power to prevent it in any
way whatsoever. Beulizing the lwevitable result of theiy
contention, defendants suggest that plaintifis might bring
mandamns to compel the formal closing of the street. But
what standing would the plaintiffs have tno maintain such an
action, in the fivst place, and in the second place, might pot
the city simply meet this by repeal-ing the ordinance? On
what ground conld sueh repeal Le resisted by the plaintiffs
unless it 1s in fact too fafe for the city to undo what it Las
done, that is to say, unless the city is estopped now to reclaim
the right o use the strest!

Moreover, if the argument of the appellani is sounnd, the
right of the city to demaud the re-opening of the street never
will be lost, unless it seey fit to have u formal condemuntion
to adjnst damages and benefits.  Fifty years may go by und
the situstion will be anchanged (for the question rests on
ewloppel aud wot o prescription, which does uot operata
against the nublic).

C. THE PLAINTIFFS ARE ENTITLED TO MAINTAIN EJECTMENT
AGAINST THE DEFEXDANT EVEX I¥ TECHNICALLY THE EASEMENT OF
THE PUBLIC I¥ THE STRERT SITLL TXISTS.

As we have said, if the point just discussed is well taken,
then this point becomes immaterial, wud wice versa.
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We respectfully submit, however, that the right of the
owners of the street Led to maiptain rjectment sguingt a
wrongful occupier, whether the easement of the street still exists
or not, 3s thoronghly well settled in this Stele.

The defendant arghes that to sustaily ejectment the plain-
tiff must show ULoth titie and right of possession, aud he
cluhns thay the riglt of possession doos not exist as long as
the street is in Jow a street,

That the plaiutif must show right of possession s of,
conrse unguestionable, bat that the owner of the street bed
has such right withio the weaning of the ejectment law, not-
withstanding the eusement of the public iz, we snbmit,
equally clear.  Certainly the Maryland role s clear, what-
ever may be the doctrine of sowe other jurisdietions, whevs
the nature of the estale of the public in the streel bed {3 viewed
differently.

Tu the cuse of

Thomas vs, Ford, 65 M., page 340,
this Conrt, at page 355, nses this Janguage

“The existence of an ordinary highway over the luwd
of an owner, whether it had its origin by eondemnation,
dedieation or preseription, does not divest him of the
property in the soil.  In such case be has full dominion
and eontrol over the land, subject to the easement of the
public, and he may recover if in ejeefment or bring av action
fur trespass agninst any person who deposits wood,
stones ot rnbbish upon the soil, or otherwise infringes
ppon the ordivavy proprietary rights of the ownev of
the soll, ln # manner not in the use of the sasement ag
a highway.”

Defendant seeks to escape the fovee of this cuse by arga-
ing that that was a country road, and that the same prineciple
does not apply to a city street. We respectiully submit that
there is no soundness 1o such attempted distinetion, aud
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T
neither authority vor warrant for it. On what prineiple
does it rest? Exactly when does a “public highway ™ in
course of development assume the legal charucteristios of a
city street in such a way as to strip the owner of the tecl-
nical right of possession which at one time at least, as said in
63 Md., he possessed ; in other words, at what stage of the
development of the “road” into a “street” does the legul
ehearacter of the estale of the cwner change?  Certainly this
Conrt bins never recognized any sueh illogical and impossible
Jdistinetion.  In the cases of

Canton Co. vs. B. & O., 79 Md,, at page 432,
and

C. & P. Tel. Co. vs. Muckenzie, 74 Md., at page 47,
this Court, in citing the 63 Md. ease, distinetly and expressly
applies the principle of that case {o o city street.

The difference is purely one of degree and not of priueiple.
The owner of a bed of u country voad has possibly a little
more actual advantages accompanying this technieal «right
of possession subject to the easement,” but in principle his
right and the right of the owner of the bed of a city street
are identical, und the leyal character of their estate is the
same. Moveover, there are roads avd roads. Will appel-
laut contend that us to some roads this “right of possession
exists " aud as to others it does not, the nature of the legal
estate thus depending solely on the extent of the physical
development of the highway ?

Again, what becomes of this “right of possession” when,
according to appellunt, the owner of the roadbed loses it on
the road reaching the dignity of a city “street”? Where
does the right of possession go? Who acquires it? The
right to maintain ejectment must reside somewhere. If the
vicnei has lost it, necessarily the Cify must have fallen heir to it.
But this Cowrt has distinetly held that such is not the ease,
that the City’s estate is not such us to entitle it to maintain
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ejectment, inasmuch as the City has, even as to City streets,
a mere easement, a wmeve Incorporeal hereditament.

See—Canton Co. vs. Baltimore City, 106 Md. 69.
Nicolai vs. Bultimore, 100 Md, 579.

Tho defendant here practically velies on an outstanding
title in the city; but this reliance fails him, because *an
outstanding title in another means such a title as the stranger
could recover on in gectment against either of the contending
parties,”’

Waltemeyer vs. Baughman, 63 JMd. 200.
George’s Creek Co. va. Ditmold, 1 Md. 2925.

In the Canton Cowmpany case in 106 Md. the City’s coun-
sel pressed upon the Court (see Record, page 82) authorities
of other jurisdictions holding a different Jdoctrine as to the
vature of the City's estate and rights in such cases, bot this
Court refused to follow them. In other words, some juris-
dictions have adopted the view that the #i#e is in the owner
of the street bed and a mere easement in the City, This
view has uniformly prevailed in Maryland.

Others hold that under special Statutes, as in the States
of Ohio and Illinois, the public receives a base or qualified
Jee, while the dedicator vetains merely e possibility of
reverter.  This reverses the position of the highway at com-
mon faw, and in Maryland, where the eusement in the public is
but an ineorporeal hereditement (106 Md. 569, 100 Md. 579)
and the estate of the dedicator in the street bed is an ordi-
nary fee, subject to an easement.

B. & O. vs. Gould, 67 Md, at page 63.

Phipps vs. W. M. R. R. 66 Md. 319 (for Mary-
land view).

Cullen vs. Columbus, 58 L. R. A. 785.

Morgan vs. Chicago, ete. Ry., 96 U. &. 716,

15 Am. & Fng. Ency. (2d Ed.) page 415 (for
other view).
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[t is fmportant to bear in mind this difference in view-
point, becanse most if not all of the few cuses cited by appel-
lant in support of his contention aguinst the right of the
dedieator of a street bed to maintain ejectment, will be found
to he based on the doctrive, nearly always the resull of o local
slafute, thut the fee in the street bed vests in the public as
long as the use of the street continunes.

For instance, their main case of

City of Cincinnati vs. White, 6 Paters 431,

went up from Ohio where as we have shown, the estate of
the public has been leld to be u base fee, and consequently
more than a mere easement, as it is held to be in this State.

Similar considerations apply to the other cases cited by
appellant on this point.

It is true that tecidentally the deecision in Cincinvati vs.
White discusses and throws doubt upon the right of the
owner of the boed of any highway Lo recover in ¢eciment the
 possession 7 of his estate ; but this is so utterly in confliet
with the practically universal view both before und since that
decision, that all the authorities not only refuse to follow i,
but treat it as merely obifer dicle. This is thoroughly pre-
sented in the criticism of the case of Cinecinnati vs. White,
contained in

Sedgick & Wait on «<Trial of Title to Land,”

where, in section 131, uuder the heading “City of Cincinnati
vs. White discussed,” the authors go into a critical analysis
of that decision, of its facts, reasoning, and the authorities
on which it was supposed to be based, and rexch the con-
clusion that the ruling that ejectment would not lie in suclh
a case 18 merely obifer.  That {Record, page 57) “the cases
on which it proceeds are in conflict with the nniversal cur-
rent of modern nuthority, the easement being uow regarded
as a mere liberty, privilege or advantage existing distinet
from the ownerslip of the soil.”
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How thoroughbly this aceords with the expressions of this
very Court, muy be readily seen by turning to the late case
of

Crendon Co, vso A 00 €L, 106 Md. 94,
to say nothing of the cuse of

Thomas vs. Ford, 63 DMd. 346.

See also the following sections of the same aunthority :
Secs. 130, 132, 141, 158, 526, 571,

Holding that the judgment will be for the recovering of
the land, subject to the easement.

We may also add, in reference to severul of tle decisions
urged upon the lower Court by the defendant, that
Becker wvs. Lebanon efe. Ry. Co., 195 Pa. St. 503,
Redfield vs. Utica, 15 Barl, 58,
where country rouds were involved, are directly in confiict
not only with the general doctrine on this subject but with
the express ruling of

Thomas vs. Ford, 63 Md. 346,

Lansburgh, ete. vs. Dist. of Uol., 8 Ap. Cas. 10,
was an action of ejectment against the District,  On page 16
the Court says :

“This is not the case of a suit by the owner of land,
with a highway upon it, against a trespasser holding
adversely to the owner as well as to the public right.
In sueh case, it may be that the owner of the fee could
recover possession in ejectment sabjeet to the publie
easement, and there is much anthority in support of
Dis right to do so.”

This is divectly the situation here presented.  Nuturally a
Distriet of Columbia Court could not dirvectly reject 6 Paters
431.
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In other words, the settled doctrine of the Maryland Counrts
and of the great majority of other jurisdictions, whatever may
he the rale prevailing in some forums, is that the dedication
of any highway, for nse us a highway, whether it be called a
highway, road, turnpike or street, creates mevely an easement
in the land so dedieated in favor of the publie, and like any
other eusement, does not disable the owner of the servient
estate from maintaining ejectment against some one who
nulawlully deprives bim of that estate, by uppropriating the
land to a nse other thun the servitude. He may sue and
recover possessiou subject fo the easement, whether it be a
public easement or a private easement.

15 Cye., page 25.

See ulso entirely in accord with the Maryland doectrine as
expressed in the Ford euge in 83 Md,, the following anthori-
ties :

15 Cye., “Ejectment,” page 25.

“S8o the owner of the fee subject to a public ease-
ment may under certaln circnmstances cover the land
subject to the public easernent.  Thus he may maintain
ejectment against an intruder who takes possession of
and uses the land for other purposes, or who claims ex-
clusive possession thereof, or ngainst « permanent encum-
brancer who oceupies the land for a purpose inconsistent
with the use for which it was dedicated.”

Citing many cases in Arkansas, California, Georgia, Indi-
ana, Massachusetts, Missouri, New Jersey, New York, Penn-
sylvania, Wiscousin and England.  Among them

Westlake vs. Koch, 134 N. Y. 58, t effect that—

“To malvtain efectment for any part of a publie high-

way to which plaintiff hus title, subject to the public

easement, defendants st have taken exclusive posses-

sion of it or have imposed upon it some burden incon-
sistent with the public easement.”
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And in note 18 to puge 26 of 15 Cye. it 15 said:
«This rule also includes those clatming ander the
origina) owner.”

Eliott « Roads and Streets " (24 Ed.) page 718,
See. B9,

“ And ejectment or trespass will Yie against ove who
wrangfully plices an obstruction of a permanent char-
acter apou that part of a highway in which the com-
plainant owns the fee.” '

Newell on « Ejectment,”’ page 3%, Bec. 22
«The owner of the land can sustain ejectment ngadnst
a party who has exclusively sppropriated o portion of a
highway to his nwn use, or approprintes it to any other
use than this servitude,”

{Nofe :~-This is sail upder the heading, < Highways,
Public Roads, Streets, etc.”)

17 Wood on “Insirences” {30 Ed.) page B4, Sec-
tion 697 :

“The owner of the fee may maintain ¢jectment against
one who appropriates any pait of the streef, or trespass
against any one who exercises his right of transit over
the same ip ap wnreasonable munner.”

Angell on +« Highwoys ™ (34 Bd.) page 427, Hec,
319 :

v It is now perfectly well settled that the owner of the
fee is entitled to protect Lis right ju the soil by every
speeies of action which wonld be open to him if his
land were disencambered of the way., In Goodtitle vs.
Alker, which was ejectment for fand subject to a high-
way, it was wrged by the defendant that in a case at the
Gammer Assizes wt Gxeter, it had been held by Lord
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Haordwicke * that no possession conld be deliveve. of the
soil of the highway and therefore no ejectment would
he for it, and if it was a nnisance the defendant might
Le indicted.” But Lord Mansfield, patting this case out
of the way entively, us being so lonsely remembered and
impertectly reported as to deserve no recoguition, suid
sThere is no reason why the platutiff shonki not have o
right to all the remedies for the freebold; subject still
indeed to the servibude of easement.  An nssize wonld
e if he should be disseised of 1t; an ———— action of
trespass would lie for an wjury done to it * % % T
see no gronnd why the owner of the soil may not bring
It is true
iudeed that he must vecover the land subject to the way,

2 ar

ejectmment as well as trespass.

but surely he ought to have a specific vemedy to recover
the Jand itself, notwithstanding its being subjeet to an
exsement upon it.” The point thus decided has been
repeatedly re-uffirmed in subseqaent decisions.”

The author then goes on to say that the principle thus
announceld by Lord Mansfield has been questioned iu the
Supreme Cowrt, Cineinnati vs. White, 6th Peters, but after
eritically analyzing the Supreme Court decision, he says that
it must be regurded “us the extre-judicial dicta of an indi-
vidual ™ (page 429), anid based npon *a very imperfect review
of the authorities, if not upon some wisapprehension of
principle.”

1 Ane (& Eng. Cye., page 473

“Thns, highways, streets and the like arve public euse-
ments, and the owner of the lund subject to the ease-
ment may maintain ejectment against an intrader who
has seized and approprinted the land exclasively to his
own use, or hus used the same for 1 purpose not authou-
izedd by the easement.”  Citing cases frow wany states,
and wdding in foot vote 2, *eompare Cinciumati vs,
White, § Peters 431.°
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IT American Iﬁye-ﬂ?, Page 1978, Section 26 :

“The owner of the fee of land subject to nn ensement
of a pablic highway may maintain ejeetment agaiust an
intrader who tukes possession of it nud nses it for other
purpages.”  Citing eases from Ark., California, Conn.,
Gu., Ky., Mass., Me., Mich,, Miss.,, Mo, N. J, N. Y,
Pu., Vi, Wis. {t» which shorld be added Murylund,
63 ML),

It will be seen that not one of these anthorities, nor euy
anthority as fur as we have found, makes any (istinction as
to the character of the legal estate between a street and any
other publie highway.

See ulso—duckson vs. Helhaway, 15 Johns, 447,
Phipps vs. W, M. B R, 06 M. 323,
Liemeaie vs. Bell Live, 81 Md. 73

On the contrary, there are many decisions in which the
“highway " in question was distinetly a «city stieet.” We
quote only a few of them.

Thomas vs. Ehund, 184 Mo, 392

This is a flat decision in favor of the right of the owner
of the bed of a ecity sfreel to maintain gjectment against a
wrongful ocenpier who pluces o permanent obstraction on i,

Morveover, precisely the sime arguments were advanced in
that case as are nrged in the case at har, quoting from page
398

“An actiop of ejectment is a possessory action, and a
judgment thereon for the plaintiff entitles him to the
possession of the prewises rvecoveved. Tt is insisted
therefore, that the execution of such a judgment would
us to the public be the were substittion of ope wrong-
doer for auother.  The leadiug anthority, in sapport of
this position s Clneinmati vs. White, 6 Peters, in which
the right to a remedy by ejectment wus deuied oun the
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ground thut the plaintif, by invoking that remedy,
seeks to be put in actual possession of the land, and
this woull subject him to au indictment for a nuisance,
the private right of possession being in direct hostility
with the easement or use to which the public are
entitled, and taking possession subject to the easement
being ntterly impracticable.”

The Court then goes on to review the authorities and
reaches the conclusion (page 400} that ‘
“«No good reason can be seen why ejectment should not
e, and fhal it does lie has been affirmed generally by the
texct writers and Courds.”

See this case especially as directly in point.

Warwick, ete. vs. Mayo, 15 Grattan (56 Va.) at
puge 946 :

“ A doubt has been cust upou the right of the owner
of the soil of a highway or public square to recover in
ejectinent against one who tukes extensive possession of
the ground by the cases of Cincinnuti vs. White, 6
Peters, 431, and Barclay vs. Howell, Id. 498; cases
mueh relied on 1o the argument here. The cases are
reviewed in the uote of Walluce & Hare, and it is shown
that the remurks of the learned judge were the extra-
judicial dicta of an individual ; for it was obviously well
nuderstood that the cases were carried to tite Supreme
Court for the settlement of the right of the public to
thie eusement ; and as the plaintiff claimed exelusive
pessession, the Court, in deciding against that claim
probably did not feel called npon to decide on the right
to recover subject to the easement, for whieh the plain-
Hif cared nothing. Whatever may be the law of that
Jorum, in Vivginia the rule hos been established by e
withoritative decision of the very point in accordance with
the settted doctine of the English Courts and the Courts
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of the counivy so far as we have beew veferred to {hem
except the Supreme Coart”

Nofe :—In the case above cited, the Virginia Court of
Appeals was dealing with o city street.

See especially puge 548, where the Court says that for the
purpose of suit in ejeetment by the owner of the soil subject
to the eusement, seizin s identloal with the possession.

Taylor vs, Armstrong, 24 Ak, page 105:

«In Goodtitle vs. Alker, 1 Bury, 133, it was beld by
Lord Manstield that the owner of the fee may maintain
ejectent against one who obstruets o highway and
vecover the fand subject to the public easement. Though
the correctiess of this decision wus questioned by My.
Justice Thompson in the case of City of Cineiunati vs.
Lessee of White, 6 Peters (U. 8.) 431, yet it has been
followed and approved by the American Courts and
and text-writers generally. (Citing many cases).

w dnd this rule applies tu streets in fowns and cities as
well as fo highweays.”

Adamms vs. Savatoga, ete., B R o 11 Burb.
414, page 415
« Ejectmeut will not Iie for a street, unless the occupa-
tion thereof by the public is wholly meonsistent with the
public easement.”

See also—Robert vs. Sadler, 104 N, Y. 289,
holding that the City's easement in o City street ¢ justifies
only the taking of earth and soil which the process of con-
struction or repair reqnives, and pecessarily compels to be
removed.”

See alsg puge 234

“Phe cases which hold that the fee in u highway

devated to the perpetunl casement of the public is only
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of pominal value, need not be eonsidered. If such
vitlue is in any case a question of law which the Court
mayv determine, the smallness of its value does not
jusiif_v a seizare of the fee without due and lawful
authority, or its destruction by indirect rulings.”

See acpecially to the sume effect,
- Viliski vs. Minneapolls, 40 Mint. 308,
holding that the mere fact that the owner of the street bed
Las no authority without permission to enter the street, and
quarry stone, does not justify the City, which has control
over the streef, in taking .the stone, in disregard of his proj-
erty vights.

Rich vs. Minneapolis, 37 Minn. 423, at page 424 :
“The public acquires in a street only a right of way
with the powers and privileges incident thersto. Sub-
ject to this right, the coil und mineral in a street belong
to the owner of the fee, the same as if no street had
been laid out.  When the surface of the land is above
grade line, so that in order to grade and improve the
street it i3 necessary to remove superincumbent mate-
rials, this may be done and probably such material muy
be used if necessary, in improving other parts of the
street but the public easement justifies ouly the taking
of material which the process of the coustruction or

vepair of the street requires.”

The gnestions we have discussed cover pructically all the
(uestions really controverted iv this appeal. We will now
briefly refer to certain minor questions, of pleading, ete., that
arose in the course of the case.

Tuking them up chironologically :

(1) PrEas oF LIMIraTioss.
These are set out on Record, page 9. The plaintiff
demurred to each ples, and the Conrt sustained the demur-
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rer. As to the second plea, which relates only to the claim
for “mesne profits ’ the Court’s opinion (Record, pages 13-
14y indicates fully the grounds on which it sustained the
demurrer to the plea. But it is needless to disenss this
question, because the plaintitts snbsequently abundoned their
claim for mesne profits.  Hence the sustuining of this demur-
rer did not prejudice the defendant, whether it was correct
or ineorrect.

As to the third plea, that the “ulleged cause of action "
{an ejectment suit) did not acerue within three vears, it is of
course needless to discass this.  See, however,

Jolnson vs. Hanson, 62 Md, 25.

(2) AppirtoNar Prea (filed November 2, 1907, puge 10).

The demurrer to this plea also was sustained. As the
defendant the Penitentiary Bourd was later stricken out, the
question is whether Wegler could file such a plen. We have
already discassed the reusous why the facts alleged in the
plea constitute no defence. We shall also show later that
the form of the plea is uot permitted by onr practice.

(8) “ApprrioNaL PrLEss or WEeyLEr” (Filed Febroary 135,
1909, puge 14).

These were also demmred to, and the demurrer sustained.
As all the facts alleged in these pleas were later proven
under the general issue, and all proper defences could be
made under that ples, no harm was done the defendunt in
any evend, by sustaining the demurrers.

Wallis vs. Wilkinson, 73 Md. 128,

In so fur as the substance of these pleas is concerned, the
law bearing on the questions which they raise has already
been fully discussed. Not one of them in fact constitutes a
good defence, even if such facts could be pleaded in this
\V'd,y.

But apart from this, the pleas are totally improper.
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The jirst plec {page 15) in snbstatice admits that defend-
ant is in physieal possession of the property, but disclaims
title or claim of title thereto.

The Code distinetly provides what pleas the defendant
v file and what shall be their effect,

) Code, Art. 75, Sec. 71,

ail under these provisions the plea of “ not guilty ™ (which was
jited in this case) amounts to ““u confession of the possession
aml ejectment and only puts in issne the title to the prem-
jses andd vight of possession and the amount of damages, ete.”

1D

The pluintiff must recover on the strength of his own title,
aud title in another may be proven, but under our practice
this should be done under the plea of « not’ guilty.” The
defendant either does or does not resist plaintiffs’ elaim. If
e does resist it, that is an “ouster” by the defendant
and onr Code provides that the plea shall be ‘“not guilty,”
whiclt has that effect. If defendant does not resist it,
he cau disclaim any interest, as the Code also provides.
B3nt he must do one or the other. He cannot both refuse to
give up possession and yet disclaim any interest. Nor, of
conrse, cunr he rely upon the fact that he holds merely as
emplovee, and at the will, of some one else, and that he is
governed by a *“ set of rules ” of his employer (Exhibit, Ree-
ord, page 18), if in fuet thut employer has no right to keep
him in possession.  Ouly “ outstanding title in another ™ will
protect hin.

Defendant’s second plea {Record, page 15) clearly pleads
i defence whicl is provable under the general issue plea, if
at all, and is besides manifestly insufficient.

The third plea ulso manifestly is improper. In the first
place, every plea wust by itself constitute a good  defence.
Taking this plea alone and apart from the others, what does
it amonnt to? A defendant in ejectment, veplies that “ he is
A penttentiary employee.” Nothing whatever is shown in
this ple, to connect the penitentiary with the suit, in any
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way whatever. The same techunical objections under our
Code provisions apply to this as to the other pleas. We have
already discussed the subject of the suability of an agent of
the State in cases such ag this.

The fourth plex (Record, page 15) admits in substanee
physical possessiou or oceupancy of the property but denies
that lie is in legal possession. The very purpose of an aject-
ment suit is to reeover from one who is in uctual possession
and restore the property to the plaintiff. who is entitled to
the legal possession.

The same reply might be made by auy defendant, iv any
ejectment suit. The Code, as we have said, provides, how-
ever, that a defendant must either disclaim any interest in
the controversy or dispute the plaintiff’s claim.  He cannot
resist the claim aud ut the same time assert that e is doing
it only for some one else, and that he, the Jefendant, is in
ne wuy personally vesponsible or linhle,  Moreover, all these
pleas ave inconsistent with the plea of “wot guilly ™ which
admits the poasesswn of the p!amtzlfa and their efectinent by the
defendant.”

Brooke vs. Grregg, 89 Md. 237,

Unguestionably they caunot be filed with a plea having
that effeet.  In any event the allowauce of special pleas where
the matter can be raised under the genernl issue plen which
was jiled in this case, is in the discretion of the triai Conrt
and is nnt the subject of un appeal.

Vallis vs. Wilkinson, 73 Md. 132,

But us we huve said, all these attempted defences weve
Jater raised in the evidence and priavers, so ho harm whatso-
ever was doue the defendant, by pot permitting them to be
specially pleaded. Hence, the question of pleading is a
move interesting than practical ove in this case.

Wallis vs, Wilkinson, 73 Mil. 129,
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(4) Pramvripss’ FiesT PRAYER.
This is merely 2 statement of the provisions of the Code

in such eases.

Code, Art. 75, See. T1.

The same ruling hins in substance been passed upon and
nppmved by this Court.
See--Brooke vs, Gregg, 89 DMd, 237,
Wallis vs. Wilkinson, 75 Md. 131,
Teme vs. Davis, 87 Md. 593,

(5) The deeds whereby the street bed was dedicated in
1881, did unt convey the title in the street bed to the abut-
ting lot owners, but retained it in the grantors, the plaintiffs’
ancestors.

While we understand this is not disputed, we merely
rofer to—

Peabody Heights vs. Sadtler, 63 Md. 33
B. & 0. vs. Gould, 67 Md. 63.
Rieman vs. B. & O., 81 Md. 68.

(6) As to Plats. One was filed with the declaration and
used in evidence. By agreement, to save expense, these were
not incorporated in the printed record {Record, page 40).

In conclusion we respectfully suggest that if it be true, as
it mngt be, that the plaintiffs, like any othier owners of simi-
lar estates, are entitied to have their property back again, as
soon as the pnblic ceases to need or to use it for the only
purpese to which it was dedicated by plaintiffs’ ancestors,
there is little equily in seeking to deprive themn of this right
on the purely technieal grounds,—

() That the defendant, however wrongful his reten-
tlon of their property, cannot be sued for its recovery ;
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() That the City has itself neglected to take any
steps at least to award the plaintiffs their proper dam--
ages for the taking of their property, or

{e) That for technical reasons, no action at luw such
as ejectment or trespass can be maintuined, no matter
how widely defendant may have diverted tlie property
from the only use for whicl it was dedicated to the
eity,

If the defendant is right in his coutentiou, the plaintiffs
have no remedy whatever, the estate which they admittedly
own in the street bed has peither actual nor legal value, and
it is unnecessary eitlier in this case or in any other similar
case to pay any attention to the rights of the street bed
owner before diverting his property to auy nse whatever, no
matter of what kind.

In the Court below mnch was said by appellant as to the
alleged want of merit in plaintiffs’ claim, and it was sug-
gested without any evidenee to support it, and evideutly
because of iguorahce of facts which have since Leen made
known to the appellant’s conusel, that plaintiffs had deliber-
ately stood by and permitted valuable improvements to be
made on land to which they had a concealed claim. We
will ot disenss this question further, as it cun ave no bear-
ing on the issue whatever, and no evidence showing the real
history of the matter is in the record. In this Court the
sole gquestion is, bave the plaintiffs wade ont sach ¢ case ag
to entitle them to a judgment by the Court that they are the
owners of and entitled to the possession of the land for
for whichi they sue. It is not for the Court at this stuge to
consider low ineonvenient the enforcement of such a judg-
wment might be to the State anthorities, or how the Cougt
conld enforce such a jadgment shiould the anthorities decline
to acquiesce In it.  As the decisions previously cited say, it
1s not to be presumed that when this Court has decluared
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what the rights of a litigant ave, the State will refuse to
qecord him those rights or to respect the Court’s decision.
And if there are in fact other grounds on which the enforce-
ment of the plaintiffs’ claim should be restricted or pro-
Libited, the defendant has ample opportunity and right to
Diring these fo the Court’s attention,

Respectfully submitted,

FREDERICK H. FLETCHER,
RANDOLPH BARTON, Jx.,
Altorneys for Appellees.
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26 Am. & Eng. Encye, 24 Ed., at page 491,

“ A suit against individuals to recover the possession
of property of which they bave actunal possession and
contral is not to be considered o suit against the State
merely becanse those ndividuals cluim to be in right-
ful possession as agents of the State and assert title
and right of possession in the State ; but the Court will
enquive whether the plaintiff is in law entitled to the
possession, and whether the individual defendants huve
any right in law to withhiold possession, and if it be
found that the plaintiff is entitled {o possession aud
that the elaim of right of possession and title in the
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State is withount Jegal fouudution, will adjudge that the
plaintiff recover possession.”
Cooley, = Constitutional Limitations,” Tth Ed.,
pages 23 and 24, note 2
Citing 106 U. 8. and following cases, as the vecognized
law on the subject.

Board of Public Works vs. Ganti, 78 Va, 455,

“ Snits agninst agents nml oflicers of a governent In
possession of specific praperfy nuder a void title, may be
maintained by the triee owner, and Jt s uo answer for
them to suy that the State Las an interest in or claim
to the property, but no decising bas gone o tlre extent
of affirming that such suit can be maintained for the
vecovery of maoney o properly belonglig to (ke Siute,
because i appens to be foaw! iu the possession of {ts
winisterial officers or agents.”

See page 464 of this Jdeeision, eiting 106 U, 5., and speak-
ing of it as follows:

“It Is & discussion worthy of that high tribnval in its
pulmiest davs.”

Whalley v Patten, 10 Texas Civ. Ap. 77,

“One in the actoal possession of land muy be sued

therefor In trespuss to try title, although Le lioll suel

possession only s an officer and agent of the State,

and the suit s not one agutnst the State.”
Citing 106 T. S,

Sauders vs. Saxton, 152 N Y. 477, at page 479

«In U, 8. vs, Lee, 106 U, S 100, it was hield that
while the Unired States conld not be sued withour irs
consent, still un action might be brought in &jectment to
recover lauds in the possession of officers aud agenrs of
the TUnited States.  These cases aud others fully sup-
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port the doctrine that the officers and agents of the Unifed
Stertes cod of the States snay be sued fin lhexr wlegal acts
or fo recover property illegally possessed by them, despite
the pmity of their principal, efe.”
Sulem Flowring MWills vs. Lovd, 5% Pac. Rep. w1
page 1036 (Sapreme Ct of Oregonn  Re-
views atdd approves Lee Case, 106 UL 8.

Elmore ps. Fields (Suprewe Ct of Aled, 45 So.
Rep. ut puge 67
Tt must stand to reason that no person exn conimit
a wrong wpon the property or person of another and
escape Hability, upon the theory that he was aeting for
and iu the pwe of the Government, winel: is rumune
from suit at the instance of one of its subject.”
Citing, wnony others
I 8. vs. Lee, 106 T, S,
Tindel vs. MWesley, 187 Tl 8,

Nofe: This case i Interesting because the defendant
wis Hadea of the State Paidtentiary, and be sought tn
escape on a plea that this was i effect a swit wyamst
the Stafe”

Bonwetl va. Fallier, 114 X. W. 885 (Supr. Ot of
Wisconsin,)

“An action wgainst State officials to enjoin them from
epgforelug an upeonstitutions] lnw 1s not an wetion against
the State, amd the lmy, so called, vifords them no protec-
tiom.

“They are judiclully regarded ay activg in thelr per-
sonal cupacity.”

Citing -~ Er prorte Yoy, 209 U, %, 123,
which in turn veatfirms (p. 154 UL S vs, Lee, and Tindal vs.
Weslev, 167 T. 8. Even the dissenting opinion does this
(p. 1910
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ADDITIONAL AUTHORITIES 0N RIGHT To StE 1N EJECTMENT A

WROXGFUL OCCUPIER OF STREET Brp.

(urnsey vs. Novcthern Culiyfl Ry, Co, 94 Pae
Rep. 865 (Calil)

Dusenbury vs. Mufual Tel Co, 11 Abbott X C.
(N. XL 440

Lewls, “Eminent Domain,” Sectinn 647.

T Eney. of Pl & Pr., pages 269 and 270,

FREDERICK H. FLETCHER,
EANDOLPH BARTON, JR,,
Attorneys for Appellees.



