JOHN F. WEYLERL, } IN THE
)

Waden, et - Gourt of Appeals

F OF MARYEAND,

\ APriL Trir, 1909,
' (FENESAL DocRET,

FRANK T. GIBSON, g1 aL. |
: Na, 39,

Appeal From the Superior Court of Baltinare City,

SUPPLEMENTAL BRIEF FOR THE APPELLANT,

A.

As 10 the right of the Appellees to maintained an action of
cjectment against Warden Weyler for land vovered by pary
of the Penitentiary Buildiug:

lu the original Brief for the Appellant it was attompred to
show that as this snit s (e reality a suit sgaiuse the State of
Marvland to recover lawd used by the State for a public pur-
pose i, e, the Syate prison, the action ean not Le naintained.

Tn 17, & vs. Lee, 106 UL 8, the Supreme Conrt by a ma-
jority of one, held that ejectment could he brought againss an
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In 1892 by Ordinance No. 111 {(Approved October 17th},
the Mayor and City Couneil in the exercise of the power con-
ferred upon it by the General Assembly of Maryvland, or-
dained that Great Constitution Street should le elosed. No
proceedings were falen under this ordinance to legally close
this Streef. (Record, page G6.)

In 189G the Directors of the Maryland Penitentiary hav-
ing previously acquired the abutting property on both sides
of Great Constitution Street (Record, page 54) built over the
bed of this Street. (Reeord, page 3+.) They evidently
acted under the mistaken impression that the mere passage of
the Ordinance closed the Street, and that the Street being
closed they, as the owners of all the abutting propery, had the
right to build over the bed of the Streect.

The prisoncrs and officers were moved into the new Peni-
tentiary Buildings on December 10th, 1899, the new build-
ings having been at that time finished at a cost of $913,000.
(Record, page 54.)

Then on March 22nd, 1904, this suit was instituted by the
Appellees, evidently on the theory that when the Penitentiary
Building was constructed over the bed of Great Constitution
Street the public easement was destroyed, and that the heirs
of ex-Governor Carroll, as the owners of the servient fee,
were entitled to demand possession of the land.

The Appellees filed an Amended Declaration on March
26th, 1907 ; to this, the then defendants, the Directors of the
Maryiand Penitentiary and John F. Weyler, Warden, filed
three pleas: first, the general issue, and secondly and thirdly,
differing forms of the plea of the Statute of Limitations. The
Appellees joined issne on the general issue plea, and de-
murred to the two pleas of the Statute of Limitations. On
Nevember 2nd, 1907, the Defendants, leave of Court to file
the same first haviug been obtained, filed an additional plea



defense i thar he acted nnder the orders of the govern-
went,  In these eases he 15 ot sned Az, or bhecanse he =
the officer of the govermnent, but as an individual, and
the Conrt 1= not ontsed of jurisdietion hecanse he asserts
authovity ax such officer.  To make out his defenze he
st show that bis aurthority {s sufficlent in law 1o pro-
teot him. Afrer eiting several eases to this peinr, he
added s To this class belongs alzo the recent case o
[ruited States e, Lee, 106 7. 8, 196, for the action at
ejectment that ease is, in its essential .chavacter, an
aetion of trespass, with the power in the Conrt 10 restore
P possession to the plaintiff as part of the judgument.
And the defendants Strong and Kanfian, heing sued
individuadly as frespassers, sel np thely anthority a=
ufficors of the United States, which this (onrt held to he
anlawfnl, awd thevefore insufficient as a defense.  The
judswent i that case did not conclnde the United
Stutes, aa the opinion carefnily stated, but held the offi-
cors liable as wnanthorized trespassers, and mrned then
out of theiv unlawfal possession.”  Cawmingham vs. Ma-
can aud Bewnswicl Boilroad, 109 UL 8. 446, 452.7

Now, if it be assimed that the doetvine of the case of £, N
rx. foe is the correet rule of law, we see that even under the
puling in that case this suit is only waintainable against Mr.
‘Weyler on the theory that he 15 a wrongdoer, and that he is
colnnitting a trespass by wrongfully withholding from the
appellees their property.

Tt is therefore essential, even under the ruling in the Lee
Case, that Wevler shaald he in actual possession of the prop-
erly,

As the Statute Law of the State demonstrates that Wevlev
wis rof o possession of the land sued for. and also shows that
it was bevond his power to surrender this land to the appel-
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lees, it is most illogical and nnreasonable to hold bim 4 wrong-
doer for failing to do a thing which it was legally impossible
for hin to do. {. ., to surrender the land sued for.

B.

To show how inapposite are many of the cases relied on by
the Appellees, it is not amiss to call to the Court’s attention
the case of Elmore vs. Fields, 45 Soutbern Rep., p. 67, eited
on page 3 of the Appellees’ Supplemental Brief.

Tt is true as stated by the Appellees that the defendant in
that ease was the Warden of the State Penitentiary. But
there the analogy between the cases ceases. There the suit
was not bronght against the Warden to recover jndgment for
the land on which the State had built and was maintaining the
Penitentiary ; the suit was for damages for having wrongfully
cut down tivaber alleged to belong to the plaintiffs.

C.

Tt is also proper to call the Court’s attention to several er-
rors in the Appellee’s original Brief.

{a)} It is a mistake to state (as is done with great appar-
ent confidence on pages 9 and 10 of the Appellee’s original
Brief) :

“Tf, as all the authorities hold, the State cannot pre-
vent suits against its own direct representatives to re-
cover from them property that is wrongfully withheld
from the real owners even though by authority and in the
name of the State, certainly the State cannot accomplish
this by ereating ¢ corporafion and making it non-suable,
and thus enabling that corporation to withhold through
its agents property which could not be placed bevond the
reach of its true owners by putting it in charge of direct
representatives of the State.”
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“And for a third additional plea to the Declaration in
said cause, savs that he is an employe of the Directors
of the Penitentiary, and holds his emploripent under
and at the will of said Directors and subjeet to the rules
and regolations adopted by said Directors.

“And for a fourth additional plea, ke says that he is
an emplove of the Dircetors of the Maryland Peniten-
tiary aud holds his emnplovment under and at the will of
¢aid Directors and subject to the rules and regnlations
adopted by them, and that neither by virtue of his said
employment nor of the rules and regulations adopted by
said Directors is he in possession or charge of the prop-
erty mentioped in the Declaration in this cause or of the
management theveof.”

With these pleas was filed as an Exhibit a copy of the By-
Laws of the Maryland Penitentiary (Record, pages 16-37),
which By-Laws preseribe the Warden’s duties and powers.

The Plaintiffs and Appellees demurred to all these addi-
tional pleas (Record, page 37), and on February 17th, 1909,
these demsurrers were snstained.  {Reeord, page 39.)

The case was then by consent tricd on the general issue
plea before the learned Judge below without the intervention
of a jury. (Record, page 39.) -

At the trial an admission of Counsel that ex-Governor Car-
roll and his wife were on May 19th, 1831, seized in fee sim-
ple of the Iands deseribed in the Amended Declaration and of
the lands surrounding the same was offeved in evidence (Rec-
ord, pages 41-2). The Plaintiffs then offered in evidence from
the original Land Record books of the Superior Court three
deeds dated respectively, May 19th, 1831 (Record, pages 43-
4675 July 13th, 1831 (Record, puges 46-48) 5 and July 15th,
1831 (Record, pages 49-52). These three deeds all show that
ex-Governor Carroll and his wife had on the dates pamed in
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was no discussion of the right to bring or maintain eject-
ment for placing additional burdens on City Streets.

Tt is noteworthy that in delivering the opinion in t}:us case
(74 Md. 47), Jupee McSaERRY said:

“The nse to which streels in 2 town or city may be
lawfully put are greater and more numerous than in the
case of an ordinary read or highway in the country.
With reference to the latter, as we have just observed,
all the public acquires is the easement of passage
and its incidents; and hence the owner of the soil
perts with this nse only, retaining the sod), and by virtue
of this ownership is entitled, except for the purposes of
repair, to the earth, timber and grass growing thereon,
and to all minerals, quarries and springs below the aur-
face. But with respect to streets in populous places, the
public convenience requires more than the mere right of
way over and upon them. They may ueed to be graded,
and therefore the municipal authorities may not only
change the surface, but cut down trees, dig up the earth,
and may use it in Tmproving the streer, and may make
culverts, drains and sewers upon or under the surface.
Pipes may also be laid under the surface when required
by the various agencies adopted in civilized life, such as
water, gas, electrieity, steam and other things capable of
that mode of distribution, 2 Dillon Mun. Corp., Secs.
1i56a, 688. Subject to these and other like rights of the
municipality and the public to the use of 2 steeet for
street purposes, the owner of the fee in the bed of the
street possesses the same right to demand compensation
for additional servitude placed thereon, that the owner
of the bed of a highway in the ecountry is entitled to.”

{¢) On page 13 of Appellees’ Brief the curious wistake 33
made of supposing that when a street is closed the owner of
the strect bed is awarded damages. Of course directly the



Street, and after that Constitution Strect coundd not be
used for purposes of public travel by the public. As
ncar as 1 ean remember this may buve been in 1805, but
T am almost positive it was in 1896, because we could
not do anvthing fo the property until after we got the
§500,000 appropriation. 'The exterior part of the walls
of the Eager wing are of granite and the interior of
brick. It goes right across the bed of Constitution Sireet.
No part of the bed of Constitution Street is open be-
tween Eager and Truxton Street. Tt is not entirely
covered by the building, part of it is vacent ground in-
side of the institution. The outer walls are oun Eager
Street crossing Constitution Street.  The building of
this wing is about 50 or 55 feet high. The wing is used
for cells for housing the prisoners. These walls at the
base are 3 feet wide, running up to about 2 feet, The
entire buildings including steel cells, equipment of build-
ings, ‘cost i the neighborhood of $913,000, without the
ground ; that is, the wing on Forrest Street, the Admin-
istration Building, the wing on Eager Street, the power
house and the long building for the dining room and
kitchen, The administration part of the building fronts
on Forrest and Eager Streets, and is 86 feet sguare.
The part of the building over the bed of Constitution
Street is absolutely essential to the rest of the bwlding.
There was paid for property taken for the penitentiary
on hoth sides of Constitution Street less than $30,000.”

Warden Weyler (Record, pages 53-37) gave in further de-
tail evidence that the land in contvoversy is now within the
exclusive possession of the Maryland Penitentiary and that
it is used as part of the public prison.

On eross-examination Mr. Weyler identified and proved to
he correct, the copy of the Penitentiary By-Laws filed with
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and conveyances out of which the causc of action arose took
place in 1788, 1789, 1791, 1794, 1795 and 1800,

The case could not therefore have been affected by a statute
passed by Ohio in 1831.

D,

.. The placing of an additional burden on the bed of Great
Constitution Street was a matter which authorized the owner
of the servient fee to file a Bill in Equity for an injunction to
prevent an additional burden being placed on the street bed ;
but doing this wrong did not relieve the land of the burden of
the easement resting upon it.

\s was said by the Supreme Court in Barclay rs. Howell’s
Lessee, 6 Peters, 507:

“If this ground had been dedicated for a particular
purpose and the City authorities had appropriated it to
an entirely different purpose, it might afford ground for
the interference of a Court of Chancery to compel a
specific execution of the trust, by restraining the corpo-
ration or causing the removal of the obstructious. But
even in snch cases the properiy dedicated would not
revert to the original owner. The use wonld still re-
main in the public, limited only by the conditions im-
posed in the grant.”

See also— ,
Bayard vs. Hargrove, 45 Georgia, 342.
Harrison vs. Augusta Faetory, 73 Georgia, 449.

E.

It being settled that a Bill in Equity can be filed by the
owner of the fee in the street bed to require the removal of
obstructions placed in the street which ameunt to an addi-
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“Q. T have asked vou about the By-Laws whether
they ave not the By-Laws {

“A. Yes, sir; this was adopted m 1889.

“Mr. Straus: These are the By-Laws!?

“A. Yes; in use today.

“Q. Just to get an understanding of the natter let
me ask you this: Suppose the Board of Directors were
to have a special meeting tonight under the practice over
theve, could they tell you to mave out at onee and quit?

“A. They could dismiss me af once at any time.

“Q. You do not clatm {o hold under any lenure except
by the will of the board?

A, Entirely so

He further stated (Record, page 60) that he was the ex-
ecutive officer at the Penitentiary; that John F. Leonard, the
Assistant Warden, was in charge on the day of the trial while
the Warden wus absent in Court, Both the Warden and the
Assistant Warden are subject fo the control of the Board—
the Board had control of the building and could dismiss the
Warden tomorrow and he and his family would have to move
out.  (Record, page 61.)

Mr., Weyler also proved (Record, page T4) that at the
mstance of the Board of Directors of the Penitentiary Mr.
John T. Ford, who was at that time a member of the Board
of Directors prepared the advertizement giving notice that
Ordinance 111 for closing Great Constitution Street wonld
be introduced in the City Couneil.

The Defendaut and Appellant proved by Messrs. Samuel
F. Sharretts (Record, pages G1-65) and Frederick W. Story
(Record, pages 65-T4) the course of proceeding in closing a
street.

These proceedings are just the reverse of those pursned in
opening a street. After giving the appropriate notices, the



