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The main defense to this action of gﬁecnment wnici
is raised py the pleas demurred to is tnat the land sougut LU be
krecovere@ is actually occupied by the State of yaryland for State
purpose;, to wit:- a penitentiary,; tnat, should there be a recov-
ery, it could only be made effective by dispossessing tne State

itself of one of the buildings actually used in luae anecessacy
work df carrying on its government; and consequently tie action
is reéiiywé\éuit against the State in its Sbvere{znggbééity.

In the sense that the State has an interest wiaich
is di?ec£ly affected and tinat the defendants nave no pepsonal
interest but are only holdiﬁg the land as officials of tne State,
the defendants " contention is palpably and.unqaestionably tfué;
'and it is also true that neither in tnis country noﬂ Enéland can
the <tate be sued without its consent, and tiat tune State of jary-

land has not given such consent.

‘ But it is also true that in maryland, in otuer
to an official of the government,acting as such/a different rule

and a different measure of protection from what is applicable to
non-official ' persons, and avowedly carries out the prianeiple

that administrative bodies must never be troubled in the exercise
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' of their functions by'any act whatever of tne Judicial power.
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Now it is obvious that if the State's agents
could once get possession of the lands of a private individual,
set up a penitentiary thereon, or use it for any otuer governmen-
tal purpoée and then defend themselves against the rigntiul owner

'y saying "This land is occupied for govermamental purposes, aind

any suit that you may briﬁg to recover it is Practid¢ally a sa
against the State", the Constitutional protection would be a vain
and delusive thing.

Upon the solemn declaration of tae people tiaat tus
State must not confiscate private property there would be engrait-
ed the exception that should the agents of tne State once succeed
in unlawfully getting possession of private land and putiing it
to a public use, the rightful owner would have no redress, exceptl
by grace of the very power that would be reaping advantage

of the wrong.

it is certainly true that there are serious incon-
" veniences when Courts are allowed to interfere witn, restrain, or
punish public officers, acting without malice, in good faitan, in
the discharge of their official duties and in strict obedience
to the orders of théir superiors.

These inconveniences néve been so.appérent tnat
there has grown up in certain countries - krance, 1or instagce -

a body of what is there called "Droit Administratif", that applies
« Y L L o

tb an éfficjal of the govérnment,acting as such/a diiie}ent rule
and a different measure of protection from what is applicable to
nén-officialn persons, and avowedly carries out the principle
that administrative bodies must never be tfoubied in'théwexercise
of their functions by any act whatever of ﬁne.dudicial~power.



But it has been one of the features of the Common
Law, in which English'and American publicists have taken most
pride, that it is no respecter of persons and will punisn an
officer of State for a Tor. coanitted by uim,althouéh in good
faith and withouu malice, andin strict obedience to orders, exact-
ly as it would punish tiie same tort committed by a private person.

It is true that in England an action of éjecmﬂent,
for premises in the actual occupation of the Crown’stands on a
different footing from other actions of Tort in thls respeci and
cannot be maintained withouuv consent of the Sovereign, althougn

this consent seems to be given as a mese matter of course.

In this Country, however, the Supreue Court oi thne
United States has flatly and repeatedly decided that gjectment

is to be treated in tnls rebard llke any actlun of Trespass and
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w1li 1ie agalnst the persons actually in the wrongful possession
of a plaintiff's lands, even though they hold these lands merely
as officers of ﬁhebgovernment for tlhie essential purposes ot govern-
ment and in strict obedience to tne orders of tne;r'superibrsf~as
for inétance the Commandant ofra Navy Vvard or a ifort.
Although the question as to tme lliability oI our
State Qfficers to gjectment suits in the State Courts is‘not one
arising undes the Federal Constitution, still, on suchh a subject,
the OJIQIOQ of tne Qupreme Couat snould be of tue nighest aucnucvtz
in the absence of a contrary holding by our own Court d&f Appeals.
There has certainly been no such direct nolding
_in Maryland, nor do the rulings that tae Staté as suci cannot
be liable for costs, and that in a suit by the State, Set off

=



cannot be pleaded against it appear to tails Court’even indirectly’
to indicate a different point of view on this guestion irom tuatl

occupied by the Federal tribunals.

Furthermore to this Court the reason of tne rule
announced by the Supreme Court seems too plain for question.

Indeed were’the matter an open one tunis Court would
go further and question whetner there is any real necessity ior
the fundamental rule which protects the State itself Irom suil.

Whatever some o0f our ancestors may unave Lavugnt
of the peculiar ahd sacred character ot Kings and lagistrates we,

here and now, recognize that when we actually come into contact
with "The State" we generally find it, in the concrete to be

( in the expressive phrase sometimes used ) "an ordinary clerk wita
a pen behind his ear";while our abstract and tiheoretical concepticn
is that "The State" is merely the body oif those agents of tne pub-
lic who are carrying out the comaands of tae people as espressed

in thé&ir Constisutional enactments.

If this body of men, or any one or umore ol tuew,
instead of carrying out the command of tne people as so0 gkpfessed,
fail in his or their duty and violate tne instrucstions of n;s or
their principal, it would seem to this Court upon tue wholeftnat
the befter reasoning would.:equire that he or they siould be
liable to judicial process in every case’quite as iducil as tiue
'agent of a private person who fails to carry out his duty to nis
principal.

Various states have in various degrees’allowed
themselves to be sued in taneir Courts and notaing of dignity or
?0vereignty/or ability to carry on tne proper work &f‘quernmenu’

seems to have been lost thereby. : b
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But of course the rule of ekfemption pf the State
is now a part of our Law)and it matters liitile what migiat be tue
opinion of any COurt,and particularly a Court of rirstvinstancel
upon its merits as an abstract question.

Nevertheless as the rule is 1ixed, so seeun to tals
Court to be its limitations and exceptions. Among the 38
the limitation that if the agents of tihhe State, deprive one unlaw-
fully of his real property he may bring an action against tuaeua fos
its recovery, no matter whetiner or in wnat manner the State reaps
an advantage from their tort. Justice is attained in sucnu
a case hy the application of some such legal fiction as tuis, Viz:
It is impossible for that impeccable entity - the State - Lo wronhg-
fully occupy land'and thereforelif land of which the plaintiii is
rightful owner is wrongfully withheld from anim, tuis canuol be
the dct of the State or its autnorized agernts, but wust be tlue
act of individual wrongdoers even though they do it tor tihe State's

benefit.

Of course, as a conseyuence of tuis principle
that such defendants cannot in law be its agents to comnit a
Tort, the “tate is not estopped by any judgment against tnem, but

may file a bill in its own name to quiet title, or take sucu other

action as may be fitting.

These being what the Court considers tihe true
’ ] .
principles of decision‘the demurrer to tuiae detendants 4tan plea

will be sustained.

The Court is of opinion nowever tunat"Tue Direciurs

of the laryland penitentiary" is a yuasi corporation or govern-
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mental agency upon which liability to suit is not imposed by any
Ftatuze‘and{if the point were raised{would sustain a demurrer

to the declarativn as to it. The demurrer now interposed is
however to the pleasiand(although mountang uy to the declaration ;

canrot be sustained as tv ohie wnole declaration wihen one of tiie

two alleged tort feasors is held to be liable to the action.

There is also a demurrer oo tne 2nd and 3rd pleas,
teing pleas of limitations.

As ihe Court understands the changes made in tae
0ld law by our State legislation, tne Actaon of Trespass for
Mesne Profits is not made tihe main action into whica tne action
of gjectment is merged,; nor is it - so to speak - umerely dederated
with the action of Fjectment, so vhat bowvin are now carried on
concurrently in one suit, As tie Court understands it, une
0ld action af Irespass for Mesne Profits is completely merged and
lost; and, to cover the need for which it was used, the old action
of Ejectment is simply enlarged $o0 as to include substantial as
well as nominal damages, If this be s0, nominal damages
at least are recoverablg witn evepy successful éjectment suit,
and no plea can be good as against all pecuniary camages whatever
unless it be good as against the whole action,

If the law as above stated be corcect it is evident
that neither a plea that "the alleged cause of actiop" nor tunat
the alleged cause of action "so far as it relates to pecuniary
demages" "did not accrue withih three years" would be a goo0d plea.

The demurrer, therefore, as to tue 2nd and 3rd
pleas will be sustained.

It is not necessary to consider in tuis opinion

whether’under the Code'any plea is allowed in Ejectaent e&cept
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the general issue plea of "Not Guilty" or pleas "on eyuitable
grounds" as counsel are understood to desire that thne main yues-
tion’as to whether éﬁectment could be brought for ground covered

by the State Penitentiary'should be decided by this Court.

e It would be very ungracecious not to acknowledge
the indebtedness to the counsel on both sides wnich the Court
feels for their able arguments and for their full citatlons of

authorities, all of which have been carefully examined by the Court
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and have led to the above conclusions.




