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ADVERTISEMENT.

May 27, 1823.

THE Board of Directors of the office of Discount and Deposit
of the Branch Bank of the United States in Baltimore, at whose in-
stance the Report now offered to the public was prepared, and by
whose direction it is published, deem it prgper to state thus pub-
licly the motives and reasons of their conduct, in relation to these
"Trials and to the Report, which they know have been misrepre-
sented, and may be misundersiood.

On the 26th of August, 1819, the following letter and resolu-
tion were received at this office, from the president of the Bank of
the United States:

« Bank United States, August 24, 1819,
Sir,

I now enclose you a Report of a Committee, which was this
day agreed to by this Board, on the subject of your letter of the
13th instant.

I am, Sir, very respectfully,
Your obedient,
L. CHEVES, Pyest.
Jons Warrg, Esq.
Cashier of the Office B. U. 8, Baltimore.”

The Committee to whom was referred the letter of the Cashier
of the Office at Baltimore, requesting on the part of the Board of
that Office, the advice and instructions of the Parent Board on the
question of employing Counsel to aid the Attorney of the State of
Maryland, in the pending prosecutions against the delinquent ofli-
cers of the Office at Baltimore,

ReporT!

That it appears that a Grand Jury of the State of Maryland.
impannelled at Baltimore, have made presentinents against seve-
ral delinquent officers of the Office of the Bank of the U. States
at Baltimore, and against delinquent officers of the City Bank,
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Union Bank, and Mechanics® Bank, all of Baltimore. That the
defendants in tliese prosecutions have emploved the most eminent,
if not all the eminent Counsel resident at Baltimore ; and that the
City Bank, being disposed to employ eminent Counsel not resident
at Bultimore, to aid in the prosecution, has requested the Oftice at
Baltimore to unite with them invetaining and paying such Coansel.
That the acts with which these delinquent officers are charged, are
such as strike deeply at the interests and security of all Banking
Institutions, and are such as ought to be legally punishable, for the
prevention of such offences. That it has been doubted whether a
criminal prosecution can be sustained, under the existing laws.
That it 1s of great importance that the question should be unequi-
vocally settled, by a solemn legal adjudication; in order that, if
they are now punishable in an adeqnate manner, the punishment of
the law may fall upon the offenders, and by its example give that
security which is the principal object of all criminal punishments,
Or, if they are notso punishable, that the defect of the existing
laws may be known, and Fegislative wisdom called upon lor a re-
medy. That, to this end and with these views, eminent talents
ought tobe exerted in these cases, to give just weight to the ulti-
mate decision, whatever it may be.  The Comuiittee therefore sub-
mit for the consideration of the Board the following Resolve :

Resolved, That the Doard of the Office at Baltimore be autho-
rized and requested, to nnite with the City Bank and any other
Banks of Baltimore, in retaining eminent Counsel to aid the Attor-
ney of the State, in the prosecutions aforesaid.”

The indictments mentioned in these communications having
been removed to Harford county for trial, early in the year 1820,
at the instance of the parties indicted, asecond communication,
which follows, was received at this Office, on the 21st of August in
that ycear.

« Bank of the United States, 18th Jugust, 1820.
Sin,

Aunnexed vou will please find an extract from the minutes, con-
taining a Report of a Committee, this day adopted, on the subject
of your letter to the President dated 8th inst.

I am Sir, very respectfuily,
Your obedient servant,
JAVE< HOU~TON, Assistant Cashier.”
JOHN WHITE Esq. Cashier Office B. U. 8. Baltimore.
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At a2 meeting of the President and Directors of the Bank of

the United Statcs on the
18th JAugust, 1820,
The following Report was adopted, viz.

The Committee on the State of the Offices, to whom was re-
ferred the letter of the Cashier of the Office at Baltimore, dated
the 8th intant,

ReproxnT:

That in their opinion the documents referred to in the subprena
which has been served upon the Cashier, ought to be promptly tur-
nished, and they recommend that, in liis reply to the said letter, the
President be instructed to declare it to be the opinion of this Board,
that the Board of the Office at Baltimore ought, by a liberal re-
ward, to procure adequate Counsel to assist in the prosecutions con-
nected with this subject, in order that the authors of the frauds
committed upon the Institution, if the existing laws will aathorize
it, be punished and, if not, that it may be distinctly seen, by a due
management of the cases, by the Legislative authoritics of the
country, that their interposition is necessary tv sustain the public
morals, and protect the pecuniary interests of the country in such
eascs.

Extract from the minutes.
JAMES HOUSTON, Ass’t. Cashier”

In December 1821, the decision of Harford county court, sus.
taining the demurrers to these indictments, was reversed by the
court of Appeals; and the cases were remanded to the inferior
court, for trial on the facts. On the 30th of November 1822, while
they were depending there, a third letter was received from the
Parent Board, which with its enclosure is here inserted.

« Bank United States, Nov. 28th, 1822,
JOHN WHITE, Esq. Cashier, Baltimore,
Sir,

Annexed, I transmit a Report of the Committee on the state
of the Offices, adopted on 27th inst. requesting the publication of
an authentic statement of the frauds committed at your Office,
during the administration of J. A. Buchanan and J. W. M<Cullol,

1 am very respectiully,
Your obedient servant,
THON, WILSON, Cashier.”
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= At a meeting of the President and Directors of the Bank of
ihe United States on the 26th November, 1822,

The following Report and Resolution, were read and adopted, viz.

The Committee on the State of the Offices to whom was refer-
red a letter from David Alexander, Esq. Chairman of a meeting of
the Stockholders of the Bank of the United States resident in
South Carolina, enclosing a resolution of the said meeting,

ReporT:

That the resolution is in the following words, to wit:

Resolved, unanimously, that the President and Directors of the
Parent Bank at Philadelphia, be requested to instruct the Presi-
dent and Directors of the Office of Discount and Deposit at Bal-
timore, to have published fafter the trial of the parties concerned)
a full and autheutic statement from the documents in their posses-
sion, of the stupendous frauds committed at that Office during the
pertod when J. A, Buchanan was President and J. W. M<Culloh,
Cashier, subject nevertheless, previous to publication, to the inspec-
tion and revision of the Parent Board.” That, in the opinion of
the committee, the request of the said meeting of Stockhelders is
rcasonable and ocught to be complied with. The committee there-
fore offer for the consideration of the Board, the following reso-
lution:

HResolved, That a copy of the said resolution be transmitted to
the Office at Baltimore, with instructions to the said Office to com-
ply therewith,

Extract from the minutes.
THOS. WILSON, Cashier.”

The “full and aunthentic statement® required by this communi-
~ation, was understood to mean a full report of the cases; includ-
ing the evidence written and oral, the arguments of counsel, and
the decisions: Nothing less than which could satisfy the requisi-
tion, or attain its object.  Measures were therefore adopted, when
the trials approached,to engage a skilful and experienced stenogra-
pher to attend the trials, and report the whole proceedings. As it
was believed that a suitable person would be more likely to be
found at Washington than any where else, a leiter was written
carly in March, by the Cashier of the Baltimore Branch, to Mr.
Richard Smith, the Cashier of the Branch at Washington, vequest-
mg him to find out and engaze one.  On the 5th of that month lie
mswered as follows :
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* Office of Bank United States, Washington, March 5th, 1823.

Dxar Sir, g
Mr. Rind, editor of the George-Town Metropolitan, has
consented to go to Belle Air to take the proceedings of the trial,
expected to come on. He considers himgelf competent to the
task, and I have been otherwise informed that he is so. He will
not name any specific sum for his services; but will leave it to the
liberality of the Bank, to grant him such, compensation as he may
deserve. 1 have told him, that his expenses there and bick should
be paid; and that if the trial did not come on, he siill should be
allowed for his trouble. If you wish me to engage him on these
terms, be pleased to say so as soon as possible; and also to state

the time it will be necessary for him to go on’

I am very respectfuily,
Your obedient servant,
R. sMITH, Cashier.
Jouxn Whurre, Esq. Cashier.”

Being authorised in reply to engage Mr. Rind, on such terms
as he might think reasonable, he wrote on the :4th the following
letter and postseript, which were delivered in a day or two after-
wards, by Mr. Brunet, the person whom the postscript mentions.

“ Qffice of the Bank U. States, Washington March 14th, 1823,
Dxar Srr,

This letter will be handed to you by Mr Rind, the Gentle-
man who has undertaken to report the trials at Belle Air. 1 have
made no arrangement with him respecting the compensation he is
to veceive—He prefers leaving it to the liberality of your Board to
make him such allowances as he may merit.

1 am very respectfully,
Your obedient servant,
. R. SMITH, Cashier.
Jouw Warre, Esq. Cashier.
9 o’clock at night.

Mr. Rind requests me to state that his partner, Mr Brunet,

whom he considers equally competent to the above business, will

deliver this letter and perform the above service.
t. 2. Cashijer.”

Mr. Brunet accordingly proceeded to Belle Air, when the trials

commenced, which was about the 16th uf March 1823, and en-
£
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gaged, in taking noles for a report of the cases. This report, as
was distinetly undersgood between him and Mr. White, was to em-
hace not only the evidence in all the cases, but the important
points of the arguments of Counsel on both sides.

The evidence in the first case, which embraced by far the great-
est extent and variety of matter, was closed on the st April, 1823.
On that day Mr. Brunet left Belle Air, without any previous notice
or intimation to Mr. White.

He had previously, however, applied for and received a small
sum of money; and he left for Mr. White the following letter,
without date, but apparently written on the day of his departure.

“Mr. WIITE,
Sin,

The evidence in the cases are now at an end ; and as busi-
ness of the first importance requires that I should be at home on
Thursday, T shall take the present opportunity of going to Bal-
timore. If (which I don’t think neediul) you want the argument
in the case you will apply to the Counsel, I have no doubt but
what they will furnish it. T have all the evidence pro and con;
which I am glad of, as T sheuld have been compelled to go to-mor-
row if they had not have closed it; even though 1 should have for-
feited the sum b expect to make by the report, as it is likely the ar-
gument will not cease for several days.  You will find out if the
other cases will come on, write me directed to Baltimore—at any
rate T will be tere if possible on Friday or Saturday. I hope you
will he assured that nothing but urgent business could cause me -
to go.

Your's respectfully,
J. BRUNET.”

Mr. Brunet returned no more to Belle Air; nor was any thing
heard from him, or of him orMiis notes. Tt being resolvedd to make
a report of the cases, from the notes of the Counsel on both sides,
as far as they could be obtained, and from the books and papers
given in evidence ; and one of the Counsel for the prosecution Lav-
ing undertaken, at the request of a Committee of the Branch
Board, to direct and superintend this report; an attempt was made
by his advice to obtain the notes of Mr. Brunet. For this purpose
Mr. White wrote again to Mr. Richard Smith, on the 2nd Mav,
1823, An extract from Mr. Smith’s answer follows:
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« Office of Bank United States, Washington, May 6th, 1823.
Dear Sig,

Mr. Brunet informs me that he has the notes of the testimo-
ny given on the late trial, and that in an hour’s time, he could
complete transcribing them. He professes ignorance of the bar-
gain made with Mr. Rind, but told me yesterday that in the course
of an hour he would let me know the price at which he would fur-
nish them,

I am very respectfully,
Your obedient servant,
R. SMITH, Cashier.
Joun Waite, Esq. Cashier.”

On the 8th of the same month Mr. White wrote and trans-
mitted to Mr. Smith, the following reply to this letter.

« Office of Bank United States, May 8th, 1823,
DEar Sia,

I have received your letter of the 6th inst. and upon refer-
ing to that of the 14th March, delivered to me open by Mr. Brunet,
and consequently containing terms which he deemed satisfactory,
and to which this;Office cheerfully acquiesced ; I find you express
yoursell as follows: “’This letter will be handed to you by Mr.
Rind, the gentleman who has undertaken to report the trials at
Belle Air. 1 have made no arrangement with him respecting the
compensation he is to receive—He prefers leaving it to the liberali-
ty of your Board to make him such allowance as he may merit’ -
and you then add in a postscript, “ Mr. Rind requests me to state
that his partner Mr. Brunet whom he considers equally competent
to the above business, will deliver this letter and perform the above
service.” In pursuance of this agreement on the part of this Of-
fice, there can be no objection to propose to Mr. Brunet, that if he
will transcribe his notes and forward them to any friend here, to
be submitted to the judgment of a competent person, for instance
Mr. Harper who was present, this Office will faithfully comply
with the tenor and spirit alse of your agreement.

R. Smith, Esq. Cashier.”

On the 10th he received from Mr. Smith a letter on the same
subject dated on the 8th, and enclosing an extrast of one ivvm Mr,
Brunet. 'This extract and one from Mr. Smith’s lctter of the 8th,
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avhich embraced other matters wholly unconnected with this, are
as follows :

«“Office of Bank U. States, Washington, May 8, 1823.
DEear Siz,

Your letier of 7th instant is received. 1 enclose an
extract of a letter this day received from Mr. Brunet. lis de-
mands are so exhorbitant, that they cannot for a moment be listen-
edto. I bhave therefore demanded of Mr. Rind, a fulfilment of the
bargain made with him; or a return of the money you advanced
Mr. Bruuct.

I am, very respectfully,
Your obedient servant,
RICHARD SMITH, Cashier.
Joux Wurre, Esq. Cashier, Baltimore.”

« Extract of o Letter from J. Brunet te B. Smith, Cashier, dated
Muay 7, 1823.

For the report written off, except the copies of documents fuc-
nished from the Bank Books, I must receive R1,000; or if the
Buard please, they may take my notes for $300.  You sir, may be
astonished at this demand, but if you will recollect the (ime T was
from home, the neglect of my business, and trouble of writing it off,
you will be satisfied it is not more than a fair compensation ; if the
Bank should refuse both the foregaing propositions, 1 shall have the
repurt published.

Signed, J. BRUNET.”

On the 15th of May, Mr. White received an answer from Mr.
Smith, to bis letter of the 8th, since which nothing further has been
heard from, or of Mr. Brunet. 'This answer is as follows:

“ Office of Bank U. States, Washington, May 13, 1823.
Drar Sin,
Your letter of 8th instant has been shewn to Mr.
Branet, and he says he will finish transcribing the notes of the trial
at Belle Air in a few days, and will take them on to Baltimare,
when he will submit them to the arbitration of such persons as may
®e agreed on.  He proposes Mr. Gales on his part.
I am, very respectfully,
Your obedient servant,
) RICHARD SMITH, Cashier.
Jonx Watg, Esq. Cashier, Battimore. >
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1t having been perceived at Mr. Brunet’s departure tfrom Belle-
JAir, that his return could not be relied on, and that little depen-
dence ought to be placed on the notes taken by him while he staid
there, the Counsel for the prosecution were requested to take full
notes of the argument then about to commence, as well as of the
evidence in the subsequent cases; and it was afterwards found
that their notes of the preceding evidence, taken in connexion with
the written testimony, were so {ull and complete, as to leave little
room for regreting the failure of Mr. Brunet. But asit was on
every account indispensible, to render the report as complete and
satisfactory as possible, both as related to the evidence and the ar-
guments of Counsel, especially thosé of the Traversers, Mr.
‘White, by the advice of General Harper, who had undertaken, at
the request of the committee, the direction and superintendance of
the Report, made application by letter to General Winder, Mr.
Kell and Mr. Archer; the former of whom alone engaged in tle
argument, on the facts, and the two latter were understood to have
taken very full notes of the whole proceedings, His letters, with
the answers of those gentlemen, are inserted at length; in order
that their reasons for declining compliance, may be given in their
own words.

{copy.)
« Office Bank U. States, April 16, 1823.
Sir,

Tam directed to inform you, that a statement of the pro-
ceedings before the Court at Belle Air, is now preparing for publi-
cation, by order of the Board of Directors, under the superinten-
dance of eminent Counsel, and your argument in defence of the
parties indicted will be inserted, should you find it convenient te
furnish it.

I am, Sir, very respectfully,
Your obedient servant,
JOHN WHITE, Cashier.
‘Wu. H. WinpEer, Esq.
Coursellor at Law.”
A copy of the above under date the 18th, was directed to Mr.
Kell.
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“ Chatham Street, April 16, 1823,
Sim,

1 have received your note of to-day, and have only to
state in reply, that neither wmy sense of duty, nor my avocations,
permit me to contribute to the proposed publication.

Iam, very respecttully,
Your chedient servant,
WM. H. WINDER.
Joux Wuire, Esq. Cashier.”

“April 19th, 1823.
SR,

In reply o your note of yesterday I have only to say,
that professional engagements at this time would render it very in-
convenient for me to retrace from memory (for I have no other re-
ference) and commit to writing what 1 may have said in the cases
alluded fo—and a proper regard for my situation as one of the
Counsel of the parties, and what is due to them, in my judgment,
forbids me participating in any way in any publication to be made
as announced by your note,

Tam, respectfully,
Your obedient servant,
THOMAS KELL.
Jon~ Warre, Esq.
Cushier Office Discount and Deposit>’

(cory.)
“Office Bank U. S. Baltimore, April 24, 1823.
SR,

The Board of Directors of this Office are preparing for
publication, under the superintendance of eminent Counsel, a state-
ment of the proceedings before the Court at Belle Air, and under-
standing thut you made very full notes of the evidence and argu-
ments, T am directed to request the fuvor of you to furnish them,
for the purpose of making up the Report, and of being used to com-
pare with the notes of other Counsel, so as to arrive at cvery at-
tainable accuracy.

I am, Sir, very respectfully,
Your obedient servant,
JOMN YWHITE, Cashier.
StEvENSON ARcHER, Esq.
Counsellor at Law.”
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<« Belle Mir, Md. April 29, 1823.
Stg,
I have received your letter dated 24th instant, informing
me that the Board of your Office are preparing for the press “a
statement of the proceedings” before the County Court of Hart-
ford, in the trials lately depending against Buchanan and M<Cullch,
and requesting me to furnish iy notes, that the contemplated re-
port may be made with all attainable accuracy.
1 would with pleasure comply with your request, if T conceived
I could do so with propriety. But my notes were taken as one of
the defendants® Counsel, only intended to be used at the trial of
the cause; and I do not feel myself at liberty, without the appro-
bation of my clients, (whose wishes on account of my distance
from them I cannot consult) to furnish these notes to the Office.
‘With assurances of respect,
I am your obedient servant,
STEVENSON ARCHER.
Jouny WhairE, Esq.
Cashier Office Discount and Deposit, Baltimore.”

« Office Bark U. States, April 30, 1823.
Sir,

Tam directed by Mr. Harper, who is the Counsellor en-
gaged by this Office to compile a narrative of the recent trials at
Belle Air, to solicit the loan of your notes for the purpose of com-
parison and correction.

I am, Sir, very respectfully,
Your obedient servant,
JOUN_WHITE, Cashier.
Troyas KeLL, Esq.”

« Baltimore, May 1st, 1823,
Stm,

The notes taken by me on the late trials at Harford, (the
use of which is requested by your nate of yesterday,) are not in my
possession ; they were, on the close of the caces, deltvered to one
of the parties; were they with me, the considerations mentioned in
my former note, would preclude my sharing in any mauner in the
publication, intended by the Bank upon this subject.
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General Winder, who has seen this, desires me to say, that le
requests 1 may also be accepted as his answer to your note to him,
it his pressing engagements prevent any other early reply.

1 am, very respectiully,
Your obedient servant,
TIHOMAS KEILL.

Jonx Warrr, Esq.

Cashier Office Iiscount and Ieposit, Baltimore.”

« {)ffice Bank TU. States, Jpril 30, 1825.

Sin,

T am directed by Mr, Harper, who is the Counsellor en-
gaged by this Office, to compile a narrative of the recent trials at
Belle Air, to solicit the loan of your notes, for the purpose of com-
parison and correction,

1 am, Sir, very respectfully,

Your obedient servant,
JOHN WHITE, Cashier.

Wu H. Wixnpen, Esq.”

It being thought very desirable to insert into the Report the
epinions delivered by the Judges; and Judge Borsey, on being ap-
piied to, having promised to furnish his; Mr. White addressed the
following letter to Judge Hanson, who had delivered a written
opinion as that of himself and Judge Ward, in support of the de-
cision of the Court in the first case.

{cory.)
“ Qffice Bank U. States, JApril 18, 1823,
Sir,
A statement-of the proceedings before the Court at Belle
Air, is now preparing for publication by order of the Board of Di-
rectors, under the superintendance of eminent Counsel ; and I am
directed to inform you that the decisions of the € ourt, which you
delivered upon the demurrer, and upon the recent trial of the par-
ties indicted, will be carefully inserted, should you find it conven-
ient to furnish them.
I am, Sir, very respectfully,
Your most obedient servant,
JOHN WHITE, Cashier.
€. W. Haxsox, Esq. Jssociate Judge*
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The following mote from Mr. White, written on the 13th of
May, will shew in what manuer this application was answered.

«Upon the 29th of April, Judge Hanson’s nephew called upon
me with my letter in his hand, and said he was directed by Mr.
Hanson to inquire if [ had left it at his house on the 18th instant,
as he had not then seen it. I replied, that I had sent it by the por-
ter of the Bank to his house, the day after its date. He shortly af-
terwards returped and *old me, that Judge Hanson said, he did not
consider it proper to furnish his opinion in either case, or words to
that effect. I told his nephew to tell Judge Hanson, T would thank
him to write me a note to that effect. I have lieard nothing since
on the subject.”

The compilers of the Report being thus deprived of all assis-
tance from the notes of the Reporter originally employed, as well
as from those of the Tounsel for the Traversers, lost in some mea-
gure that which they expected from the Attorney General. e re-
sides in the country, at some distance from Baltimore; and before a
letter could reach him, requesting the use of his notes, and his as-
sistance in preparing his own very able argument for the press, he
had left home to attend the County Court of Anne Arundel, at
Annapolis. In passing through Baltimere, however, he promised
to furnish both, as soon as he could get home again. ilis notes
have accordingly been sent, and were received in time to aid in
preparing a very material part of the report. They have been care-
fully compared with that part which had been previously prepared,
and are found to agree with it entirely, as far as they go. They
are not, however, very full: for, as he justly remarks in his letter
transmitting them, “his time was rather occupied in offering the
testimony, than in taking notes of it.”

A severe domestic calamity which occurred about the same time,
and which indeed recalled him to Annapolis sooner than he ex-
pected, prevented him from preparing his argument ; but after be-
ing drawn up from the notes of his associates, it has undergone his
revision and correction.

No pains have been spared to make the report full and correct,
both as relates to the arguments and the evidence. The notes of
Mr. Mitchell and Mr. Murray, which are very copious and accu-
rate, have been carefully compared, and constantly under the cyes
of the compilers. Nothing of importance Las been stated in which
they did not agree. Indeed, no instance of material disagreement

has been discovered. The notes of General Ilarper, which are
A sk
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nore concise, have also been constantly consulted, and are found
in every instance to accord, as far as they go, with those of his two
learned colleagues. The documentary part of the Report, as it went
to be copied fair for the press, passed under the revision of Mr.
White, the Cashier of the Baltimore Branch, who was himself a
principal witness, in order to have it compared with the books and
written documents in the Office. Indeed, a very great and impor-
tant part of the evidence, consisted in these books and documents.
As far as relates to this part, consequently, the most perfect reli-
ance may be placed in the accuracy of the Report; and wherever
vecourse could be liad to the witnesses, and there are but very few
instances in which it could not; their testimony after it was copied
fair, and before it went to the press, was submitted to their revi-
sion*  With all these aids and precautions, it is hoped and be-
hieved that every fact considered as material by either party, has
been fully and correctly exhibited.

* Nute.—The only witnesses whose testimony as here published has not
reccived their express sanction, are Mr. John Oliver, My R. L. Colt, Mr. D. A,
Smith, Mr. A. A. Williams, and Mr. J. Meredith. Mr. Oliver was taken dan-
gerously ill, befare his testimony was prepared, and continued so till after it
became necessary to print it.

Mr. Colt inspected and approved the first part ofhis testimony that appears
in the report. Before the rest of it was prepared he went on business to
New-York, and has not yet returned. But it hias all been compared with a
memorandum of his whole testimony, drawn up by himself, immediately after
the trial; with which it perfectly agrees,

Mr. Smith does not reside in thiscity ; noris there any post office nearer
to him. The first part of his testimony was not transmitted for his revision,
because it related solely to the proof of a paper which the Court rejected.
It was however prepared, like all the rest, from the notes of Mr. Mitchell
and Mr. Murray. All histestimony on the part of the Traversers, after be-
ing thus prepared, was enclosed in a letter requesting him to revise it, and
placed in the post office in Baltimore; which was understood, on inquiry, to
be the proper manner of transmitting letters to him. No answer has yct
been received; from which it is to be apprehended that he has never re-
ceived the lctter.

That part of his testimony which came out in the reply in evidence, on
the part of the state, was not placed in the post office ; because it was drawn
up from a written statement, furnished by Mr. Smith himself, at the request of
one of the Counsel for the prosecution, before he gave the testimony ; which
was merely an oral repetition of the statement,

The testimony of Mr. A. A. Williams and Mr. Meredith was put into the
hands of those gentlemen more than ten dsys ago; but their avocations pre-
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vented them from furnishing their corrections till the 25th instant; whenit
bad been already printed. The corrections of Mr. Williams are merely
verbal. Those of Mr Meredith do not in the least vary any material fact,
But to prevent all possibility of misapprehension or mistake, the testimony
of both these gentlemen, as corrected by themselves, is subjoined to the

Report.



REPORT

OF THE

CONSPIRACY CARLS.

SeR———

IN July 1819, Bills of Indictment were found in Baltimore City
Court, the court of Criminal Jurisdiction for the city of Baltimore,
agninst a number of persons, for conspiracies to defraud several
Banks. Among the rest there was one against James A. Buchanan
James W. M‘Culloh and George Williams, for a conspiracy to de-
fraud the Bauk of the United States, through its Branch in Balti-
more; of which Buchanan had been President, and M<Culloh
Cashier. George Williams had been at the same time a dircctor
of the Parent Bank.

This indictment was founded on several discounts on Stock
notes, to a very large amount, vbtained by these persons in the
Branch Bank, by indirect means as was alleged ; and it is in the
following words :

“State of Maryland, City of Baltimove, to wit :

The jurors for the State of Maryland, for the body of the City
of Baltimore, on their oath present, that by an act ol Congress of
the United States, passed on the 10th day of April,in the year of
our Lord 1816, at the city of Washington, entitled an act to incor-
porate the subscribers to the Bank of the United States—¢ A Bank
was established and chartered as a corporation and body politic, by
the name and stile of the “President Directors and Company of
the Bank of the United States,’” with authority, power and capaci-
ty among other things to have, purchase, receive, possess, enjoy,
and retain to them and their successors, lands, rents, tenements,
heredi‘tzameuts, goads, chattles, and effects of whatsoever kind
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nature and quality, to an amount not exceeding in the whole
$55,000,600. To deal and trade in hills of exchange, goldd and
silver bullion ; and to take at the rate of 6 per, cent. per anonum for
upon its loans or discounts,and to issue bills or notes signed by the
President and countersighed by the principal Cashier or "I'rea-
surer thereof, promising the payment of money toany person or
persens, his, her or their order, or to bearer.

And that under, and by virtue of the power and authority giv-
en to the said directors by said act of Congress, an Office ol Dis-
count and Deposit of the said corporation was, at the time herein-
after mentioned, regularly and duly established in pursuance of the
power contained in said act at the city of Baftimore, in the state
of Maryland, aforesaid. And that George Williamg, late of the
city of Baltimore, merchant, was at the time heveinafter mentioned
and before and afterwards one of the directors of the said Bank
of the United States at Philadelphia, to wit, at the city of alti-
more aforesaid.  And that James A. Buchanan, late of the city of
Baltimore, merchant, was at the time hereinalter mentioned, and
before and since, President of the said Office of Discount and
Deposit of the said Bank of the United States, in the city of Bal-
timure. And that James Y. MCulioly, late of the city of Balu-
more, gentleman, was at the time hereinafter mentioned, and be-
fore and afterwards, Cashier ol the said Office of Discount anl
Deposit, of the said Bank of the United States in the city of Balti-
more, to wit,at the city of Baltimore aforesaid. And that the said
George Williams, so being one of the Directors of the saild Bank
of the United States, and the said James A. Buchanan, sobeing Pre-
sident of the said Office of Discount and Deposit, of the said Bank
in the city of Baltimore, and the said James W. M*Cullol, so being
Cashier of the said Office of Discount and Deposit, of the said Bank
in the city of Baltimore, being evil dispused and dishonest per-
sons, aud wickedly devising, contriving and intending, Lilsely,
unlawfully, fraudulently, craftily and unjustly, and by indirect
means to cheat and impoverish the said President, Directors and
Company of the Bank of the United States, and to defraud them
of their monies, funds and promissory notes for the pavment of
money commonly called bank notes, and of their honest and fair
gains to be derived under and pursuant to the said act of Congress,
from the use of their said monies, funds and promissory notes, for
the payment of money commonly called bank notes, on the 8ih
day of May, in the year of our Lord 1819, at the city of Balti-
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titore, aforesaid, with force and arms, &c. did wickedly, falsely,
fraudulently and unlawfully, conspire, combine, confederate and
sgree together, by wrongful and indirect means to cheat, defraud
and impoverish the said President, Directors and Company of the
Bank of the United States, and by subtle, fraudulent and indirect
means and divers artful, unlawful and dishonest devices, and prac-
tices to obtain and embezzle a large amount of money and of pro-
missory notes, for the payment of money commonly called bank
notes, to ‘wit, of the amount and value of ®1,500,000 current
money of the United States, the same being then and there the
property and part of the proper funds of the said President, Di-
rectors and Company of the Bank of the United States, from and
out of the said Office of Discount and Depasit of the said Bank
in the city of Baltimore, without the knowledge, privity or con-
sent of the said President, Directors and Company of the Bank
of the United States, and also without the privity, consent or
knowledge of the Directors of the said Office of Discount and De-
posit of the said Bank, in the city of Baltimore, for the purpose of
having and enjoying the use thereof for a long space of time, to
wit, for the space of two months, without paying any interest, dis-
count or equivalent, for the use thereof, and without securing the
payment thereof to the said corporation. And the more effectual-
Jy and securely to perpetrate and conceal the same, that the said
James W. M‘Culloh should from time to time falsely and fraudu-
lently state, allege and represent to the said Directors of the said
Office of Discount and Depositiin ihe city of Baltimore, that such
monies and promissory notes so agreed to be obtained and cm-
bezzled as aforesaid, were loaned on good, sufficient and ample
security in capital stotk of the said Bank, pledged and deposited
therefor; and also, should from time to time make and fabricate
false statements and vouchers respecting the same ; and other pro-
perty and funds of the said corporation, to be laid before and ex-
hibited to the said Directors of the said Office of Discount and
Deposit, of the said Bank in the city of Baltimore. And that the
said George Williams James A. Buchanan and James W, M‘Cul-
loh, being such officers of the said corporation as aforcsaid, did
then and there in pursuance of, and according to the said unlaw-
ful, false and wicked conspiracy and confederacy, combination and
agreement aforesaid, by indirect, subtle and wrongful, fraudulent
and unlawful means and by divers artful and dishouest devices
and practices, and without the knowledge, privity or consent of
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the said President, Directors and Company of the Bank of the U,
States, and without the privity, knowledge or consent of the
Directors of said Office of Discount and Deposit of the said Bank
in the city of Baltimore, obtain and embezzle a large amount of
money and of promissory notes for the payment of mioney com-
monly called bank notes, the same being the property and part of
the proper funds of the said corporation, from and out of their said
Office of Discount and Deposit, in the city of Baltimaore, to wit,
the amount and value of 1,590,000 current money of the United
States, for the purpose of having and enjoying the use thereof,and
did have and enjoy the use thereof for a long space of time, to
wit, for the space of two months, without paying any interest, dis-
count or equivalent therefor, and without securing the payment of
the said mounies, and the saild promissory notes, for the payment of
money commonly called bank notes; and did then and there falsely
craftily, deceitfully, fraudulently, wrengfully and unlawfully keep
and convert the same to their own use and benefit, without the know-
ledge, privity or consent of the said corperation, and without the
knowledge, privity or consent of the Directors of the said Office of
Discount aud Deposit in the city of Baltimore, and did then and
there the more effectually to perpetrate and conceal the said con-
spiracy, confederacy, fraud and embezzlement, cause and procure
false and fraudulent representations, allegations, statements ansd
vouchers to be made and fabricated, and the same to be exhibited
to, and laid before the Directors of the said Office of Discount
and Deposit, in the city of Baltimore, by the said James W.
M<Culloh as cashier of the said Office of Discount and Deposit,
vespecting the said monies and the said promissery notes for the
payment of money so obtained and cembezzled as aforesaid, in
which said representations, allegations, statements and vouchers,
it was then and there falsely and fraudulently represented, al-
leged and exhibited, that the said monies and promissory notes
for the payment of moncy were loaned on good, sufficient and
ample security, in capital stock of the said Bank, pledged and
deposited therefor.  When in truth and in fact no capital stock of
the said Bank, and no other sccurity was pledged or deposited
therefor, as the gaid George Williams James A, Buchanan and
James W. M:Culloh, then and there well knew ; and that the said
false, wicked, unlawful and fraudulent conspiracy, confederacy
and agreement above mentioned ; and the said false, wicked, un-
lawful and fraudulent acts done in pursuance thereof above set
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forth, were then and there made, done and perpetrated by the said
George Williams James A. Buchanan and James W. M<Cullob,
in abuse and violation of their duty and the trust reposed in them,
and the oaths taken and lawfully sworn by them respectively as
such officers of the said corporation aforesaid. And that the said
George “Williams James A. Buchanan and James W. M<Culloh
did then and thereby, falsely, wickedly, fraudulently, wrongfully
and unlawfully empoverish, cheat and defraud the said President,
Directors and Company of the Bank of the United States, to the
great damage of the said President, Directors and Company, to the
evil example of all others in like manner offending, and against
the peace, government and diguity of the state of ’\hm land, &ec.
And the jurors aforesaid, on their oath “aforesaid, do further
present, that the said George Williams so being one of the Direc-
tors of said Bank of the United States at Philadelphia, to wit, at
Baltimore aforesaid; and the said James A. Buchanan so being
President of the said Office of Discount and Deposit, of the said
Bank, in the city of Baltimore; and the said James W. M<Culloh
0 being Cashier of the said Office of Discount and Deposit, of
the said Bank in the city of Baltimore, being evil disposed and
dishonest persons, and wickedly devising and contriving, aml in-
tending falsely, unlawfully, fraudulently, craftily and unjustly,
and by indirect means to cheat and empoverish the said Presi-
dent, Directors and Company of the Bank of the United States,
and to defraud them of their monies, funds and promissory notes,
for the payment of money commonly called bank notes, and of
their honest and fair gains to be derived under and pursuant to the
said act of Congress, from the use of their said monies, funds and
promissory notes, for the payment of money commonly called
bank notes, afterwards, to wit, on the 8th day of May, in the year
of our Lord 1819, at the city of Baltimore, aforesaid, with force
and arms, &c. did wickedly, falsely, fraudulently and unlawfully
conspire, combine, confederate and agree together by wrongful and
indirect means to cheat, defraud and impoverish the said Presi-
dent Directors and Company ef the Bank of the United States,
and by subtle, fraudulent and indirect means and divers artful, un-
lawful and dishonest devices and practices to obtain and embezzle
a large amount of money and promissory notes, for the payment
of money cemmonly called bank notes, to wit, of the amount and
value of $1,500,000 current money of the United States, the same
being then and there the property and part of the proper funds of
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the said President, Directors and Company of the Bank of the
United States, from and cut of the said Oflice of Discount and
Deposit of the said Bank in the city of Baltimore, without the
knowledge, privity or consent of the said President, Directors and
Company of the Bank of the United States, and also without the
privity, consent or kuuwledge of the Directors of the said Office
of Discount and Deposit of said Bauk in the city of Baltunore, for
the purpose of having and enjoying the use thereof for a loug
space of time, to wit, for the space of two months, without paying
any interest, discount or equivalent for the use thereof, and with-
out securing the payment thercof to the said corporation ; and that
the satd false, wicked, unlawful and fraudulent conspiracy, con-
federacy and agreement above meniioned were then and there
made, dene and perpetrated by the said George Williams James
A. Buchanan and James W. M<Culloh, in abuse and violation of
their ditty, and the trust reposed in thiem, and the ocaths taken and
lawfully sworn by them respectively as such officers of the said
corporation as aforesaid, to the great damage of the said President
Directors and Company, to thc evil example of all others in like
manrner offending, and against the peace, governiment and dignity
of the state of Maryland, &ec.
LUTHER MARTIN,
Jttorney General of Maryland, and District Attorney of
Baltimore City Court.
On the back of which said indictment is this endorsement—

True Bil, R. K. HEAT[, Foreman.
TRUE COPY,
TEST, THOMAS HARWOOD,

Clerk Baltimore City Court”
Another of the indictments was against James A. Buchanan
and James W, M<Culloh alone. Tt was founded on the alleged
approprintion to their own use, by indirect means, of several Bills
uf Exchange, to the amonant of £ 050 sterling, drawn by various
persons in the District of Columbig, in favour of Clement Smith
Cashier of the Farmers’ and Mechanies® Bank of Georgetown, and
by him remitted to J. W. M<Culloh, in payment of a balance due
from the Bank in Georgetown, to the Branch Bank in Baltimore,
This indictment is in the following werds:

« State of Maryland, City of Baltimore, towit:
“The jarors for the State of Maryland, for the body of the City
of Bultimore, on their oath present, that by an act of Congress of
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the United States, passed on the tenth day of April, La the year o
our Lord,one thousand eight hundred and sixteen, at the City of
Washington, in the first session of the fourteenth Congress, entitled
“An act to incorporate the subscribers to the Bank of the United
States,” a Bank was established and chartered as a corporation
and budy politic, by the name and style of “The Presudent Direct-
ors and Company of the Bank of the United States,” with author-
ity, power and capacity among other things to have, purchase, re-
ceive, possess, enjoy and retain to them and their successors, tands,
rents, tenements, hereditaments, goods, chattles, and effects of
whatsoever kind, nature and quality, to an amount uet exceeding
in the whole, fifty five millions of dollars, to deal awl trade in bills
of exchange, gold or silver bullion; and tn take at the rate of six
per cent per annum for, or upon its loans or discounts, and o izsue
bills or notes, signed by the President, and countersigned by the
principal Cashxez or Treasurer t: seveol, promising the payment of
money to any person or persens, his, her or thetr order, or to bear-
er. And that under, and by virtue of the power and authority giv-

en to the said directors by said act of Congress, an Oftice of Dis-
count and Deposit of the said corporation was, at the time herein-
after mentioned, regularly and duly established in pursuance of the
power contained in said act, at the City of Baltimore, in the State
of Maryland, aforesaid. And that James A. Buchanan, late of the
City of Baltimore, merchant, was at the time hercinafter inention-
ed, and before and since, President of the said Office of [hscount
and Deposit of the said Bank of the United States, in the City ol
Baltimore ; and that James W. M"Cullol, late of the City of Bal-
timore, gentleman, was, at the time heretnafter mentioned, and be-
fore and afterwards Cashier of the said Office of Discount and De.
posit, of the said Bank of the United States, in the City of Balu-
more, to wit, at the City of Bultimore aforesaid.  Aud thai the said
James A. Buchanan, so being President ot the said O:fice of Dis-
count and Depaosit of the said Bank in the City of Bultimore; and
the said James W. M’Culloh, so being Cashier of the said Ofice of
Discount and Deposit, of the said Bank in the City of Baltimove,
being evil disposed and dishonest persons, and wickedly devising,
contriving and intending, falsely, unlawfully, fraudulently, craftily
and unjustly, and by indirect means to cheat and impoverish the
said President, Directors and Company of the Bank of the United
States, on the thirty first day of Janmary, in the vear of our Tord
one thousand eight hundred and nineteen, at the City of Baltinor.
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aforesaid, with force and arms, &c. did wickedly, falsely, {raudu-
lently und unlawfully, conspire, combine, conlederate and agree to-
gether, by wrongful and indirect means to cheat. defraud and em-
poverish the said President Directors and Company of the Bank
of the United States;and that, in pursuance of, and according to
the said unlawful, false and wicked conspiracy, confederacy, com-
bination and agreement, aforesaid, the said James W. M’Culloh
did then and there fraudulently, secretly and contrary to the duty
of his office, give and deliver over to the said James A. Buchanan,
and the said James A. Buchanan did thenand there fraudulently,
secretly and contrary to the duties of his office, receive and take,
for the purpose of having and enjoying the benefit and use of the
same, for a long space of time, to wit, for the space of four months,
without the privity, knowledge or consent of the said President,
Directors and Company of the Bank of the United States, and with-
out the knowledge, privity or consent of the Directors of the said
Office of Discount and Deposit of the said Bank, at Baltimore, as
aforesaid, and without securing the payment of the value or amount
of the same, certain bills of exchange, the number whereof is un-
known to the jurors aforesaid, drawn upon a certain person or cer-
tain persons in London, to the jurors aforesaid unknown, to the a-
mount in the whole of six thousand and eighty pounds sterling,
lawful money of Great Britain, and equal in value to twenty seven
thousand twenty-two dollars and twenty-two cents, lawful money
of the United States; which said bills of exehange, he, the said
James W. M*Culloch had previously thercto received and taken,
by virtue of his office of Cashier as aforesaid, in payment of a debt
which was then and there due to the said President, Directors and
Company of the Bank of the United States, by the Farmers® and
Mechanics’ Bank of Georgetown, in the District of Columbia, and
which said bills of exchange were then and there in the custody and
possession of him, the said James W. M’Culloh, he being such Cash-
ier as aforesaid, as the property, and part of the proper funds of the
said President Directors and Company of the Bank of the United
States; and the more effectually to perpetrate and conceal the
same, and in further pursuance ol the said conspiracy, confederacy,
combination and agreement, the said James W, M*Culloh did then
and there, with the knowledge, privity and consent of the said
James A. Buchanan, cause and procure {alse and fraudulent alle-
gations,representations and statements, to be made and fabricated,
and exhibiting the same tfo, and lay the samc before the Directors
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“df the said Office of Discount and Deposit, of the said Bank of tie
United States, in the City of Baltimore, in which said allegations,
representations and statements, the said Farmners’ anil Mechanics®
Bank of Georgetown was designedly and falsely represented as
owing the aforesaid debt, for the payment of which, the aforesaid
bills had been previously received and accepted by hiw, the said
James W. M’Culloh as aforesaid; and the same James W, M Cul-
loh being such Cashier as aforesaid, fraudulently and wickedly,and
with the privity, knowledge and consent of the said James A. Buch-
anan, then and there caused and procured that no entry or notice
of the receipt of the said bills of exchange, or of the delivery of
them to the said James A. Buchanan, should be taken or made in
the books of account of the said Office of Discount and Deposit, in
the Ctty of Baltimore, and that no credit for the said bills of ex-
xt‘:haugc should be given to the said Furmers® and Mechanics™ Bank
of Georgetown in the said bouks of accounts; and that the said false,
wicked, unlawful and fraudulent couspiracy, confederacy aml a-
greement above mentioned, and the said false, wicked, unlawtul
and fraudulent acts, done in pursuance thereof, above set forth,
were then and there made, done aud perpetrated by the said Jaa.
A. Buchanan, and James W. M’Culloly, in abuse and violation of’
their duty and the trust reposed in them, aed the oathis talen and
lawfully sworn by them respectively, as such oflicers of the suid
Office of Discount and Deposit of the said Bank, in the City of Bal-
timore, as aforesaid ; and that the said James A, Buchanan aund
James W, M*Culloh, did then and there, thereby (alsely, wickedly,
fraudulently, wrongfully and unlawfuily empoverish, cheat and de-
fraud the said President Directorsand Company of the Bank of
the United States, tothe great damage of the said Prendent Direct-
ors and Company of the said Bank of the United States, to the evil
egample of all othersin like manner offending, and against the
peace, government and dignity of the State of Maryland, &

And the jurors aforesaid, on their oath aforesaid, do further pre-
sent, that the said James A. Buchanan, so being President of said
Office of Discount and Deposit of the said Bank in the city of Bal-
timore as aforesaid ; and the said James W, M*Culloh, so being
Cashier of the said Office of ThHscount and Deposit, of the said Bank
in the City of Baltimore, as aforesaid, being evil disposed and dis-
honest persons, and wickedly devising, coutriving, aud intend-
ing fulsety, unlawtully, fraudulently, craftily and unjustly, and
by indirect means to cheat and empoverish the said Presiden

a

i
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Directors and Company of the Bank of the United States, and to
defraud them of their monies, funds and promissory notes, for the
payment of money commonly cailed bank notes, and of their hon-
est and fair gains, to be derived under und pursuant to the said
act of Congress, from the use of their said monies, funds and prom-
issory notes, for the payment of money commonly called bank notcs,
on the 31st day of March, in the year of our Lord one thousand
eight hundred and nineteen, at the City of Baltimore aforesaid,
with force and arms, &c. did wickedly, falsely, traudulently and
unlawfully conspire, combine, confederate and agree together, by
wrongful and indirect means, to cheat defraud and empoverish the
said President Directors and Company of the Bank of the United
States, and by subtle, fraudulent and indirect means, and divers
artful, unlawful and dishonest devices and practices, to obtain and
embezzle a large amount of money and promissery netes, for the
payment of money commonlty called bank notes, to wit, of the a-
mount and value of fifty three thousand dollars, currgnt money of
the United States of America, the same being then and there the
property, and part of the proper funds of the said President Direct-
ors and Company of the said Bank of the United States, from and
out of the said Office of Discount and Deposit of the said Bank in
the City of Baltimore, without the knowledge, privity, or consent
of the said President Directors and Company of the Bank of the
United States, and also without the privity, consent or knowledge
cf the Directors of the said Oftice of Discount and Deposit of the
said Bank in the City of Baltimore, for the purpose of having and
cnjoying the use thereof, for a long space of time, to wit, for the
space of four months, without paying any interest, discount or e-
quivalent for the use thereof, and without securing the re-payment
thereof to the said Corporation; and that the said false, wicked,
unlawful and fraudwlent conspiracy, confederacy and agreement
above mentioned were then and there made, done and perpetrated
by the said James A. Buchanan and James W, M’Culloh, in abuse
and violation of their duty, and the trust reposed in them, and the
oaths taken and lawfully sworn by them respectively, as such offi-
cers of the said Office of Discount and Deposit of the said Bank
in the City of Baltimore as aforesaid ; to the great damage of the
said President, Directors and Company, of the Bank of the United
States, to the evil example of all others in like manner offendiug,
and against the peace, government and dignity of the State of Ma-
ryland, &c.” LUTHER MARTIN,
District Attorney of Baltimore City Court.
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On the back of which said indictment is thus endorsed, to Wit

True Bill, R. K. HEATH, Foreman.
TRUE €OPY,
Test, THOMAS HARWOOD,

Clerk of Baltimore City Court”

A third Indictment was against the same two persons, Jumes
‘A. Buchanan and James W. M’Culloh alone; and was founded
on the appropriation by them to their own use, by indirect means
‘a8 was alleged, of the sum of $25,535 of the money of the Bank,
under pretence of a Bill for that sum, drawn at sight by James W.
M*Culloh, on Daniel C. Holliday, in favour of the house of S. Smith
and Buchanxﬁx, of which James A. Buchanan was a member. Tt
was alleged that no such bill ever existed. This Indictment isin
the following words:—

« State of Muaryland, City of Baltimore, to wit:
“ The jurors for the State of Maryland, for the body of the City
of Baltimore, on their oath present, that by an act of Congress of
the United States, passed on the tenth day of April,in the year of our
~Lord, one thousand eight hundred and sixteen, at the city of Wash-
ington, in the first session of the fourteenth Congress, entitled “an
act to incorporate the subscribers to the Bauk of the United
8tates”—A Bank was established and chartered as a corporation
and body politic, by the name and stile of *the President Direc-
fors and Company of the Bank of the United States,” with au-
thority, power and capacity among other things to have, purchase,
receive, possess, enjoy, and retain to them and their successors,
lands, rents, tenements, hereditaments, zoods, chattles and effects
of whatsoever kind, nature and quafity, toan amount not excecding
in the whole, fifty-five millions of dollars, to deal and trade in bills
of exchange, gold or silver bullion; and to take at the rate of six
per cent per annum for or upoen its loans or discounts, and to issue
bills or notes signed by the President and countersigned by the
principal Cashier or Treasurer thereof, promising the payment of
money to any person or persons, his, her or their order, or to bearer.
And that under, and by virtue of the power and authority given to
the said directors by said act of Congress, an Office of Discount
and Deposit of the said corporation was, at the time hercinafter
mentioned, regularly and duly established in pursuance of the pow-
er contained in said act, at the city of Bultimere, in the state of
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Marvland, atoresaid.  And that James A. Buchanan, late of the
citv of Baltimore, merchaut, was at the time hereinafter mention-
ed, and belore and <ince, President of the said Oflice of Discount
and Deposit of the waid Bank of the United States, in the city of
Baltimore ; and that James W. MCulloh, late o the cily of Eal-
timore, gentleman, was at the time hereinafter mentioned, and he-
fure and afterwards Cashier of the said Office of Discount snd De-
pn‘si,t, of the said Bank of the United Siates, in the city of Balti-
more, o wit, at the city of Baltimore aforesaid.  And that the said
James A. Buchanan, so being President of the sa’d Oflice of Dis-
count and Deposit of the said Bank in the city of Baltimore ; and
the said James W. M<«Culloh, so being Cashicr of the said Of-
fice of Piscount and Deposit, of the said Bank in the city of Bal-
timore, being cvil dispased and dishouest persons, and wickedly
devising, countriving and intending, falsely, unlawfully, frauduleut-
ly, craftily and unjustly, and by indirect means to cheat and impao-
verish the said President, Directors and Company of the Bank of
the Tnited States, and to detraud them of their moneys, funds and
prowissory notes, for the payment of money, commonly called
bank notes, on the fourth day of March, in the year of our Lo,
one thousand eight hundred and nineteen, at the city of Baltimuore
aforesaid, with force and arms, &c. did wickedly, falsely, traudu-
lently and unlawfully conspire, combine, confederate and agree
together, by wrongtul and indirect means, to cheat, defraud and
impoverish the said President Directorsand Company of the Bank
of the United States, and by subtle, fraudulent and indireet means,
and divers artful, unlawful and dishonest devices and practices, to
obtain and embezzle a large amount of money and of promissory
notes, for the payment of money, commonly called bank notes, to wif,
of the amountand value of twengy five thousand dollars, current nio=
ney of the United States, the same being then and theve the pro-
nerty, and part of tive proper funds of the said President Directors
and Compary of the Buank of the United States, from and out of
e said Ollice of Discount and Peposit of the said Bank, in the
city of Baltimore, without the knowledge, privity or consent of
the said President Directors and Company of the Bank of the
United Stateg, and also without the privity, consent and know-
ledge of the Directors of the said Office of Discount and Deposit
of the said Bank in the city of Baltimore, for the purpese of hav-
ing and enjoying the use thereof, fur a long space of time, to wit,
tor the space of two months; and the more effectually and secure-
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ly to perpetrate and conceal the same, that the said James W.
M<Culloh should from time to time, falsely and fraudulently cause
false entries fo be made in the books of the said Office of Discount
and Deposit, whereby it should be falsely and fraudulently stated
and represented, and should falsely and fraudulently allege and
represent to the said Directors of the said Office of Discount and
Deposit in the city of Baltimore, that such monies and promissory
notes, so agreed to be obtained and embezzled as afovesaid, were
loaned on good sufficient and ample security ; and that the said
Ji#nes A. Buchanaw and James W, M¢Culleh being such officers of
the said Office of Didcount and Deposit of the said Bank as afore-
said, he, the said James A. Buchanan, with the privity, knowledge
and consent of the said Jaines W. M:Culloh, and without the pri-
vity, knowledge or consent of the saiul President Directors and
Company of the Bank of the United States, and without the know-
ledge, privity or consent of the Directors of the said Office of Dis-
count and Deposit, of the said Bank in the city of Ballinore, did
then and there, in pursuance of, and according to the said unlawful
false and wicked gonspiracy, confederacy, combination and agree-
ment aforesaid, fraudulently obtain, draw out, take and embezzle,
for the purpose of applying the same to his own proper usc, anil
without securing the repayment of the same promissory notes, for
the payment of money commonly called bank notes, and nonies to
a large amount in the whole, to wit, to the amount of twenty five
thousand dollars, lawful money of the United States, the property
and part of the proper funds of the said President, Directors and
Company of the Bank of the United States, intrusted to and ma-
naged by the Directors of their said Office of Discount and Depo-
sit in the city of Baltimore aforesaid ; and that they, the said James
A. Buchanan and James W. M*Culloh, the more effectually to per.
petrate and conceal the samie, and in further pursnance ol the
said conspiracy, confederacy, combination and agreement after-
wards, to wit, on the day and year aforesaid, and atthe place afore-
said, did procure, and cause to be made false entries on the book s
of the said Office of Discount and Deposi’g, falsely representing,
and did then and there falsely and fraudulently represent and al-
lege to the Directors of the said Office of Discount and Deposit of
the said Bank of the United States, that the said promissory notes
for the payment of money commonly called hank notes aml mo-
nies were loaned on good, sufficient and ample security, to wit, on
adraft for the payment of a large sum of money, that is to sav,
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a like a sum of twentv-five thousand dollavs, drawn by a certain
commercial firm then carrving on trade and commerce in the city
of Baltimore, under the name and sfyle of 8. Smith and Buchanan,
upon one Daniel C. Holliday, of the state of Louisiana, pledged
and delivered therefor, which saicd draft had been remitted to the
Office of Disconntand Depo=it of the said Bank of the LTnited States,
in the city of New Orleans, (which said Office last mentioned, was
then and there legally established at New Orleans, to wil, at Balti-
more aforesaid) and that the said Office of Discount and Dep{lsit
last mentioned, was truly and justly accountable therefor, whereas
in fact and ia truth, the said entries so made and procured were
false ; neither was such draft for the payment of money, nor was
any other security pledged or delivered therefor, as they, the said
James A. Buchanan and James W. M«Culloh then and there well
knew; and that the said false, wicked, unlawful and fraudulent
conspiracy, confederacy and agreeinent above mentioned, and the
said false, wicked, unlawful and fraudulent acts done in pursuance
thereof, above set forth, were then and there made, done and per-
petrated by the said James A. Buchanan and James W. M‘Culloh
in abuse and violation of their duty and the trust reposed in them,
and the oaths taken and sworn by them respectively, as such ol-
ficers of the said Office of Discount and Deposit, of the said Bank
as aforesaid ; and that the said James A. Buchanan and James W,
M:Culloh did then and there, thereby talsely, wickedly, fraudu-
lently, wrongfully and unlaw fully empoverish, cheat and defraud
the sail President Directors and Company of the Bank of the U,
States, to the great damage of the said President, Directors and
Company ; to the evil example of all others in like manner offend-
ing, and against the peace, government and dignity of the state of
Marviand, &ec.

And the jurors aforesaid, on their cath aforesaid, do further pre-
sent, that the said James A. Buchanan, so being President of said
Oflice of Discount and Deposit of the said Bank in the city of Bal-
timore as aforesaid 3 and the said James W. M<Culloh, so being
Cashier of the said Office of Discountand Deposit, of the said Bank
in the city of Balthuore, as aforesaid, being evil disposed and dis-
honest persons, and wickedly devising, contriving, and intending
falsely, unlawfully, frandulently, crafiily and unjustly, and by in-
direct means to cheat and impoverish the said President Direclors
and Company of the Bank of the United States, and to defraud
them of their monies, funds and promissory notes, for the payment
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of money commonly called bank notes, and of their honest and fais
gains, to be derived under and pursuant to the said act of Congress,
from the use of their said monies, funds and promissory notes, for
the payment of money commonly called bank notes, on the 31st
day of March, in the year of our Lord one thousand eight huntrell
and pineteen, at the city of Baltimore aforesaid, with force and arms,
&c. did wickedly, falsely, fraudulently and unlawfully conspire,
combine, confederate and agree together, by wrongful and indirect
means, to cheat, defraud and empoverish the satd President Dircc-
tors and Company of the Bank of the United States, and by subtle,
fraudulent and indirect means, and divers artful, unlawful and dis-
honest devices and practices, to obtain-and embezzle a large
amount of money and promissory notes, for the payment of money
commonly called bank notes, to wit, of the amount and value of
fifty-three thousand dollars, current money of the United States
of America, the same being then and there the properiy, and part
of the proper funds of the said President, Directors and Company
~ of the said Bank of the United States, from aud out of the said Of-
fice of Discount and Deposit of the said Bank in the city of Balti-
more, without the knowledge, privity or consent of the said Presi-
dent, Directors and Company of the Bauk of the United States,
and also without the privity, consent or knowledee of the Direc-
tors of the said Office of Discount and Deposit of the said Bank in
" the city of Baltimore, for the purpose of having and enjoying the
use thereof, for a long space of time, to wit, fur the space of twa
months, without paying any interest, discount or equivalent fr
the use thereof, and without securing the repayment fliercof to the
said corporation ; and that the said false, wicked, unlawful and frau-
dalent conspiracy, confederacy and agrecment above mentioned
were then and there made, done and perpetrated by the said James
A. Buchanan and James W. MCullob, in abuse and violation of
their duty, and the trust reposed in them, and the oaths taken and
lawfully sworn by them respectively, as such oflicers of the said Of-
fice of Discount and Deposit of the said Bank as aforesaid ; to the
great damage of the said President, Directors and Company, of the
Bank of the United States, to the evil exainple of all others in ITike
manner offending, and against the peace, government and dignity
of the state of Max yland, &e.
LUTHER MARTIN,
District Attorney of Baltimore City Conrt,
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On the back ot 4 hick said indiciment 1= thus endorsed, Lo wit—

True Bill, R. K. HEATH, Foreman.
TRUE COPY,
LEST, TIHOMAS [TARWOOD,

Clic, Bultimore City Court.”

It will be remarked, that each of these Tudictmenis contains
fwo counts ; one charging the offence in a more particular, and the
other in a more general manner.

The Indictments being found, and the parties bound in recog-
nizances to answer to the charges, they filed an affidavit on the
19th day of February, 1820, alleging that they could not have a
fair and impartial trial in the City Court of Baltimore. On this af-
fidavit they applied to the Court, for the removal of the records to
an adjoining county for trial, pursuant to a protision of the Consti-
tution ; and an order was made on the same dayv, for their removal
to the Harford County Court, to be held at Belle Air, on the se-
cond Monday of March following.

It was not till Murch or April, 1921, that these cases could be
brought on at Belle Air.  The Traversers (so the parties gccused
are styled, in criminal cases less than felony) demurred to the In-
dictments. Mr. Murray the Prosecutor for the State joined in the
Demurrers, and the cases were very fully argued on the paints of
. law.  Mr. Murray was assisted by Mr. Wirt, Attorney General of
the United States, Gen. Harper and Mr. Mitchell.  Mr. Pinkney,
Gen. Winder, Me, Kell, Mr. M.lulsbv and Mr. Archer, were of
counsel with the Traversers.

Tlie ohjections relied on in support of the demurrers were two-
fold.  First, that the Courts of the state had no jurisdiction of the
case; because the alleged offence, if committed at all, appeared by
the record to liave been committed by officers of the Bank of the
United States, in ld(mon to their official duties; and secondly be-

cause this offence consisted in a conspiracy to cheat; and as cheat-
ing itsclf was not anindictable offence, unless effected by means of
fal-¢ tukens, which were not charged by these indictments tohave
been used, a couspiracy to cheat could not be indictable.

After a very full claborate and extensive argument, in reply to
these ebjections, and 1n support of them, the Court sustained the de-
wurrers oi the second ground, giving no opinion on the first; and
pronounced judgement for the traversers.  From this decision Mr.
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Dorsey the Chief Judge dissented. The decision was supported by
Mr. Hanson and Mr. Ward the Associate Judges ina written
opinion, which will be found in the Appendix, No. 1.

Judge Dorsey also stated at length the grounds of his dissent,
in a written opinion, which he filed in Harford Court. A copy of
it from the record, marked No. 2, is contained in the Appendix,

Mr. Murray, the prosecutor for the state, sued out writs of er-
ror inall the cases,by which they were removed to the Court of
Appeals at June term, 1821. Mr. Williams, then Assistant Attor-
ney General,* withdrew from the prosecution, with the approbation
of the court, on account of his relationship to one of the traversers;
and Mr. Murray was appointed to conduct it in the court of Ap-
peals. Heimmediately applied for writs of scire facias ad audien-
dum errores, against all the Traversers, which were ordered, and
made returnable within the term. On the return of these writs the
Traversers appeared, and an adjourned meeting was appointed in
December, 1821, for the argument of all the cases,

In December, accordingly the arzument came on. Mr. Pink-
ney, Gen. Winder and Mr. Raymond were counsel for the Traver-
sers; and Mr. Murray for the state was again assisted by M.
Wirt, Gen. Harper and Mr. Mitchell.

Four objections were taken on the part of the Traversers. First,
that no writ of error lies for the state, in a criminal case.~-Second-
ly, that these writs of error were not regularly sued out.—Third] ¥,
that the state court had no jurisdiction of the case, for the reasons
urged in the first argument on the Demurrers. And Fourthly, that
the acts charged in thesc indictments, did not amount to indictable
offences.

The court consisted 'of Mr, Chase, the chief judge, Mr. Buch-
anan, Mr. Earle and Mr. Martin.

Mr. Dorsey having taken part in the decision below, could not
sit; and as Mr. Johnson had then accepted the office of Chancel-
lor, his seat was vacant.}

After hearing Mr, Murray and Mr. Mitchell on the part of the
state, and all the counsel for the Traversers, the court declared

——

* He had been appointed under a special act of Assembly, on acconnt of
the indisposition of Mr. Martin.

TItis tobe remarked that the court of Appeals is composed of the
Chief Judges of the six Judicial Districts, into which the stutc is divided.—
One of them is commiscioned s Chicf Judge of this et

%
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themselves satisfied on the two fiest points, and directed that the
reply should be confined to the two last ; which embraced the ues-
tion of jurizdiction, and the guestion of crime.

At the conclusion of General Harper’s argument in reply, they
Meclared themselves satistfied on the point of jurisdiction, and de-
sired Mr. Wirt, who was to close he case for the state, to confine
himself to the question of crime. On the close of his argument, the
Chief Judge declared it to be the unanimeous opiniun of the court,
that all the objections were untenable, and that the judgement be-
fow ought {o be reversed.

"The opinion was afterwards delivered at length by judge Buch-
anan, and will be found in the Appendix, marked No. 3.

After the judgment of reversal was pronounced, Mr. Murray
moved for writs of procedendo inall the cases, to remove them
back to Harford County Court for trial.  Some doubt at first exist-
ed, as to the power of the court of Appeals to award a procedendo
in cases of that description; but the court after hearing counsel,
and taking time for consideration, sustained the motion. Writs of
procedendo, ordering the County Court of Iarford to proceed to
brial, were accordingly awarded and issued.

Ou their being returned and filed in that court, at March term,
1822, Thomas B. Dorsey, esq. then Attorney General, moved on
the part of the state, for process to bringin the Traverscrs. My,
Dorsey, the Chief Judge, was ahsent, through indispesition; and
the associate Judges, Mr. Hanson and Mr. Ward, were divided in
opinion ou this motion. My, Ward was in [avour of the motion—
but Mr. Hanson refused it, because, as is understood, he theught
{hat the court of Appeals had no power to award a procedendo.—
It was consequently lost. At a subsequent period Judge Dorsey
attended ; when the court being full, the motion was renewed and
prevailed.

At Auvgust term, 1822, George Williams appeared and offered
ready for trial; claiming a right to be tried separately from James
A. Buchanan and James ¥W. M’Culloh, who were included with
him in the same indictment. It was resolved by the eonrt that the
partics in such an indictment had a right to be tried separately:
and tlat zs the other Traversers were not yet before the court,
George Williams might insist on having lis trial immediately ; un-
Tess the Attorney General could shew sufticient ground for a con-
tinuance. This was done by proving the absence of a material
witness, who had been summoned ; and the case, together with all

"

he others, was centinued te March {erm, 18235,
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At that term George Williams did not attend in person, being
confined by sickness; but James A. Buchanan and James W.
M*Culloh appeared, plead not guilty to all the three indictments,
and put themselves upon the court for trial, instead of the jury, un-
der the act of November, 1809——ch. 144. This act cnables all per-
sons presented or indicted, for any offence whatever, to transter
their trials from the jury to the court, on the plea of not guilty : and
authorises the court to decide on the wlole merits of the case
The court on the application of the Traversers,and with the con-
sent of the Attorney General, had waited two days for the arrival
of some of their witnesses, who did not attend when first called.—
On the 21st of March they attended, and the Traversers, James
A. Buchanan and James W. M*Culloh declared themselves ready
for trial in the case No. 44, which was the indictinent against Buch-
anan M’Culloh and Williams, founded on the stock lvans., The
Attorney General had the right to take up first whichever of the
cases he thought proper; buthe gave them their choice, and they
chose this. He was assisted by General Harper, Mr, Mitchell
and Mr. Murray. The counsel for the Traversers were General
Winder, Mr. Kell, Mr. Archer Mr. Maulsby and Mr. Raymond.

These gentlemen, who were also counsel for George Williams,
expressed a willingness that he should be put o his trial at the
same time; to which the Attorney General acceded. But Judge
Dorsey doubted whether he could be legally tried in his absence,

————— e,

* This singular act, constituting a perfect and most dangerous anomaly
in the law, provides “that it shall and may be lawful for any person present-
ed or indicted, to submit to the court at his or lier discretion, and the court
to which such case shall be submitted is hereby authorised and empowered
to decide on the whole merits of the case; which submission shall not ha
considered as an admission of the fact, either ta find the person so submit-
ting guilty of the affence charged, or charge Lint orlier with the costs of the
prosecution, if not guilty of the offence.” It plainly and completely substi.
tutes the court, acting by a mere majority, fora jury in all criminal cuses
whatever, at the option of the party indicted. Up to this time it had been
uniformly confined in practice, to those cases of petty offence, with a view
to which alone it was no doubt enacted f This it is believed is the first in-
stancc in which it has been applied to an offence of the higher class, Its
true nature character and tendency liaving now heenmade known, it tnay
be expected that its repeal or material modification, will be among the first
cares of the Legislature.

T The general impression among the few persons who recollected or had
.ever been apprized of its existence, probablr was, that it wus so confined in
s terms
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[he other two Judges weve of a different opinion ; and the counsel
for this "Fraverser were told that he might be put on hix trial, at the
smne time with the others.  They Lowever, on further reflection,
declined this course; and the trial proceeded against Buchanan
and M*Culloh alone.

The Attorney General siated the substance of the indictmenf,
andd presented o genersl outline of the evidence, by which it was to
be supported. Fhe Traversers, he said, were charged in substance
with a combination or COUSPAracy, with fraudulent views, to gel
the money of the Bank to a large amount into their hunds, by false
and fraudulent devices, or indirect means, with intent to keep it
two months without paying interest. The gist or essence of the
offence, he observed, lay in the combination to effect this unlawiul
purpose, which the law and the indictment call “an embezzlement,”
by lalse pretences and deception, by which the law denominates
“indirect means.”  The use which they intended to make of the
money was wholly immaterial, and might have been omitted. I
was no part of the offence, but werely the motive which induced
them to commit the offence—"The advantage which they expected
to derive [vom its perpetration.  Tlic object, or intended use of the
money, need not therefore be proved; but he apprehended that it
would be clearly proved, by Giwe-testimony which he had to adduce;
from which he believed it would appear that these partics, as toa
large part of the money which they took from the bank, never -
tended to pay interest—Certainly on a lavge part of it interest nev-
er was paid.

As to the conspiracy, he aldded, which was the gistand essence
of the offtnce, it wust be fully proved; as well as the false and
fraudulent devices by which the olject was to be eftected.

Tut on the nature of the proot it was important to observe, that
direct or positive proof ol a cowbination or agreement was not to be
required.  From the very nature of the case, such proof of a con-
spiracy could hardly ever be adduced; because witnesses were
rarely suffered to be present at the making of such combinations.
They must be made out by circumstances und inferences.  Where
the parties appeared to understand cach other, and to act in con-
cert for the attainment of a comunon object, 3 combination might
beinferred. It was not necessary that they should act together,
or that any direct intercourse between them should appear. It
need not even exist. It was enough if they understood each viher
and plaved into each others hands ; cach performing his particutar
part in the general scheme,
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In this respect, indeed, the proof of a conspiracy did not diftw
from that of any other offence, or of any other fact to be establish-
ed before a jury—Fur in no case, criminal or civil, was a jury tied
up to positive or direct proof. In all cases they might decide by
inferences, properly drawn from facts in proof, This was w huat
the law called presumptive evidence ; on which the great excellence
and benefits of the trial by jury mainly depeuded.

Having said thus much of the nature of the charge, and the gen-
eral mode of proof, he procecded to present a brief statement of the
facts which he expected to establish.

After proving, he said, the incorporation and organization of
the Bank of the United States, and of its Brauch or Oftice ol Dis-
count and Deposit in Baltimore, he should give evidence ol the
appointment of the traversers Buchanun and M<«Culloh as Presi-
dent and Cashier of the Branch; the former officer being appoint-
ed by the Directors of the Branch, and the latter, the Cashier, by
those of the parent bank. He should then prove the appuintment
of the traverser George Williams, as 2 director of the parent bank.
Having established these preliminary facts, he should produce the
bye-laws and resolutious of the parvcut board, which had relation
to this subject; and then proceed to prove by witnesses, and the
books and records of the Branch Bank, that in August 1817, soon
after the resolutions of the pavent board authorizing the Offices of
Discount and Deposit, commonly called the Branch Banks, to grant
loans on pledges of the stock of the bank, the hiouse of 8. Smith and
Buchanan, of which the traverser Buchanan was the active part-
ner, engaged with the traversers M Culloh and Williams, in a very
extensive speculation in the stock of the bank, for the purposes of
carrying on which they drew from the Baltimore branch very large
sumws, at different times, to the amount in the whole of more than
L310,000 dollars, on notes drawn and endorsed by themselves,
and in some mstances not endorsed at all. ‘That all these notes
were discounted by the traversers Buchanan and M:Culloh, by
their own authority, on pretence of pledges of stock which never
were made, and which they never Ll it in their power to muke,
to any thing like the amount of the louns; rating all their stock
at the highest advance, at which the branches bad ever been per-
mitted to grant loans on stock. That when some of the divectors
of the branch manifested a disposition, to enquire into the particn-
lars of these loans, they were informed by the teaversers, Buchan-
an and Mc<Culloh, that it was executive business, confided to the
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jpresident and cashier, with which the branch directors had nothing
to do: That all turther enquiry was thas prevented, and the luana
went on; the notes being from time to time renewed, as the con-
venicnce of the parties required ; or their amount being included
with the interest or a large part of it, in new notes of the same
description: That this operation was continued and extended till
12th November, 1818, when the lasi renewals took place, on notes
bearing date on the 2d of that month, and amounting to more than
1,540,000 dollars, of which a considerable part arose frow dis-
counts on former renewals, left unpaid, and included from time
to time in the new notes: That a little before this time the parent
board began {0 feel some alarm, about the state of stock loans in
the Baltimore Branch, and passed a resolution in general terms,
which was calculated to draw forth explanations on the subject:
That to evade this call, and conceal the rcal state of these loans, a
false entry was made in the books of the bank, by the express or-
der of the traverser M<Culloh, the cashier, and false statements
were nade, at a subsequent period, by him and the taverser
Buchanan, which they presented to the parent board, and which,
corresponding with the false entry, were calculated and intended
to conceal the true amount of these loans on pretence of stock, and
to represent the greater part of them as having been made in the
usual manner, by discounts on endorsed notes, approved by the
branch board: That at length the true nature and extent of the
business cune to light, when the traversers came to a settlement
with the parent bank, and gave such security as was in their power
for the sum of 1,540,000 dollars, being a part only, though much
the greater part, of what they owed: and that finally, the security
having proved greatly insuflicient, the bank lost nearly one half of
this imniense sum, consisting of the principal and in part of the
interest ol the loans thus obfained from them, without their con-
seist o that of the branch direetors, their agents for such purposes.

This he said was a general and brief outline of the case, as it
would appear on the proui, which he would now proceed to ad-
duce.

The witnesses for the state were then called and sworn,

The Attorney General first offered evidence of the incorpora-
sion establishment and organizatien of the parent bank, and of the
arganization of the Baltimore branch: but these facts were all ad-
mitted, on the part of the traversers; as were also the appoint-
mente of George Williams as a director of the parent bank, and
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of James A. Buchanan as president, and James W. MCullol a.
cashier of the Baltimore branch. These three appuintments took
place in 1816, and the traversers continued in their respective
situations till some time in May 1819. It appeared that James
W. M<Culloh was removed on the 20th May 1819; on which day
be was succeeded by John White, the present cashier.

The Attorney General then gave in evidence and read the 41l
and 5th articles of the rules and regulations of the parent bank,
for the government of the offices of Discount and Deposit, which
regulate the appointment and prescribe the duties of the cashiers.
They are as follows:

“JdArt. 4. The Directors of the Bank of the United States shall
appoint the Cashiers of the Offices of Discount and Deposit.”

“drt. 5. It shall be the duty of the Cashier, carefully to observe
the conduct of all persons employed under him, and report to the
beard such instances of neglect, incapacity, or bad conduct as he
may discover in any of them; daily to examine the settlement of
the cash account of the office; take charge of the cash, and
whenever the actual amount disagrees with the balance of the
cash account, reportthe same to the President and Directors
without delay; to atiend all meetings of the board ; keep a fuir

. and regular record of its proceedings; give such information to the
board as may be required ; consult with committees when request-
ed, on subjects referred by the board ; and also to perform such
other services as may be required of him by the board.”

He also produced and read the 12th, 14th, 15th and 16th arti-
cles, which relate to discounts, and run thus:

“frt. 12. Thereshall be at least one discount day in each week,
when the Directors shall be assembled ; a majority of the members
shall be required to form a querum, except for the purpose of set-
tling discounts, for which five shall constitute a quorum, und 1o
bill or note shall be discounted the unexpived term of whici
exceeds sixty days.”

“Are. 14, All bills and notes offered for discount shall be laid
before the Board of Directors by the Cashier on the days assigii-
ed for discount, together with a statement of the funds and sitya.
tion of the office, for their information.’”

“drt. 15. Discounts shall not be made upon personal securit s
without two respensible names (the firm of a house heine consid-
ered as one name ouly;) but if stock of the Bork of the United
8tates, Funded Debt of the United S1ates. op anely nil A properts a.
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amonnt suflicient to secure the pavment, with all damages, oue
responsible name may be taken. But no accommodation note (i, e. a
uote, the proceeds of which are to be placed to the credit of the
deawer) shall be discounted, unuless its pavment be secured by a
depnsit of the Stock of this Bank, or of Funded Debt of the Unifed
States, or sueh other property as shalt be approved by the board
fagether with an express anthority to the bank to sell the deposit in
vase of non-payment at any time alter the note shall become due.”

“drt. 16, On cach application {or discount, every Director whe
may be present, shall be held to give his opinion for or against the
same.  And nodiscount shall be made without the consent of three
fourths of the Directors present; and all notes and bills discounted
shall be entercd in a book, to be called The Credit Boolk, in such
mauner as to discover to the board, at one view, on cach discount
day, the amount which any person is discounter, or is indebted to
the office, either as payer or as endorser.”

ile then gave in evidence the 17th article relative to over-
drawings, in the following words:

“art. 17, On every discount day, the name of every person whao
<hall hiave overdrawn the office since the last discount day shall be
veported to the board ; and no person while he remains an over-
drawer, shall have any note or hill discounted by the oflices. And
in no instance will this bank give a release or discharge to any
debtor when the debt arises {rom an overdratt.  And every oflicer
stha shall knowingly suffer an overdralt to be made on the office,
without communicating it to the President and Cashier, shall be
dismissed from the service of the oflice.”

The resclutions of the pareat board of December 18th and
Zrih, 1816, July 25th and August 26th, 1817, Getober 20th, 1818,
and of Januvary 22d and February Ist and 19th, 1819, were then
produced a:ad read in evidence, from the original minute book of
the bauk, proved by Peter Benson, one of the clerks, who attended
fir that purpose.  They ave as lollow:

- “Drcevprn, 18, 1816,
“Af o eting of the ])u'ﬂ‘l‘m” of the Bank of the L'mted States,
on Wednesduy the 18th December, 1816, it was
itsmouvep, That on the thivty-fiest instant the board will pro-
ceed todiscount notes or bills having not more than sixty days to
run, «id made payable to the Bank of the United Stutes, secured

S el
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by a deposit of an equal amount of the stock of this bank, or an
equal amount in public debt, at 90 per cent upon the par value
thereof, with power to sell and transfer the said stock and debt, in
default of payment, when due, of the notes which may be discount-
ed as aforesaid ; and that the respective boards of directors of the
Offices of Discount and Deposit at Boston, New York and Balti-
more, be authorized to discount in like manner upon the same terms
and conditions, and to an extent not exceeding one tenth of the
amount of the subscriptions to the capital of the bank at their res-
pective places.
From the minutes,

JONA. SMITH, Cash'r.””

27t DECEMRER, 1816.
*ResoLvep, That the loan which may be effected, in conformity
to the resolution of this Board passed on the 18th instant, be regu-
lated in the following manuer; and the President and Cashierbe au-
thorised to accept notes for the purposes therein mentioned, from
day to day, from the 31st instant to the 23d January ensuing incin-
sive, upon the terms and conditions stipulated in the resolution
above mentisned [to restrict the discount of 10 per cent. on the sub-
scription exclusively to stockholders, or to withhold the same alto-
gether, as circumstances, &c. may require]and in the manner here-
in directed.
1st. The loan to be effected for the accommodation ufthe stock-
holders exclusively, and to the amount of their respective propor-
tions of the payments in coin, on account of the second instalwent of
the capital of the Bank.
2d. The Notes tobe accepted shall all be dated on the 1st day
of January next, and payable 60 days after date, including the inter-
est thereon.
3d. That the stock to be deposited as a security for the payment
of the notes, shall be transferred in trust to the Cashiet‘oftl\isubank,
or to the Cashiers of the Offices of Discount and Deposit respective-
ly, and their successors in office; and the discounters shall be ve-
quired to sign a special agreement, stating the terms and conditions
of the loan; and authorizing the President and Directors forthwith
to sell the pledge, in such manner as they shall deem most advan

5
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g0l s, immédiat(‘ly upon the failure™to pay the notes on the last
day of grace, in specie or bills of this bank.

4th. And the loan before mentioned shall be made only to stock-
holders paying in full the second instalment on the shares by them
vespectively held in this bank.

Jury 95vn, 1817,

The followiug Preamble and Resolution was adoptedi—

AWurRrEAas it may he convenient and desirable to stockholders
of the Bank United States, or other persons holding funded debt of
the United States, to obtain temporary loans upon their notes, made
payable to the Cashier of the Office of Discount and Deposit at the
pliace of their residence, and secured by a pledge of stock of this
bank, or funded debt of the United Siates at the par value thereof,
cqual 1o the amount of the required loan:  Be it therefore

Resorven, That the oflices of this Bank be respectively author-
ized to grant such loans, until otherwise ordered by this Board;—
that the weekly statements of such offices shall exhibit the amount
of such loans, distinct from the amount of bills and notes discount-
cd; and that blank powers of attorney to transfer and sell the stock
or debt so pledged, in conformity to the powers used for similar
loans ohiained of this bank, but with such modifications as the sub-
stitution of the offices for the bank may require, be transmitted to
the offices respectively for that purpose.

26t Avcusr, 1817,

O motion, Resonven, That the substitution of money in licu
of tunded debt, in the payments to the capital stock of this Bank,
and the redemption of upwards of thirteen millions of the funded
debt proportion of the capital stock, by the Commissioners of the
Sinking Fund, renders it necessary to extend the discounts of the
bank in proportion to the increase of’ the monied capital, in order to
afford a reasonable dividend to the stoekholders; that as no better
security can be oftered than thes tock of the bank, at a safe and rea-
sonable valuation; and as there is good reason to believe that the
banks in New York and elsewhere have loaned upon the stock of
{his bank at the rate of $120 per share, and perhaps more, and of
course that little or none can, under the existing regulations, be ex-
pected to be offered to this bank, when the actual market value is so
much above par; therefore it is expedient that the loans on the stock
of the bank be extended to the rate of $125 per share, upon notes
to that amount, with teo approved names,

Extracts {rom the Minutes.
JAMES HOUSTON, Ass't. Cashr.”
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) “QcToBER 20TH, 1818.

«ResoLvep, That the Cashier be directed to prepare and lay
before this board, a statement of the existing discounts upon notes,
for the payment of which public or corporate stocks of any kind
may have been pledged, together with a list of the said notes, the
names of the drawers and endorsers, and the amount and descrip-
tion of stock pledged for the payment of the said notes respective-
ly: also that it be the duty of the Cashier, to require vt the Cash-
iers of the respective offices, whose statements exhibit any such
discounts, a like statement, list and description.

Resorvep, That the Cashiers of the respective offices, at which
discounts on the collateral security of stock of this bank may have
been granted, be instructed to informm those who may have borrow-
ed, at a rate exceeding the par value thereof, that a reduction of
Lwenty-five per cent of the excess will be ré;lu'n-ed every 60 days,
until the whole of the said excess shall be extinguished ; or that
any such borrower may at his option, pledge such an additional
amount of the funded debt of the United States, or Stock of this
bank, at the par value thereof, as shall be equal to the amount of
such excess.

Rrsorveo, That it shall be the duty of the Cashier of this bank,
to give notice to the respective borrowers of this bank, on endors-
ed notes discounted on the collateral security of the stock of this
bank, for any amount exceeding the par value thereof—that the
said amount will be required to be paid or secured, in the manner
preacribed in the preceding resolution.”

“22np JaNvary, 1819,

“ Whereas it is expedient to prevent any improper transfers of
the Stock whereby the security for the debts to the Bank might
be lessened, therefore

“ ResorLvep, That no discount shall be made or renewal on
stock, or any other discount or any substitution of a note or hypo-
thecation made or renewed at this Bank, or any of its Offices of
Discount and Deposit, without each discount or renewal being first
presented to the Board of Directors of this bank or its offices, as
the case may be, and approved by the Board of Directors, agreca-
bie to the Bye Laws ; and that any resolution authorizing discounts
in any other manner, be and the same is hereby repealed, and that
a copy of this resolution be forthwith transmitted to each of the of-
fices of Discount and Deposit.”



“ FERRUARY 1s1, 1819,

“fsi. Resorvep, That no new loan shall be made on stock of
any kind, at this bunk or any of its offices.

2nel. That tn no case when a loan has been made on the stock
of this bank, shall a transfer of suel stock be made but with the -
probation of the Board of Directars, of the bank or office where
the Toun was made 5 nor unless at teast ten per cent of the amonnt
thereofbe paid to ihe bank or the office at which such toan was made.

Srd. “Phat no transfer shall be effected upon any stock, upon
which a greater amount than the par value shall have been dis-
counted, until such excess shall have been paid off or secured to
the satisfuction of this board, or the board of that oflice from which
the discount was obtained.

4th. That on and alter the 9th inst. a reduciion of not Iess than
five per cent shall be made, on all notes offered for renewal, which
notes shall have been discounted on the stock of this bank, at this
bank : and that a like reduction be made at all the offices of Dis-
count and Deposit of this bank, to commence in ten days after the
receipt of this resolution ; unless a reduction; equal to, or greater
than the above named five per cent, shall have been voluntarily
marde on such notes, before they are presented for renewal.™

“ Fepruary 19tn, 1819,
“Resorvep, That the Cashier of the Oftice of Discount and De-

posit at Baltimore be, and hie is hereby required to transmit o tlis
board, as early as practicable, a list of all the notes now discounted
at that office, with the naumes of payer and endorser on cach note ;
also designating in said list all notes which are discounted with an
hiypothecation of stock, for securing the pavment of such notes ;
and also designating the kind of stock, and the rate at which such
stock has been hypothecated; together with a copy of the instru-
ment of writing, by which such hypothecations have been made.”

The ledgers containing the customers” accounts of the Branch
al Baltimore were then produced and offered in evidence, to prove
the disconnts obtained by the Uraversers.  To this it was objected,
that the fedgers were not the acts of these parties, nor the original
evidence of the transactions to which they related.  But a noetice
to the Traversers heing given in evidence, to produce their hank
hooks, aud the original notes which had been discounted and faken
up s and it being also proved by P Janvier one of the book keepers,
who had settled the bank book ot =. Smith and Buchanan on the
tary January 1814, that it corresponded with the ledger ; this ob-
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jection was waived : and it was finally agreed, that all the original
books of the Branch should be received in evidence, for both pac-
ties, and might be introduced and used as wanted.

John White, the present Cashier, was then called and examin-
ed by the attorney general. From his testimony and that of the
book keepers, who were examined at the same time, and by refe-
rence to the books of the Branch Bank it appeared :

That on the 12th of August, 1817, a note of S. Smith & Buch-
anan at 90 days, for $540,000 without any endorser, was discount-
ed for them, as a note secured by a pledge of stock. This note fell
due on the 10th and 13th of November. That is, it fell due on the
10th ; but three days of grace being allowed, it was not payable
till the 13th.

That on the 13th of November 1817, another note drawn hy
them for $548,594 64 at 90 days, and endorsed by George Wil-
liams was discounted for them as a stock note, being obviously
the renewal of the note of August 12th, with the discount or inte-
rest included : this note, including the days of grace, was payable
February 14th 1818.

That on the 14th of February 1818, another note was discount-
ed for 8. Smith & Buchanan, for $550,000 at 90 days. This note
also was endorsed by George Williams, and was disceunted as a
stock note, or a note secured by a pledge of stock. It seemed fo
be a renewal of the note of November 15th, of which no further
trace could be discovered ; but it included a part only of the inte-
rest: and that this note of February 14th, although nut payable till
the 17th or 18th of May, was taken up and cxtinguished on the 2d
of March.

Mr. White stated that this note of £540,000, with its renew-
als, made no part of the stock arrangement, in which the Traver-
sers engaged about the same time, and which was the subject mat-
ter of the present trial. That transaction he then proceeded to
explain, in the following manner ; with the assistance of the book-
keepers and the original books.

It embraced a series of loans, on stock notes, or notes represent-
ed as being secured by pledges of stock, for cach of the tliree Tra-
versers.

Those of Buchanan were in the name of S. Smith &
Buchanan, and commenced on the 5th August 1817, by a

Crass note of 8. Smith & Buchanan, endorsed by Dennis A.
No. 1. Smith, for $30,000, at 90 days, which was discounted o
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them on that day ; and rencwed for the same sum on the 6th of
November, with the endorsement of the Traverser George Willi-
ams, for 00 days. On the 8th of February 1818, this note was
again renewed, for the sawe sum, at 90 days, by their note without
any endorser; which was payable on the 11th May 1818. This
note of August 5th, 1817, with its renewals, formed Class No. 1,
in the series of 8. Smith and Buchanan.
The second Class commenced on the 13th of June
Crass 1817 :when a draft of Lemuel Taylor lor 839,500, at 90
No. 2. days, on M‘Ewen Hall & Davidson of Philadelphia, in fa
vour of 8. Smith & Buchanan and cndorsed by them, was
disconnted for their account.  This loan was renewed on the 11th
Sept. following, by the note of 8. Swith & Buchanan at 90 days, for
the same sum without any endorser. This note was discounted for
them as a stock note. On December 1:3th 1817, it was renewed
for the same sum, at 90 days, with the endorsement of the Traver-
ser James W. M<Cullob ; and on the 16th of March 1818, it was
again renewed by James W. M:Culloh’s note at 90 days, for the
same sum, endorsed by S. Smith & Buchanan. This terminated
the second class,
The thivd commenced on the 30th of August, 1817,
Crass  when the note of Hollins and M*Blair, at ninety days for
No. 3. $280,000, and endorsed by S. Smith and Buchanan, was
discounted tor them as a stock note.

1t was renewed on the 1stof December, 1817, by a note of Geo.
Williams for $285,000, at ninety days, endorsed by 8. Smith and
Buchanan, and on the 3d of March 1818, it was again renewed, with
the same drawer and endorsers, at sixty days for $268,000. These
two renewals included interest to the amount of 8,000,

And on the 5th ut";\_lay, 1818, this note was again renewed, with
the same drawer and endorsers, at five months, for the same sum
of $288,000, which ferminated the third class.

The fourth commenced on September 5th 1817, and
Crass  was confined to one note for $165,000, at ninety days.
No. +. ‘This note was drawn by George Williams and endorsed
by 8. Smith and Buchanan, for whuose use it was discount-
ed as a stock note,
The fifth class was also confined to one note, for
Crass  $17,000, at ninety duys; which bore date on the 11th of
No. 5. September, 1817, drawn by George Williams, endorsed by
8. Smith and Buchanan and discounted as a stack note for
their use.,
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The sixth class commenced on the 6th of December,

Crass 1817, with a note of that date for $215,000, at ninety days,

No. 6. drawn by George Williams, endorsed by S. Smith and
Buchanau, and discounted for them.

It appeared to be a renewal of No. 4, for 165,000, and No. 5,
for 47,000, making together $212,000, which, with the addition
of $3000, apparently for part of the interest, made up $215,000, the
amount of this new nete.

It was renewed on the 9th of March, 1818, for sixty days, with
the same drawer and endorsers, and the addition of 82,000, appa-
rently for part of the interest; so as to make the new note amount
to $217,000. This completed the sixth class.

The seventh consisted of a nate for £247,000, bearing
Crass date on the 11th of May, 1818, drawn by S. Smith & Buch-
No. 7. anan at five months, and discounted for them without any
endorser. It appeared to be a renewal and continnation
of No. 1, for 50,000,and No. 6, for £217,000, which both fell due
on that day.
The eighth class commenced November 21st 1817,
Crass  with a note of that date for 48,000, drawn by S, Smith
No. 8. and Buchanan at ninety days, endorsed by George Willi-
' ams and discounted for the drawers as a stock note. It
was renewed for the same sum, and with the same drawers and en-
dorser, on the 21st of February, 1818, for sixty days: and again
on the 25th of April, 1818, for thirty days, which completed thiz
class.
The ninth was composed of a singlc note, at sixty days,
Crass  for ®21,000, drawn on the 17th of April, 1818, by James
No. 9. W.M’Culleh, endorsed by S. 8mith & Buchanan,and dis-
counted for them as a stock note.
The tenth commenced on the 22d of August, 1817,
‘Crass  with a note of that date for £215,000, at ninety days, drawn
No. 10. by 8. Smith & Buchannan, and discounted for them as a
stock note, without an endorser.

It was renewed with the addition of $3,000, apparently for in-
terest, on the 22d of November, 1817,by a note of George Wil-
fiams, at sixty days, in favour of 8. Smith & Buchanan and, endor-
sed by them, for $218,000, This last note was again renewed, on
the 234 of February, 1818, by a note at sixty days, drawn and en-
dorsed as the former, with the addition of 832,000 1 <0 as to raise il
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to $250,000—and on the 27th of April, 1818, this note of $250,000
was renewed for the same sum, by a note at thirty days, with the

dame drawers and endorsers. This completed the 10th class,
The eleventh consisted of 2 note for $370,300 dated

Crass on the 26th of May 1818, and drawn by George Willi-
Wo. 11. ams at 6 months, in favor 8. Smith & Buchanan, by whomn
it was endorsed. It was discounted for them,
To renew Class No. 2, for & 39,500

No. 8, 48,000
No. 9, 21,000
No. 10, 250,000
—358,500
and it included an additional sum as a
new loan on stockof - - - + - - 12,000
$370,500
Crass The twelfth class embraced six notes; all bearing

No. 12, date on the 2nd of November 1818, at 4 months—
I. Drawn by 8. Smith & Buchanan and endorsed by

George Williams, - - - - - ®11,426 77

2. Drawn by €. Smith & Buchanan and endorsed by
~ George Williams and James W. M« Culloh, - 325,000 00
- 3, Drawn and endorsed as the second, - - 314,000 00
4. Drawn and endorsed as the second, - - 25,000 00
5. Drawn and endorsed as the second, - - 97,875 00
6. Drawn and endorsed as the second, - - 25,000 Q0
Making a total amount of - - - - #798,3501 77

These six notes, bearing date on the 2nd day of November 1818,
were discounted for 8. Smith & Buchanan on the 12th of that
month, and appeared to be renewals, as far as they went, of the

preceding classes. No. 3, for 288,000

__ N 7,for 217,000

and No. 11, for 370,500
in one or other of which all the other classes had centéred.—
These three classes amounted to % 903,500—but at the same peri-
od an accommaodation appeared to have been given, through these
parties, to Richard M. Johnson of Kentucky, to the amount of
107,198 23, For this sum a note called a stock note was taken
from him, drawn also on the 2nd November 1618, at 4 months, and
endorsed by 3. Smith & Buctanan and George Williams. 'Fhis
note was discounted as a stock note, and the proceeds were carri-
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ed to his credit. By a check from him they were transferred to
that of 8. Smith & Buchanan, and being deducted from £903,500,
the amount of Classes 3,7 and 11, left $798,301 77, for the amount
of S. Smith & Buchanan’s share of the Stock Loans, as renewed
and continued on the 12th of November, upon six notes of the 2
of that month,
The Witness then proceeded to explain in the same manner,
James W. M<Culloh’s share of this transaction.
It commenced on the 5th September 1817, when his note
Crass of that date at 90 days, endorsed by S. Smith & Bucha-
No. 1. nan for $15,000, was discounted for him as a stock note.
It was successively renewed for the same sum, and with
the same drawer and endorsers, on the Tth of Dec. 1817, and an
the 10th of April and the 14th of August 1818, Each renewal was
for four months ; after which it assumed a new form. This was
the first class in the series of discounts for James W. M<Culloh.
The second commenced on the Tth of October, 1817,
Crass  when a note of that date for 15,070, at sixty days, drawn
No. 2. by himself and endorsed by 8. Smith & Buchanan, was
discounted for him asa stock note. 1t was successively
renewed for four months each time, to the same amount, and with
“the same drawer and endorsers, on the 9th of December, 1817, and
on the 11th of April and the 14th of August, 1318: after which
it took a new form.
The third class commenced with a note at sixty days,
Crass  dated on the 23d of October, 1817, a1l drawn by Nathan~
No. 3. iel ¥. Williams for 25,000, in favour of James W, M*Cul-
loh, by whom it was endorsed. Ut was discounted forhim
as a stock note, and successively renewed for the same sum five
several times.—First on the 2ith of December, 1817, for sixty days;
then on the 26th of Febiuary, the 29th of June and the 20 of Nov.
1818, for four menths each time; and finally on the 2d «f March,
1819, for sixty days. Each of these rencwals was with the same
endorser, except that of November 2d, 1818, which was without
any endorser.
The fourth class consisted of 2 note of December
Crass  29th 1817, for 846,000, at four months ; which was drawn
No. 4. by James W. M*Culloh and endorsed by 8. Smith and
Buchanan., It was discounted for M Oulloh as a sieck
note, and renewed for seven meonths, with the same deawer and

6
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endorsera, and for the same sum, on the 2d of May, 1818, Ti after.
wards took another ~'|\.'-1|)(’.
The i1l class consisted of a note [or 15,300, drawn
Criss om the 6th of January, 1816, at four months, by James W,
No. 5. M'Culloh in tavour of S Smith & Buchanan, by whom and
George Williams it was endorsed.

Ti was discounted as a stock note for James W, ACulloh, and
renewed on the Oth of May, 1818, for the smine sum, at six months,
This renewed note was also drawn by M*Culloh, in favour of S,
Smith & Buchanan, by whem it was endorsed, but not by George
Williams.  After this renewal the note assumed a new form.

The sixth class was composed of a credit given toJames
W, M Culloh, on the (5th of Jannary, 1818, for $56,303 22,
as the amount of his note endorsed by 8. Smith & Buchan-
an. This was called a stock note, but no rate of discount
or time of payment was stated, nor did it appear to have been ever
renewaed,

The seventh class commenced in a note of January
Crass  30th 1518, for 31,000, at sixty days, drawn by James
No. 7. W.MCulloh, and endorsed by George Williams and 8.
Smith & Buchanan, It was discounted for M Culloh as a
stock note, and renewed on the 3d of April, 1818, for the same sum
and length ol time, and with the same drawer and endorsers.
The cight class consisted of a note for 50,000, drawn
Crass  onthe Tth of March, 1818, at sixty-three days, by James
No. 8. WM Culloh, and endorsed by 8. Smith & Buchanan and
George Willtams, It was discounted for James W. M*Cul-
loh, as astock note :and on the 12th of May, 1818, it was renowed
for six months, with the same drawer and endorsers, and for the
same sim, [t afterwaeds took a different form.
The ninth class cansisted ol a note of April 16th 1818,
Crass  for 113,000, at sixty davse It was drawn by James W,
No. o, M 'Culloh and endorsed by 8. 8Smith & Buchauan, and
wias discounted for M*Culloh as a stock note. It was
not renewed in this form,
‘The tenth class consisted of a note of James W.
Crass AMCulloh, for 25,600, at sixty days.  Jtbore date on the
No. 10, 17th of April, 1818, and was made payable to S.Smith and
Buchanan, by whom it was endorsed.  This note was al-
so discounted as a stock note, lor James VW, M"Culloh, but not re-
renewed n the same form.
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The eleventh class contained a note of April 2oil
Crass 1818, for 11,000, at thirty days. 1t was drawn by Jas.
No. 1. W. M’Culioh, for whom it was discounted as a stock note,
with the endorsement of S, Smith & Buchanan. On the
23rd of May it was renewed for four months, in the same form
and for the same sum. It afterwards assumed a different shape.
The twelfth class consisted of a note of $60,000, at
Crass 50 days, bearing date on the 24th of April 1818, and drawn
No. 12 by James W. M:Culloh, for whom it was discounted as a
stock note, with the endorsement of 8. Smith and Buchan-
an. It did not appear to have been renewed in the same form.
The thirteenth class contained a note of 50,000 at 7
Crass months, It bore date on the 2nd of May 1818, and was
No. 18. drawn by James W. M:Culloh, in favour of 8. Smith &
Buchanan, by whom and George Williams it was endors-
ed. It was discounted for James W. M‘Culloh as a stock note,
but not renewed in the same form.
The fourteenth class was a note of April 17th 1818,
Crass at 6 months, for $3,499 33. 1t was drawn by James W.
No. 14. M‘Culloh, endorsed by 8. =mith & Buchanan, and dis-
counted for M<Culloh as a stock note, on the 4th, of May
1818. On the 20th of October it was renewed at 6 mouths, lor
the same sum, and with the same drawer and endorser. Alter
this it assumed a new form.
Crass The fifteenth class comprised the renewals, on the
No, 15. 26th of May 1818, of the following notes, viz.
Class No. 7, %51,000

»” 9, 113,060
» 10, 25,000
7 12 60,000
Consolidated into one note of $249,000 at 6 months.

This note is drawn by James W. M<Culloh, and endorsed by
8. Smith & Buchanan and George Williams. It was discounted
as a stock note for M¢Culloh to effect these renewals.
The sixteenth class includes six notes, all dated on
Crass the 2nd of November 1813, at + months, and discounted
No. 16. on the 12ih of that month for James W. M:Culll, as
stock notes: viz.
No. 1, endorsed by 8. Swith and Buchanan, % 13,100 0
2, do. by the same persons, - - 112,500 00
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3, do. by George Williams, - 156,600 GO
4, do. by the same person, - - 156,723 23
5, do. by the same person, - 52,041 66
6, do. by the same person, - - 7,136 12

To the total amount of %499,001 01

These notes Mr, White stated, appeared to be rencwals of part

of those already detailed—viz,
Of Class Neo. 4, for § 46,000 00

» 5, 15,300 00
» 6, 56,305 22
» 8, 50,000 00
11, 11,000 00
* 13, 50,000 00
» 14, 3,499 33
and ¥ 15, which
as has been shewn, includes Nos. 7, 9, 10, 12, 249,000 00

Making a total for these eizht Classes of $181,102 33
To which appeared, he said, to have been added a
note of B, Smith & Buchanan, for $10,808 46, Jated
October 2nd 1818, at 12 months, and endorsed by
James W, M<Culloh as Cashier. It was first dis-
counted for S. Smith & Buochanan as a stock note ;
but seemed to have been assumed by M<Culloh as
a part of his portion, in the great settlement of No-

vember 2, 1818, - - - - - - 10,808 46

Added to the other notes comprised in the eight clas-
ses, it produced a total of - - - 2492,001 01
But this total fell 87,000 short of the amount of the notes of
Nov. 2nd, 1818, discounted for rencwal on the 12th of that month,
which was $499,001 01. From whence it seemed to result, that
in these renewals interest to the amount of 7,000 was included.
The seventeenth class consisted of a note for 20,000,
Crass  bearing date December 26th 1818, and drawn at three
No. 17, months by James W. M+Cullol, for whom it was discount-
ed as a stock note, on the 14th of January 1819, with the
endorsement of 8. Smith & Buchanan.
Thus it appeared that MCulloh’s part of this operation amount-
od to the sum of 574,001 0l—viz.
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Class No. 1, 8 15,000 @0

= 2, 15,060 00
B 3, 25,000 00
4 16,
including Nos. 4, 5, 6, 8, 11, 13, 11 and 15, which
last included No. 7, 9, 10and 12 - - - - 481,102 58

Class No. 17, 20,000 00
and the note of $10,808 46 transferred from 8. Smith
& Buchanan to M‘Cullob, in the final adjustinent
of Nov. 2nd, 1818, - - - - - 10,898 46
with the interest included in the renewal on that day, 7,000 00

Total, $574,001 01

The witness, Mr. White, then proceeded to explainin the same
manner, from the books and with the assistance of the book-keep-
ers, George Williams’s part of this stock operation; which was
wore simiple and much less in amount.

) It commenced on the 20th of Qctober 1817, when
Crass  George Williamy's note of that date, for $90,000, at 90
No. 1. days, was discounted for him as a stock note, without any
endorser. [t was renewed in the same manner, and to the
same amount, on the 23vd of January 1818, for 60 days. On the
#7th of March 1818, it was again renewed, in part, to the amount
of 70,000, for €0 days, with the endorsement of James W. M<Cul-
Joh. And on the 29th of May this last note was further renewed,
with an increase of 17,500, by a note of George Williams at 6
months, for $87,500 with the endorsement of Amos A. Williamas,
This was the first class of Georze Williams®s part.
The sccond consisted of a note of May 5th, 1818,
Crass drawn by George Williaws, for $57,333 353, at 10 days,
No. 2. and discounted for him as a stock note, with the endorse-
' ment of Amos A. Williams, On the 50th May 1818, it
was renewed in the same manner, and to the same amouat, for 6
months, with the same drawer and endorser.
. The third class comprised a note of Richard Hyatt
Crass  for 825,000, dated on the 24th of May 1818, at 4 months,
:No. 3, and discounted for him as a stock note, with the endorse-

‘ ment of George Williams ; by whom it appears afterwards
Ro have been assumed.
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T'he tourth was a note of November 2ud, 1818, ai 4

Criss  months, for $169,835 3§, drawn by George Williams, am}

No. t. discounted for him on the 12th of the same month, with

the endorsement ol Xiinos A. Williams, to venew the (hree

preceding classes; which amounted together to that sum, and made
up George Williams™s part of the sfock operation.

The witness then recapitulated the results of the final arrange-
ment, made by the Traversers of this stock operation, on the 2 and
12th of Noveinber, 1818, by the division of the whole debt among
themselves, aud the consolidation of their respective notes. The
propurtivn of
2oSmith & Buchanin, as thus adjusted, was  §798,501 77

That of James W, MCulloh - - - 574,001 01
That of George Williams - - - - 169,833 34
Muking a total of - - - - - 1,542,136 12

Tie then stated that soon after his appointment to the oflice of Cash-

ier, which took place on the 20th of May 1818, he called on the "ra-

verser MCulloh for the notes constituting this wass of debt, which

did not appear in the Bank: wherenpon M<«Culloh delivered to him

a number of notes at 60 days, amounting together to the sum last

stated, but all bearing date on the 7th of May 1819, instead of the

2d of November 1818,  Fliese notes he produced, and they were
eiven in evidence.
He also presented a list of them, which follows:

List of Nutes held by the Office of Disconnt and Deposit of Balli-
more which are comprised in the late arvangement enteved into
by the Bank of the United States and Messrs. S, Smith & Buch-
anan, George Willicws and J. W, M Culloh.

Dote Time. Pupers, Endorsers. JAimount.

1819
My 760 duvs. 8. Smith & Buchunan, G, Williams & J. W,
MCulloh, $%112,500 00

5 « “ “« 25,000 U0
£ “ Geo, Williams, 8, Swith & B. 156,723 23
s “ S.Smith & B G, Willams, 13,126 7
" s s “ 10,100 00
é “ Geo. Williams, 5 R.&B 14,000 00
& i« S8, & B Gee, W 97,5875 00

$423,525
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Date. Time. Payers. Endorsers, Asiorns,
1819. Amount brought forward. 423,525 00
May 7. 60 days. G. W. A. A Williams 169,833 34
“ L “ « 52,041 66
L “ S. Smith & B. Geo. Wiili-
ams & G. W. M*Culloh, favorof J. W, AIF'C. 325,000 00
w“ & G, Williams, S. 8. & B. & J. W, MC 155,60 00
« “ S. 8. & B. G W, 235,000 00
" « G W. S 8. &1, 12,500 00
- « S, 5. & B. G W. 12,500 00
L4 o« “« €« 15,000 00
“ “ G W, 8.5 & B 15,600 00
« “ S. S. & B. G. W, 15,000 00
« “« 8. S.&N, G W.adl ”
W. M‘C. J. W. MC. Cashicr, 314,000 00
“ s S.85.%B, G. W, WL WG,
part of 87,156 12 5,000 Q0
1,540,000 00
Fractional part carried to general account, 2,136 12
- Q1,542,136 12

It would be remarked, Mr. Wlite said, that the last note in
this list was carried out as a note of £3,000, when in fact it was
for 87,136 12. This he said was done at the request of James W,
IM'Culloh, who stated that it was necessary, in order to reduce the
total amount to 1,540,000, and make it agree with the statement
of the debt, which he and the other Traversers had presented to
the parent board. He at the same time requested the witness, to
charge this fraction of $2,136 12 equally to (he parties, in their se-
perate accounts; which was done.  Thus thelr joint debt, arising
out of the stock note transaction, was reduced to 81,540,000,

* The notes of Nov. 2nd, 1818 being at 4 months, fell due on the 2nd and
Sth March 1819. Those contained in this list, which vary from the former
n some of the particular sums, and in the whole number of the notes, but
agree precisely in the total amount, present the appearance of rencwuld
made on the 7th of May 1819. They must however have been made after
the 20th of May, and anti-dated; for Mr. White proved, that when he took
possession of the office, on that day, no such notes were there. There was
no evidence or appearance of any renewal on the 5th of March; but if ther
had been then renewed, at 60 davs, the rencwed notes would have fullen
due on the 7th of May.
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Mr. White tlien observed, in answer to a question by the Attor-
ney General, that at the time of delivering these notes, each of the
parties was largely indebted to the bank, on a distinct and separate
account. These accounts he proceeded to state in the following
manner ;

I. 8. Smith & Buchanan’s separate Debt,

1 note endorsed by Geuvrge Williams - - 233,000 00
2 « Hollins & M<Blair, - -~ 84,757 56
3 “ Calhioun & Matthews, - 43,00 00
4 o Lemuel Taylor, - - 15,060 U0
6 overdrawings, - - - - - 59,916 92
7 proportion of interest on stock notes* - 10,859 62
8 proportion of balance remaining due on a spe-

culation in foreign bills,** - - - 2,120 50

P

Making a total of &179,65tL GO

IL James W. MCulloh’s separate debt.

1 Overdrawings, - - - - - 14,011 47
2 proportion of interest on stock notes,* - - 10,859 62

3 two notes of S, Smith & Buchanan’s, discount-
ed for him, - - - - - - 20,500 00

1 proportion of balance on the speculation in Fo-
reign bills,** - - - - - - 3,285 10
Making a total of %48,656 19

UL Georwe William®s separate debt.

1 notes endorsed by Amos A. Williams, - %89,000 00
2 L S. Smath & Buchanan, - 68,889 13
3 “ J. W, M<«Culloh, - - 31,500 00
t overdrawings, - - - - - - 13,5639 12
5 proportion of interest on stock notes,* - 10,859 62
Making a total of $213,787 87

— et S

*This was their proportion of the interest on the whole mass of stock notes
of November 2d 181o, from the 5th of March, 1219, when they feil due, tll
the 10th July 1819, when these substituted for them, and beuring date on the
7th of May, 1819, became payahic.

**This operationis fully explained, in the evidence under the third ine
dictment; where it was relied o to support the general count,
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He then recapitulated these separate debts as follows:
S. Smith & Buchanan, - - $179,654 60
James W. M‘Culloh, - - 48,656 19
George Williams, - - - 215,787 87

Total, $1+42,098 66

To which he added the stock note or joint

debt, - - - - - 1,540,000 00

Muking a grand total of $1,982,098 66f
This concluded the evidence as to the origin progress and ex-
tent of the transaction, that formed the ground of this indict-

ment.j :

The Attorney General then observed, that having thus shewn
the sums obtained from the bank by these persons, lie would next
proceed to shew how they were obtained. It would appear, he said,
that in obtaining them the Traversers procecded in direct vielation
of their duty, and of the orders of the Parent Board; and with-
out the consent or knowledge of the Branch Board, whom they al-

e

t Itis to be remarked that these parties were chargeable, each for one
third, with the sum of $2136 12, deducted as explained ahove, from the to-
tal amount of the stock notes; which was to be carried to their separate ac-
counts, in equal parts, but was omitted by Mr. White in liis statement of their
separate debts; probably because his atiention was not cailed to it at the
time, by any particular question. 1t also appearedin the course of the trials,
that §. Smith & Buchanan were separately chargeable with £27,953 67, be-
ing the amount of sterling bills of exchange for £6080, which were remitted
by a bank in Georgetown, to pay a bulance duc to the Baitimore branch, and
appropriated by James A. Buchanuan to the use of the association; and that
8. Smith & Buchanan and James W. M'Culloh werc chargeable in different
proportions, with the further sum of §¢8,535, tuken from the bank under
colour of a bill of exchange on Daniel C. Holliday, But these two transactions
make the subject of the second and third indictments, and therefore were
not taken into these accounts by Mr. White. With the fraction of §2136 12
deducted from the stock notes, as explained above, they make an aggregate
of $55,624 74, which added to the joint debt on stock noics, as finally ad-
Justed, and to the aggregate of separate debts, produces a mass of $2,037,
723 40, obtained by these persons from the bank, in various ways.

4Mr. White afterwards prepared at the request of one of the counsel for
the state, succinct statements of these stock notes, and their ultimate renew-
als, which give in 2 small compass a very clear view of the whote operutian,

They are inserted here, for the hetterand more easy understanding of
the subjcet.
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Teped they were 1ot bound to consult, and whom they deceived and
keet in denorance of the nature of their proceedings, by misrepre-
seatations and false preteices,

{Te wonld first recal to the recollection of the court, the reso-
lutions of the Parent Board which had heen eiven in evidence ; and
especially those of July 23th, 1817, and Augnst 26th in the same
vear, which preseribed the terms on whicl louns on pledges of stock
might be made by the Oftices of Discount and Deposit, and clear-
ly confined the authority to the several Boanls of Directors,

ITe wouald then prove, in the fiest place, that all these notes,
constituting this great mass of debt, were discounted as “ Stock
Notes,”” or notes secured by pledges of the stock of the bank ; and
were constantly so represented to the Directors, by the Traversers
Buchanan & M<Culloh.

S. Smith & Buchanan’s proparkion of the noles constituting the Stock arranze-
ment appear to have originated this—- and to Lave been finally renewed thus -
Angust 5, 1817, 30,000
Scpt. 5, 1817, 165,000
o 4, 1817, 47,000

e . i AR
became March 9, 1318, 217,000
Became May 11 1818, 247,000
Junec 13 1817, 39,500
Nov. 21 1817, 43,000
April 17 1818, 21,000
August 22, 1817, 215,000 became 230 000
And these four notes beeame 370,500
August 30 1817, 280,000 became Q8R.000
. Inall 903,500
Deduct note of M. M. Johnson, endorsed S,
Smith & PBuchanan and Geo. Williams, 107,198 23

TYRSOL 7T
Which amount was finally renewed by notes dated Nov. 2, 1818, 11,426 77
“ 325,000 0y
W 314LU06G 00
i o 25,000 00
o “ UrLETS 00
o o 23,000 U0
R798,301 77

—— e e




8

The first witness examined for this purpsse was Andrew B.
~ Bankson, a discount clerk of the Branch Bank; who proved, that
in the regular and usual course of discounts, all notes offered for
discount are entered, as they are presented, in a book called * the
Offering Book,” which is laid befure the board of directors, together

I, W. M CulleR’s proportion of the notes constituting the Stock arrangement ap-
pear ta have originated thus—~and te have been finally rencwed,

Sept. 5. 1817 #1500 . thus, 815,000 00
Oct. 7, 1817 15,400 15,000 Q0
23, 1817 25,000 25,000 00

Jan’y 30, 1817, 51,000
April 34, 1818, 60,000
“ 16, 1818, 113,000
“ 17, 1818, 25,000
‘These four notes were renewed

May .6 1818 $249,000
Dec. 29 1817 46,000
January 6 1818 15,300

“ 15 1818 56,303 22
March 7 1818 50,000
April 20 1818 11,000
May 2 1818 50,000
April 17 1818 3,499 33

These eight notes amount to 481,102 55
¢o which add a note dated 2nd Oct.
1818, placed previously to the .
credit of 8, Smith & Buchanan, 10,898 46
Inall $492,001 01
which nine notes were renewed as follows cucreasing the

amount 7,000 November 2, 1818, 155,600 0Q
“ 156,713 23

< 15,000 00

“ 52,041 66

" 112,500 00

A 7,136 12

January 14, 1819, 20,0u0 0@
In ail B574,001 01

* Deduct fractional part of this note, 2,136 12

571,86 89

—— g —



4t

with the notes, on every discount day, and consequently furnishes
them with a list of all the notes offered tor discount on each day,
in the regular course: That up to the 12th of Aug. 1817 all notes
offered tor discount, whether on stock or personal security, were
entered indiscriminately in this «Offering Book,” making one list
for each discount day: That on the 1¢th of Sugust 1817, the prac-
tice began of making two lists or lines in the Oltering Book ; one
for stock nofes, and one for notes on persunal security ; which prac-
tice continued tifl the 26th of December 1817, when a separate Of-
fel‘111<r Book was introduced for notes on personel sec urity, con-
tmmwr them and none other: That the old or {foriner Offering Book
continned to be used, as an “ extra discount book,™ in which were
entered all the notes oftercd for discount and discounted on stock
and that the regalar Oftering Book wasalways laid before the direc-
tors on every discount day, up to the 20th of December 1817, when
ascparate Offering Book, for notes on personal security, was intro-
duced ; after which time the «extra Discount Beuok,” containing
the stock notes, was never laid before the board.

The witness further proved, that all notes discounted are re-
turned to the discount clerk, who endaorses and &les thew ; alter
whicli they are posted in the Discount Ledger which is called the
“Credit Book,” and the net proceeds are carried to the credit of
those persons who have obtained the discounts: And that in this
s« Credit Book* they are deseribed as “ Stock Notes,” or notes on
personal security, as the case may be ; with a statement of the dates,
the periods of payment, and the names of the drawers and endor-
sers,

These books were then produced proved and examined. They
exhibited all the notes in question, as well as that of August 12th
1817, for 546,000 aud its renewals, as “ Stock Notes,™ made dis-
counted and from time to imie renewed, as such.

The Attorney General proceeded to state, that he would next
prove, that uo stock whatever had been in fact pledged for these

George Williams’s proportion of the notes constituting the Stock arrangement ap-
pear to have originated thus—and to have been finally rencwved thus -

Octlober 20, 1817, Q0,050 UO

May 5, 1818, 57,333 83

and a note of R. Hyutt, 23,000 00

And these three notes were finally rgnewed Nov, 2, 1818, $169,835 54

I e e+
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sotes, thus discounted as stock notes. For“this purpose he again
called Mr. White the Cashier. Mr. White proved thut scon alter
he took possession of the office as Cashier, in May 1819, the papers
and effects of the bank which had been in the custody of bis prede-
cessor James W. MrCulloh, were handed over to him by a commit-
tee of the directors, consisting of David Warfield, Isaac Edmond-
son and James Beatty: (the two first of whom died before the trial}
That among the effects thus delivered to him tiere wus no stock
pledyed to the bank, in any manner, by all or cither of the Tra~
versers, for any of these notes: That the ouly pledge of stock, by
any of the Traversers, that ever was delivered to him, consisted of
thirty {..:r shares only, in the name of James W. MCulloh, which
bad bee:. pledged by him for a loan of 83,400, for Lis separate ac-
connt, vi; his own note without an endorser, and made no part of
the grv ut stock transaction in question: ‘[ifat the statement of the
effects handed ovef to him, by which the transfer was made, shew-
ed po stock hypothecated by any of the Traversers to secure loans
on stock, except these 34 shares: That while the committee were
engaged in this transfer, which occupied them from the 20th of May
ill about the 7th of June 1819, a list was made out of all the stock
notes found among the effects of the bank, with an account annex-
ed to each note of the stock pledged for it, which list he produced :
And that when the whole mass of notes, making up the aggregate
sum of $1,512,136 12 was delivered to him by James W. MCul-
Joh, as stated in the former part of liis testimony, some of them, to
the amount of $645,400, were designated by M:Culloh as stock
notes, for which reason they were placed as stock notes orfthis tist ;
but there being no stock found in the bank to represent them, a me-
wmorandum of that fact was annexed to them in the list, by one of
the members of the committee. Of the nutes thus marked he gave
the following specification.

One of & 52,041 66

“ 169,833 34

* 97,875 00

« 10,000 00

b 10,000 00

“ 11,426 77

b 156,723 23

“ 25,000 00

And « 112,500 00

e

Making a total of 643,400 00
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James Beatty was next cxamined. Tle proved that he was a
director of the Baltimore branch, at the time when the effects of
the bank were delivered over by a committee of the Board, te John
White the new cashier. That this committee was composed of
David Warfield and Isaac Edmondson, both deceased, and himself;
and that no stock pledzed for any of the notes making part of the
mass of §1,542,156 12, was found in the bank, to the best of his
Lnowledse and belief. The list of stack notes mentioned by Mr.
White was then produced to him; and he proved that the memo-
randum “no stock in this office for these notes,” which appeared on
thie face of it, annexed to the notes enumerated from it by Mr
White, was made by David Warfield, one of the deceased mem-
bers of the committee, during the delivery, which occupied several
days.

The Attorney General then procecded to offer evidence, that
all the nofes thus discounted for the Traversers as stock notes, to
the amount of §1,342,136 12, without any pledge of stock whate-
ver, were discounted by James A, Buchanan and James W. M<Cot-
1oh themselves, as President and Cashier, without the sanction or
knowledge of the Branch Board ; and that some of the directors,
when they shewed a disposition to enquire into the affair, were gi-
ven to understand by these persons, that the discounting of stock
notes was execulive business, confided solely to them, with which
the board had nothing to do.

For this purpose lie again called Andrew B. Bankson. who was
Jdiscount clerk at the time when these notes were discounted and
renewed,  He swore that notes offered [or discount as stock notes,
during that period, were not laid before the board.

Jolin White the Cashier, was next examined on this point.  He
proved that he was a Jdirector of the Baltimore Branch in 1818 and
1319 ; and that no notes-offercd for renewal, on pledges of stock,
or purporting to he so, were submitted to the board while he was a
member of it, until, as he thought, about the month of January 1819,
when the order came trom the parent board, expressly requiring it
o be done : ‘That none of the notes in question, to the best of his
recollection and beliet, were so submitted even then: That he al-
ways understood before that order was received, that the discount-
ing of such notes, for renewal or otherwise, was executive busi-
ness, and as such committed by the Parent Board to the President
and Cashier of the branchi: "That notes offered for discount, on
steck security, appeared by a reference to the books, to have beep
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entered indiscriminately in the offering book, with netes on perso-
nal secarity, until the 12th of Aug. :817; after which they were still
entered in the same book, but in a gseparate line or list, until the
27th of December in that year; when a separate offering book for
notes on personal secwrity appears to have been introduced, and
the old offering book became an extra discount book, for notes dis-
counted by the President and Cashier as stock notes, as well as
for those which they discounted on personal security: That these
last appear to have been to a large amount: That the statement
book was laid on the table of the Directors on every discount day :
That the notes entered in it, as having been discounted on pledges
of stock, were in a seperate line from thoge on personal security:
‘That he generally had the credit book before him ; but neither that
bouk nor any other shewn to the Directorsj as far as he knows, made
any mention or tock any notice of the number of shares pledged
for the respective loans on stock, or any of them; so as to inform
the Directors of the rate, whether at par or above it, at which the
loans were made.

James Beatty was again called and examined as to this point,
He swore that he became a Director of the Baltimore Branch on
or about the 1st day of December, 1817, and continuned so untit
on or about the 27th of November, 1820 That during this period
of three years, he attended the meetings of the board very regular-
ty and constantly ; not having been absent to the best of his recol-
Yection and belief, from more than three meetings : ‘That while he
wasa member of the board he knew nothing of what was done in
stock loans, previous to the order of J anuary 1819, forbidding thew
expressly to be made without the consent of the Directors: That
on one occasion, shortly after his appointment, while the board was
in session, he was directed to look into an individual’s account in
the ledger, and remarked to the board that the amount ol notes (is-
sounted was very high, stating the sum; upon which he was told

_ by Lemuel Taylor, that he was mistaken in the amount. He repli-
¢d that if there was truth in figures he was right, for that he had
added it up. The same person then came round, and looking at:
the addition told him that he was wrong, for that he had included
the stock notes, with which the board had nothing to do: Thaf
James A. Buchanan and James W.M<Culloh were then present,
and made no objection to this statement : That ap to the order of
January 22d, 1819, he recollects no instance of a stock not e, Or one
Jurporting to be such, being submitted for discount or rencwal to
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the Branch Board ; butalways understood that such discounts and
renewals had been committed by the parent board, as executive
business, to the President and Cashier of the Branch; and that he
had no recoliection of any of the nofes in question having been sub-
mitted to the board, cither before that time or after.

R. L. Colt was next examined. e proved that he became a
director of the Baltimore Board, atits first organizatiun in Novem.-
ber, 1816: That he attended the mectings of the Board very regu-
larly, except at times when he was occasionally absent from Balti-
more, and paid particular attention to the business : That after
some time early in August, 1817, he thinks the 10th or 11th,ne
stock notes to the best of his recollection and belief, were ever sub.
mitted to the Board, for discount ar renewal; until some time in
January, 1819, when an order of the Parent Board was received,
forbidding them to be made without the consent of the Directors:

And that on making enquiry at the Board, on the subject of such
loans, he was told by both James A, Buchaman and Jas. W. M’Cul.
loh, the President and Cashier, that it was executive husiness, with
which he, as a Director, had no concern: On one occasion he was
told, that he might, with as much propriety, go down stairs and en-
quire into the affairs of the Union Bank.* He did not recollect
whether this ebservation was made by the President or Cashier;
but had an impression that it was by the Cashier. He also stated
that such enquiries were several times repeated, and the same an-
swer always given ; that it was executive business, with which the
Directors had nothing to do; which he took neceasion once, and
perhaps oftener, in Philadelpbia, to communicate to some of the
wmembers of the Parent Board.  He added in answer to a question
by the Attorney Generak that he felt very confident that none of
the notes now in question, were ever submitted to the Board, either
for original discount or renewal.

The next witness examined on this point was George Hoffman;
who proved that he was a Director of the Branch Bank in Balti-
more, from sometime in December, 1816, to the lutter part of No-
vember, 1818; and that from early in August, 1817, the Board of
Directors, to the best of his knowledge and belief, was never con-
sulted about stock Yoans, which never canre before them ; That the
right of loaning on stock was unilorily claimed and exercised by
the President and Cashier, as executive business: That he never

* The Branch Bank was carried on in an upper story of the building oc.
cupied by the Union Bank.
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koew or heard of the Branch Board having given them such apow-
o5, but always supposcd that they derived it from the Parent Boards
and that he never understood or supposed that any loan was grant-
ed by them on stock, above par, until after he became a Director of
the Parent Bank, in the beginning of January, 1819,

Juhn Hoffinan was next examined on the same subject. He
proved that he was appointed a Director in the Baltimore Branch
in December, 1818: and that he svon after made enquiry at the
Board about stock loans, and was told that it was executive busi-
siness, and as such was transacted by the President and Cashicr,
without the intervention of the Directors,

The pext witness to this point was Johin M*Kim, Jr. who prov-
ed that he was appointed a Director of the Baltimore Branch atits
first organization, in 1816, and continued su till sometime in the
spring of 1819: That after some time in August, 1817, no stock
notes ever came before the board for discount or renewal, till the
tesolution of the Parent Board in January, 1819: That during this
period he knew nothing of stock loans; the granting and manage-
mentof which the President and Cashier claimed to themselves en-
tirely as executive business: Thathe was a very consiant and reg-
ular attendant at the board, while he was a member, and never
heard of its having given this power to the President and Cashier;
whom he always understood to claim and exercise it, under direct
authority from the Parent Bank. That he never knew till the or-
der for a reduction on stock discounts was received from the Pa-
rent Board; that they had discounted on stock at 125 per cent, or
25 per cent above par; and then he complained of it to the Pre-
sident, Mr. Buchanan, and others: And that he knew nothing of
their excessive loans to themselves and their associate George Wil-
liams, till after the 8th of March, 1819, when he was a member of
the Parent Boand.

Jogseph W, Patterson was then examined on the same subject.
He proved that he was a Director of the Baltimore Branch, from
about the 13t of December, 1816, to abont the Ist of Deceniber,
1817 :* That while a Director he learned that loans on stock were
granted by thebank, which never came before the board—and upen
hearing an enquiry made on the subject, by a Director at the hoard,
the Cashier made answer that it was executive business, and tha#

* The records of the Rank shew that it was fram Novenher 27, 1816, 14
November 27, 1817, inclusive.

8
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the board had nothing to do with it; it havingbeen given to the ex-
cutive officers by the Mother Board : That this was the answer of
the Cashier: Ihat he knew of no such authority to discount on
atock, being given to the executive officers, excepting from the as-
sertion of the Cashier.

The next witness on this subject was William Gilmor. He
proved that he was appeinted a Director of the Branch in Balti-
more, in the spring or summer of 1817, on the resignation of his
brother Robert Gilmor, who about that time went to Europe: And
that he continued till sometime in the autumn of 1818, when he
resigned : That during this period he observed that large loans were
made by the President and Cashier on stock ; with which he al-
ways understood the board had nothing to do: That he understood
this expressly from the President and Cashier, or learned it by en-
quiries at the board, when they were present: That no such loans,
either by way of original discount or renewal, nor any loans on bills
of exchange, came before the board while he was a mcmber ; both
being claimed by the President and Cashier as executive business:
And that the existence of this state of things, which greatly cur-
tailed the powers and diminished the usefulness of the Board of
Directors, was one of his chief reasons for resigning his seat.*

Andrew B. Bankson, the discount clerk was again called and
examined, as to the authority by which notes discounted, and thew
destgnation as notes on stock or personal security, are entered in
the books of the bank. e proved that all such entries and de-
signations are made by the particular orders of the Cashier, and
under his superintendance,

The Attorney General then produced proved and read in evi-
dence several letters {rom the Traversers, Buchanan and M’Cul-
loh, respectively, in their official capacities, tothe President and
Cashier of the Parent Bank, bearing date on the 24th and 31st of
May, the 4th, 11th, 12th and 21st of June and the 23d of July, 1817,
He ualso produced and proveil the original letter book of the Parent
Bank, from which he read copies of two letters from Willm. Jones
the President to the Traverser Buchanan, bearing date on the 27th
of May and 15th of June, 1817 ; and twe from Jonathan Smith, the
Cashier to the Traverser M*Culloh, dated on the 24th of June and

* The five last witnesses having been absent when the others were called,
were not examined immediately after them, but ina subsequent stage of the
ouse. Theirtestimony on this point is reported here, forthe purpose of giv-
ing a connected vigw of the whole.
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#8th of July, in the aame year. Notice had been given to the Tra-
versers to ;.)rmluce the originals of these four letters, which it was
proved were not found in the Branch Bank, when the present Cash-
jer ook possession of the office, on the removal of Jus, W. M*Cul-
loh.

The object of giving all these letters in evidence, as stated hy
the Attorney General, was to shew that the Traversers Buchanan
and M'Culloh, at the time when they were discounting notes for
themselves and their associate, to an immnense amount, under pre-
tence of a pledge of stack which did not exist, well understood the
nature and extent of their duties, in relation to [oans on stock,
which had been fully explained to them not only by the resolutions
of the Parent Board, but by the letters of its officers,

The letters were as follows,

« Office of Discount and Deposit, Baltimore 24th Muy 1817
“Qep,

« Application is made to our board by Mr. George Williams,
for a discount on 3,70.0 shares of stock in the bank of the United
Btates; and as rxpress authority to grant discounts of this kind
has not heen giwn to us, I deew it proper to inquire, what are the
views of the bank of the United States, and to ask instructions for
eur government.

The principal effect in giving the above discount, would be to
transfer a debt which the applicant owes at the njon Bank to this
office. The former owes the latter, and we will, consequently, with
equal security be drawing interest, which it is probable owr banks
will attempt to resist after the 1st July, although they certainly
will not be in a situation to liquidate their balances, by the payment
of them in specie.

I have the honour to be,
With great respect, sir,
Your abedient servant,

J.A. BUCHANAN, Preg
WILLIAM JONES, Esquire.”

“QOffice of Discount and Deposit, Baltimore May 31, 1817,
*81r,

Previously to the receint of vour letter dated the 27t inst.
the application of Mr. Williams for a discount on stock hal been
acted upon by the board, and its amount applied to the credic of
the Union Bank. In future, all applications of maguitude of this
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description, will be trausmitted to the Bank of the nited States,
and every facility will be afforded in {orwarding such by the ofli-
cers of this mstitution.
1 have the honour to he,
With the greatest respect, sir,
Your obedient servant,

J. A. BUCHANAN, President,

WILLIAM JONES, Esq.
President of the Bank of the United States.”

“Office of Discount and Depnsit, Baltimore, 4th June, 1817,
v 8ig,

« Application is made to this Office by Samuel M*Culloh, for
a discount of $36,030, heing the par value of 570 shares stock in
the Bank of the United States, which will be transferred as usual,
and the proceeds of which discount to be remitted in a check on
this office. I transmit the application to be submitted to your
bowd, and have the honour to be,

With great respect, sir,
Your obedicnt servant,
J. A. BUCHANAN, Pres’t.
WILLIAM JONES, Esq.
President of the Bank of the United States.”

Office of Discount and Deposit, Baltimore, 11th June, 1817.

*WILLIAM JONLES, LEsq.
Sir,

“I am requested by Amos A. Williams, to make application
to your board, in his behalf, for a discount of sixty-five thousund
dollars on an hypothecation, in the prescribed form, of one thous-
and shares United States Bank Siock. Be pleased to submit this
proposition and to communicate the result.

I have the honour to be,
With great respect, sir,
Y our obedient servant,

J. A, BUCHANAN, President.”

« Office of Biscount and Deposit, Baltimore, June 12, 1817,
“S1n,

“On the 4th inst. T communicated the application of Samuc!
MCulloh to vour board through this institution, for a discount of
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$37,050, being the par value of five hundred and seventy shares
United States BRank Stock, to be hypothecated in the prescribed
form. - As 1 have not been favoured with your reply, [ am apjire-
bensive that my letter miscarricd, and therefore, at the request of
the applicant, 1 take the liberty of renewing it.

By yesterday’s mail I transmitted the request of Amos A. Wil-
Yiams, for 2 similar discount on one thousand shares.

I have the honour to be,
With great respect, sir,
Your obedient servant,
J. A BUCHANAN, President.
WILLIAM JONES, Esq,
President of the Bank of the United Stutes”

. "Office of Discount and Deposit, Baltimore, 21st June, 1817,
*Dyan Siw,

“ Ralph Higinbothom, Esq. wishes a discount on 875
shares of your stock, full paid; please ask it for him next Tuesday,
and advise me the result.

The delay attending your answer to Samuel M‘Culloh’s appli-
eation for a discount on 570 shares, made other arrangements ne-
cessary, and I am requested to say, that he does not wish it uow.

Truly yours,
JAS., W, M<CULLOI, Cashier.
JONA. SMITH, Esq.
Cashier Bank of the United States, Philadelphia.”

" Office Discount and Deposit, Baltimore, 23rd July, 1817,
*Duan Stx,

* Mr. James White, of Abingden, Virginia, proprictor
of 1,000 shares of United States Bank Stock, wishes a discount of
90,000 dollars towards paying his third instalment on said shares,
sad for that purpose to pledge 300 shares of his stock to the bank ;
Please apply for it and inform me of the result.

Truly yours,

JAMES W. MCULLOH, Cashjer.
JONATHAN SMITH, Esq.

Cashier, Bank of the United States, Philadelphia.
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« Bank of the United States, May 27th, 1817,
IR,

Your lefier of the 21h was this day submitied to the Board
of Directors, and it was agreed to grant the discount at this Bunk,
for which Mr. Geo. Williams had applied at the office in which you
presude, and upon the following conditions, to wits upon 3,700
shares of stock of the Bank of the United States, to be transmitted
to the Cashicr, together with a power of attorney duly executed
agreeably to the form herewith enclosed, and Mr. Williams™s note
of hand for the par valne of the amount paid on the said shires,
payable to the Castier of the Bank of the United States, or his or-
der, without defalcation sixty davs after date, at the Bank ot the
United States.

These (erms being complied with, a check on your olfice will be
transmitted to Mr. Williams for the amount of the proceeds of his
note, which it is understood will be applied to the reduction of the
balance due the Bank of the United States, by the Union Bank of
your city, in the manner suggested in your letter of the 24th.

Upon investigation it appeared to the board, that a general au-
thority to all the offices, to grant those extensive discounts upon
stock, would probably produce consequences not contemplated by
the board, and that a partial authority might be considered invi.
dious.

1t was therefore determined to confine all discounts upon stock
of considerable magnitude, to the Board of the Parent Bank, to
which application can be made with fucility through the offices, in
the nature of that which you have submitted.

I have the honour, &c.
(Signed ) W. JONES, Prest,
JAS. A. BUCHANAN, Esq.
President Office Bank United States, Baltimore.?’

-- « Bank United States, July 25th, 1817,
“Dear Sig,

“ Your letter of 23rd, containing an application on be-
half of Mr. James White for a discount of 830,000 on a pledge of
stock, is received and the discount granted by the Board of Direc.
tors.

Your favor of the 3rd, enclosing your note for $2350,000 (o re.
new one of the same amount was received.  Agrecably te your re-
quest I return you vour note due the 8th inst,
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You will oblige me by forwarding me the certificates, and an
account of all the & per cent stock purchased by you at my request,
28 900N 28 YOU Can.

In a few days I will forward vou a resolution of the Directors
of this bank, authorizing the Offices to discount on pledges of stock
with the form of a power to be used.

1 am with much esteem,
Your obedient servant,
(Signed) JONA. SMITU, Cashier.
1. W.M<CULLOH, Esq.
Cashier, &c. &c. Baltimore.”

* Bank of the United.States, June 13th, 1817,
“8qn,

“ The discount appiied for by Mr. Samuel M«Cultoh was prant-
ed, and your letter passed to the { ashier, to give notice to your
Cashier, was by accident overlooked, and has thus given you the
wnnecessary trouble of writing a second letter. The discount ap-
plied for by Mr. Amos A. Williams was this day granted.

I have the honor, &c.
(Signed) W, JONES, Pres't.
J. A BUCHANAYN, B,
President of Bank United States, Baltimore™

* Bxtract from Jona. Smith, Cashier, to J. W, M<«Culloh, Cashicr.
Bank of the United States, June 24th, 1817,
The application on behalf of Ralph Higinbotham Fsq. for a dis-
eount on 873 shares complete at par, has this day been granted.—
The necessary papers you will please to direct him to forward te

this Bank.*”

The Attorney General then proceeded to offer evidence, of the
means employed by the Traversers, Buchanan and M¢Culloh,
to conceal from the Parant Board the extent of the loans which
they had thus made to themselves, on pretence of pledges of stock.
He first called the attention of the court, to the resolution passed
by the Parent Board, on the 20th of October 1818, and already gi-

* These letters were given in evidence in a subsequent stuge of the trial,
for the purpose here stated. They are introduced in this place, on accoun
of their connexion with this part of the subjuct
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ven in evidence ; which requires statements from all the Branches,
a0l the existing discounts upon notes, lor the payment of which
public or corporate stocks of any kind may have been pledged ; to-
gether with a list of the said notes, the names of the drawers and
endorsers, and the amount and description of the stock pledged,
for tite payment of the said notes respectively.””—I1e also produc~
ed and read, from the Letter Book of the Parent Bank, the copy of
a lerter of February 5th, 1818, from Jonathan Smith the Cashier,
to James W. MCulloh as Cashier of the Baltimore Branch, en-
forcing the necessity of curtailments on discounts; with the an-
swer of James W. MCulloh, dated on the 7"th of the same month,
These letters he said wererelied on, to prove the concealment and
deception practised on the Parent Board, in relation to the opera-
tion in question. They are as follows *

“Bank United States, 5th February, 1818,
Sir,

The Directors of this Bank have looked at the present state
of the specie concerns of the Country with great solicitude, and in
consequence of the carly and unprecedented demands tfor Spanish
dollars for exportation, they directed the President to intimate to
several of the offices the nccessity of very considerable curtail-
ment in their discounts; in compliance with the directions of the
Board ke las written to the offices east of this, and as far south ag
Richmond on the subject; the effects of the curtailments made in
consequence thereof have had a beneficial effect in all the cases
where the directions were attended to. Notwithstanding the wish
of the Board expressed in a fetter (o your president, and the assura
ances given by the Directors of this Bank residing in Baltimorg
that a reducion ol the discounts at the office there would imme-
diately take place, vet 1 find by the last statement they had actual
ly inereased instead of haviug been diminished ; the circumstance
has excited not only surprise but considerable uneasiness in the
minds of the officers of the Bank. Although not particularly i
rected to make this communication, yet I feel it my duty to say
that in my opinion the honor and safety of the Bank require that
the discounts at Baltimore should without delay be greatly reduc-
ed. 1 would also advise that where it can be possibly avoided ue

* These letters also were given in cvidence in a subseruent stage of the
trial ; and are introduced here for the same reasons as the former.
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drafts east of this place should be given by you—We have been
within a few days, under the necessity of forwarding another sup-
ply of specie to Boston, and from present appearances we will have
to send again in less than one weck ; in that case we must again ap-
ply to the south, for which I would advise you to prepare without
delay.

I havereceived your fuvor on the subject of the stack to be sent
to Europe, in that business I am apprehensive some difficulties will
arisc—~on this subject the President however will write you.

1 am with much esteem,
Dear sir, -
Your obedient servant,
JONA. SMITH, Cashicr.
JAS. W, M'CULLOH, Esq. Cashicr of the Office Baltimore.”

« Office of Discount and Deposit Baltimore, 7th Feb. 1818,

“DgaR Sir, )
«T have received your kind letter of the 5th, and in

reply I beg leave to assure you, and through you, if necessary, the
Directors of your Bank, that this Office will fully meet thelr wishes
in diminution of its business and Stock Discounts, say one million
on each line, if it is thought requisite to go so far.  And that it is
8o considered by you, [ shall assurc them, unti! you wish a difter-
ent course pursued.

I apprehend that the whole curtailment may be accomplished
within 60 days, and the largest part within 30.

Truly yours,

JONATHAN SMITH, Esq.
Cashier, Bank of the United States, Philadelphia.™

J.W. MCULLOMH.

He then produced proved and offered in evidence, four originai
letters from Jas. W. M‘Culloh as Cashier of the Baltimore Braz b,
to Jonathan Smith as Cashier of the Parent Bank, which bors e
on the 26th of October, and 9th and 14th of November, 1818 ; two
of them being on the same day.

Gen. Winder, of counsel with the Traverzers, stated that he
would not object to the reading of these letters in the first instance,
but would reserve the right to object to their competency after-

wards, should it appear proper. Witl this reservation they were
read, as follows:

9
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“ Office Discownt and Deposit, Baltimove, 26th Oct. 1818,
Desnr S,

«1 have directed the hist of discounts granted here
upon the pledge of stock and personal security, to be made up, and
as seon as it can be conveniently furnished, it shall be forwarded to
you.

The information it requires to be given to the parties interested,
shall also be communicated, and I flatter myself, that they will
comply with the requisition without much inconvenicnce.

With great respect,
Yours truly,
J. W. M«CULLOM, Cashicr.
JONA. SMITH, Esq.
Cashier Bank United States, Philadelphia.”

« Office Discount arnd Deposit, Baltimore, 9th Nov. 1818,
Dear Sig,

“T am preparing a list of borrowers upon stork at this
office, which you will receive next Tuesday ; the delay in furnish-
ing this list correctly, arises from a necessity to examine these loans
for some time back, as entries have sometimes been debited to
Toans on stock, which should have been to bills on personal securi-
ty, and vice versa. I regret the delay, but shafl hasten to lay the
statement as soon as possible correctly before you,

Truly yours,
J. W, MCULLOH, Cashier.
JONA. SMITII, Eay.
Cashier Bank of the United Stales, Philadelphia.”
« Office Discount and Deposit, Baltimore, 14th Nov. 1818,
“ DEAR Sin,

“1 now enclose a statement of the existing loans, made
at this office upon a pledge of stock with personal security.

And to the parties intrusted I give notice, that a reduction of
25 per cent will be recuired, every 60 days upon any excess had
above the par value of their stock, unless they severally deposit an
equal amount in funided debt, or stock of this hank at par.

I have the satisfaction to belicve, that whatever has been lent
at this office, 1s perfectly well secured, and that the reduction in
in the amount of its total loans recently required, will be accom-
plished without any loss tu the institution, and most probably with-
in 60 davs,
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_ Correcting the distribution of the loans, the amount lent upsw
pledged bank stock, &c. differs from the last weekly stutements,
being smaller; which encreased the amount of bills discounted
upon personal security, without varying the aggregate amount, as
you will see by the next weekly statement; excepting only what
has been curtailed.
This circumstance you can explain to the satisfuction of your
Board of Directors. ’
I have the honour to remain,
Your obedient humble servant,”

J. W. M:*CULLQH, Cashier.”

« Office Discount and Deposit, Baltimore, 11th Nov. 1818,
“Dear Sig,
“T send you herein a statement of the existing loans
made at this office, upon pledged stock and personal security.

As the amount differs from the last statement of this bank, it is
proper for me to remark, that items had been posted under one ti-
tle, that should have been to the other; these variations adjusted,
the next statemnent will accord; unless some small loan is taken up
or paid off,

Truly yours,
J. W. M‘CULLOH, Cashier.
JONA. SMITH, Esq.
Cashier Bank of the United States, Philadelphia.”?

He then produced the letter book of the Baltimore RBranch, fov
the period in question, and proved it by William L. Gill the cor-
responding clerk. On inspection it was found to contain no copy,
memorandum or trace of any letter whatever, between the 6th of
August, 1818, and January 25th 1819.

Mr. Gill, in answer to a question relative to the nature of the
letters of which it was usual to retain copies, stated that copies
were never kept of such, as merely gave advice of the payment of
drafts sent to the bank for collection, or enclosed draits for collec-
tion to other branches. A register of such drafts was kept in ase-
parate book, and their payment, when made and reported, was not-
ed in the margin. The Attorney General then produced and offered
in evidence the following paper, purporting to be a list of “Loans
upon Stock and personal security, made and existing at the Oflice
of Discount and Deposit of the Bank of the United States at Balti-
more; November m—~, 1818,
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Loans upsn Stock and Pevsonal Security, made and existing af the
Office of Discount and Deposit of the Bank of the United
States ut Bultimore, November 1818.

Beatty, James, 150 shares U. 8. B. 8, - - $13,0600 00
Bradford & Cooch, 10 shares U. 8, B, S, - 4,000 00
Burt, Andrew, endorsed by Fridge & Morris, 80

shares U, S, B. S, - - - - - 10,000 00
Buchanan, Jas. C. endorsed by James Callioun, 500

shares 1. 8, B. S, - - - - - 37,500 00
Crawford, Wm. 15 shares U. 8. B. 8. - - - 1,500 00
Chatard, J. 30 shares 7. 8. B. S. - - - 5,000 00
Coates, J. 10 shares w. SO B8, - - - - 450 00
Calboun, J. 200 shares U. 8. B. 8. - - 20,000 00
Candolle, A. 21 shares I, 8, 13. &, - - - 1,900 00
Calhoun & Matthews, endorsed by 8. Smith & Bucha-

nan, 860 shares U. 8. B, S, - - - 107,500 00
Ponuell, John,. 600 shares U S. B. S, - - - 12,500 00
Deshon, C. endorsed by A. J. Schwartz, 600 shares

U.S.B. & - - - - - - 74,000 00
Dunbar, G. T. endorsed by L. & J. Sullivan, 500 shares

.8 8. 8. - - - - - - 57,500 00
Duavidge, 1. B. other'stock at par value 5,000 State

Bank, - - - - - - - - 5,000 00
Dugan, C. 300 shares of U. S. B. S, - - - 30,000 00
Falconar, A. 1L endorsed by P. A. Young, 195 shares

U.S B.S. - - - . - - - 24,375 00
Finley, Thos. 150 shares U, 8 B. S. - - 15,000 00
Girard, Mad. 9 shares 1. 8, B, S, - - - 700 00
Gray, Jumes, 30 shares U, SU B S, - - - 2,000 00
Gardner, A. 1L shares U.S. B S, - - - 1,100 00
Gill, R. W, endorsed by Geo. Williams, 537 shares,

VLS BS. - - - o o . . 12500
Goodwin, Lyde, 30 shares U, 8, B. §, - - 1,092 §8
Hall, Edw. 35 shares U. 8, B, S, - - - 3,500 00
Harrison, Hall, endorsed by Lloyd Buchanan, 190

shares UL S, B, S, - - - - - 21,000 00
Homans, Ben. 940 shares, State Bank, ut par, - 940 00
Tawkins, J. L. 350 shares U, S, B. 8. - - 33,000 00

R383,9582 88
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Amaount bro’t forward,

Hearsey, G. 20 shares U. 8. B S - - -
Hughlett, Wm. 86 shares L, ]! S - - .
Higinhothom, Ralph, outlorsul b_y Thos. Higinbathom,

1,100 shares U. 8. B. S, - - - -
Johnson, R. M. endorsed by James Johnson, 402 shares

U. S B, s - - - - - .
Johnson, Wm. Ward, James Johnson and Jno. T.

Johnson, endursed by S Smith & Buchanan and

Geo. Williams, 4,000 shares as B. U, &, -
Janvier, B, 20 shares U. 8. B, 8. - - -
Keller & Forman, endorsed by Finley & Vanlear, 50

shares U. 8. B. 3. - - - - .

1a Reintrie, J. L. endorsed by Jaines C. I\'uilsm\, 260
shares U. 8, B. 8. - - - -

Lonz, R. endorsed by V. Gray, 4 shares U, S. B R

Morton, Juo. A. Jr. endorsed by A. A, Williams, 631
shares ', 8. B, 8. - - - - -

M'tenry, F. D. 10 shares U. 8. B. 8, - - .
Muncks, A. endorsed by J. F. Bensamen, 40 shares,
U. 8 B, 5. - - - - - - -

Meridith, Jona. endorsed by D. A, Smith and a mort-
gage on city property, 900 shares U. 8. B. 8,

Morris, J. B. 150 shares U. 8, B. § - -

MKim, Wm. D. 100 shares U. 8. B. S. - -

- MCoy, J. L. endorsed by N. F. \Villiams, 30 sharcs
U.8.8.8. - - - -
Nenninger, J. & B. 30 ShaleS U. S B.S - -

Patterson, \WWm. 60 shares U. S. RB. %, - -
Purviance, R. endorsed by R. Higinbothom, 300 shares
U.8. B.8. - . - - - -

Polk, R. 80 shares U. 8. B. § - - -

Raphel, 8. & A. & Co. 10, 000 shares State Bank at
par value, - -

8. 8mith & Buchanan, endorsed by Geo W’dhalm
783 shares U. 8. B. S, - -

8. Smith & Buchanan, endorsed by Geo “ illiams,

3,500 at par B. U. 8. - -
Sheppard, Thomas, endorsed by Lem. I‘a‘,lm, 100
shares U, §, B. § - e e e .

———

2581,982
2,000
2,700

137,500
18,698
100,000
2,000
6,900

32,500
500

78,875
1,000

5,000
112,500
15,000
10,000
3,750
3,000
45,000

40,000
1,979

10,000

12,500

00
00

00

00

00

00
00

00
00

00
00

0n

oo
00
00

Q0
67

00

00

00

00

$1,490,860 78
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newad bro't forward. 81,490,860 78
Sallivan, J. & J. endorsed by G. L. Dunbar, 7,000

shares UU. S, B. 8, - - - - - 87,500 00
Smith, Jona. 600 shares U. S.B. 8. - - - 60,000 00
Schwartze, A. L. endorsed by N.F. Williams, 325

shares U. 8. B, S. - - - - 37,500 00
Smith, D. A. 110 shares U. S, B. 8. and ]UOOO shares

State Bank at par, - - - - - 21,0600 00
Swan, John, 100 shares U. 8. B. S, - - - 8,500 00
Stricker, John, endorsed by R. Hyatt, 200 shares .

S. B. S, - - - - - - 25,000 Q0
Williams, J. 8. 62 shares 1", 8. B. S. - - 6,100 00
Williams, N. F. endorsed by A.J. Schwartze, 325

shares UL 8. B. 8, - - - - 37,500 00
Williams, Geo. endorsed by A. A. \V}lhams, 1,775

share, U. S, B, §, - - - - - 221,875 00
Williams Geo. endorsed by 8. Smith & Buchanan,

7,526 shares at par B. U. S, - - - 188,150 00
Wirgman, C. & P. 29 shares U, 8. B. 8. - 2,900 00
White, John, 100 shares do. - - 10,000 00
Williams, S. 130 shares do. - - - 15,000 00
Williams, A. A endorsed by Geo. Williams, 103

shares 17, 8. B. S. - - - - - 12,500 00
Williams, C. I). 20,800 shares UL S, 6 per cent. 29,800 00
Williams, C. D endorsed by A. A, Williams, 250

shares U. 8. B. 8. - - - - - 31,250 00
Winder . H. 10,000 shares State Bank at par, 10,000 00
Stiles, Geo. Mayor, 89,000 shares City 6 per cent, 89,000 00
Ellicott, Thomas, 14,000 shares State Md. - 14,000 00
smythe, J. 4,000 shares State Md - - - 4,000 00

%2,402,435 78

And to lay a foundation for the intreduction of this paper, by
proving that it was a true copy o the list mentioned and veferved
te in the foregoing letters of October 26th and November 9th and
14th 1818, and stated in one of those of the 14th to have been ac-
tually sent; and that the original was lest; he first catled Dennis
A, Smith, who was examined. He proved that in 1818, he wasa
Director of the Parent Bank ; and was in Philadelphia during the
Autumn of that year, about the time when lists of loans on stock,
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commonly called “Stock Lists™ were called for: That he thinks
Mr. Smith, the Cashier of the Parent Bank, advised that the stock
list sent from the Baltimore Bianch should be changed, and partof
the stock loans transferred to loans on personal secarity, or bills
receiveable: That he believes that the stock list which hie under-
stood to have been sent from the Baltimore Branch, was not pre-
sented in its original state to the Parent Board, hut was corrected
before it was handed in: That the correction advised by the Cash-
ier of the Parent Bank, was to embrace loans for more than 25 per
cent, or $123 per share: And that he received all his information
on the subject from Jonathan Smith, the cashicr of the Parent Bank.
Ou his cross examination he stated, that James W. M*Culloh hin-
self brought to Philadelphia, as the witness understood at the time,
the statement of which Jonathan Smith recommended the altecation.

Andrew B. Bankson the Discount Clttk was then called, who
proved that all notes are entered in the bovks, under the direction
of the Cashier; who peints out such as are tobe entered as stock
notes, and such as are to be entered as notes on personal security;
all of which are entered accordingly.

Thomas B. Rutter, the Book Keeper of the Baltimore Branch
for general accounts, and for preparing the statements, was then
called and examined. e proved that twice a week, that is ever y
Tuesday and Friday which were the discount days, statements
were submitted to the Branch Board, containing an exposition of
the actual situation of the branch on the p:ecccdmrr day; its cash.
its deposits, and the notes discounted on stock on pmsuml securi-
ty and on bills of exchange: That all these statements were con-
tained in a book called “the statement book,” which was always
laid before the board: Thatonce a week (on every Tuesday) a
statement was made out for the Pavent Board, and delivercd to the
Cashier to be transmitted to Philadelphia: That this week Iy state-
ment for the Parent Board, was always, or was jutended " be, an
exact copy from the “statement book,” of the Tuesdays statenien:
there contained : That on the 16th of November, 1813, heing Tues
day, the regular weekly statement {or that day appeared o have
been made out and transmitted : That in Nov ember, 1818, but he
does not recollect on what day, he made out a statement of loa, .
on stock in the Baltimore Branch, or a “stock List,” and delivered
it to the Cashier, James W. M’Culloh, for transmission 1o %iia
delphia: That this was the first stock list that lind beon made on
for Philadelphia as far as he knew or helieved s That he ade i
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out by order of the Cashier, who e thinks told him it was intended

for the Parent Board: And thathe understood it to ave been pre-

pared, in ohedience to a particular order from that board,

"The paper mentioned above, and purporting to be a list or state-
ment of “loans upon stock, &c.’> was then presented to the witness,
and he was asked by the Attorney General whether it was a copy
of the stock list, which he had so prepared and delivered to James
W. M°Culloh? He answered that he did not make it, and did net
recollect ever having compared it with the original: That it was
in the hand writing of J. L. La Reintrie, who was at that time a
clerk in the Baltimore Branch, and now resided in the Island of
Cuba: That he however believed it to be a true copy; not only
because of its general rescmblance and agreement, but because he
had compared the amount of notes which it contained, $2,402,435
78, with the balance which appeared in the ledger to the debit of
stock loans, on the 1441 of November, 181%, and found them {o a-
gree exactly ; that balance being $2,402,435 78. "I'he ledger was
then prodicced and referred to. Tt exhibited the balance to the de-
bit of stock, as stated by the witness,

Mr. Rutter then proved, that on the 1ith of November, 1818,
James W. M*Culloh wrote and handed to him, an entry in relation
to loans on stock, with directions to enter it in the day book of
that day, whichhe accordingly did; from whence it was posted in-
to the ledger on the same day, and made part of the stock account
of that day, on which the above mentioned bulance of $2,402,451
T8arose. Theday bouk was then produced and proved by Mr. Rut-
ter, who turned to the entry in question, and read it to the court
as follows—viz: .

Bills veceiveable tn Loans on Stoek, Dr.

For this sum, being amount that had at various times been charged,
as lent upon the hypotheeation of stock at this office, but which
should have been charged to bills receiveable, as ascertained by
making up a list of the loans existing upon stock, hypothecated
here and at the Bank of the United States $552,685 64,

The witness on being further examined stated, that he had made
this entry merely from the paper handed to him by Mr. M°Culloh,
which he had copied exactly inte the day book.

The statement book of the Branch Bank already in evidence
was then veferred to, by which it appeared that on the 7th of May,
1818, the amount of loans on stock was - - - $3,301,381 37
That from this day till November 2d 1818, it
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stood nearly at the same sum, never exceeding - 3,466,000 00

Nor falling below - . - - - - - - - - - 32535819 12
which was its amount on that day.

That on the 9th of November, 1818, it was - - - 3,955,119 42

On the 12th, - - - - - -4 - - - = = -3233119 -1-‘;

Aud that on the 16th it fell to - ~ - - - - - 2108735 78

Making a difference of -~ - - - - - - - - BB816385 6k

Which was transferred by the eftect of the entry of
Nov. 14th, 1818, to the account of loans on person-
al security : That from the 16th of Nov. 1818, to
the 4th of January 1819, the amount of loans on
stock, as appearing on the statement book, stood

nearly at the same, never rising above, - - « 2,132485 7§
And so on till May 20th 1819, till which day the high-
estsum was - - -« - - - - - - - - 2131003 78

The Attorney General then shewed from the statement book,
that after this entry of Nov, 14th, 1818, there was a rise in the ap-
parent amount of loans on personal security, corresponding with
the fall in that of loans cn stock ; which rise was alse the eftect

of this entry.
On the 9th of Nov. 1818, leans on personal security,

or bills receivable, stood at - - - $3,665,703 96
On the 12th of Nov. 1818, at - - - - 3,635,352 80

»And on the 16th of that month, the first statement day

after the entry, at - - 1,438,432 08
At which it continued, with little variation, throngh the rest of the
year.

He then shewed that the reduciion in the amount of stock loans
on the books, was produced by the entry of November i3th 1818,
in this manner. The amount of reduction was S846,083 6b
By recurrence to the Ledger it appeared, that be-
tween the 12th and the 16th of November, in the
statements of which days the reduction appeared, there
were some new loans on stock, and some pavmnents on
old loans ; and that the excess of new loans over pay-
ments, was - - - . - - - - - . o o . 6,300 &)
‘which sum added to the reduction makes the exact
amount of the entry, - - - . - - 885,683 61

10
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To then shewed dhat thi- entry, thus traced 10 one of the Tra-
versers, aitd taterially clecting a buisiuess in which they were inu-
fually und jeintly concerned, corresponded precisely with the
paper, the competency of which he wis endeavouring to estaldish ;
bucause the amouut of stock which it contains, $2,402,4335 78, agrees
precisely with the bzlance stated in the Ledger, on an account of
which this entry, or rather the sum of $852,683 64 which it trans-
fers, makes a part.

Peter Benson, one of the Clerks of the Parent Bank, was then
called to prove the loss of the statement, or «Stock List,” which
appewss by the letter from James Wm. M*Culloh to Jonathan Smith,
of Nosember 11th, 1818, to have been transmitted on that duy to
the Parent Board, and of which the paper in question was alleged
to be a copy.  This witness swore that by order of the President
of the Parent Board, and with the assistance of the present Cash-
ier, he had lately made very full and careful search, in the Bank
of the Umifed States, for the stock list transmitted from the Balti-
more Branch, in November 1818, but could not find it; and that
Jonathan =mith, who was Cashier of the Parent Bauk at that peri-
od, had resigned before this search was made, and is now residing
in Philadelphia,  On this prouf the Attorney General contended,
that the paper in question was competeut evidence in the case,and
oftered it as such.

It was objected to by the Counsel for the Fraversers, as not be-
Ing the best evidence of which the matter was susceptible: because
admirting the existence and loss of the original to have Leen prov-
ed, nhich might well be questioned, since Jonathan Smith to whom
it was alleged to have been sent was alive, and had not been pro-
duced, stitl there was no proot of this supposed copy.  La Rein--
trie, by whom this paper appeared in proof to have been written,
was alive, and vught to Lave been produced.

The covrt, alter hearing the €ounsel for the prosecution, una-
nimausly snstained the vbjection, and the paper was rejected.*

* 1tiz deemad properto introduce hiere some remarks on this list, which
althengh adjudged on legal grounds to be incompetent evidence, carries on
its fuce miost sutissiactory proof of its anthenticity.

The Hest remurk s, that it represents James W. MCulloh, by whose di-
rection it was framed, us owing nothing on Stock Loans ; although he then
owed, as his shure of the great stock operation, 5571,864 8Y on notes cal-
led stock aor - which were dated but twelve duys, and discounted but two,
before this list wus made : ws fully appears by the testimony already stated.
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The Counsel for the Traversers then objected to the leters of
October 26th and Nov. 8th and 14th, 1818, from James W._M«('ul-
loh to Jonathan Smith; on the ground that as they related toa
wtock list which was not produced or proved, they could uot be
received in evidence, and thus be allowed indirectly to supply its
place.

To this it was answered on the part of the state, that these let-
ters stated facts distinct from the stock list. They stated that mis-
takes had been discovered in the books, which consisted in charg-
ing various sums to the account of stock loans, which were really
Jent on personal security; and that the delay in furnishing the stock
list, called for by the resolution of October 20th 1818, had been
produced by the necessity of previously tracing and correcting
these mistakes. This appeared abundantly from the books them-
selves, and from the testimony of the clerks, to be an absolute filse-
bood: And this attempt to impose on the Parent Bauk, in relation
to the very loans which form the subject of the inddictment, wasa ve-
ry strong feature of the transaction, and tended to prove the frau-
dulent intent, which constituted the chief grouud of the charge.

The court unanimously resolved, that these letters, so far as

" they stated facts distinct from the stock list, were competent evi-
dence under this indictment. They therefore over raied tue obe
Jection, and the letters were received.

The Attorney Gencral, to shew how tlte loans on stock really
stood on the books of the Branch Bank, on the 15th of Novemver
1818, and that no such mistakes or corrections as were mentioned
In the letters of October 26th and November 9ih and 13th, did in
in fact exist or were made, produced a list of stock loans as they
really stood on that day, and proved it by the original buoks from
which it was made, and the testimony of the clerk who made it.
He then read it in evidence as follows:

R will be remarked in the second place, that 8. Smith & Buchanan and
George Williams are represented, as having each but two stock notes, amount.
ing for the whole four to but §645,400; which was thus represented as the
whole stock debt of the concern, instcad of $1,542,136 12, its real amount
st that time.  Why this sum of ©645,400 was fixed on, will appear in the
progress of the trisl. The third remark is, that of the four notes thus re-
Pported as being due from these parties, one only, that of §97,575 5 1 reul
note. Al the others were fictitious; as fully appears by  vompurison of
this paper, with the preceding statements and evidence.
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List of Stock Notes as laken from the Bools of the Office of Bank
United States at Battimare 13th November 1818.

327 J.C. Buchanan, J. A. Buchanan,

due 25th Dec. 1817, ®17,000
333 ditto J. A. Buchanaup,

due 28th Dec. 1817, 11,500
323 ditte J. A. Buchanan,

due 24th Dec. 1817, 14,000

— -~ 300 shares.
41} James Beatty 17th Nov. 1817 7,500

651 ditto 12th Jan. 1818 7,500

130 shares U. S. Bank stock —_— -—15,000
418 A, Burt 50 ditto 25 Nov. 1817 10,000
5:9  Bradford & Cooch 18th Dec 7 2,000
591 ditto 1st Jan, 1818 2,060

10 shares U. 8. B. 8. —_— 4,000
695 W Crawford, 15 do 14t Nov. 1817 1,500
417 John oats 10 duy 14th Nov. 450
1419  Calbhoun & Matthews, 3. Smith & B.

t7th Nov. 25,000
4353 Ditto Isth *° 10,000
473 Ditto 4th Dec. 12,000
178 Ditto 5th * 20,000
506 Ditto 15th ** 5,000
534 Dicto 23rd 7,500
553 Ditto S. Smith & B.
21th Pec. 5,000

576 Ditto do. 28th » 10,000
577 Ditto do, 28th 7 4400
585 Ditto 30th 7,500
457 & 8 Ditto 30th » 10,000

- 860 shares —_—126,400
424 P. Chatard, 30 shares 19th Naov. 1817 3,000
3428 A. Candolle, 24 do  21st Dec. 1,200
507  James Calhoun, 15th » 8,000
560 Ditto 25th » 2,000
581 Ditto 29th 9,000

——200 shares —_———19,000
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412 Geo. T, Dunbar, 17th Nov. 20,000
795 Ditto J. & J. Sullivan
15th Nov. 1817 37,500
797 Ditto R. Higinbothom,
15th Nov. 30,000
798 Ditto do. 15th » 7,500
———500 shares ——— e 57,500
413 C. Dugan, 17th » 16,000
605 Ditto &th Jan. 1818 14,000
800 shares e 50,000
415 John Donnell, 17th Jan. 1818 6,000
437 Ditto 22nd ¥ 3,000
453 Ditto 29th ¥ T 3,500
481 Ditto 27th Nov. 1817 30,000
~—600 shares, 42,500
467 C. Deshon, 30th Nov. 1817 15,000
505 Ditto 15th Dec. 6,000
544 Ditto 22nd 18,000
557 Ditto a5th ** 30,000
600 shares —_— 69,000
9 Jno. B. Davidge, £5,000 8. B. stock,
24th Nov. 1817 3,000
477 A. H. Falconar 6th April 1819 3,125
859 Ditto 15th Jan. 15,000
44 Ditto 25th Dec. 6,250
~——195 shares 24,57
542 Tho. Finley, 21st Dec. 1817, %10,000
Dec. 20th $5,000, 150 shares 15,000
430 James Gray, 30 shares 20th Nov. 1817 2,000
451 R, W.Gill, 28th Jan. 1818 14,500
489 Ditto 9th Dec, 1817 13,000
490 Ditto Ditto 4,550
526 Ditto 17th Ditto 2,800
540 Ditto 19th Ditto 15,500 88
543 Ditto 22ud Ditto 7,730
586 Ditto 30th Ditto 5,000
587 Ditto 31st Ditto 1,875
588 Ditto Geo, Williams,
31st Dec. 1818 7,115 55
633 Ditto 12th Jan, 1819 5,200

—~—3537 shares

— 73291 41
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471 Madame Girard, 9 shares 3rd Dec, 1818 200
472  Fred. C, Graf, 4th 12,000
500 Madame Girard 9 shares 50th Nov. 500
508 Lyde Goodwin, 30 do. 3rd March 1818 1,092 88
893 Ralph Higinbothom 1,100 shares
29th Nov, 1817 30,000
894 Ditto ditto 7,300
325 Ditto H. Payson,
26th Dec. 25,000
627 Ditto 10th March 1818 50,000
628 Ditto Thos. Higinbothom,
9th Jan. 1818 12,500
162,500
990 W, Hughlett, 80 shares, 8th
Dec. 1817 2,000
240 Ditto 14th Nov, T00
—_— 2,700
425 TIall Harison, L. Buchanan, 190 shures
19th Nov, 1817 24,000
427 Edward Hall, 85 shares 20th Nov. 1817 3,500
150  James L Hawkins, 5350 do. 20th Jan. 1818 33,000
192 Ben. Ylomans $910 State B. 8. 11th Feb. 1818 0940
524  Richard Hyatt, 16th Dec. 1817 31,250
182 P. Janvier, 20 shares, 8th Dec. 2,000
5§26 R. M. Johnson, 402 shares, 17th Nov. 1817 41,500

633 Ditto S. Smith & B. Geo. Wil-
liams, 5th March 1818

1*90 Keller & Forman  ~ 7th Dec. 1818 5,000

180 Ditto ditto 1,000

107,198 235

—30 shares —_—6,000
5392 J. L. La Reintrie, 1st Jan. 1818 7,300
615 Ditto Tth  do. 25,000
260 shares —_— 32,500
606 & 607 Reuben Long, 4 shares 5th Jan. 1818 600

674 J.W.M<Culloh, 15th April 1818 3,800

42 Ditto 22ud Dec. 1817 2,000
43 Ditto ditto 1,100
597 Ditto Srd March 1818 25,000
612 Ditto Geo. Williams,

5th March 1818 155,600
613 Ditto Geo. Williams,

ath March 1818



71

631 Ditto 8. Smith & B.

5th March i818 15,000
645 Ditto Geo. Williams

5th March 1818 32,041 66
646 Ditto Geo. Williams,

5th March 1818 7,136 12
647 Ditto S. Smith & B.

5th March 1818 112,500
248 Ditto S. Smith & B.

16th Dec. 1817 15,000
249 Ditto S. Smith & B,

17th Dec. 1817 15,000
—_———— 561,201 03
368 John A. Morton, Jr. A. A. Willi-
ams, 6th Dec 1817 37,275

426 Ditto 19th Nov. 1818 10,060
473 Ditto Geo. Williams 4th Dec.” 2,600
© 530 Ditto 18th Dec. 10,000
556 Ditto 23rd Dec. 1817 4,100
561 Ditto 25th Dec. 8,800
620 Ditto 8th Jan. 1818 2,500
629 Ditto 11th do. 3,500

~——~631 shares
420 Jona. Meredith, D. A. Smith,

8,873

17th Nov. 1817 Tr,065 38

454 Ditto 30th Nov. 1817 54,000

= -~900 shares ——— e 131,065 58
455 Jno. B. Morris, 150 shares 30th Nov, 1817 15,000
541 Wm. D. M‘Kim 160 do. 16th Dec. 10,000
575 And. Muncks. c8th ” 1,000

618 Ditto 8th Jan. 4,000

——40 shares ————————5,000
617 F. D. M‘Henry, 10 shares, 7th 100
365 Nenningers, 6th Dec. 1818 300

-366 Ditto 7th 2 500

621 Ditto -~ 8th Jan. 1819 500

438 Ditto 20th Nov. 1818 1,500

* e———~30 shares, - ——3.000
466 W, Patterson & Son 1st Dec. 11,000

558 Ditte 25th ™ 10.000
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6§19 W, Paterson & Son, &th Jan. 1819 9,000
658 Ditto 13th 18,000
——600 shares —— 48,000
418 R. Puwrviance, R. MHiginbothom,
17th Nov, 1818 6,500
468 Ditto Ist Decodo 30,000
469 Ditto  R. Higinbothom
ditto 10,000
e300 shares —_ 46,500
650 Rebecca Polk, 80 shares, 12th Jan. 1819 1,979 67
447 Raphels, 24th Nov. 1818 2,000
183 Do. 8th Dec, 2,500
539 Do. 25th ** 3,000
632 Do. 12th Jan. 1819 2,500
%10,000 Siate Bank Stock - —10,000
918 8. Sinith & Buchanan, Hollins & M¢Blair
20th Nov. 1818 17,500
205 Ditto Geo. Williams
3 Dec 1818 33,000
G636 Ditio Ditto 5th March 1819 11,126 77
657 Ditto Ditto J. W, M,
5th March 1819 323,000
638 Ditto Ditto ditto «itte 314,000
€39 Bitto Ath March 1819 95,000
610 Ditto ditto 07,575
611 Ditto ditto 25,000

6,283 shires

921 D. A, Smith, 110 shares 1st Dec. 1818

a2 Dittn  F10,000 Riate BN,
28th Nov, 1818
411 L& L Sallivan,  C. Do Williaine
1Tth Noyv. 1818
1436 Ditto 30th
art Ditto 26th Dec.
TG Ditto  Geo. T. Dunbar 15th Nov.
— 00 shures,
421 AL L Schwartze, N, F. Williams,
171th Nov.
439 bitto “ 50th Nov,
580 Ditto " 2gth Dex.
—323 shares

—850,801 7T

10,000

14,865 31
—_— 51,865 54

51,250

0,230
12,500
W00

1 Y

87,500

37,500
13,000
7,300

e 58,0013
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452  Jno. Stricker 200 shares, 28th Jan. 1819 25,000
491 ‘Thos. Sheppard, 100 shares, 9th Dec. 1818 12,500
527 Jona. Smith, 600 do. 16th Jan. 1619 60,000
611  Jno. Swap, 100 do. 7th Jan. 8,500
824 N. F. Williams, 17th Nov. 1818 3,750
422 Ditto A.J. Schwartze,
17th Nov. 1818 37,500
———— 325 shares —dq41,250
316 Wm. H. Winder $10,000 State bank stock,
17th Nov, 1818 1,500
429 C. & P. Wirgman, 29 shares, 20th Nov. 1818 2,900
470 Jno. White, 100 shares, 2nd Dec. 1818 10,000
528 Amos A. Williams, 103 shares, Geo. Wil-
liams, 17th Dec. 1818 12,500
§06 Cum’d D, Williams, 829,800 state bank stock,
26th Nov. 20,801
616 Jno. S. Willians, 7th Jan. 1819 2,500
657 Ditto 15th Dec. 1818 3,600
62 shares —_8,100
232 Sarah Williams, 150 shares 10th Dec. 1818 15,040
634 George Williams, 9,501 shaves, at B. U, 8,
A. A. Williams, 5th March 1819 169,833 31

$35,369,8G69 03
He then recalled to the reeollection of the court, the resolution
of the Parent Board of February 19th 1819, peremptorily calling
upon the Baltimore Branch, for a list or statement of Loans on
Stock, as then existing there, and for a similar list of loans ou per-
sonal security ; and then produced proved and gave in evidence
an original stock list, under the signhature of ihe Traverser
M<Culloh, and bearing date on the 8th of March, 1819 ; which had
been transmitted by him to the Parent Board. This paper was
then read as follows :
Loans upon Stock and Personal Security, made and existing al
the Office of Discount and Deposit of the Banke of the United
States at Baltimore, March 8th, 1819,

Beatty James, 150 shares U, 8. B. 8, par, - - 815,000 00
Buchanan, J. C. 300 shares U. & B, 8. 11909 shares
city sizes, - - - - - . - 40,000 (0

853,000 00
11
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dmount hro’t forward 55,000 00

Bradtord & Cooch, 40 shares U. 8. B. S, under par, 5,800 00
Burt, Andrew, endorsed hy Fridge & Morris, 80 shares

U. 8. B. 8. at the rate of 125 per share, - - 10,000 00

Calhoun, James 200 shares U. 8. B, 8. under par, - 16,625 0O

Coats, John 10 shares U. 8. B. 8. under par, - - 450 00

Crawford, William 15 shares U. 8. B, 8, par, - 1,500 00
Candolle, And. 24 shares U. 8. B. S under par, ~ - 1,200 00
Chatard, Peter 30 shares U. 8. B. 8. par, - - 3,000 00

Calhoun & Mathews, endorsed by 8. Smith & Buch-

anan, 860 shares U, 8. B. B. at the rate of 123 per

share, - - - - - - 106,430 00
Deshon, Christopher endor-,ed by A J. Schwartze,

600 shares U, 8. B. S, at the rate of 109 pr share,- 65,300 00
Dugan, Cumberland 300 shares U. 8. B. 8. par, - 350,000 00
Dunbar, G. T. endorsed by J. & J. Sullivan, 500 sh's.

U. 8. B. 8. at the rate of 115 per share, - - 57,500 00

Donnell, John 600 shares U. 8. B. 8. under par, - - 35,000 00
Ellicott, Thomas 113 shares U. 8. B. 8, par, - - 11,300 00
Etting, Solomon 223 shares U, 8. B. 8. par, - - 22,500 00
Exchange, Company, Balt. $20,000 U. S, 6 per cent

stock, - - - - - - - - 15,000 00

Finley, Thomas endorsed by George Williams, N. F.

Williams 471 shares U, 8, B. 8. at the rate of 108

per share, - - 50,015 00
Falconar, A, H. endaorsed by 3 G. (xufﬁth, 20 shas

U, 8. B. 8. at the rate of 125 per share, - - 15,000 00
Gerard, Madame 9 shares U. S. B. S, under par, - 700 00
Gray, James 30 shaves U."S. B. 8, under par, - - 2,000 00
Goodwin, Lyde 30 shares U, 8. B. 8. under par, - 1,000 00
Gill, R. W. endorsed by John Gill, George Williams,

537 shares U. 8, B. 8. at the rate of 125 pr share, 67,125 00
Graf, F. C. 812,000 U. 8. 6 per cent sfock, - - 12,000 00
Higinbothom, Ralph endorsed by Thos Higinbothom,

J. Gooding, 1,100 shares U. S. B. 8. at the rate of

123 per share, - - - - - - 157,500 00
Homans, Benj. %910 Franklin Bank stock - - 940 00
Hughlett, William £0 shares U. 8. B. 8. under par, - 4,70000
Hall, Edward 35 shares U, 8. B. 8, par, - - 350000

—

%731,085 00
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Amount bro’t forward, 751,085 00

Hawking, J. L. 350 shares U. 8. B. 8. par, - - 33,000 00
Hyatt, Richard endorsed by A. A. Williams, 250 sh’s

U. 8. B. 8. at the rate of 125 per share, - - 31,250 00
Janvier, P. 20 shares U. 8. B. S par, - - - 2,000 00
Johnson, R. M. endorsed by James Johnson, 402 sh’s
. U, 5. B. 8. at the rate of 120 per share, - - 48,698 23

Johpson, R. M. William Ward, James Johnson John
T. Johnson, endorsed by 8. Smith and Buchanan,

and George Williams, 4,000 shares at B u.s
par 25 ady. at office, - - - 100,000 00

" Keller & Foreman, endorsed by leey & Van Lear,

50 shares U. 8. B, 5. at the rate ol 120 per. Dnau, - 6,000 00
Long, Reuben 4 shares U. 8. B. 8. par, - - 400 00
La Reintric, J. L. endorsed by J. C. & R, I\ellson

127 shares U. 8. B. 8. at the rate of 125 pr. sh’r. 15,875 00
Murray, W. H. endorsed by George Williams, 104

shares UT. 5. B. S. at the rate of 125 per share, - 13,000 00
M'(‘ulloh James W. 34 shares U. 8. B. 8. par, - 3,400 00
MCoy, J. I.. endorsed by N. F. Williams, 30 shares

U. s B.s. at the rate of 125 per share, - - 3,750 00
Morris, J. B, 150 shares U. 3. B 8. par, - - 15,000 00
Meredith, Jopathan endorsed by D. A. Smith, mort-

gage on city property 1,048 shares U. 8. B. 8, at

the rate of 125 per share, - - - 151,000 00
MKim, W. D. 100 shares U. S. B. S. under par - 9,500 00
Muncks, Andw. endorsed by J. F. Bensaman, 40 sh's,

U. 8. B. 8.at the rate of 125 per share, - - 4,950 00
Mcllenry, F. D. 10 shares U. 8, B. 8. par, - - - 1,000 00
Morton, John A. jr. endorsed by A. A, Williams 500

shares U. 8. B. S. at the rate of 122 per share, - 60,795 00
Nenninger, J. & B. 30 shares U. S. B. S. under par, - 2,500 00
Patterson & Sons Wm. 600 shares U. S, B. S. under

- par, - - 47,500 00
Polk, Rebecca 80 shares U. b. B. S undel par, - - 1,979 67

Purviance, Robert endorsed by R. Higinbotham, 300

shares U. S, B. 8. at the rate of 125 per share, - 87,500 00
Raphael, & Co. § and A. 10,000 Union Bank stock, - 9,850 00
Ricaud, Rebecca 72 shares U, 8. B. S, under par - 2,500 00

%1,514,552 948
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Jhwount bro't forward $1,3114,532 90
Sheppard, Thomas 100 shares U, 8. B, 8, under par, - 10,000 00
Schwartze, A, J. endorsed by N. F Williams, 325
shares U. 8. B. K, at the rate of 120 per share, - 87,500 00
Sullivan, J. and J. endorsed by G.T. Dunbar, Cal-
houn and Mathews, 700 shares U.S. B. S, at the
rate of 125 per share, - - - - - 86,875 00
Swan, John 106 shares U. 8. B. 8. under par, - - 8,500 00
B. Smith and Buchanan endorsed hy Geo. Williams
783 shares U. 8§, P, 8, at the rate of 125 persh’r. - 97,875 00
8. Smith and Buchanan endorsed by Geo. Williams,

5,300 par at B. U, 8. stock 25 adv. at office, - 137,500 00
Stiles, George, Mayor, 89,000, 6 per cent Baltimore

City stock, - - - - - - - 89,000 00
Stricker, John endorsed by George Williams 200 sh’s

U. S B . at the rate of 125 per share, - - 23,000 00
Smith, D A. 110 shares U. S. B. 8. $10,000 Havre

de Grace Bank stock, - - - - - 21,0600 G0
Taylor. Temuel 150 shares U. S. B, S, par, - - 15,000 00
Twson, Tsaac 112 shaves U. S. B. S. par - - - 11,200 00
Witliams, N. F. endorsed hy A. 1. Schwartze, 325

shares UL S B. S. at the rate of 120 per share, - 37,500 00
Williams, John 8. 62 shares U. 8. B. 8. under par, - 5,92000
Williams, Sarah 150 shares U. S. B. 5. par, - - 15,000 00
Williams A A. endorsed by George Williams, 103 :

shares 7. 8, B. S, at the vate of 120 per share, - 11,875 00
Williams, C. I 400 shares U. 8. B. S par, -~ - 40,000 00
Wirgman, C. and P. 29 shures U, 8 B. S, par, - - 2,800 00
White, John 100 shares U S. B 8. par, - - 10,000 00
Williams, George endorsed by A A. Williams 1,77

shares U. 8. B. 8 atvhe rate of 125 per share, - 221,875 00

Williams, George endorsed by 8 Smith and Buchan-
an 7,526 shaves par at B, U. S 25 adv. at office, - 188,150 00
Yeung, P. A. endorsed by Hu. Young, 104 shares U,
= B- 8. at the rate of 125 per share, - - - 13,000 00
%2,400,202 90
JAMES W, M<CULLOII, Cash.
He then remarked to the court, and requested them to hear
in mind, that in this list thus made out and returned under a spe-
cial and positive order of the Parent Board, James W. MCulloh
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appeared as a borrower on stock ,to the amount of only $3100 on
his ¢wn note without an endorser, secured by a pledee of 34 shares
of stock.  1lis name did not further appear upon the list, cither as
a horrgwner a drawer or an endorser. 8. Smith and Buchanan ap-
peared us borrowers on two notes drawn by themselves and en-
dorsed oy George Williams, to the amount of $235,375; one of
which notes amounting to $137,500 was stated to be secured at the
rate of 235 per. cent, advance on 5,500 shares of stock pledged at
the Parent Bank at par, and the other, for $97,875 was made to ap-
pear as resting on a pledge of 783 shares in the Branch Bank, at
125 per. cent :and George Williams was represented as aborrower,
to the amount of $410,025, on two notes drawn by himsell' 5 one of
which for $221,875 was represented to be endovsed by Amos A,
‘Williams, and secured by a pledge of 1775 shaves of stock in the
Branch Bank at 125 per. cent; and the ofher of S188,150, to be
endorsed by S. Smith & Buchanan, and sccured by an advance
of 25 per. cent above par on 7526 shares, Pledzed at par in the Pa-
rent Bank. These Loans to S. Smith & Buchanan and George
Williams, on these four notes, amounted to 615,900 ; which was
thus represented as the whole amount of loans obtained as stock
loans, by these parties; tor the small loan to M<«(ulloh of $.3,400,
on 3t shares at par, appearel to be his scperate concern.  Thus
it stood on the stock list transwmitted to Philadeiphia, on the 8th
March, 1819, in answer to the pressing and peremptory call of the
Parcot Board, To shew how it stood in fact, he produced a list
of stack loans, of the same date, made out from the Books of the
Baltimore Brauch ; and having proved it by the clerk who made it
out, and by the books themselus which were referred to—he read
it in evidence as fullows:

A List of Loans upon Stock which appears by the Books to have

exvisted at the Office of the Bank of the Unifed States at Balti.
more ou the 8th March 1819,

87 James Beatty, 7,500 due 16th March 1819

- 74 ditto 7,500 25rd  de

~—150 shares —_— 15,000
114 Bradford & Cooch, 29th March 1819 2,000

201 ditto 4th May 1,900

167 ditto 23rd April 1,900

~——10 shares — 3,800
116  And. Burt, 31st March 8,100

117 ditte  Fridge & Morris do. 2,000

—80) shares S 10.000
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t~7 J. C. Buchanan, 300 11,900 City
ank stock 30th April,
84 P.Chatard, 30 23th March
664 Wm. Cranford, 15 17th May
792 A, Candolle, 24 21th March
60 Juo. Coats cuth  do.
65 Calhoun & Matthews 230 Muarch 20,000
66 ditto Swith & B. do 3000
82 ditlo 2ith  do 10,000
128 ditto Sth April 7,000
120 ditto Smith & B. do 3,010
139 ditio ditto 9th do 12,000
141 ditto do 20,000
158 ditto Smith & B, 20th  do 4,700
173 ditto 27th  do 7,125
74 ditto ditto do 4,750
182 ditto 30th do 4,180
183 ditto do 9,500
196 ditto 4th May 16,625
——860 shares —_—
159 James Calhoun, 20th April 7,600
178 ditto 30th  do 1,900
199 ditto 4th May 7,125
200 shares .
665  Geo. T, Dunhbar, 17th March 30,000
6566 ditlo do. 7,500
7l ditto 23rd  de 20,000
—— 500 shares —_—
726 J. B. Davidge 26th May
750  John Donnell 30th March 30,000
$9 ditto 20th  do 3,000
119 ditto 2ued April 2,000
——600 shares -
15 Cumberland Dugan, oth Mareh 11,000
61 ditto 23rd  do 16,000
300 <hares
132 Chris. Deshon Sth Apnil 15,000
160 ditto 20th do 5,000
171 ditto 27th do 10,000
172 ditto A, J. Schwartze, do 7,300
183 ditte 30th de 30.000

600 shares

40,000
5,000
1,500
1,200

450

123,936

16,625

57,500
5,000

35,000

30,000

65,300
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16 ‘Thos. Ellicett, 113 29th March
40 Exchange Company, $20,000 of 6 per

cents, 17th March 10,000
122  ditto 3rd April 5,000
44 A. H. Falconar, 120 10th March
13 Finley & Van Lear, Geo. Willi-
ams, 4th Apnl, 15,065
80 Thos. Finley 25th March 19,000
165 ditto 25rd April 10,000
8l ditto R. Hyatt, N. F. Williams,
asth March 950
198 ditto 4th May 5,000
471 shares
88 R. W.Gil, 16th March 5,200
152 ditto 13th April 13,000
153 ditto Jno. Gill do 4,550
163 ditto 20th do 2,800
166 ditto 25rd  do 15,500
170 ditto 2ith do 7,750
19¢ ditto Geo. Williams 4th May 8,975
195 ditto do. 5,000
215 ditto 3rd April 1,350
=537 shaves —
91 James Gray 50 26th March 1819
140 F.C. Graff $12,000 6 pr cts.
9th April
141 Madame Gerard oth April 200
202 ditto do 500
w9 ghares —_—
209 R%‘yde Goodwin, 50 6th July
667 ph Higinbothom, 17th March 30,000
735 ditto st April 50,600
34 ditto "Thos, Higinbothom,
12th March 12,500
58 ditto do. 20th do 7,500
126 ditto Jno. Gooding 4th April 7,500
180 ditto  Lem. Taylor, 30th do 6,250
627 ditto gth March 50,000
po],100 shares et

45000

15,000
15,000

50,015

67,125
2,0u0

12,000

Y00
1,00

143,750
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2,000
2,000
700

1,300

1,000
5,000
200
400
6,700
1,675

760 Wm, Hughlett 11th June
790 ditto 24th  do

59 ditto 20th March

80 shares

92 Edward Hall, 35 26th da
120 J. L. Hawkins 350 Ist June
156 Ben. Homans, Jr. $940 Franklin B, 13th Ap.
162 Rd. Hyatt, 250 A. A. Williams, 20th  do
635 Rd. M. Johnson, 402, 5th March 107,198 23
689  ditta 4,000, B. U, 8. 20th do. 40,200
690 ditto do
151 P.Janvier 20 13th April
142 Keller & Forman Finley &

Vanlear, 9th April

143 ditto
- 50 shares

18 Reuben Long 9th March

19 ditto da
«—4 shares
186 J. L. La Reintrie 4th July
187 ditto ditto
21 dittoe  J. C. Neilson, 7th May

——127 shares

2642 J. WL MCulloh

643
644
643
646
647
729
782
783
93

796

Geo. Williams,

7,500

—————

5th March 155,600

ditto o

ditto S 5. & B.

ditto Geo. W.

ditto Jo

ditto S5 & B

ditto do  15th March
ditto do  19th April
difto do  20th do
ditta 25th June
ditta do

——34 shares

203
A2

43

ditto N. F. Williams 4th May
ditto 9. 8. & B, 29th March
ditte do 31t do

156,723 23

15,000
52,041 66
7,156 12

112,500

3,800
15,000
15,000

1,100

2,000

25,000
20,000
11,000

oy iy

1,700
3,500
35,000
010
31,250

148,698 23
2,000

6,000

600

15,875

592,201 01
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26 J. A. Morton, Jr. 12th March 2,500
35 ditto 15th » 3,300
87 ditto 25th » 10,000
145 ditto 9th April 2,600
168 ditto 23rd 10,000
175 ditto Geo. Williams 27th - 4,180
184 ditto 30th 8,360
212 ditte A. A. Williams 7th May 19,855
500 shares. —_— 60,795
688 J. L. M‘Coy, 30 shares, 20th May, 3,750
22 F. D. M‘Henry, 10 shares, 11th May, 1,000
27  A. Muncks, 12th 4,000
200 ditto 4th 950
w40 shares 4,950

67 Jonathan Meredith, D. A, Smith, ..
23rd March, 12,500

68 ditto do 14,565 38
69 ditto 50,000
133 ditto D. A.S. 5th April 10,000
134 _ ditto do 4,(100
135 ditto 40,000
——1,048 shares and mortgage on property 151,065 38
127 J. B. Morris, 150 shares, 5th April 15,000
190 W. H. Murray 4th July 10,100
191 ditto Geo. Williams, do 2,600
=~ 104 shares, _— 13,000
23 Nenningers, 10th May 500
24 ditto 1ith » 500
90 ditto 26th March 1,500
——30 shares —— 2,500
169 Wm. D. M‘Kim, 100 shares 25rd April 9,500
25 W. Patterson & Sons, 12th March 1819 9,000
132 ditto 6th April 11,000
45 ditto 19th 18,000
179 ditto 30th 9,500
~—600 shares —— 47,500
36 Rebecca Polk, 80 16th March 1,979 67
72 R. Purviance, R. Higinbothom, 23d Ma. 6,500
127 ditto do.  6th April 10,000
128 ditto fj 30,000
=300 shares g 46,500

12
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39 Raphels 16th March 2,500
115 ditto 30th do. 2,000
155 ditto 13th Aprik 2,500
176 ditte 30th 2,850
10,000 Union Bank Stock ——om
636 S, Smith & Buchanan, Geo. Wilhams,

s5th March 11,126 77
637 ditto J. W. M. do 325,000
638 ditto do do 314,000
639 ditto do de 25,000
640 ditto do do 97,875
641 ditto do do 25,000
125 ditto Holins & M<Blair,

June 2nd, 17,5000
138 ditto  Geo. Williams,

June 7th, 33,000
204 ditto July 6th, 20,000
——— 783 shares & 5,500 at par B. U. 8.
£2 TNebecca Ricaud 72 22nd March,
669 J. & ). Sallivan 17th March 30,000
670 ditto Geo. T. Dunbar 7,500

68 ditto  Calhoun & Matthews,
23rd March 6,230

61 ditto do. 25,000
130 ditto 5th April 6,250
192 ditto 30th do 11,875
—7 N0 shares, P,
181 M. Payson, Wmn. Lorman 30th do

73  A. J. schwartze, N. F. Williams,

) 23rd March, 37,5000

197 ditto TP ath May 7,500

131 ditte > &th April 13,000
325 shares, e

85 Jno. Swan, 100 shares, 11th March
121 D. A. Smith, 3rd Apnl 15,000
129 ditta 6th » 21,000
745 ditto 2nd Feb. 14,000

24 Jno. Stricker, 200 shares 5rd April
Thos. Sheppard, 100 shares 13th do
Lem, Taylor, 150 shares, 29th March

157
17

110 shares & 10,000 11 de G. B, aom

9,85¢

86,875
6,250

58,000
8,500

55,000
25,000
10,000
15,000
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767 Sarah Williams, 150 shares 13th Apnil 15,000
633 Geo. Williams, A. A. Williams, 1,775 shares,
and 7,527 at parat B. U. 5. 5th March 159,833 34
21 Jno. L. Williams, 11th March 2,500

161 ditto 20th April 3,420
~—utfi2 shares. —mm 5,920
62 Wm H. Winder, 23rd March 4,500
193 ditto 4th May 5,225
«~~—Pledge of Real Estate, -_ 9,725
70 N. F. Williams 325 shares, A. J. Schwartze,
23rd March, 37,500
88 C. & P. Wirgman, 28 shares 26th do 2,900
138 Jno. White, 100 shares 7th April, 10,000
151 C. D. Williams, 400 shares 13th April 30,000
164 A. A. YWilliams, 103 shares, Geo. Witliams,
20th April, 11,873
188 Peter A. Young, 4th July- 10,400
189 ditte Huy. Young » 2,600
e 104 shares. 13,000

$3,393,729 40%

Here it would be remarked, that James W. M‘Culloh appeared
to be a borrower on Stock, upon notes drawn by himself and en-
dorsed by 8. Smith & Buchanan or George Williams, to the a-
mount of $588,801 01, exclusive of 83400, on 34 shares of stock,
for his individual account, as already mentioned : 8. Smith & Buc-
Banan, upon notes drawn by themselves, and endorsed by George
Williams or James W. M<Culloh, and in one instance by Hollins &
M-Blair, to the amount of 870,801 77 and George Williams, on
one note drawn by himself and endorsed by Amos A. Williaws,
to the amount of $169,835 3t: which three sums make a total a-

*Itis proper to remark, that the statement in this list of the property
pledged, is taken from the Stock :and Pay Lists of the same date (Mareh
8th 1819) transmitted by Buchanan and M‘Culloh to Philadelphia. The
books of the bank exhibit no account or statement whatever of the pledges
on which notes called * Stock Notes” were discounted.

In the same manner the account of the pledges contained in the real
Stock List of November 14th, 1818, is taken not from the books, where na
such account appears, but from the papers offered but not receivedinevidense
83 a copy of the Stock List transmitted on that day to Philadelphia,
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mount of 1,620,436 12% instead of $645,400, which the list of ilie
same date transinitted to Philadelphia, represented as the whole
amount ol their stock loans,

{t would also be remarked, he said, that by a comparison of
these two papers, all the notes stated in the list transmitted to Phi-
tadelphia, te have been discounted for these partics on pledges of
Stock, appear tobe fictitious, cxcept the one for $97,875, which alone
was fonnd in both lists, and in the books.  The “ Credit Book?® or
Discount Ledger, containing an account of all notes discounted in
the Branch, whether on pledges of stock er personal security, was
then inspected ; and no trace was found in it of any such notes, as
those of $137,500, $221,8735 or $188,150. Mr. White the cashier
was also examined in relation to these notes, and proved that none
such were delivered to him by James W, M¢Culloh, on his coming
into office.

The Attorney General theun offered in evidence another paper
signed by James W. M‘Culloh as Cashier, and bearing date on the
8th of March, 1819. [t purported to be a list of Bills and notes
discounted on personal security alone, and on hand that day.—
His signature to it was admitted, and it was proved to have been
transmiited to the Parent board, about the time of its date,

This paper is commonly called a “pay list,”” in reference to the
nature of the loans of which it contains an account, and which are

* It will be remarked that this sum of $1,629,436 12 exceeds by %87,300
the sum of $1,542,136 12 which these partieshad represented as the amount
of their stock debt, and which was the amount uf the notes delivered by
James W. M‘Culloh to John White the new caghier, as their stock notes,.—
This difference was produced by their omission of five notes, which really
stood on the books as notes discounted on stock, for James W. M*Culleh or
S. Smith & Buchanan,

to that iz,
o that amount viz o::tr(:f' 1;:288; for James W. M‘Culloh
o« 17,5002
“ ¢ 35,000 S for 8. Smith & Buchanan
and 30,000

7,300
add 1,542,136 12 stock notes delivered to Whiye

Total $1,629,456 12 real Stock list of March 8th, 1819,
Frobably these five notes were omiticd, because they were not considered
by the parties as muking part of their joint debt. One of them, that of
$35,000 appears as part of the seperate debt of S. Smith & Buchanan.—
The others do not appear in the lists of seperate debts, and have not heen
sracedd

pepy—
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expected to be paid at stated periods, as the noles become due~
Tt is toe voluminous for insertion, uor is its insertion necessary : for
its whole importance depended upon its total amount, and on three
notes with which it concludes. [Its total amount, representing the
sum total of loans then existing on personal security merely, as
contradistinguished from loans secured or said to be secured by
pledges of stock, or stock loans, was £14,239,959 87: which it
stated to be the amount of the “Ledger Balance.”
The three large notes with which it concluded were thus rep-

resented on its face.
1. Drawn by George Williams and discounted for S,

Smith & Buchanan, - - - - R231,250 o0
1. Drawn by George Williams and 8. Smith and

Buchanan, endorsed by James W.-MCulloh,

Cashier, and discounted for 8. Smith and

Buchanan, - - - - - - 323,000 00
). Drawn by the same persons, endorsed by James

W. M<Culloh, Cashier, and discounted for S.

Smith & Buchanan, - - - - 318,350 00
Making a total of - - - - - %894,600 00

Which being added to the amount of the four notes
on the stock list sent to Philadelphia, - - 615,400 00

i et

Made up the aggregate amnunt of  $1,520,000 00

The Attorney General stated, that he would now offer evidence
Yo prove, that those notes were entirely fictitious. It would be re-
marked that being placed on the “ Pay List,” or list of notes dis-
counted not or pledges of stock, but on personal security, they
were necessarily represented to the Parent Board, by this act, as
notes which had been regularly laid before the Branch Board, and
discounted by them in the usual way.

He would offer proof that no such notes had ever been laid be-
fore that board, and that no trace of them appeared in the books ;
‘Where if thus discounted they must have been regularly entered.
The « Credit Book,” or Discount Ledger was then produced, and
Andrew B. Bankson the discount clerk was called and examined.
He proved that the « Pay List” of March 8tli 1819, was in the
band writing of J. I.. La Reintrie: That such lists are usually
made out from the “Credit Bock 3 but would be framed accord
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ing to the cashier's direction:  That no snch note as any of thege
ree appeared in the ¢ Credit Book™ as having been discounted
on personal security:  ‘That he had made out lists of this Kind,
and always made them from the “Credit Book ™ That such lists
were not ade by him in Mr. M<Culloh’s time, but he has seen
the clerks then employed in making them: Thathe thinks but
one “ Pay List” was made out for the Parent Bank, during Mr,
M« Culloh’s time ; but that since Mr. White came into office, Pay
Lists were made out quarterly for that bank, and were prepared
by the discount clerk : And that the Stock lists were prepared by
the book keeper.

On his cross esamination he stated, that the offering book for
discounts on personal security, or bills receivable, was kept by him,
anil the credit book and the offering book for discounts on stock,
by M. Hughes the other discount clerk.

The « Credit Book,” or discount ledger was then examingd lor
one vear next preceding the 8th of March 1819, the date of this
pay list, and was found to contain no trace or mention whatever,
of either of the notes for 251,250, or 318,350, stated in the pay
list to have been discounted on personal security, by the Branch
Board. Nor was there any trace found of any note for $325,000,
having been discounted on personal security. A note of that amount
did appear to have been discounted for S. Smith & Buchanan, as
a stuck note in the manner already explained, and it made part of
the great stock debt of $1,542,136 12. But on this pay list it was
represented as o note disceunted by the directors, on personal se-
«urity, in the gsual and regular manner.

Mr. Bankson the witness being further examined proved, that
when notes are oftered fov discount on personal security, they are
lodged with ihe discount clerk, and entered by him in the offering
book s That they are then laid with the offering book on the table
of the directors; by whony their acceptance if accepted is noted in
the offtring book ; after which the notes and offering bosk are re-
turned to the discount clerk, who endorses and files the notes,
and compntes the discount on each: That the oftering book is
then handed to the book keepers, who enter the proceeds of the
notes to the credit of the persons respectively, for whom they have
been discounted.

Jolm MeKim, Jr. one of the directors of the Baltimore Branch
was then examined as to these three large notes, of 8231,250,
“325,000 and 318,000. e proved that he fecame a director of
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the Branch Bank on its first organization in 1816, and continued
o till March 1819, when he was appeinted a director of the Pa-
rent Bank: That none of these three notes to the best of his re-
collection were ever seen by him: And that he thinks they must
bave attracted his attention if seen.

Thomas Finley was also examined on the same subject. He
proved that he was a director of the Baltimore Branch, from De-
cember 1816 to May or June 1819 ; and that he never to the best
of his recollection saw any of these notes; which must he thinks
have attracted his attention, had he seen them. 'That he had an
indistinct recollection of a large accommodation to George Wil-
Bams. .t

John White was also called on this point. He proved that he
was a director of the Baltimore Branch, from Nov. 2°th 1817, to
June — 1819, and that he never to the best of his recollection and
belief saw any of these noteb ; which he thinks it probable he should
recollect if he had seen them: That he attended pretty regularly
bat took no very particular interest in the business of the board :
But that having since he came into the office as cashier of the Bal-
timore Branch, made a careful examination in the bank, he can con-
fidently say that no such notes as those of $251,250, or 8318,350,
were there when he took possession of the office,

. James Beatty another of the directors was then examined. He
proved that he became a director on the 27th November 1817, and
continued till Nov. 27th 1820, during which period he was absent
but three times from the meetings of the board: That he has nof
the least recollection of any such notes as these having been offer-
ed for discount: And that he thinks he should recollect them had
he ever seen them.

‘The last of the directors examined on this point was Roswell
L. Colt. He proved that he was a director of the Baltimore Brauch,
from Nov. 27th 1816 to Nov. 27th 1819 ; and that he lias no recol-
lection of any such discount having been granted, which he is con-
fident he should have recollected had any such taken place when
he was present, or within his knowledge: That he was sometimes
absent several weeks in succession ; particularly in December, 1818
and January, 1819,

Being asked by one of the counsel for the T raversers, whetlie:
a committee of the board was not authorized to grant disconnts, hs
answered that no committee had any such pawer
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fividence was then adduced by the Attorney General, to prove
ihat this pay list, containing these three large notes, two of which
were entirely fictitious, and the other untruely represented asa
note discounted regularly by the directors, on personal security,
was the joint act of James A. Buchanan the President of the Branch
at the time when it was returned, and of James W, M‘Culloh the
Cashier; and consequently furnished direct and positive proof of
a combination or conspiracy between them.

The fivst witness called for this purpose was Roswell L. Colt;
who proved that being present at a meeting of the board, about the
8th of March, 1819, he saw in the hands of James A. Buchanan,
the President, a paper purporting to be a pay list; which was not
Iaid before the board, or submitted to its inspection: That glancing
his eye over the last page, he remarked these three large notes,
which attracted his particular notice by their magnitude, and be-
cause he had never heard of any such notes having been discount-
ed by the board : That he then asked for the paper, witha view of
examining it more particularly ; but instead of being given to him,
it was delivered by the President to Lemue! Taylor one of the di-
rectors; immediately after which the board separated, and he saw
no wore of the pay list at that time: That he mentioned what he
had seen to John M‘Kim, jr. a Director of the Parent Board, who
was soon to go to Philadelphia, and requested him to examine the
pay listthere, and on bis return to inform him, the witness, what it
contained : And that net long afterwards he, the witness, went
himself to Philadelphia, where lie inspected the pay list from the
Baltimore Branch, which he found to agree in date and appearance
with that now in evidence and believes to be the same. 1t contain-
ed the three large notes in question.  He also believes it to be the
same paper which he sawWin the hands of James A, Buchanan, at the
hoard in Baltimore.

John M-Kim, jr. was then called again and examined on this
point. He proved that he saw a pay list in Baltimore, about the
2th of March, 1819, shortly before he went to Philadelphia. That
it was shewn to him and George 1loffman, then a Director of the
Parent Bank, by James W, MCulloh: That he saw in it these
three large notes, which he had never seen before the Branch Board,
and being surprised to find them there, he took a memorandum of
them: That he understood that this pay list was to be sent to the
Parent Bank ; where he afterwards saw a pay list similar toit,
which was carried up by MCulloh, and which he believes to be the
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dame: That James A. Buchanan and George Williams went 1o
Philadelphia with M‘Culloh, to attend the Parent Board, when the
pay list was carried up: That he believes the pay list which he saw
there, before the board, to be the same now in evidence: And that
he pointed out to the Parent Board these three notes, as notes which
to the best of his knowledge and belief had never been before the
Branch Board. This was in April, 1819, when he had becomea
Director of the Parent Bank.

John Oliver was then called and examined. He proved that
being a director of the Parent Bank, he was in Philadelphia attend-
ing the Board, before the final settlement with the ‘Traversers in
May. He thinks it was in April. That John M<Kim, jun. was
there at the same time; and stated to the Parent Board that the
pay list from the Baltimore Branch contained several notes which
had not, as he believed, been discounted by the Baltimore Board,
and which he pointed out; but the witness did not recollect the
particular description of the notes: That George Hoffman also
pointed them out at the same time to the Parent Board, of which
ke was a member : and that R.S. Colt arrived in Philadelphia about
the same time.

In answer to a question by the counsel for the Traversers, he
stated that the directors of the Branch Bank have access to the
Letter Book.

George Hoffman was then examined. Ile proved that he he-
came a director of the Parent Bank in January, 1819: That he
went to Philadelphia in April, 1819, to attend a meeting of the
Board of Directors; and that before he went up, he and John
MKim, jun. saw at the house of James W. M<Culloh, and in his
possession, the pay list prepared, as they understood, for the Parent
Board : That having heard it mentioned, he had called on M<Cullol
for a sight of it, with Mr. MKim; and when they received the list,
took it down to the Bank to examine it: Thathaving done so, tiey
returned it to M*Culloh, who had informed them that he was going
with it to Philadelphia, and wished to get it back from them, as snon
as they could conveniently return it. That it contained the three
large notes in question, and he believes it to be the same paper now
in evidence ; and that he afterwards saw it before the Parent Board
in Philadelphia, where he pointed out these three notes among

18
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athevs, and infarmed that RBoard that they bad noi, as he believed,
ever heen belure the Branch Board i Baltimore®

The minute book of the Parent Bank was then produced and
proved.  Fram this it appeared that John M<Kim, jun. John Oliver,
and Geonrge Hoffinan, attended the meeting of the Parent Board,
on the 12th of Aypril, 1819,

John Hoftiman was also examined as to this point, and proved
that he came into the Baltimore Branch asa director, in December,
1818: 'That the Board frequently expressed a wish to have a pay
list, not only in obedience 1o the order of the Parent Board, but for
its own information: That such a list was often promised by the
officers: and at length sowme time in March, 1819, the president,
James A. Buchanan, appeared at the Board with a pay list in his
hand, or a paper said by him to be one, which the witness did not
read, but he believes from his recoflection of its appearance to be
the same now in evidence.

The Attorney General then turned to the minute book of the
Parent Board, and read from it the following minute, under the date
of March 16, 1519,

“ Evtract from Minutes, March 16, 1819,

“ The Cashier laid betore the Board the pay lists required by
resolutions of' this Buard from the offices of Baltimore and Pitts-
burgh.

“The President slated to the Board, that the President and
Cashier of the office at Baltimore were now in this city, and wished
to wmake certain explanations relative to some of the items in the
pay list of that office. Permission being granted, Messrs. J. A
Buchanau, president, and J. W. M<Culloh, cashier of the office at
Baltimore, gave verbal explanations, and the subject was referred
to a committee consisting of’ Messrs. Connelly, Chauncey, Calhoun,
Lippincott, and Sergeant.”

General Harper, on the part of the prosecution, then produced
and offered in evidence a paper in the hand writing of James W.
M<«Culloh, withoat date, and purporting to be a statement of the
Joans obtained joiutly by him James A. Buchanan and George Wil
lizms, on the security of stock. It would be recollected, he said,

* Mr. Hoffinan was examined in a subsequent stuge of 1he case; having
been prevented by indisposition from attending at first,  His testimony on
this head is introduced here for the sake of method and connexion.

*I'his witness also was examined in a subsequent stagc of the trial, in
the early part of which he did not attend,
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‘that by the stock list of March 8th, 1819, transmitted by these
persons to the Parent Bank, they had represented themselves as
borrowers on stock to ne greater amount than $613,300, exclusive
of the loan of $3,100 obtained by James W. M<Culloh on his sepa-
rate account ; and that in the pay list of the same date, they lad
represented the residue of their debt, to the amount of 5891,600,
as having arisen from discounts regularly obtained on personal se-
curity. This paper & would prove, by theif own adwission, that
the whole debt, including both sums, arosc irom loans obtained by
them on supposed pledges of stock 5 and consequently, that both
statements were false and deceptious. It would ulse disclese
many other facts, on which rebance would bhe placed in the pro-
gress of the case.  He then called a witness to prove that the paper
was in the handwriting of James W. M<Culleh, and had beeu pre-
sented by him and his associates, James A, Buchanan and George
‘Williams, to the committee of the Parcnt Bank, appointed to make
an arrangement witl: them, on the sabject of their debts to the Bank.
Its date, he said, he should attempt afterwards to establish. Gene-
ral Winder, on the part of the Traversers, adwitted the paper to
be in the handwriting of MCulloh ; and that it was delivered to the
Parent Bank, by all the parties, on the 16th of March, 1819, when
the stock and pay lists of March 8th, 1819, were preseuted,

General Harper replied, that he would accept thie admission as
‘to the handwriting, which he was prepared to prove ; but not as to
the time when, or the persons to whom it was presented. He
should endeavour to shew, that it was presented after the 16th of
March, and not on that day, and to the committee of the Parent
Board then appointed, and not te the Board itself. He then gave
the paper in evidence, and read it to the court, as follows:

X.

We own 47,398 shares of United States Bank Stock, and we have
+ borrowed of the Bank United States and this office, on this
account, 83,497,700, viz:

At the Bank United States, par on 18,290 shares
~ hypothecated in Bank, - - - - 1,826,100 0O
25 advance on 5,264 thereof, - - - 131,600 00

1,957,500 00
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At office Disc, and Dep. 25 adv. on 13,026 shares @ 325,650 09

2,283,330 00
Par on 2,558 shares in the office, $255,800 00
23 adv. on 2,538 do. 63,930 00

519,750 00

25 adv. on 13,000 shares placed at par in London,

Liverpool, Boston and New-York, - 325,000 00
25 adv. on 10,050 shares placed in N. York and
Liverpool, at par, - - - - 251,250 00

———

$3,179,350 00

And we have 3,500 shares placed in Liverpool at
K125,
Upon 47,398 shares, we have borrowed at the of-
fice above the $125, to sccure it from loss
when stock was at $150 per share, - 518,350 00

®3,497,700 08

RECAPITULATION.

10,400 at New-York and Liverpool, at par.
11,500 at London and Laverpool, do.
1,150 at Boston,

23,030 out of Bank, at par.
18,290 in Bank.
2,558 in Office—20,640 in Bank.
3,500 at Liverpool, ul $125.
47,398 shares.

General Harper then called the atiention of the court to the
extract from the minutes of the Parent Board of the 16tl: March
1319, and remarked that the minute on this subject, only spoke
of “verbal explanations,”™ as having been given to the board on
that day, by James A. Buchanan and James W. M‘Culloh; an ex-
pression which eould not with propriety have been used. had so
important a “written explanation™ as the paper a contained,
heen then presented. He also adverted to the absolute silence of
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the minutes, as to any # written explanation,” or any writien com-
munication whatever, except the stock and pay lists of March 8th
1819; and said that he should rely on these circumstances among
others, as proof that the paper x was not presented at that time,
nor to the Parent Board.

He also produced from the same minute book, and read in evi-
dence, the report of the committee mentioned in the minute of
March 16th 1819, to shew that it was tounded on the statements
contained in the paper & ; from which he should infer and con-
tend, that this paper was produced by the Traversers to the Com-
mittee of the Parent Board,and not to the_Board itself, and was
formed for the express purpose of being so produced, after the
Traversers had discovered by their conferences with the Commit-
tee, that the stock and pay lists must be abandoned, and the truth
confessed,

This Report is as follows:

“ 8¢ a meeting of the President and Directors of the Bunk of the
United States, 50th Murch, 1819,

*'The Committee appointed for the purpose made the following
report, viz.:

The Committee to whom was veferred the subject of the debt
due by Messrs S. Smith & Buchanan, George Williams and James
W. MCulloh,

Report, That the gentlemen are indebted to this institution on
stock notes, which have been discounted at this bank and the

ch at Baltimore, to the amount of $3,497,700. That therc are,

the security of this sum, only 20,845 shares of the bank of the
United States pledged directly to this institution. That these gen-
tlemen are represented to be owners, and as your Cominittee be-
lieve, are the owners of 26,550 other shares, which it is understood
sse pledged in London, Liverpool, New York and Boston, to se.
cure the payment of sums considerably exceeding the par value
“thereof, and that, subject to the satisfaction of these sums, the vare
Pledged at the Office at Baltimore, as a security for portions of the
suma due to this institution, as above mentioned. That these seve-
ml pledges, and the personal liability of these gentlemen, are the
only securities which the bank has for the debt due it. 'That these
gentlemen are debtors to the branch at Baltimore on their person-
al liability, viz: Messrs. S. Smith & Buchanan, as payers, for
2167,000, and Mr, George Williams for the sum of %189,000,—
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That in the communications beiween the commitiee and the gen-
tlemen, they have desired to obtain an extensive indulgence in the
payment of their debt, which the committee have been willing to
recommend to the board, provided adequate security should be gi-
ven. Phat the result of many conferences and a good deal of deli.
beration, has been an offer ou the part of the gentlemen to give the
following security :—the 20,818 shares of the Bank of t]}e United
States, directly pledged to the Bank, shall be estimated as an ac.
ceptable security, together with their joint personal responsibility,
for 82,597,700, which is to estimate these shares at about $125 per
share. ‘T'hat the shares not pledged te the bank in the first instance,
shall be liberated from the pledge to the bank, and that these gentle-
men shall each secure to the bank, being separately and not jointly
liable, the sum of §300,000, making together @900,000, and with the
sumn to be secured by the 20,818 slares pledged in the first instance to
the bank, making the sum due by them un stock notes, viz: $3,497,700
That Messrs. 8. Smith & Buchanan offer as their security John
Donnell, Esq. of Baltimore fur the sum of $300,000. That Mr.
Williams offers Lemuel Taylor, Esq. of Baltimore for 100,000,
Real Fstate in the state of Maryland said to be worth 100,000, and
Mr. A A Williams and My, C. D. Williams, his brothers, or one
of them, being uncertain whether he can get both to become his se-
curities, for the sum of $100,000. That Mr. M<Culloh has offered
sixteen gentlemen of Baltimore, who are to become bound, each se-
parately, for 812,500, and Real estate in Maryland estimated by
Lim to be worth $60,000; and prays that for the remaining $40,000
Lits own note with Messrs. 8. Smith & Buchanan and Mr. Williams
may be accepted.  The Committee report herewith, as explanatory
of the offers of Messrs, Williams & M<Culloh, a letter from Mr.
Lemuel Taylor to Mr. Willianis, and a letter from Mr. M+Culloh
addressed to Messes, 8. Smith & Buchanan. The indulgence re-
quired is as follows: One fifth payable on or before the day of
July 1820, and four fifths in two, three, four and five years, from the
first day of April next, in equal payments. That in the opinion
of the Committee, (the reasons for which it is unnecessary to assign
i this Report) the indulgence desired by these gentlemen ought
to be granted. "I'hat the 20,818 shares of the Bank of the United
States, pledged in the first instance to the Bank, ought tobe accept-
ed as a security together with the joint personal responsibilities of
the parties, for the sum of $2,397,700. Provided they shall give
undoubted security each fur the sym of ®300,000 so as cffectually
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to secure the balance of §900,000. That, in their opinion Mr.
Donnell ought to be accepted as the security of Messrs . Sith
& Buchanan—But that they are unable to form any opinion of the
security offered by Messrs, Williams and M«Culloh.  "They there-
fore ar; of opini(;n that the subject ¢f the sufliciency of tlm seCi-
rity offered by the later gentlemen, should be referred to the mem-
bers of this Board residing in Baltimore, viz. Messrs. Oliver,
MKim and Hoffman, to enquire and report to this Board.  And
the committee think that the unanimous opinion of these gentle-
men should be required on the point to satisfy the Board., "The
Committee feel it a duty to remark, which they do with no inteu-
tion to suggest doubts of the sufficiency of the gentlemen, that Mr.
A. A. Williams is liable as a payer in the Branch at Baltimore, in
the sum of 104,17+ 53, and as endorser for the sum of ]70,300,
and Mr. C. D. Williams, as a payer, in the sum of $1,317 30 and
an endorser in the sum of $36,932 78,

And, finally, the Committee recommend the adoption of the
following Resolies :

i1st. ‘That in the opinion of the Board, the olfer of Messrs, S.
Bmith & Buchanan, Gearze Williams and J. W. M<Culioh, be ac
cepted, and the indulzence they require granted, provided the so-
curity for the sum of £900,000 be vendered undoubted.

2nd, That the subject of the sufliciency of the sccurity offercd
by Messrs. Williams and M<Culloh, be referred to Messrs, Oliver.
M:Kim and Hoflman, and that they repart theveon to this Board.

3rd, That Messrs. Williams and M<Culloh be requested w fy-
wish to this Board, an accurate schedule or description of the rew
eatate, which they propose to mortgage.

4th, That if Mr. M«Cuiloh sccure, ina satisfuctory manner,

Y e

sum of $260,000, the joint responsibility of bimself and Mesop,
8, Smith & Buchanaw and Mr, Williams be accepted 4: o secns in
for the remaining $40,000.

It is understood that the sum due to the Bank slall continue
to have the form of bank transaction by promissory notes, and b
renewed and the interest paid every sixty days, and that the secy-
rity to be given shall stand and remain as a security fur the full
and final payment of the debt, according to the terms of this o-
greement, and of the interest as it shall become due on the scveral
renewals.

It is also understood, that if the stock pledges should rise a

any tune to 3125 per. share, the Baak shall be at liberty to sell ()¢
whole or any part thereof.
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“0n motion the consideration of the first and fourth Resclutions
recommended in the foregoing Report, was postponed, and the se.
cond and third Resolutions adopted.”

The counsel then remarked, that according to ihis statement,
a, the Traversers held in March, 1819, 47,398 shares o the stock
of the Bank of the United States, on which they borrowed from the
Parent Bank and the office at Baltimore, $3,497,700, e should
endeavor, he said, to shew the average price at which they had
bought these shares; from whiel il it should turn out to be what
he supposed it was, some very important inferences, in relation to
this case, would be drawn. For this purpose he called and exam-
ined Dennis A. Smith, who proved that he sold to the Traversers,
in the months of April, June and December, 1817, three parcels of
stock, to the amount in the whole of 31,940 at different prices,
the average of which was 8137 per share, or 37 per cent above par;
but he did not know for what number of shares they originally sub-
scribed, nor the prices at which they purchased the rest of their
stock : cousequently the attempt to prove the average cost of all
their stock failed.*

Roswell L. Colt was then called again, and examined on the
part of the state, as to the prices of the stock of the Bank of the
Ulited States, during the peried through which this eperation un-
der the name of stock loans extended. e proved that from the
ist of April 1817, to the 7th of June 1819 inclusive, he was very
frequently, indeed almost daily, engaged in purchases and sales of
bank stock, of which he kept an exact and regular account. From
this account he gave the following statement, of the prices of
stock either bought or svld by him, with the days on which the pur-
vhases and sales took pla;ce.‘r

Y It is proper to add, that Yames W, M‘Culloh, afterwards and during the
rrial, made ont a statement, from snch documents as he stated then to be in
Ris power, It shewed that the average cost of the whole mass of their stock
“was considerably higher than harl been supposed by the counsel for the pra.
secention.  To this wasto be addeda large sum, for commissions and ather
expenses.  This stytement was put into the handa of the counsel for the
prosecution, to be used if they thonght proper; but they did not use it, or

press this part of the case any frthier.
1 'Vhis testimony and wl that follows was introduced in a subsequent stage

»f the trial. 1t is reportcd here to preserve the connexion
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Apnil 1 1817 Price 118 per cent 6 months credit.

11 117}
13 120 13 do
1 17}
May 12 125 dividends to me, 12 months ¢redit
18 127}
28 129}
130
130
26 140 dcliverable 1st Sept. and div. to m«
136
138 do 1st Uct. o
31 1304
June ¢ 131
12 131%
23 140 deliverable 10th Jan. dividend to nie
July 10 1404
Sept. 1 137
21 1471
30 151
Oct. 3 150
6 156 payable $th May 181b
18 154 (Y0 days)
i6 155345 60 days
16 15082
21 150}
21 1181
21 1358}y
Nov. 4 150
2% 13()%%—3 oD (];i)-
Dec. 1 150
30 15754, 75 davs
Jan. 1 1818 146 per cent
10 150
14 152
20 150
29 149
March 11 143
April 1 143al47
3 1431
9 113
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March 1 1819, Price 114 per cent

8 1t
<3 112
27 115
April 1 100
21 102}
28 1034
"May 3 103
6 101}
10 1024
19 102
June 7 921

True copy from Mr. Colt's statemeut,
T. B. RUTTER.
- “ dpril 1, 1823,

General Harper then adduced evidence to prove, that s very
large part of the debt thus contracted by the Traversers, under co-
lour of leans upon pledges of stock, had been totally lost by the
Bank of the United States.

For this purpose he prodveed and read in evidence, from the
minute book of the Parent Bank. a report made to it on the 1oth of
Apnl, 1819, by a comniittee consisting of the members residing in
Baltimore, It isus follows:

April 10, 1819.

*The committee appointed to ascertain the sufliciency of the
security offered to this Bank by Meascrs. George Williums and
James W. M Culloh, made the following lteport, viz:

“ Report of the members of this Board, resident in Baltimore,
to whom has been referred the sufliciency of the security tendeved
to the Bank by Mr. George Williams and Mr. James W M<Cullol,

“ This committec having received a copy of a report and resolu-
tion offered for consideration and adoption by the Bank, by a com-
mittee appointed in the case, as alsw a letter from the prcsident of
the Bank, containing explanations and information on the same,
procecded to the attainment of the object committed to their judg-
ment and care; after various communications, both written and
verbal, with the parties, they report the following arrangements:

“Mr. George Williams handed a list of real property, &c.
amounting, as per estimate, to the sum of $103,832, intenderd to
secure the swin of 100,000, The committce considering it placed



100

or rated as insecure, trom the fluctuations of the market price,
agreed to recenve it at a valuation of %7.5,000; the difference be-
tween which, and the sum intended to be secured in this manner,
viz. %23,060, Vir. Williams has engaged to pass his note to the
Bank, endorsed by Messrs, S, Smith & Buchanan, which has been
approved of by the committee.

“ In the second itewr of My, Williams®s proposition, for the secus
vity of another 100,006 by the endorsement of Mir. Awmos A,
Williums  Vhe committee having taken into view the magnitude
of te amount, and the teneth of its duration, requested adititional
endorsers tor the one Lall of the said sun; Moo George Williams
has engaged to pass his notes, endorsed by M. Amos Ao Williams;
for §50,000, and also his notex endorsed by Mr. Amos A Wil
liamz and Messrs. 8. Smith & Buchanan, for the other amount of
$50,000.  Under this arrangenent we approve of this security.

“0m the other proposal ol Mr. George Williams for the sccure-
ment of the remaining $100,000, by the endorsement of Mr,
Y.emuel Taylor, the commmittee are constrained to say they could
not coneur it the acceptance of this security to such extent; lor, al-
though Ve Tavler is at present in cood eredif, and is possessed of
considerable property, vet we also perceive that he isalready bound
by other personal secur ity to the bank toa large amonnt, being also
extensively concerned in conanercial transactions, 18 now Iore
than usually exposed to the vicissitudes attendant vn the same,
Mr, Tavlor's letter to M. George Williams on the subject of this
serurity, as also in a communication to this committee, proposes to
plice at the control of the Bauk 3,000 shares of the stock of this
Bunk (invlnding about 1400 shares already with it} with permission
te draw an amount ol $83 per share on the eutire of the said 3,000
shares, and will pledge their value, above the =um of 83 per share,
to the Bank, as an additional or collateral security, for the faithlul
payment of the satd sum of $100,000 thus to be endorsed by him;
this would be an additional security at the present, or at the par
vilue of the stock, of about vie half the sun ot his nt‘cl:n'l.\’. Your
culmittee cannaot therefore but advise, that this proposal should be
accepted, on the principle of its heing more than usual security, al-
thongh i1 should De at some inconvenience at present to the Bank,
in advancing the sum implicated,

# Mr. Jaues W, MCulloh praposed to the committee to mort-
gage three farms he possesses in Maryland, to secure the amount of
S60.000.  The committee considering them as not sufficiently va-
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luable to secure with certainty that sum, have agreed {0 place them
at a valuation of $4,000, and Mr. M<Culloh has engaged to pass
his notes, endorsed by Messrs. 8. Smith & Buchanan and George
Williams, for the remaining amount, making together, (with the
former sum offered) the amount of 500,000, Of the sixteen numes
suggrested by Mr, M<Culloh, cach for the sum of 12,300, 1o secure
an amount of $200,000, three of those names have been withdiawn,
and three others have been objected to by the committee,  Mr.
M<Culloh has therefore engaged to place the endorsements of
Messrs. 8. Smith & Buchanan, and George Willianms, on the notes
of those three objected to, and to give his note, with those same en-
dorsers, for the three which have been withdrawn, and having afso
declared and pledged himsell to the committee, that he considers
himself bound to give other security to the Bauk, in case uny of
those persons bound for him skould, from casualty or misfortune,
became unable to pay, at any time before the whole debt is ligui-
dated, but which is not expeeted.  Youwr calimittee ave satisfied, on
the whole, that the securiiy oftred by Mo James W M<Culloh
shonld be accepted, and accordingly vecommend the same

“ It is but justice to state, that a gowml dixposition was manifest-
ed from all the parties, to meet the objects of the committee, as far
as practicable.

“Annexed is a list of the nmues” as securttios for M, M<Cul-
Joh, each in the sum of §12,500, thirteen in number; and accom-
panying this Report is a schedule of the real property, &e. to be
mortgaged by the parties; also two letters, relative to the conteuts
of this Report.

“ Signed, JOHN OLIVER,
JOUN M<KIM, Jun.
GEORGE HOFFMAN,.

“The foregoing report, with the documeuts accompanying the
same, was referred to the committee appointed on the same sub-
ject, on the 16th ultimo.”

The next evidence produced and relied on by the counsel for
this purpose, consisted in sundry proceedings of the Parent Board,
on April 12th, 1819, in reports made (o it on the 14th and 17th of

* lenry Payson, Isaac Edmonson, Solommon Etting, A. J. Schwartze,
Isaac Phillips, Christopher Deshon, Jeremiah Sullivan, ‘Thomas Murcan,
H(fm'_v Didier, John F. Poor, Thomas Sheppard, Thomas Findey, M. F.
Williams. The three latter endorsed S, . & I wned G, W
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Mavin the same year; in certain proceedings of the Board, oy
the 13th of the last mentioned month; and in a report made to it
and adopted by it on the 3th of October in the same year; all of
which were read from the original minute hook of the Parent Bank,
and are as follows;

« dpril 12, 1810,

The commiitee appowted on the 16th ultime, te whom was re.
ferred the Report of the committee appointed on the sufficiency of
ihe security offered to this Bank by George Williams and James
W. M<Culloh, with the documents accompanying the same, recom.
mended the adoption of the said Report, which was, on motion,
agreed to unanimously.

On motion, the Board resumed the consideration of the firss
and fourth resolutions contained in the Report ol a committee
made on the 30th ultime, and adopted the same unanimously, viz:
fst. That, in the opinion of the Board, the offer of Messrs. 8,

Smith & Buchanan, George Williams, and James W. MCul-

Ioh, be aceepted, and the indulgence they require granted, pro-

vided the security for the sum of $900,000 be rendered un-

doubted,
ih, That, ift Mr. M<Culloh secure in a satisfactory manner, the
sum of $260,080, the joint responsibility of himself and Messrs,

S, Smith & Buchanan, and Mr. Williams, be accepted as a se-

curity for the remaining § 10,000,

On metion,

Resolved, That the Report of the Committee made on the 30th
altimo, together with the Report of the Committee on the security
offered by Messrs. Williams and M*Culloh, be referred to Messrs,
Oliver, M‘Kim, and Hoffiman, to prepare, with the aid of counsel,
the necessary papers to carry into effect tlie arrangements with
Messrs. 2, Smith & Buchanan, George Williams, and James W,
M:Culloh, to be submitted to this Beard for its approbation, pre-
vious to their being executed.  And it was further

Resolved, That the lien te be taken on the real estate of Geo.
Williams and J. W, M<Culloh, be i such form as the said com-
mittee shall, under advice of counsel, deem most advantageous to
the interesi= ol the Bank,

“14th May, 1819.
The committee of the members of the board from Baltimore,
“howere charged with completing the arrangement with Messrs,
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8. Smith & Buchanan, George Williams and James W. M«Culloi,

reported sundry documents, which were referred to the commitice

appointed on the subject, to report at the next meeting of the board.
“ 13th May, 1819,

The committee on the debt due by S, Smith & Buchanan, Geo.
Williams and James W. M<Cullol, made the following veport,
which was read and adopted :

The committee to whom were referred the documents and se-
curities which were reported to the board by the committee of the
board residing in Baltimore, to whom had been reflerred the execu-
tion of the arrangement, furmerly reported by this committee, be
tween Messrs, S. Smith & Buchanan, George Williums and Jas
W. M:Culloh,

RerorT:

That for the purpose of securing the sum of 00,000
part of the debt due by Messrs. 5. Smith & Buchanan, George
Williams and James W, M‘Cullob, there are the followinz docr
ments and securities, vizi—

I, Tosecure 300,000, which, according to the arrangement whicl:
was to be executed, were to be secured by Messes. 8. Smith &
Buchanan, there are four promissory notes dated 1ith May, 181¢
drawn by Messrs. 8. Smith & Buchan.m, pavable to \11 RELE,
John Donuell, William Patterson and John & pear Smith, cach
for the sum of $60,000, endorsed by the pavers, and pavable.
one on the Ist of April, 1821, one on the Istof April, 1522,
one on the Ist of April, 1823, and oue on the Ist ol April.
1824, making together - - - - S 210,000,
And 8. Smith and Buchanan’s promissory note,
endorsed by Lemuel Tavlor, dated 11th of May,

1819, at 30 days for . - - - - 60100,

SO000(

IL.  To secure the like sum, which wus o be secured by My
George Williams, there are .

I Five promissory notes drawn by George Williams
and endorsed by Lemuel Taylor, each for the sum
of 820,000, dated 8th of May, 1819, and pavible,
one of them; on each of the following days, vizi—
20th of July, 1820—1st of Apnil 1821, 1822, 1823,
and 1824, - - - - - - - S 1000

dL  Five promissory notes drawn by G. Willtams and
endorsed by Amos A Williaws, each {or the sum of
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1,000, and payabie, one of them on each of the
follow ing days: 200l July 1520, 1s¢ April 1821, 1822,
1823 and 1824, dated each 8th May 1819, - ®50,000
1IL.  Five promissory netes drawn by G. Williams and
endorsed by S, Smith & Yinchanan, each for $10,000,
and pavable, one of them, on cach of the following
days, 20th July 1820, Ist April 1821,1822, 1823 aud
1821, dated each 8th May 1819, - - - $50,060
IV, Five promissory notes drawn by G. Williams in
favor of the Bank of the United States, each for the
sum of $15,000, dated 8th May 1819, and payalde
one of them on each of the following days, 20th July
1820, Ist April 1821, 1822, 15253, and 1821 $75,000
Five promissory notes drawn by G. Willi-
liams, in favor of S. Smith & Buchanan,
and by them endorsed, each for the sum of
83,000, dated 8th May 1819, and payable,
one of them on euch of the following days,
20th July 1820, 1st April 1821, 1822, 1823
and 1820 - - - - - 23,000
——— 100,000

. $300,000
The last or tth Class of promissory notes given by G. Williams,
amounting to 100,000, are secured by a mortgage of real estate,
vadued by the committee residing at Baltimore at 865,000 ; also of
230 shares of the capital or joint stock of the Franklin Manufac-
turing Company of Muivland, and 112 shaves of the capital or
joint stock of the Union Manufactaring Company of Maryland.
This real estate and other property so mortgazed, according to the
terms of the mortgage, are made lable, first tor the payment of
the notes pavable to the Bank of the United States, amounting to
875,000, and afterwards, for the payment of those endorsed by
Messrs. 8. Smith & Buchanan, amounting to 5,000,

The additional security on the notes eudorsed by Lemuel Tay-
lor, by o pledge of shares of the stock of the Bank of the Urited
States to the number of 3,000, on an advance at the rate of 85
dis, per share, has not been obtained, except so far as the agree-
ment contained in his letters, which have been reterred to in for-
mer reports on this subject, shall he hinding on him, and except so
fav as the 1,400 shares already pledzed to the bank, which were to
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form part of the number of 3,000 shares, which were said to be
pledzed at $93 per xhare, and on which some payments may have
been subsequently made, may be subject to that azvecment.
3rd. To secare the sum of $.300,000, which were to be sccur-
ed by James W. MCulloh, there are
1. Five promissory nates drawn by J. W. M<Culloh,
pavable to the Bank of the United States, each for
the sum of 88,000, dated 12th May 1819, and paya-
ble, one of them, on each of the following davs, 20th
July 1820, 1st April 1821, 1822, 1823 and 1821, & 10,000
IL  Five promissory notes of . W. M<Culloh, payvable
to George Williams and endorsed by him and 8,
Smith & Buchanan, each for the suurol §11,000,
dated 11th May 1819, and pavable one of them on
each of the following davs, 20th July 1820, 1st April
1821, 1822, 1823 and 1021, - - - - 35,000
Ifl. Fivelike promissory nutes, of the same sums dates
and periods of payment, except that they are paya-
ble to 8. Smith & Buchanan, and endorsed by them
and George Williams - . - - - % x.enn
IV. Five ‘;mmissnr_v notes diawe in fuvor OF each
of the fullowing persons by James . MCuolloh,
and by them respectively endorsed, cach for the
sum of 82,500, dated 11th May 1519, and pavable,
one to cach person, on each of the following days,

]

20th July 1820, tst April 1821, 1822, 163135 and 1524,

viz:

Solomon Etting, five notes, $2,500 212,500
Henry Payson, ditto ditto 12,500
C. Deshon, ditto ditty 12,500
Isaac Phillips, ditto ditto 12,500
Henry Didier, Jr.  ditto ditto 12,500
J. Sullivan, ditto ditto 12,500
Thos. Marean, ditto ditto 12,500
A. J. 3chwartze, ditto ditto 12,500
Isaac £dmondson, ditto ditto 12,500

——112,500

® This sum is securcd by a mortgage of Real Estate, valued at the same
mm by the Committee of the Board resident at Bultynore,

15
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V. ‘Three like promizanry notes of the same sums,
dates and yertods of pavinent, payable 1o the follow-
inz peraon< amb by tem resvectively endorsed, and
also endorsed by G. Williaws and X, Smith & Buch-
anan, viz:

T! omas Sheppard, five notes, $2,700  B12,5(0

Thomas Finley, ditto ditto 12,500
N. F. Wiiliums, ditto ditto 12,500
—_—— 37,500

&300,000

which complete the documents and securities intended to secure
the prineipal of the sum of §900,000 before mentioned.

Under these securities Messrs. 8. Smith & Buchanan, George
Williams and James W, M<Culloh are respectively liable as prin-
cipals, severally and not jointly, for the sum of 300,000 But the
debt is still tocontinue a hank debt, and be in form renewable eve-
ry sixtv davs, (interest being paid at each rencwal) until the pay-
ment of the said sum of $900,000 shall be completed, according to
the tenw and effect of the promissory notes lerein before stated,
atd the 500 pucas . an sa iaintly Halde for the interest; and
the renewals are 1o made in the focm of their several notes, paya-
ble to ths hank.,  Forthis purpose the said S, =mith & Bucbanan,
George Wilkianms and James W, M<Culloh have given their promis-
savv notes. iz Dillows, vig:

Boxmi™ & Buchanan 1o the President Directms and

Company ol the Bark of the Ulited States, dated

T “tay Isig, at 6odavs, - - - - $300,000
Georrze Williams, to the President Directors and Com-

pany of the Bank of1he Tnited States, dated 11th

Mav 1819, 0070 days, - - - - - 300,000
James W, M«Cullsh, to the President Directors and

Company of the Bank of the United States, dated

11th May 1819, at 60 days - - - - 300,000

K60:1,000
And the «aid parties have executed their joint and several bond,
it e ponal snme of §o0000, conditioned for the punctaal pay-

—

nient of e interast, on the renewals of the sad notes.
et s ) .

Flic omnattee have examined all these documents and secy-

rities, wid, v theis opdiion, they are . correct form and regularly

caecuted, with the following exceptions:
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188, ‘The noies of George Williams payable to the Bank and ta S,
Smith & Bachanan, and secured by a mortgaze are recited in
the mortgage to be dated 11t May 1819, hut are in et dated
8tt Mav 1819, This, the Committer is advised, 1s an omnate-
rial mi.-'uke, and i« only here recorded that it may serve as an
explanation hereafter, shonld any be wanted.

¥ad. The shares in the Franklin Manufactacing Company mort-
gared by G. Williams, have not yet been transferred to the
Bank, but the Committee of the Board residing in Baltimore
have a joint and severa) power from G. Williams to trauster
same.

The Committee further report, that in thie general arrangement,
it was contemplated to trandder so much of the debt which was the
subject of the farmer reports by this Committer, as stood on the
books of the ()fice at Baltimaore, to the Bank:  And the Coinmit«
tee beg leave now to state, that the said debt has heretofore stood
as follows:
¥n the Bank at Philadelphia, on a pledyge of eighteen

thousand twohunddred and ninety shares Stock of the

Bank United States, - - - - ®1,05~ 700

In the Office at Baitiwore, - 1,5

$3,197,/00

The Committee have examined the instruments and other acts
iy which the shares, pled_ed at the Bank in Philadelphia, are pledg-
o, and find that there are 3,500 shares standing on the books of
the banl. in the name o the Cashier of tue bank, n trust to <ecure
the fuans whuk have been eranted on them, and the certificates
for the remaininz 13,700 shares are in the the hands of the Cashe-
fer, with the custumary powaes ta transter 13,290 shaves, patt of
the said 14,790 shares. But there s no power to transter the rve.
maining 300 shares. It is not known whether the puwer to trans-
fer these 500 shares has been lost or mislaid, or whether there wag
‘an original omission to take the same. The Cashier states that the
want of this power was lieretofore mentioned to Mr.J. W, M<Cul-
Yoh in whose name they stand, who promised to execute a power,
bat had not done it.

The Committee residing at Baltimore have bronght from the
Office at that place, certificates of 2,338 shares of Bank United
lstates Rtock, supposed to have been pledged at that Oflice, with
‘powers of transfer which are recular, except that the power from
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8, Smith & Buchanan, which is a scaled instrument, is not exeent-
ed by hoth the said parties, but orly by J. A. Buchanan for them,
when it is perhaps necessary it should be cxecuted by both. "This
power is to transfer 783 shares standing in the name of 3. Smith
& Buchanan. The shares thus transmitted from the Office at Bal-
timore, added to those heretofore pledzed at the bank in Philudel-
phia, inake 20,848 shares, which, according to the arrangement be-
fore veferved to, were to be pledged as a sceurity at the rate of
8127% per share. Vo carry this part of the arrangement into effect,
among the papers referred to the Commiitee are the following
notes (—
Ist. The joint note of Geo. Williams, 8, Smith & Buch-

anan and James W. MCulloh, payable to the Bank,

dated May i819, and payable 60 days after date for  $325,650
2nd. Geo. Williams's note, date 11th May 1819, at 60

days, payable to S, Smith & Buchanan and endorsed

by them and J. W, M<Culloh for - - 221,875
5rd. 8. Smith & Burhanan’s note, dated 11th May 1819

at 60 days, payable to George Williams and endors-

ed by him and J. W. M<Culloh, for - - - 97,875
645,400

Fo which add the amount of the notes discounted
on stock at the Bank in Philadelphia - 1,957,700
Which makes %2,603,100

Two millions six hundred and three thousand one hundred dol-
lars, secured by the pledire of twenty thousand eight tundred and
forty-eiglit shares, which is rather less than $125 per share.

RECAPITULATION.

The sum secured by a pledge of stock - - $2,603,100

The sua sccured by a mortgage of Real Estate, &e.
and personal sccurity, - - - - - 900,000
53,503,100

The sum to be secured, according fo the statement of
Messrs. 8. Smith & Buchanan, George Willlams and
J. W. MCullok, banded to the Board at Philadelphia,
e .- o ... o . 3407700

‘The apparent excess is $35,100
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If this excess should be real, it will then be neceszary, finally
{o complete this arrangement, .

1. Eithee to correct the adjustment, by reducing one of the <tock
notss, or by giving the parties credit on some other accomnt,

Q. To state an interest account on the notes heretofure civen at
the Office at Baltimore, which are substituted by the three notes
herein particularly described, as among the papers referred ta
this Committee, and to make the vecessary tganster of the ac-
count from the Office at Baltimore to the Bank.

3. To obtain a transfer of the shares in the Franklin Mauufactar.
ing Company of Maryland.

4. To obtain a power from James W. M<Culloh, to transfer 500
shares of the stock of the Bauk United States, pledued asalore
said.

5. To perfect the power of S. Smith & Buchanan to tran~for “a3
ghares stock Bank Uunited States whicl is only executed by
Mr. Buchanan.

6. The completion of Mr. Lemuel Taylor’s agreement.

7. To have the mortgages recorded according to faw,

{n fine, the Committee are of opinion, that thwe duties commit
ted to the gentlemen residing at Baltimore, have heen executed
with great Jabour and singular ability ; and that the Bank is greatly
indebted to them for their exertions,

‘The Committee recommend the following Resolves:

1. That it be the duty of the Cashier of the Bank to make an ac-
tual statement of the accounts, report the same to the Board,
and to make the necessary transfers toremove the account to the
books of the bank.

2. That the gentiemen of the Board, residing at Baltimore, be re-
quested to obtain a transfer of the shares in the Frankiin Via-
nulacturing Company to the Bank, a power from My, Lunes W,
M:Culloh to transfer the 500 shares of the pledged stock fop
which no power exists, and to have the power of Messrs. &,
Smith & Buchanan completed.

3. That the stock now pledged to the Bank by Mr. Lemuel Tay-
lor, be held subject to the agreement contained in Lis ]e[lt'lii,
and that that agreement be completed from time to time, as he
shall pledge portions of remaining stock, agrecahl ¥ to the teno
of his letters: and

4. That when the powers of transfer of Messrs. 8. Smith & Bacl.
and J. W, M:Culloh shall be completed, the foreoning execn.
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fion of the arrancement between Messrs, 8, Smith ¢ Bachanan,
Geo, Williams and 3. W, MCulloh be deemed satisfectory and
e fiual”

“Jluy 18, 1814,
On mation, Ordeved, That so much of the resolution passed at
the fast meeting, as makes it the daty of the cashier (o transfor the
account of =. ¥mith & Duchanan, George Willkams and Saneg
W MCulloly, from the office at Baltimore to the Bank, be .
pended.

« October 5, 1810,

The following Report was read and adopted, viz.:

The Committee on the Baltimuore business, Report,
it by the report of this comnittee, made on the 17th May last,
at.d on that day confirmed by the Boeard, it appeared that th ag-
gregate sum to be settled by the amrangement nareated in that re-
port, was 3,497,700, Of thiz sun that report states, that the
notes discounted at Philadelphia, amounted to $1,937,700,  1liese
notes were not changed, and now remain at the Bunk, pratested
for aon-payment. The remainder of this sum was due at the office
at Baltimore, viz. §1,540,000. "Tosecure this last mentioned sum,
notes were hield by the office {previons to the arrangement narrated
in the report of the (7t May last) which still remain in the oflice
at Baltimore, as this committee understands; and that, under the
arrangement atoresaid, the ll»ll(n\\ir]g notes were given in lieu
thereof, viz:
George Williams, §300,060 and Q221,875—S5.1,875 00

4 dayvs interest, 347 91 $522,222 91
S. Smith & Buchanan,
George Williams, and -
James W, A'Culloh, - . - 525,650 00

4 davs interest, PAYAR Y 325 867 19
5. 8mith & Bucl, 897,875 wnd §300,000—K307,875 00

4 diuvs Interest, 65 25 398,140 25
J. W MCullgh, . . . 500,000 0

4 days interest, 200 0U 300,200 00

81,546,430 26

which notes so substituted now remain in the office at Baltimore,
nnder protest, for non-payvment.
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The substituted notes appear to exceed the ariginal notes by
B5400, and it wac proposed by the report of the 17t May fust, it
this excren should e founid to be correct, cither to correct the ad-
Justment by reducing one of the notes, or by wiving the parties
credit on some other account. [t appears, howeser, that the =uli-
stituted notes are so dated, as to leave 4 days interest uncovered,
(as per the abine statement,) which amounts to 51,030 26, and
leaves an excess supposing the excess to be real, which the office
at Baltimore must determine,) of only $H364 7L

These notes of 81,515,460, were secured as a part of the ay-
gregate «um uf 83,007,700, to the amount of 200,000, by the ~eve-
ral collateral securities, recited in the report of 17th May last to
that amount, and, as a part of the came amrrezate amount, by
20,538 harea of <tock Bank UL States, also particularly stated in
that report ;. the certificates and inateuments of hyvpothecation for
the whole of which stock, are deposited at the Back in Pliladel
phia -

The notes, Yozether with some of the vther documents given as
a collateral security, of which @ schedule is annesed to this veport,
are now deposited at the Bauk, the rest are at the oflice af Balti-
more.  Thie report of the 17th May Tast, contemplates the transfer
of the partion of the azzregate Jebt thus mrranzed, which was due
to the office at Baltimore, to the Bank at Plaladelpbin, and the
cashier of the Bank was dirccted to make the transfer accordingly.
8o mnch, however, of this report as provided for this transfer, was,
o the 18th May Lust (the next day) suspended.

The comntittee, after due deliberation, are now of opiuion, thaf
the debt due to the oftice at Baltimaore, oncht not to be transterred
to the Bank. The notes are payable, a5 well as those beld as a col-
lateral sccunity, in Baltimore; the partics veside i Baltimore ;
and the property mortzazed for their puviment, is siteate w Balti-
more. In short, the whole transaction naturally rests, and mast es-
sentially remain there ; aud therefore it would only create cmbag-
rassments to transfer the account.  But, toseparate it from the or-
nary and current business of the office, the commitiee recom-
‘mend, that in the weekly and other abstracts of the office at Balti-
‘Wwore, this debt be put down in a distinet line, as the debit due b
8. fmith & Buchanan George Williams and I W M<Culloh, o
in some ather w ay, expressive of the identity of it Awl they re-
tommeni, that the notes and other documents connected with the
eollateral securities, which are now deposited at the Bank, fexcep
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the pledaed stock) be trausmitted to the oflice at Baltimore, and
put nuder the control and manacement of that oftice.  And they
recommen:!, that an examinativa be had by that oftfice, mto the ac-
curacy of the excess of the amount of the substituted notes afore-
said, stoted i the report of the 17t May last, and that the neces.
sary correciions, if any, be made ai that oflice,

They further recommend, that the original notes be delivered
up Immediately to the parties.”

John White, the cashier, was then called again, and examined
on this point.  He proved that & ~mith & Buchanan would, in a
few davs, have paid on account of their part of the $500,000, the
sum of §240,000, and that the remaining $60,000 was satisfacto.
xily secured: “Fhat in his capacity of Trustee he had sold the pro-
perty mortza red by George Williame, but had not yet adjusted the
accounts: ‘That prebably about 85,000 or $10,000 would be re-
alized from these sales; That the farm mortgaged by James W,
A*Culloh, had not Leen sold ; and that of the endoysers of the pro-
wissory notes given by him, three only were sulven&, and they dis-
puted the payment of their notes, which were in suit s That Isaac
Fdmondson, ixdeed, one of the solvent securities, had, before his
deatl, paid his notes, amounting to 812,560, in order to stup inte-
rest; but they were paid on the express condition, that the amount
should be refunded, in case the Bank should fail in the soits: and
that Bie understood the calculation of the Board of the Pareat
Bank (o be, that of the S90C000 nuwinally secured, as had already
been stated, from about §100,600 to §500,000 would be ultimately

vealized. ,

General Harper then =tated, that he would offer evidence on the
part of the prosecution to prove, that at the time when these opera-
1inns of the Traversers, with the funds of the Bank, under the name
of stock loaus, were und@crtaken, the house of 8. Smith & Buchanan, ©
whatever might be its real stability, possessed a very high degree
of credit, and the reputation of great wealth; and that George
Williams was in opulent circumstances; while James W. M<Cul-
loh, the other associate, was known to be wholly without property,
From theze facts, if proved, tuken in connexion with the official
situation of M<Culloh, very hmportaut inferences in relation to the
objects and motives of the Traverscis, i these transactions, would
be dravwn,

Genera! Winder, on the part of the Traversers, admitted the
facts, which were accordingly stated in evidence,
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It was then stated by the counsel, and admitted on the part of
the Traversers, that thev had all applied for, aud obtained, the be-
nefit of the insolvent law, and their discharges under it, since this
indictment was found.

And here the evidence was closed on the part of the state

IFednesday, March 26, 1823,

GENERAL WINDER for the Traversers.

He admitted that the conduct of the Travercers was indiscreet ;
that they relied too strongly upoen the hopes and calculations i
which the whole community indulged ; but the fallure of their stock
speculations was” rather to be pitied as a niisfortune, than co-
demned as a crime.  Those who were now the most eager tn pro-
secuting his clients, were, in 1817, the first to praise the course of
conduct for which they were indicted: and those who now be-
lieved them guilty of a conspiracy to defrawt, were then their most
strenuous supporters. It was his (Gen. W'} intention to show,
that the several charges contained in the indictment were contra-
dicted, by the positive testimony of the most respectable witnesses.
His clicnts were charged,

1st. As being combined together.

2d. To vbtain and embezzle money belonsing to the office of
Discount and Depnsit in Baltimore, without the knowledge of the
Board. .

. For the purpose of enjoying the use of 1the same twe
months, without paying any interest or discount ; and

4th. Without securing repayment,

To snm up all, it was contended, that the sole object of the Tra-
versers was, to cheat the Dank ont of the interest of their money.

In order to contradict these allegaticns, it would be 5\10;\'11,
that the whole amount of stock discounts (£1,540,000,) was con-
tinned by formal entries of discounts in all the books of the Bank :
That it was, or cuzht to have been known o the directors, that
wch discounts were made, and that the directors generally, availed

~* The Attorney General gave particular evidence, under this indictment.
ofthe overdrawings of Jumes A. Buchanan, and the concealment of them by
James W, M<Culloh from the Board of Directors; which lie at first velicd on
%o support the general count : bt as he afterwards withdrew this evidence

the present case, and adduced it under the second indictment, where
R will b~ £y stated. it is emitte ] here,

16
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fhemselves of such private discounts, by the president and cashier,
Tt wanld be shown, that the origin of these stock speculations was,
the desire of securing a debt from the Mechanies” Bank of Balti.
more, to the office of Diseount and Deposit; for which purjose
three several purchases were made from Deanis A, Smith, by
which he was enabled to pay a large sum due to the Mechanics!
Bank, whicl in its turn paid the same amount into the office : That
a secret committee was appointed by the Board of the office, to
meet one from the Mechanics® Bank ; at a meeting of which com.
mittee, the situation of the latter bank was developed, and the T.S,
Bunk secured apparently against luss, by the purchases of stock
from Dennis A. Smith: That the profits on the first {wo purchases
amounied to about R500,600, and that the third was made for D,
A. Smith, and its profits secured to him: That the alteration made
in the books, by transferring a farge sum from stock loans to bills re-
ceivable, was accasioned by the secret committee, on account of the
importance of concealing the state of the Mechanics® Bank from the
Parent Bank in Philadelphia, and also to save DL A, Smih's eredit
there: That until the 11th of Augnst, 1817, the whole amount of
bills receivable, and stock discounts, was included in one lineg
after that date, two lines weve nseld, and any alteration in the
uzual mode of procecding, as the increase of bills reccivable, and
diminution of stock list, was rather ealeulated to excite inquiry,
than {o serve the purposes of concealment.

It wonld be shown, that at this time, through the application of
ihe cashier, (James W. M<«Cullol,) a committee was appointe«l to
examine into the state al the office of Disconunt wnd Deposit, which
was only prevented from doing so, by the absence of one, and the
sickness of another of its members,

That at the several meetings of the Board of Directors in Balti-
more, the different books showing the discounts, and the state of
the bank, were alwavs placed so as to invite inspection : That after
profesting, by letter, without success, against the curtailing orderof
the Parent Board, bearing date the 191l Febeoars, 1810, it was
agreed to renew the notes without the formality of discount, in or-
der not to violate the instractions of curtailment :

That the president and cashier represented to the Board in Ral-
timore the necessity ol vemonstrance, arising feom the debt of the
Neclarn osf Pank, and that the jouwrney made by thems to Philadel-
phia, for the purposes of explanation, was approved by the Direce
fors:
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That verbal explanations from the statement a, were given to
the Parent Bo:nd, by whom the subject was referred to a comnit-
tee, which reported on the 30th March: That it was then referred
to a committee of the Baltimore directors, viz: John Oliver, Geo.
Hoffman, and John M:Kini: That this committee reported on the
10th of April, when the subject was again referred, and the report
of the last committee on the 17th May adopted : ‘That all these re-
ports state the amount of the stock debt at the settlement to have
been,

George Williams, - . - - #169,833 34

James W. M:Culloh, - - - . 571,664 89

James A. Buchanan, - - - . 7Y8,301 77

%1,310,004) 00

That this seitlement includes the notes of 251,250, 325,000,
and 518,350 in amount, though notin form : That the statement
&, exhibits the sums of $251,280, $525,000, and $318,350, as ad-
‘vances on stock above par, hypothecated elsewhere than in Balt-
more, and not on personal security : That the statement @ was ex-
hibited to the Parent Board, with the pay list of March, 1819, and
showed without a doubt, that no concealment was designed ; since
it explained the character of these notes: )

That in the last report of 17th Muy, 1819, it was admitted, that
the statement & was submitted with the pay list, and that the
Board unanimously confirmed the report and statement of the com-
mittee.

2. He {Gen. W.) said, that with regard to the $643,400 stock
noteg, to meet which, it was alledged there were only 34 shares, if
would be proved ;

By the report of the 17th May, that 2,358 shares were trans-
ferred from Baltimore to Philadelphia on the 14th May at 125 per
cent, which, together with 13,026 shares 25 per cent above par, or
Pledged at par only in the Parent Bank, amounted to $645,400 for
the general loan on stock in Baltimore and Philadelphia above par;
aud that the report of the 17th May recogniscs the hypothecation
of the stock, for the advance in Baltimore,

3. That the Board did see and know, the progress of the stock
fiscounts: That the offering book of stock discounts was belore
Wem: That among the offers for discount un stock, by the lsoard
‘ the office, were
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Praday, 11 July, 1819, W, Paderson & Sous, %11,000

13 do, John Donnel,
22 da. liughes,
29 do. C Deshon,
1 Aug. 1819, Donnel & N. Williams,
8 do. . Deshon, - - $30,0000

and that on the 8th of August, 817, the Board thought it more ad-
visable to refer the propricty of discounting on pledges of stock, as
exceutive business, to the executive oflicers of the Bank: That af-
ter this change in the usual course, there was aline n the statement
book, exhibiting af a glance, the conduct of the officers; and il any
attemipt had been made to detiraud, this bovk would at ence have
disclosed it to the directors:

Fhat in the Discount Ledgers, or Credit Books, the distinction
between stock discounds and those on personal security, always cx-
1sted s although in the statement book, no difference was made until
Augnst the L, 1817 That the discount ofters, registered in the
same beok with the other offerings, but in a different place, showed
to the Board the executive discounts in detail, and thas prevented
frand on the part of the officer~: Tlat the axeregate mnount of
stock, and the avcregate amonnt of bills, were added up in the same
place in the offiring book 3 whereas, in the stalement book, there
was only the aggregate of hoth: and that all the notes in question
were as regotarly entered, and with as mnch publicity, as any other
note< ur hills ever discounted 5 so that, in fine, the directors might
see tiwe state of the Bank, whenever interest, duty, or curiosity, ted
them to inqoire amd examine.

To convince the honorable court that there was ample security
for the repayment of the loans wade by the Traversers, he (Gene-
ral W.) would show, that they possessed 47,398 shares, of the vafue
of 1,900,100, while their notes endorsed on the 2l of Novewmber,
1818, only amounted to $1,540,000; and this, he declared, would
be « conclusive refutation of the avermeunt, that the foans were made
withou{ security, as no one disputed such a deposit being made in
the Bank.

Gen. Winder stated his infention of relying in his defence of
the Trasersers, upon the following articles in the Rules and Regu-
latlmh for the covernment uf the Office of Discount and Deposit.

“ dvt. 30 1t shall be the duty of the Cashier, carefully to ob,
serve the conduct of all persons emploved under him, and report
to the Board such instances ol negleet, ineapacity, or bad conduct
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s he may discover ia any of them; daily to examine the settle-
ment of the cash account of the Office ; take charge of the cash, and
whenever the actual amount disagrecs with the balance of the cash
account, report the same to the President and Directors without
delay; to attendall meetings of the Board ; keep a fair and regu-
lar record of its proceedings ; give such information to the Board
as may be required ; consult with Committees when vequested, on
subjects referred by the Board ; and also to perform such other ser-
vices as may be required of him hy the Board.”

=.4rt. 16. Un each application for Discount, every Director who
may'be present, shall be held to give his opinion for or against the
same. And no Discount shall be made without the consent of
three fourths of the Directors present; and all notes and bills dis-
counted shall be entered in a book, to be édlled The Credit Book.
in suc®manner as to discover to the Board, at one view, on eact
Discount day, the amount which any person is discounter, or is i7-
debted to the Office, either as payer or as endorser.”

*drt. 21. A Committce on the state of the Office, shall b ap-
pointed by ballot every three months, to examine and count tle dis-
counted notes, and compare the amount thereof with the baknee of
the amount of bills discounted in the general leger ; they aall alse
count the cash, and examine the evidences of the other property of
the Bank, and make an inventory of the same to be cmpared with
the books in order to ascertiin their agreement.' ard make report
to the Board.”

*Jrt. 31. The Directors of the Offices shal be empowered to
form and establish all other Rules and Regulatiens for the interior
‘Mmanagement of the Offices ; Provided, the sam be not repugnant
fo law, or to the Rules and Regulations of {1y Bank of the United
Btates, or the Resolutions of the Directors iereof.”

. Trsday, March 27, 1823,
Having stated the grounds of «efence on which he meant to
rely, General Winder now procesled to examine the witnesses on
_Ille part of the Traversers, whe were then called and sworn.
General Winder here offered in evidence and read a resolution
o the Parent Board, requiring the office at Baltimore to reduce
e balances due to it, dated April 8th, 1817,
“ Bank of the United States, April 8th, 1817.
. “Resolved, That the President be authorized to instruct the
)um of Directors of the Office of Discuant and Deposit at Balti-
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more, to require of the banks of that city, a speedy reduction of
the balances which have accumulated against them, since the ori.
ginal transter of the public money from thuse banks to the Bank of
thre United States,

Extract from the minutes,
{Signedy  JONA, SMITT, Cashier.”

Mr. Thos. Finley, being first examined on the part of the Tra-
versers, stated, that he was a Director of the Office of Discount and
Deposit in Baltimore in the year 1817, at which time the balance
due from the Mechanics’ Bank became as much as $600,000. That
theve was a meeting of the Divectors on the subject at the house
of James A, Buchanan, when a Committee, consisting of the Pre.
sident, Messrs, Taylor and Colt, to be aided by the Cashier, was
appeinted to meet a committee from the Mechanics’ Bank. ¢

There was a verbal veport made by the Committee, that mea-
sres were taking which would probably accomplish the object in
viev, but that further facilities would be wanting. The Commit-
tee dd yot make a detailed report, deeming it not prudent to dis-
close t.a situation of the Mechanics’ Bank. ‘Fbat in March 1819,
Mr. Butianan in speaking of tie pay list, which he held inhis hand
at the tine, mentioned to the board, that the occasion of making
the purchase from D. A. Smith, was to facilitate the arrangement
with the MeclaiZs’ Bank, and to secure the debt from it to the
Office of Discoint gpd Deposit, which would be done by enabling
D. A. Smith to pa the Mechanics” Bank. ‘

ThatJ. A. Becianan also said, that he was going to Philadel
phia with the pay lit, and would be accompanied by Geo. Williams
and J. W. MCulleh,to make the same explanations to the Parent
Board, which he had inule in Baltimore ; and also, if it was thought
necessary, to give furthe. gecurity for the louns that they had ob-
tained. .

The witness also stated, tiat My, Colt was present at this time,
and said, that if the-Oflice vy even to lose the whole line qf
$600,000, it would be a gainer by +he services these gentlemenhad
rendered.  ‘That he (the witness) dees not know what was meant
by the «line of 660,000 :» )

That Mr, Taylor, whe was a member of the Board, and present
at the time, made but {ew remarks, Fat concurred in what had been
said by Mr. Colt: That the pax st was upon the table for a short
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Gme : he believad that M. Colt huokedat i, but disd not examine i
partxularly ; and that Me. TasTor also Joched at it

That the diseount book and statement book were always on the
“table. when the directors met. That it was the ceneral custom to
Jook a1 the statement book, but not usual to examine the offering
ook ¢ recanse a memorandum of the anount ol notes offered, and
of recepts, wac aluava fuenished, and the notes themselves always
esamined : That the credit books were Lid upon one covner of the
table, ofen to the inspection of any director,

The vitness also stated it to be his impression, that a note of
8 Smith & RBuchanan for $310,000, without anyv endorser. was
brought belore the Board, and dizcounted by i, a5 a note secured
by a pledge of stock. »

O berag cross examined, the withess ~tatnd,

That he thouzbt My, Buchanan referred to all the purdhases
from Dennis A. Smith, as being made with a2 view to benefit the
Branch Bank : He did not vecollect, that it was then stated at the
Boand by J. A, Boarhanan, or at any other fime, or was knownat all,
that more than 123 per cent had been taken. Heard something of
more {rom one ol the partios, bt does not recollect which of them,
wor at what precise time t Thet at the nwetings of the Board, the
oathier took the uvifering book bedore him, and i he was :z\)-‘.('nt, ohe
of the directors ofliciated in his place. Mo AL AL Willians wnd
Mr. L. Taxlor, acted for some thne s That there was no resolution
Wade by the Boand, authorising the president and eashivr to dis-
@oant on stock. Sach discounts were at first made by the Board,
mnd afterwords there was o coneral understanding, althongh no re-
Wlution by ‘he Board, that the yvesident and cashier might dic.
€ount to par value ou ~tock, as that was deemed saflicient secn-
ﬁfy. Me. Firlev alvo aated, that he recollected same conyersg-
tlon at the Board, about that time, to this effect s that stock waa
-always worth por, and it wes desivable to erant Toans on i, which it
Awd be best for the presrleat and cashier to make ; and that the

ative officers, howeter appeared to consider themselves au-
Wrised to make discounts tya avgey ameunt, and the Board were
Wlling that thev hould do s Thay ves A, Williams stated in

Place at the Baard, that be wus inforinad by Tis brothier Georee

Wiams, then a direcor in the Bauk of e Cnired Sates, wlo
m recentls rermned from Philadelnbia, thar he Pavent Ban

not ordy willise, ot desiron s, that Tuans of $125 per <hare

lowld G made omstock s That f sl wivie P and Juonoe
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1518—10, Le understood, from public report that they hiad gone
above 123 5 but oflicial inforination to that eflect, was never oiven
to the Board : That sometime i the same winter, Mre. M<Cullol;
told him, (the witness) that as soon as the arrangements then zoing
on in Philadelphia were completed, the swhole matter wetld be
brought before the Beard in Baltimore.  “That he (the witness) had
also some conversation with George Williams, when the latter ask.
ed hiin, whether any paper with his (Williwmx's) name on it, had
been discounted without the knowleduze of the Board ; adding that
if such were the fact, it was contrary to his wishes and mzentions,

That in Nov. 1818, the Cashier (J. ¥¥. MC.) asked for a com-
mittee under the hye laws to examine inly the state of the Bank,
Such a committee was appointed, consisting of R. L. Calt, {4 Tay-
Yor and Geo, Hoffman. That there had never been more than two
comumittees, one in 1817 and the other in 1818; the first of which
only reported ; its object being to see whether the transfer of spe-
cie and funded debt of the United States had been fully made.

M. N. F. Williams gave in evidence, that he was a Director
of the Office of Discount and Deposit in March 1819, in the early
part of which month, the President (Jas. A. Buchanan) tovk up the
pay Iist at a meeting of the board, and stated, that by the direction
of the Parent Board, a list had been prepared at the Office in Bal-
timore, showing the amount of loans, to whom they were made,and
apon what security.

"That for the security of the loans made to J. W, M<Culloh Geo,
Williams and himself, they owned, besides other property, a large
amount of shares of the Bank of the United States, pledged chief-
1y at par to others: (i.e. to other persons or other institutions) ==
That they had become purchasers of this stock, either the whole or
a considerable part, {witness did not recollect which? to assist Den-
nis A, Smith in settlieg his affairs with the Mechanics® Bank, and
to enable that Bank to liquidate its debt fo the Office of Discount
and Deposit:  That the debt due the Office of the Bank of the
United States by the Mechanics’ Bank had been very large and
the situation of that bank very perilovs; and that in order to pre-
serve if, a comnittee had beer appointed to meet one from the bank,
to adjust matters according to their discretion. That he, (Mr.
Buchanan) acc(.mpapi(‘d by George Willouns and J. W, MCul-
foh would proceed to Phitadelphia, and make the same explanations
there which had been made in Baltimore, anl endeavor to arrange
mattors in such a way, that the Ollice of Digeount and Depuosit
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vould be relieved from the operation of the order for the curtail-
ment of loans on stock. He (Mr. Buchanan) tien observed, that
as stock had fallen considerably below what it was when they be-
came borrowers, the Parent Board might perhaps deem lurther se-
eurity necesaary ; and il they did, the parties would be on the spot
and sble to jnd}v of the practicability of giving it.

That some conversation then took place nan under tone be-
tween James A. Buchanan and those near him, by which the wit-
aess receised the first informatiom of the embarrassment of the
Mechanics® Bank—Mr. Buchanan said they had several painful
mertings at hie house, and often remained late upon business.——
That Mr. Colt st next the president at the meeting in which the
abore converation took place, having the pay list in his hand—
Afier looking over ane or two pages he remarked, that he also was
A member of the committee to meet one on the purt of the Me-
chanica’ Bank ; and that in addition to what had been said by Mr,
Buchanan, he would beg leave to vemark, Tt such was his opinion
of their services and the merit of their undertakings (alluding
‘to the purchases of stack) that if the office should lose the whole
line or sum of 600,000, an event which he didt not apprehend,
still it would be a gainer by their operations,  Witness did uot
know what was meant by the whole line.

That Mr. Taylor then said, he entirely cancurred in the senti-
ments of Mr. Colt, and in the correctness ot the statement made
by the president.

That he {witness) never knew of any dizcount above 123; nor
did he ever hear the rate of stock, discounted in the purchases
from D. A. Smith, stated by Mr. Buchanan.

Amos A. Williams gave in evidence, that he Lad been director
for two years after the organization of the Bank., That in Apnl
1817, the Mechanics® Bank was indebted about FE0U000 10 the
Office of Discount and Deposit; and that there was a balance more
or less agninst all the State Banks: That the debt of the Vecha-
Bics’ Bank gave rise to much anxiety in Baltimore and Philadel-
ﬂlil, and a committee was appointed by the Board of Directors to
meet one from the Mechanics’ Bank. That he (the witness) soon
’-ﬂer perceived an important change in the itcm against the Me-
¢hanics’ Bank ; and on enquiring how the settlement had been of-
fected, was informed hy either Mr. Colt or Mr. Taylor, that they
!.rere enjoined secrecy, but that the committee were perfectly s{:-
tisfied with what had taken plare, -

17



Arasabaequent period he et one ol these gendemen, and on
again questioning him as to the settlement with the Mechauices?
Bank, was told that he must ash no questions, as the whole affajr
was confidlential,

That Mr. Favlor told him, {the witness) that alter he had leit
the Bank in November 1818, loee disconnts were made above 123
of which fact Do A Smith had informed Mr, Donnel when going
to Philastelphia in the steam hoat.

That Me. Colt had said, he thanaht himself a {ool for not taking
a part in the purchases from Smith, but that he had been afraid of
the visk.  This remark was after the last purchase from Smith
and after the appointment of the committee.  The board had risen,
and Me Colt, Ve, AL AL Williams and James AL Buchanan  were
conversing tooether.

Mr. Mueredith gave in evidence, that A, Brown, P. E. Thomas,
. Magyer and himself composed the committee appointed by the
Directors of the Mechanies' Bank to meet one from the Office of
Disconnt and Deposit : That D. A, Smith failed in the Leginning
of April, 1817, when the Mechanies' Bank owed the offce 8 or
R900,000: That the first meetine of the committee with the one
from the Office of Niscount and Deposit was at the house of Jumes
AL Buchanan; the witness, AL Brown and Col. Maosher, attemding
on the part of the Mechanics® Bank, and James A. Buchanan, Le-
muel Tavlor, R. L. Colt and J. W. M<«Culloh on the part of the of-
fice. A Mll statement of the afthirs of the Mechanics® Bank was
then given, and its Dooks exhibited to the comnnteee from the of-
fice, nnder a promize of secrecyv. Mter this statement, the nest
ohicet to be taken inte consideration, was the relief of the Me-
chanie®s Bank s and to this end it was agreed, that the office should
grant lacilitics fo cnable it to support its eredit,viz: in part, by
discmmiting a large amount of bills receivable which had been
transferved to the Mechanies® Bank by Dennis A, Swith.  Other
measires were afterwards suggested by James A Buclanan ard L
W. M<«Culloh, the purport of which the switness did not vecollect.
This agreement was made at the first meeting of the committee.
At the second meefing, when only James A. Buclanan and J. W,
Culloh attended from the office; and the witness and A, Brown
from the Bank : the adjustment of he acconnts of . A. Smith
was the prncipal business.  Some difference of 0PI eXisting
between the witness and AL Birown with vespect to the interest,
P. E. Thomas was sent for. and the whole account was settled, viz,
covsiddered as paid,
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‘fhat the amoant of Bills reccivable transferred to the office
was showt & 400,000, the Wvhole delit being about 500,000, which
balance was pot adjusted until after Becember 1817, That it was
propaeed by . W MCulloh, that the Mechanics” Bank should
burrow six per. cent. stock, which might be sent to Boston for sale,
sad the proceeds paid to the Office of Discount and Deposit in Bills
of Bachange. This was proposcd in a private conservation with
Mr. MCulloh befire the first mecting, and might have been men-
thoned afterwards, but was never assented to.

The witneas further said, that the balance due by the Mechan-
s Bank was believed to have been scttled from the proceeds of
the sales by D. A. Smith to James A. Buchanan, M‘Culloh and
Williams: That the settlement went on progressively as Dennis A,
Smith was able to ubtain funds: That in December, 1517, sales of
stock had been made in Philadelphia at, from 150 a 1345 viz. 1000
shares at 150, by William Sansom, and 100 shares at 1534 by W,
8. Wicland.

General Winder here referred to, and read.the preceedings of
the Pareat Board in Philadelphia on the 30th March, 1819.~— M,
Meredith continued : The last mecting between the two committees
was in December, 1817, and was tur the sole purpose of arranging
the sccount of [). A. Smith with thc Bank. There never were more
than two mectings.

Mr. D A Smithgave in evidence, that the last 12,000 shares.
sold to Buchanan and M:Culloh in December, 1817, were of con-
tracts held by witness from various persons and yielded him a pro-
.tofBSSO()O That 8. Smith & Buchanan, James W. M<Culloh
and G. Williams released to him a mortgage which they held upon
the Calverton Estate of $10,000 and wluch hie afterwards assigned
to the Mechanics’ Bank : That this release, however, made no‘part
of the stipulations in the sale of 12,000 shares,

Mr. Alexander Brown gave in evidence, that there never was
but one meeting of the committees from the Mechanics Bank and the
Olfice of Disount and Deposn‘. at which meeting the concern was
fmlly arranged.  This was in April, 1817, when it was agreed,
@at the Mechanics’ Bank should transfer to the office a lar ge amount
of bills receivable, (about 8250,000) assigned by D. A. Smith to the
bank; and also Col. Mosher’s notes for about $300,000, and that
for the balance, (which did not exceed the ysual accommaudation to
¢ity banks) the office gave them credit on paying the common in-
terest. That the bills receivable, including Mosher’s notes (which
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were either primary ov collaieral security,) were immediately hand-
ed over to the Office of Discount and DePosit to be discounted by
it.  Dennis A. Smith had also assigned to the Mechanics’ Bank
other good notes, but which as they were at a longer date than it
was customary to discount, the office refused to receive. On be.
ing cros= cxamined he stated, that he slid not know the exact amount
of the debt of D. A. Smith to the Mechanics® Bank, but considered
it as secure after these notes to the amount of $404,000, were as.
signed to it.

That witness, Jonathan Meredith and Phil E.Thomas were
appointed by the Mechanics® Bank, and James A. Buchanan and
James W. M‘Culleh by D. A.Smith, to settle the account between
the latter and the Mechanics’ Bank : That the only disagreement
was about the amount of interest, which however was finally com-
promised in December, 1817,

Ie (the witness) recollected no remark of Philip K. Thomas
about the facilities given to Dennis A. Smith, in the settlement of
his account with the Mechanics® Bank, by the sale of his shares to
the office of Discount and Deposit.  The Mechanics’ Bank did net
continue to pay interest to the office fonger than the other city
banks. The witness further stated, that the arrangement of April
1817, was effected by showing a correct stutement of the aftairs of
the Mechanics’ Bank to the committee from the office of Discount
and Deposit, including the assignment of notes to the amount of
100,000 from D. A. Smith, which it was supposed would cover
his debt: That in lecember, 1817, the credit of the Mechanics’
Bank was very good, and no pressure was expected from the office,
nor from any other quarter that would place the Bank in danger.

General Winder here offered in evidence the Ledger Book,
28th April, {817, where it appearcd, that notes of Col. Mosher to
the amount of $300,000, had been discounted at the office of Dis-
count and Deposii; which notes the witness stated to have been
collateral security, for notes assigned by the Mechanics® Bauk to
the office. Mr. Brown then proceeded to say, that the amount of
Dennis A. Smith's debt in December, 1817, was about $300,000,
which was paid, in part, by the assighment of 4,000 shares, after
paying the amount for which they were pledged.

Dennis A. Smith, in continuation, stated, that his debt to the
Mechanics® Bank was paid in the following manner:
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Profits on stock transactions with J. A, Buchanag,

J. W, MeCalloh, and George Williams, - - £55,000
Calverton estate, - - - - - - 90,000
Notes discounted by Mr. Oliver, - - - . 50,000
Kimmels® and other notes, about - - - 145000

. Samnane
) £300,000

Mr. Meredith, in continuation, stated, that at the first meeting
of the committees from the Mechanics’ Bank and the office of Dis-
count and Deposit, the situation of the former was not ascertained,
but its solvency was supposed to be materially affected by the state
of Dennis A. Smith’s affairs; That it was considered important ta
keep the whole affair secret ; and it was suggrested, that the hills re-
ceivable should be collected by the Mcchugics’ Bank, and not by
the office, in order to preserve the credit of the Mechanics® Bank;
this suggestion, however, was not adopted. That he (the witness)
did not recollect having stated to the committee the amount of
D. A. Smith’s debt to the Mechanics® Bank ; he supposed it, how-
ever, to amount to near 81,200,000, of which he thought he had in-
formed, at least, James A. Buchanan and Philip K. Thomas: That
after the balance of discounts had been reduced with the office of
Discount and Deposit, public confidence was fully restored.

Mr. Dennis A. Smith, on being again called, stated, that he was
confident his debt to the Mechanics’ Bank did not exceed 7 or
8800,000, and it was created solely by the responsibilities of the
Mechanics’ Rank for him.

Mr. Meredith then stated ta the court, that having refreshed his
recollection, he was convinced he had been mistaken in supposing
the debt of Mr. Smith to have amounted to %1,200,000.

Mr. Brown then continued with his evidence. At the first
Weeting of the committees, it was not suppesed that My, Smith’s
Sebt exceeded B500,000, for which security to the amount of
8400,000 was given. That afterwards, it was discovered that
Bere were liabilities on the part of the Bank for Mr. S. in other
Places, to the amount of 4 or 8500,000 in addition. This, however,
Was not suspected at the first meeting, and was afterwards secured
M the satisfaction of the Mechanics’ Bank by Mr. Smit.

. General Winder then offered in evidence the discount book of
the office of Discount and Deposit, by which it appeared,
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Fhar Col. Mosher’s note was renewed Ist July, 1817, for
& 180,0U0, reducine the debt of the Mechanics™ Bank by §120,000,
This note fedl due on the 30th August, 1817, and en the 2d of Sep-
tember was renewed for 100,000, On the 5d of November, it was
renewed for §18.165 535 on the 22d of November, 1817, there
was a discount of $129,318; and on the 6th Januafy, 1818, a dis-
count for $19,216 67.

Mr. R. L. Colt gave iu evidence : That he was present at the
meeting of the conmmitfees from the Mechanics’ Bank and the
oftice of Discount and Depaosit, at James A. Buchanans house;
when, from the examination of its affairs, he was perfectly satisfied
of its solvency with regard fo all its creditors, excepting stock-
holders,  He at the same time proposed, that some of the bills of
the Mechanics® Bank should be transferred to the office, which was
agreed to: That in his report to the Board of the office, he stated,
that the debt was safe; and on being azked further, by some direc-
tors, had declared he could not enter into the particulars.  He re-
eommended that the nuates of the Mechanies® Bank should be re-
ceived, and that the office of Discount and Deposit should discount
those which had Leen assigned to it

Friday, Mavch 28, 1823,

James Cox, cashier of the Bank of Baltimore, gave m evidence,
That at a meeling of conmuittees from the several Banks of Balti-
more and Philadelphia, held in Philadelphia, early in 1817, it was
agreed 1o resume specie payments. That some time after the esta-
blishment of the office of Discount and Deposit, the local Banks ge-
nerally became indebted to it : That soon after the resumption of
specie pavments, the United States Bank agreed to give certain
credits to the different State Bauks on the payment of interest.
The accounts between the Banks and the oflice of Discount and
Deposit, were struek weekly.  All the city Banks did not discon-
tinue the interest account with the office of Discount and Deposit
at one period, but from time to time as their situation enabled
them to do so.

Jas. L. Hawkins, Cashier of the Feanklin Bank stated in evi-
dence, that towards the end of 1816, eflorts were made to induce
the State Banks to resume specie payments.  The 1st of July was
fixed upon; but this not being satisfactory to all the parties, a com-
wittee consisting of J. 1. Nicholson, Samuel Hollinsworth and
Henry Pavson, was appointed to proceed to Phitadelphia and make
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sotie arrangement with the Directors of the Tnited States” Banl.
It was there agreed that specie payments should be resumed from
February 1817: Provided, that the United States” Bauk should
not, before the first of July following, require specie pavments, on
receiving the interest on the balances due to if. The xame ar-
rangement was made with regard to the pavment of ifuterest be-
tween the several State Banks up to the Ist July 1817 ; when it
was believed, that the interest accounts generally ceased, with tie
exception, as the witness heard, of the Mechanics® Bank.

Mr. Thomas Finley being again examined, stated, that about
the month May 1817, the members of the boavd and the public gen-
erally felt and expressed a strong desire that the commercial cre-
dit of Dennis A. Smith should be sustained; and with this view the
board granted him a discount of about §200,000, which it was un-
derstood would enable him to resume his pavinents.

General Winder then proceeded to read in evidence a letter
from L. Cheves, President of the Parent Board, to 8. Smith & Buch-
wman, bearing date May 14th, 1819, approving the final arrange-
ments which had then been made by the Committee from Balti-
more. He also read a statement of the value of the stock which
had been purchased by the Traversers, and the letter of R. L. Colt,
dated in May 1818, stating the price in London to be 132 103,
{8140), and that it was expected to rise in August to §133.

Mr. Jona. Meredith further stated in evidence, that soon after
the failure of D. A. Smith, he, together with Phillip E. Thomas was
sent by the Mechanics® Bank to negotiate with the Bank of Penn-
tylvania.  When in Philadelphia, he, (the witnesss) was infirmed
by Mr. Thomas, that the sensation created by Dennis A. Smith'
failure was such as to render it imprudent to begin any negociation.

Dennis A. Smith also stated, that the last sale which he had s
to the Traversers produced to him near 833,000, whic), togethe:
with the subsequent voluntary release of a wortzage on the Culver-
ton estate, made about §£93,000. The witness further sai, that it
would have been difficult for him to have sold an equal amount of
dlock to any person except the Traversers ; and he was told by one
of them (J. W, MCulloh) that if any profits should arise from the

t sale, they shonld be made over to him. The release of the
portgage on Calverton was no part of the bargain for 12,000 share-

t was subsequently made by J. A. Buchanan, under the e -
sion that the purchase would be profitable.

By the books of the Office of Discount an:l Bepowit which were
produced by General Winder in evidence, it appeared that (ha [l
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Jowing wasthe sitnation of the debt from the Mechanics® Bank to
the Oflice, from the 3rd of November to the 1st Dec. 1817,

November 3, 1817, £19.065 11
5, 11,419 75
10, 9,535 11
13, 12,000
17, 8,000
20, 15,000
21, 6,663
27, 11,000
December 1, 9,547 14,

and frow an inspection of the accounts of the Commercial and Far-
mers! Bank, City Bank, and Mechanics® Bank for Nevember and
December 1817, it appeared, that the Mechanics® Bank was not
more indebted to the Office of Discount and Deposit than the other
banks generally.

Mr. Dennis A. Smith then continued to state in evidence, that
4,000 shares, a part of the 12,000 which had been sold to Buchanan
Geo. Williams and J. W. M<Culloh were, prior to the sale, hypu-
thecated with A. Brown & Sons, and a loan of $60,000 made to
him upon it by discounting 8. Smith & Buchanan’s note. The sale
of the 12,000 shares subsequently made, relieved the stock from
this as well as other liens, and realised the additional profit of
$55,000, so that the whole profits made by the witness
amounted to - - - - - - - - %60,000

55,000

$115,000
The first item, $60,000 being gained before the sale to the Tra-
versers, and the second alterwards, as his means of paying the
60,000 were not effected by the sale of the 12,000 shares which
only produced $55,000.
The evidence for the Traversers then closed.

Ante—The foregoing statement of the evidence on behalf of the Traver-
sers, the previeus opening of General Winder, and his suhsequent argument,
were prescoted ta that gentleman for revision, after they had been framed
from the notes of the several counsel for the prosecution.  The pressure of
business, however, during the sitting of the court in Baltimore, and his hav- .
ing to attend the court of Appeals, wounld prevent Lim, he said, from paving
any attention to the subject.  All the papers in the cause having heen re-
turned by General Winder to those from whom he received them; the let- -
tetter of L. Chevesto 8. Smith & Buchunun, bearing date May 4th 1819, and
R. L. Colt’s letter of May 1818, could not be obtained for ingertios.
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The Attorney General then proceeded to adduce evidence iu
reply. 1t would be remarked, he said, that the defence seemed to
be rested chiefly on two puints: a supposed authurity from the
Branch Boeard, to the Traversers Buchanan and M:Culloh, to make
loans on pledges of stock ; and a wisk end intention on the part of
the Traversers, to save the Branch Bank from loss and the Me-
chanics® Bank from ruin, by making large purchases ot stock from
D. A. Smith, 50 as to enable him to pay his heavy debt to the Me-
chanics’ Bank ; by which that Bank was in its turn to be enabled
to sustain its own credit, and pay its debt to the Branch. e
would direct his evidence in reply, he said, to these two points;
and first to that of autherity.

The first witness examined on this point, was George Hoffman.
He swore that he was a director of the Baltimore Branch from De-
cember 1816, to November 1818: That during this tinie no power

“was given to the President and Cashier, by the Branch Board, to
discount notes on stock: That as it was then understood, that atl
stock loans were granted on regular pledges of stock, at par, it
was not considered as material th.xt the Board should know tie
names of the borrowers; the effective security consisting in the
stock, and not in their notes; and that ke had always vnderstood
that the resolution of August 26, 1817, authorizing loans on stoch
at 25 per cent above par, was confined to the Parent Board, and re-
mained in existence no more than eleven days.

John M<Kim, jun. was next examined. e proved, that while
he was a director of the Baltimore Branch, that is, from November
1816 to carly in 1819, he never knew or heard, that the Board gave
power to the President and Cashier to nmuake discounts on stock ;
but he thought there was no risk in making them on pledges of
stock, at par; and it never entered into his head to look at those
made at the Branch, for which he supposed that stock at par was
actually pledged and deposited : That he never understoud, that any
stock loans had been made at the Branch above par, till an order
eame from the Parent Board to curtail : and that the Parent Board
itself discounted on stock at 25 per cent above par only about ele-
ven days,

Roswell L. Colt was next examined. He stated, that while he
was a member of the Baltimore Board, from November 26, 1816, to
November 26,1819, no power was given by that Board to the Presi-
dent and Cashier to discount on ctock That he knew they exer-
cised such a power, but alwavs supposed. and had heen given tn un-

18
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Jdevstand, that itwas derived trom the Parent Board : That he sup.-
posed thiz power to be limited to cases, where stock at par was re-
wulinly pledaed, to the tull amount of the loan and never under-
stood, excepf [rom report out of doors, that such loans were made
at the Baltimore Branch, above par: That he was present af the
Branch Moard, in March, 1818, when the pay list was produced,
and James A. Buchanan, the President, stated that Tarae loans had
been made on stock, which it was necessary for him, Buchanan, to
zo to Philadelphia and explain; but that Buchanan did not state
that those loans were above par.

James Beatty was also called, and swore that while he wasa
director of the Baltimore Branch, that is, {rom 27th November,
1817, to 27 th Novewber, 1820, he never heard of any power being
given by that Board to the President and Cashier, to dJiscount on
pledees of stock: That he always supposed the power to be de-
rived from the Parent Board : and had once received from the
Cashier a discount himself, on a pledge of stock ; but it was at par,

The Attorney General observed, that he would next proceed to
the second hranch of his reply s which related to the alledged ab-
jeet of the ‘Traversers in making their extensive purchases of stock
from Me. DL AL Swith; purchases which they represented as the
cause of the stock loans tn question.

Ou this subject, the first witness examined was John Whilte,
the present Cashicer of the Branch Bank, of which he was a direc-
tor in March, 1819, when the communication spoken of by the wit-
nesses {or the Traversers, was nmade to the Board by James A.
Buchanan.

(e stated that he was present at a meeting of the Board, in
March, 1519, when James X. Buchanan holding in his hands a paper
which hie stated to be a pay list, made out in pursuance of an order
froni the Parent Bank, went on to observe, that he, J. W. M<«Cullok
and Georee Williaws, had obtained Jarge loans on stock, to an ex-
cess of about $800,000 5 but whether above the par value of their
stock, or above its amount at $125 the share, he does not certainly
recollect : That he thinks however, it was above the amount at 125,
or 23 per ceatl advance: That lie sat at a distance from Mr. Bu-
chanan, at the opposite end ol the table, and did not hear very dis-
finctly whai e said, or attend to it very particularly : That Mr.
Buchanan vepresented the object of these loans to be, a laudable
effurt upon his part and that off MCulloh and Williams, to sustain
the credit of the Mechanics® Bauk, and of the citv; and that some
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of the directors present appeared to be satisficd from these repre-
sentations, that the effort was laudable.

Mc. White added, that until the occasion in question, he had
known nothing in particular about stock loans, or the rate at which
they were granted ; having always supposed it to be executive bu-
siness, confided to the President and Cashier, by the Parent Loard.

James Beatty was also examined on this subject. He stated,
that he was present at the Branch Board in Baltiwore, i March,
1819, when the President, James A. Buchanan, having the pay list
in his hand, observed to the Board, that himself and James W,
M:Culloh, were going with it to Philadelphia: That Mr. Buchanan
added something about t er for curtailments from the farent
Board, and alszo stated in Slibstance, that the large loans on stock
which he and the other Traversers had obtained at the Baltimore
Branch, were for extensive purchases of stock which they had made
from Dennis A. Smith, to enable “himi to pay a debt of $%00,000,
which he owed to the Mechanics’ Bank, and thus to secure a large
debt which that Bank owed to the Branch: But the subject being
entirely new to him, and delivered with great rapidity, he did not
understand it then, nor can he give a precise account of what
passed : That he heard no observation on the subject from Mr.
Colt, who was one of the Divectors present; and that the Board
broke up immediately after this communication.

George Hoffman was next examined. e proved, that in March,
1819, James A. Buchanan called on bim at his counting house ; and
addressing him, as he supposes, in his character of a director ot the
Parent Board, said, “ you may have observed, that our house, (the
house of S. Smith & Buchanan,) has not borrewed largely of the
office, (the office of Discount aud Deposit in Baltimore,) on per-
sonal security, but we have been compelled to do so on stock. "The
Mechanics’ Bank was largely indebted to the office, and a wish to
secure this debt, induced us to make our own larger”?  This, the
witness said, was the substance of the communication; but he
could not answer for the precise expressions. °

John Hoffman was also examined on this point. e stated,
that he was one of the directors of the Branch Bank, whe were
present at the meeting of the Board in March, 1819, when the pay
list for the Parent Board was produced : ‘That he stood next to
Mr. Colt, at the time when James A. Buchanan, the President, af-
ter the ordinary business of the Board was over, stated, that in
compliance with the order of the Parent Board, a pay list had been
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made, with which he was going to Pliladelphia: That he said some-
ihing in vague and general terms, about the connexion of this pay
list with the ailairs of the Mechanics’ Bauk, and purchases from
Dennis A, Smith, which the wittess did not then understand, “and
which,” he added, “ 1 do not now understand.” "That Mr. Colt
had not the pay list in his hands: That Mr. Buchanan said very
little, and that what he (il say was in very vague terms—nothing
particalar: That, as he thinks, very little was satd by any body;
and he does not recollect that any thing was said on the subject by
Mr. Colt, and that the Board separated almost immediately after
the subject was first memtioned.

Roswell L. Colt beina also exami on this point, atated, that
lte was present at the Branch Board of Baltimore in March, 1819,
wlien James A. Buchanan, after speaking of the pay list which he
held in his hand, alluded to the purchases which he and his asso-
clates, James W. M<Culloh and George Williams, had made from
Dennis A. Sinith, to save the Mechanics® Bank, and enable it to
pay its debt to the Branch: That it was this circumstance, and the
sight which he aceidentally got of the three Iarge notes at the bot-
tom of the pay list, that first excited his suspicions, and induced
him to mention the subject to Mr. M<Kim, then about to set out for
Philadelphia, and Subsequently to go there himself, and make a
conununication concerning it fo the Parent Board: and that Mr.
Buchanan’s allusion to the Mechanics® Bank, and the purchases
trom Dennis A. Smith, was in very vague and general terms, em-
Bracing no particulars, or detailed explanations.

Being asked by one of the defendant’s counsel, whether he did
wot make some observations, approving Buchanan’s measures?

ITe veplied that when he heard the observations of Mr. Buch-
anan, which were in general terms, and before he saw the large
notes on the pay list, he might perhaps, although he did not recol-
tect it, have expressed the opinion which at that moment he certain-
Iy entertained 5 which was that by these purchases Smith had been
enabled 1o secure his debt to the Mechanics’ Bank, and the Me-
chanics® Bank to make large pavinents to the Branch: But if he
made this remark, which he did not recollect, it was under the im-
pression that the statement made by Buchanan was true, and that
the means by which the purchases had been effected were correct.

As to the remark about the whole line of $600,000, which had
been ascribed to him by some of the witnesses, and of which he had
ue recollection, it was inpossible he apprehended that he could
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have made it in those terms ; because there was no line of 600,000
as the books proved. .

Mr. Colt further stated in answer to a question on the part of
the prosecution, that he was a member of the Committee appointed
m Nouvember 1818 by the Hranch Board, to examine the state of
the Branch, and that Lemuel Taylor was also a member. That
be often asked the members to meet which they always omitted,
sometimes he presumes from one cause and sometimes from ano-
ther; such as indisposition or absence: That he was at length
ebliged to leave Baltimore on business, and was absent two months :
That three months only were allowed for muking the report, which
was never made : and that the business of the Committee was mere-
ly to count the cash and notes on hand, and see whether they a-
greed with the statements in the bovks.

The Attoiney General then showed fram the books of the Bal-
timore Branch, which were produced and proved, the state of its
claim against the Mechanics’ Bank, during the period in question
- From this evidence it appeared, that from March 31st
1817, to May 1st, in the same year, this debt fluctuated

- - - - .. - - $322,877 64
Its amount on the first of those davs, to - - 782,706 75
At which it stood on the last; and that on the 5th of
May, 1817, itamounted to - - . . 646,335 68
18th of June - - - - - - 512,968 14
16 ” - - - - - - - 179,631 31
19 »” - - - - - - 121,483 74
and on the 23rd, - - - - - - 106,374 70

after which it never rose much above the last sum.

This reduction, he said, would appear to have been the effect
of the measures adopted on the 24th of April 1817.

He would now proceed to shew what had been, at the time, the
-opinion of the Traversers themselves, as to the effect of those mea-
sures, and the situation of e Mechanics’ Bank and Dennis Al
Bmith immediately after their adoption. For this purpose he pro-
duced proved and gave in evidence the following letters; one of
April 25th 1817, from James A. Buchanan to William Jones, Pre-
Wident of the Parent Bank, another of June 23rd 1817 ; from James
‘V.. MCulloh, to Jonathan Smith Cashier of the same Bank, and a
Bird from James A. Buchanan of October 31st 1817, to the same

Person.



“Office of Discount and Deposit, Baltimore April 25th 1817,
Sin, -

The extensive concerns of Mr. DL AL Smith, and his close
connexion with the Mechanics” Bank of Baltimore, induced the Di-
rectors of that institution, on nearte that Mr. Smith’s affairs were
in ar embarrassed state, to appoint a Committee from their Roard,
with power to attewl to the immediate interest of the Bank, and g
prevent any injurious impression which might grow out of the con.
nexion amnd state of embarrassinent.  “The Committee consists of
James Mosher, President, and Alexander Brown and Jonathan Me-
redith, Directors, aud it was one ol their first acts, to ask a consul-
tation with this institution. A Commiltee from this Board was
accordingly appoioted, consisting of the President, and R. L. Colt
and Lemmnel Taylor, Directors, and we met the deputation from the
Mechanics® Bank last evening. A full, free, and unreserved inter-
change of opinion took place, the result of which is, a satistactory
conviction to our minds, that the Mechanics® Bank can sustain ne
Toss from Myr. Smith. The Committee from that Bank, will conti-
nuc to give unremitted attention to its concerns, and we entertain
Bo apprehiension for its safety or veputation.

The magnitude of the debt due to this office, next engaged the
attention of the two Committees, and measures are 1 train, which
will produce to vs, this day, a payment of four hundred thousand
dollars ; which through the medium of funded debt, will be made
a cash paywent to us in Boston at the expense, if any, of the Me-
ehanics’ Bank.

Mr. Smith indulges the hope that hie can go on with his pay-
ments. e is not vet under protest, mul 1 am disposed mysell to
believe, that it may be avoided.  Thave not time to add more than
assurances of the vespect with which,

T am, Siy,
Y our ohedient servant,
J. A, BUCHANAN, Pres.
WILLIAM JONES, ERQ.
President of the Bank of the United States, Philadelphia.”

« Office Discount and Deposit, Baltimore, 23rd Jan. 1517,
DEear Sig,
t had the pleasure (o address yor on the subject of
exchanze a few days since, and again on the subject of retaining the
[unded debt for the Bank by arranging an agency to buy it, &, this
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“last was addressed jointly to vourself and the Presudent. T then
iatended to have soon visited Philadelphia for a day or two, but
have been prevented, and shall not do so now fora month or twe.
Not having had the pleasure ol hearing from etther of you, and not
intesding soon to visit your city, I avail of the present moment to
say what on one topic I meant to have done when with you per-
somlly.

'The Mechanics’ Bank made an arrangement to pay its debt to
this Office, by a sale of sterling, and 6 per cents at Boston, the
sterling has been all sold, the debt partly sold; a wish on the part
of that bank to appear less indebted induced me to chavge the Of-
fice at Boston to the Mechanics’ Bank here for all the sterling and
debt sent by it fur sale, although about §210,000 of the debt is ve
‘ansold. In addition to the above account of debi, which although
ordered to be sold at current prices at Boston, may yet remain
chiefly unsold for teu or more days, for7t sells very slow at Bos-
ten ; in addition to that account of steck Ibelieve [ could buy on
1st July about half a million of the banks heve, and probably as
mach of individuals from time to time, should the bank make the
arrangement I have proposed to you, e;md T think it conld be had
at 2 to 3 premium in all the next quarter.

I imagine that you might rely on this point for about one and a
balf million,

Ifeel it a duty to give these views {o assist you in vour deci-
sion, and should you decide to buy and deliver at par, if vou do
not succeed in getting it at a trifling sacrifice, why then you have
only to do what you otherwise must, that is, deliver your own.

Sincerely vourg,
JAMES W, M<CULLOII, Cashier.
JONA. SMITH, Esq. Cashier.”

“CPRIVATE AND CONFIDENTIAL. ]
“ Office Discount and Deposit, Baltimore, Oct. 31s¢, 1817,
JONATHAN SMITH, Esq.
Dear Sin,
I have asked and obtained the permission of My.
M:Culloh to reply to your letter of the 25¢h inst—Tt 15 proper that
Ldo so, because the inquiry which vou ke, grows out of an ar-
rangement between a Confidential Comuidee of the Mechanics”
Bark, and one of this institution; of whic.. lattee 1 voas chairman.
At the time that Mr, D. A, Swith first hesitated in his payments,
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the Mechanics® Bank owed to this insfitution a very large sum of
nmoney, and the connexion between M. Smith and that bank had
been so close, as to make me believe il to be my duty, withouta
moment's delay, but with the utmost circumspection, to ascertiin
whether we were in danger of any and what los=. A Committee
was appninfml tomeet a Committee fron the Mechanies? Bank, and
the ficst joint measure was, an agreement that our procecdings
shonld be secret, and not even communicated to our respective
boitrds.

Tt now appeared fo our Committee, that if we would lend our
aid to the Mechanics® Bank, every thing desirable for our safety, or
connecied with the reputation of that institution, could be easily
accomplished. Tt was agreed, then, but a knowledge of this agree-
ment is strictly confined to the committee, that purchases of funded
debt and bills of exchange should be made fuor account of the Me-
chanics® Bank, and be transmitted by ours for sale, to those plares
where we wanted funds.  All vizk, whether of insolvency, or loss,
and all profit, if any, was to be for the Mechanies® Bank; but, in
fruth, there was no risk from the quality of the bills, for none were
{ouched hut such as were of unquestionable character. In this
way, we have gone discreetly on,and have reduced the very heavy
debt due us to almost nothing. e have done meore. Our ac-
count with Boston and New-York has heen considerably relieved,
and the Mechanies' Bank is of unimpaired credit, having accom-
plished this desirable end without other lnss than that of interest,

T make this communication to you, sir, unreservedly, but in
strict confidence.  You may therefrom, however, be enabled to sa-
tisty your Board, without subjecting me to the charge of an impro-
per disclosnre. 1 a letter be required from hence to be submit.
ted to vour Board, T will thank you, from the knowledge which is
now aflorded, to say what will be satisfuctory.

With great respect,
T am, dear sir,
Your obedient servant,
J. A, BUCHANAN, Pres't.

Dennis Al Sniih was then called, on the part of the state, and
examined more particularly i relation 10 his sules of stock to the
Traversers.

Having in the mean time vefresked his memory, by reference fo
papers and memorandums in his possession, he gave the following
statement of these sales,
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The first sale was in April, 1817, and consisted
April, 1817, of two parcels, one of 2,000 shaves, ut Ty per
cent adv. and oue of 3,101 shares, at 20 p&i
cent.
7,101 shaves,
Thoae shares were chiefly pledged in State Banks at
pat, and were redeemed by the purchasers ; who merely
paid him the difference between the amount of the
pledge, and that of the purchase money This diflerence

constituted his profit, and amounted to - - £116,080 06
The second sale was w June, 1817,
June, 1817, anid consisted of 12,336 shares, atan
advance of 36 per cent, this advance
#mounted to the sumof - - 31,206 00
Bat as part of the shares were incum-

pered to the amount of - - 104,719 00
That sum was to be deducted from the
gross advance, and left him a profit of - - BIEHTT O
which was paid, in part, by taking up a nofe of” his tor
A1A1,211 67, which had previously been discomnted for
“him at the Baltimore Branch.
The third and last sale was in De-
December, 1817, cember, 1817, and embraced 12,000
shares at 53 per cent advacce, with
the advantage to the purchasers of receiving the divi-
Aend.  But the various charees amounted to about as
much as the disidend, and left the price to them nearly
the same.  These 1,200 shares depended chiefly on con-
. tracts with various persons, to transter the shaves to him
or his order, on paving the stipulated prices. Fhese and
ather incumbrances the purchasers were bound to re-
lieve, and to pay him only the difference between their
- Tespective amounts, and the purchase rate of 81535 per
shace ; which difference constitated his profit on the sale
to them, and amounted on the whole 12,000 shares, to
$53,000 G0
But Lie had previously obtained an advance
from other persons, on a part of these
shares, over and above the price which he
had contracted to pay for them. ‘This wis

19
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pne ot the incumbrances which the pur-
chasers were to remove, by an application
of & part of the purciase meney. It con-
stituted a further profit to “im on these
shares, and was finallv realized by the sale
in question. The amount was - %60,000 00

R

making for his whole gain on the 12,000
shares, the sum of - - - - - $115,000 00
Mr. $mith further proved, that his stoppage of payment took
place on or about the 9th of April, 1817: "That very soon after-
wards, and before he made any sales of stock to the Traversers,
James W. MCulloh called on him, and offered en the part of James
A. Buchanan, to receive as a pledge or counter security, all the
stock which he tlien had, being the above mentioned 7,404 shares,
and to give liim 8. Smith & Buchanan’s netes or endorsements, to
sich an amount as the pledge would justify, for the purpose of ena-
Lling him to resume his payments: Thathe expressed his thankful-
ness for this ofter, but declined to accept it; observing to Mr.
M<Cullohi that hie would much prefer selling the shares, al what
might be deemed a fair price: and that in consequence, as Le sup-
posed, of this suggestion, the first purchase of 7,104 shares was
made ; which yielded him, as already stated, a profit of $55,000.
Tie turther stated, that at the time when he made the second
~ale, that of 12,536 shares iu June, 1817, he held no others, nor any
contracts for any others ; but immediately or soon afterwards pros
ceeded to make new contracts for stock, in the belief that it would
still vise ; and thus pessessed himself of the 12,000 shares, or rather
of the contracts for them, which formed the subject of the third sale:
That when he made the first and second sales, he was fully con-
vinced, that the stock would greatly rise, and might, as the event
proved, have realized a large fortune, had he vetained his shares
some lime fonger; but he was anxious to pay hLis debts and settle
his concerns, which were various and cextensive, and which he had
not then the same means as formerly of managing to advantage:
That when he stopped pavment, his debts amounted to upwards of
25,000,000, of the whole of which he eflected the settlement, by the
property which he held, and the resources derived from these specu-
lations in Bank stock ; which would have yielded him a very large
surplus, had he held the stock Jouger ; hut he preferred making ax
immediate adjustment of his affairs,
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The Attorney General here closed the evidence inveply. He
then remarked, that testimony had already been adduced to shew,
that up to the 11th of August, 1817, inclusive of that day, loans on
stock had alwavs passed, like those on personal security,befare the
Board of Directors ; and that un the 12th of that month, this branch
of the business had been transferrad, in the manner already ex-
plained by the evidence, to the President and Cashier.  He would
now shew the change in the state and character of stock loans
which followed this transfer of power, and Low that change was ef-
fected.

He then produced the books of the Baltimore Branch, which ba-
ing referred to, shewed :

That on the Tth of Auguat, 1817, the loans on stock
amounted to - - - - - - - $216,002 30

e Y

On the 11th of the same month, the day preceding the

change, to - - - . - . 314,850 00
And on the 1ith of the sane month, the first siate-
ment day after the change, to - - - 857,330 00

Making an increase from the 12th to the 14th, of 332,300 00
On the 12th of August, 1817, as had alveads appear-

ed, there was discounted for 8. Smith & Buchanau, a note

without any endorser, on an alledged pledge of stock

which never existed, for - - - - £310,000 00

More than the increase, by - . - 7,900 00
Thus it appeared that $7,500 had been paid by <ome

other horrowers on stock, while these persous, by their

lean to themselves, without any security whatever, but

under the pretence of solid sceurity, that of stock, in-

creased the whole amount - - - - $332,500 00
It further appeared Ly the books, that on the 22d of

August, 1817, there was discounted for S. Smith & Bu-

chanan, a note endorsed by George Williams, on an al-

ledged pledge of stock, which did not exist, for - 215,000 00
Ou the 30th of the same month, one endorsed by

Hollins & M¢Blair, with a pledge of the same descrip-

tion, for - - - - - - - 280,000 01
On the 5th of September, 1817, one endorsed by
George Williams, on a similar pledge, for - - 163,000 0N

And on the 10th of the same month, one with the
same endorser, and the same sort of pledge, fox = - 398,500 00
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Makine a vofal, for these four notes, of - 699,500 00
and amounting, with the discount of August 12th, 1817,
of - - - - o . < - < 510000 00
To the sum of - - - - - $1,239,500 00

which these persons had loaned to themselves, in the
short period of twenty-cight days, on pretence of effec-
tive pledges of stock, hut ir fact without any other se«
curity than their notes,
It fuither appeared by the books, that on the 28th of
Auwust, 1817, the whele amount of stock loans was $1,238,950 00
of which the loans obtained by them, befove that day, viz.

on August 12th, - - - - $540,000
and on 22d do. - - - - 215,000
Made up more than one half, or - - - 755,000 00

And that on the 8th of September, the total amount .
was - - - - - - - K2,101,117 33
of which they had the above sum of - - 1,239,500 00
still more than one halt,

It was thus, the Attorney General said, that the Traversers
Buehanan and M¢Culloh exercised the power over stock loans,
with which they had vested themselves, on the 12th of August,
1817, under pretence of an authority from the Parent Board, the
existence of which ne attewpt had been made to prove.

e also gave in evidence and read to the Court, the 22d and
St=tarticles of the Rules and Regulations for the government of
the Ofices of Discount and Deposit, or Branch Banks, which are as
foltows:

“drt. 22, The Presidents and Cashiers of Offices, shall take,
and subscribe an oath, or affirmation to the following effect, to wit:

I do swear (or allirm) that 1 will, to the best of my know-
tedae and abilities, perform the duties assigned to, and the trust re-
posed in me as of the Office of Discount and Deposit of

the Bank of the United States,

“odrt. 30. The Directors of the Offices shall be empowered to
form anl establish all other Rules and Regulations for the interior
managentent ol the Offices 3 Provided, the same be not repugnant
to law, or to the Rules and Regulations of the Bank of the United
States, or Uie Resulutions of the Directors thereof,

Ile tiren called John Donnell, and examined him on the part of
the state.  He proved that he was a Director of the Parent Bank
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in 1817, and understond from repart, but not from cering the 1eso

Llivm, that discount< on stock at {195 to the <hure, or 25 per cent
‘shove par, were at one trune anthoriseds hut that e also under<tood
by repart, that the rosolution giving the authority was soon re-
scinded : and that he never was preseut at the Parent Board, when
any discount at a hicher rate than par was made,

Thomas B. Rutter, the clerk emptoved in making ont <tock
Jdiste, was then called amain by the Attorney General, and exi-
mined as to the lenath of time that was neces=ary for making such
& liet. *

He proved, that if there was no error in the books, o stock Hist
might be prepared in two or three hour~ s and 1 iy cuse of virors
in the boeks, he supposed it wizht require two days, bhut never
mhore. '

The Attorney General stated that the abject of s ool was
fo shew, that the delay Gl November 1ith, 1818, 0 ferws rdins the
’fﬁck list, required by the resolution of e Parent Bowrd af Oy
fober 20th, 181, twenty four days, was ~tudied and trandalent,

He also again ralled and examined Williow L. Gill a4 clerh in
the Branch Bank, who proved that since Mr. White the presen
Cashier came into office, he had been emploved to make out Pay
Lasts, o liste of Discounts on peesonal secwrity, for the l’,nu.[
Boar ; and that the tine e quired for this prvpose s fron et
to fifteen davs, according o circimstances,

., James Beatty one of the menhers, and the <ol <urvivine moem-
ber, of the Committee appointed on the removal of Janes W
MCulloh on May 20th, 1519, to examine the ~tate of 1'e (50t
more Branch, and deliver over the hooks papers ond ellocts to the
new Cashier, was then called by the Attoriey Generad, and ex-
amined as to the state of the cash when this chanze tock place,
He proved that on the 200l of May 1519, there was a Ceficiency

in the Cash of - - - - 151,518 42
of which MCulloh replaced in the Bank
on the 3tst of May, - - - 70,000
band on the 3rd of Juno - - - 231 23

e R70,231 25
Tleaving a final deficiency of - - - - 81,287 17

“and that to cover this deficiency, lie delivered to the Commitice
“warious notes and securities, vnumerated and described 1 kel

which the witnes- held in his hand, aud which he proved sl e

sented to the comrt, 1t is as follows
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ITEMS HELD AS MONEY BY LATE CASHIER.
1819 March 11—¥Finley & Vanlear, Mauthew Vanlear, Keller & Foreman, $12,500 0V 8 months,  from Iinley & Vanlesr,

1818, Oc‘uberl Joha Sinclair, N. F. Williams, - 2,828 00 12 do. paid, do.
1819, March 3 D’Arcy & Didier, check to L. Tavlor on Cnt) Bank of Balt. 20,000 00 L. Taylor.
April 6——Henry Papon & Co. toFinley & V anlear, - - - . 5,000 60 6 months, paid, Finley & Vanlear,
March 1U—~—Finley & Vanlear, Talbot Jones, - - - - b 125 00 6 do. do. do
»  11——>50 Tickets in University Lottery, (advanced on) - - - 1, 600 00 from Dr. Debutts.
1318, October 1-—————John Sinclair, to N. F. Williams, - - - - ‘1,906 00 18 months, paid, N. ¥, Williams.
— do. ((llo. . . - - - - . 2,986 00 24 do. do, do.
Dec'r 1——1Jesée Phelps o. forwarded 21 May to Washing- g A
P ton. and returned protestfi 739 62 6 do. do.
1819, Jan’y 3—N. G. Bryson, J. L.M’Coy, N.F. Williams, delivered Mr. White T
y ryson, for collection 5 Junc., g 560 06 payable on 9 June, do.
Feb. 18—Henry W. Gray, endorsed by  do. do. do. 561 20 4 months, do.
i . Jamues Barroll, do. to do. do. do, 183 00 4 do. p;lid, do.
1518, Nov'r 16 —M'llenry & Shaw, do. do. do. do, 27352 8 do do. do.
# 19— Jtoln ). Harrod, do. do, do. do. 310 00 12 do.  do. do.
24 shares U, S. B. stock, at par, a power to be obt'd—ree’d 3 June, 2,800 OU settled, do,
59,157 40
May 4——A. J. Schwartze's cli, on Com. & Far B, with anote N. F. Williams, 7,500 U0 of Schwartze,
To sceure the nextabove and 8 similar note of $15,000, there is )
lodged $24,000 Powh'n st. at par, as per cert. for 40 shares,
§66,697 40
Nov. 19—Jacob Adams, favor of N. F. Williams, . - . 997 00 6 months, paid, N. F. Williams
~——Deugluss & Sorrell, upon 1. J. Hoogewertl, duc 28 May, . 488 U do. do.
June 3——Handed in by Mr. M‘Cuiloh
Iy City Bank of Baltimore, enteredin the report, - - 251 25 settledine Bank 16 Juane,
» v f WM Culloh, faver of John White, cush tunc &, FO days, L0 9.000 G0
)

be secured by 605 shaves € ity Bank stock Y
e (3, Williams to $. Smith & Buchanan, end. J, W, MCutioh, at 6U d~ _9:3‘36 46
SH6,040 11
Deduct cash above, ¢ntered in the Report 5d June, - 231 25
"RI5,508 BY
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Yt appears (be Attorney General said, that some of these notes
bad since been paid, and they were so marked in the List. ‘The
rest were still due. ‘

He bere closed the evidence for the prosecution.

General Winder then offcred the following additional testimo-
ny for the Traversers, viz. : N
" Aletter from J. W. M<Culloh to the Cashier of the United
States Bank in reply to the curtailing order of the 19th of Februa-
ry, 1819, and remonstrating against it.

* Office of Discount and Deposit, Baltimore, Feb, 1810.
JONA. SMITH, Esq. Cashier,

Dzar 81z,
The several resolutions of the Board of Directors of the
Bank of the United States under date of have becn pre-

sented to the Directors of this Office for their observance. And
they have instructed me to say, that they will endeavour to meet
fhe wishes of the Parent Board in the reductions erdeved, as lite-
rally as their duty te the institution will allow, having reference
only, to its safety.

The aggregate amount of the reductions shall be effected as
8000 as may be practicable, and if possible precisely as directed,
‘The amount reduced at this Office during the last six months is
large, for our city.

But, as this is certainly a debtor city, the pressure created by
3 curtailment of the loans of this Office upon our Merchants is
doubly great, because the State Banks must follow the example,
-aud make cqual reductions, which necessaril y renders it more dil-
Bicult to accomplish the views of the Board without serious injury
to its debtors.

The reduction now ordered would in better times be feit. To
make it with safety to commercial credit, under present circume
stances, after so recent and such a considerable abstraction of ca-
pital, will require the greatest circumspection.

In the reductions upon the stock they will also have to exercise
8 sound discretion.

Many of the Stockholders are merchants, and in their other en-
[Agements must in common with others feel the pressure of the
times. Some are considerable stockholders, and became such at
bigh prices under peculiar circumstances: 10 sover thess from this
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property ar a tine when every fiscal executive and political cir-
cumstance thiat could tend to reduce its value is m full force and
operation, mighit and would inflict irreparable injury on many,
without benefit to the Tnstitution, and in fact without accomplishing
the infended object.

They are satisfied that every possible exertion will be made
by the Stockholders to meet this call, and when this shall have been
done without success, the Directors will feel not only disposed
but obliged, to suspend a demand that cannot be complied with,
persuaded that it is neither the wish or intention of the Directors
of the Bank United States, to proceed under such circumstances
to rigorous extremiiies against such Stockholders.

Truly your’s,

Rigned, J. W. M<CULLOH, Cashier.”

General Winder also called the attention of the Court to J.W,
M:Cullol’s note of Januvary 13, 1618, for 856,303 22, and stated
that the interest on it was included in the general consolidation of
November 2, 1818,

In relation 1o the letter from James A. Buchanan to Jonathan
Smith, concerning the payment of part of the debt of the Mechanics?
Bank by bills of cxchange on Boston, General Winder observed,
that this payment was made by advancing funds to the Mechanics’
Rank for the purchase of United States funded debt, to be depo-
sited in Boston, and drawn on at the risk of the Mechanics® Bank,
which was finally eredited on the payment of the bills of exchange,
and provisionally credited ad inferim with the bills. The only ad-
vantage derived by the Office was about 31,900, gained in exchange,
paid to them by the Mechanics” Bank ; and turning the course of
exchange in favor of Baltjmore, by getting credit in Boston.  The
Office of Discount and Deposit gained also the interest on these
loans.

The following statemeut of the testimony of Mr. Amos A. Wil
Laws and  Mr. Meredith, furnished by themselves, came in after
that part of 1hie Report which contains their testimony, was struck
ol 1t is subjoined, to preveat abl possibility of mistake or misun-
derstanding ; and will be seen to agree substantially with that pub-
lished, from the notes of Mr. Mitchell and Mr. Murrav,
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Amos A. Williams gave in evidence, that Lie had been a direcs
tor for two vears after the organization of the Bank . Thatin April,
1817, the Mechanics' Bank was indebted about $800.000 1o the
Office of Dhscount and Deposit s amd that there were balunces due
of more or less from all the State Banks: That the debt of the Me.
chanica’ Bank gave rise to much anxiety in the Board at Balti-
more, and 2 committee was appointed therelrom to meet one from
the Mechanics® Bank. That he, the witness, saon after perceive:d
an important reduction in the item against the Mechurnic<” Bank;
and on inquiring how it had been effected, was informed by either
Mr. Colt or Mr. Taslor, who were bath of the aforesaid committee,
that they were enjoinert to secrecy ;s but that the comianitee were
perfectly catisfied with what Yaub taken place. At subsesuent pe-
riod hie met one of these gentlemen, amd on agnin guestioning Liom
as to the settlement with the Mechames' _Bnnk, was told, that he
must a-k no questions, as the whole affair was confidential.

‘That on one occasion Mre Taylor told him, the witness, that af-
ter he had left the Bank in November, 1818, Lirge disconnts were
maide above 1235 of which fuct Dennix A Smith had infiemed My
Donnell when going to Philidelplia in the steani-boat.

That on another oceaston Mr. Colt said, he thongbt Wimsetl a
fool tor not tuking a part in the purchases from Sinith, but that he
was afrand of the risk. This remark was alter the last purchase
from Smith had been made, and after the appointment of the com-
mittee above mentioned.  The Board had asen, aud M. d. 4. Bu-
chanan, Mr. Colt, and the witness, were conversing together on the

“subject of stock. )

Mr. Meredith zave in evidence, that he was a Direclor of the
Mechanics® Bank of Baltimere in the spring of 1817, at the time
Mr. Smith, then Cashier of that Bank, suspended his payments.
That in consequence of that event, a weeting of the Directors was
called ; at which a committee was appointed, authorised to arvange
Mr. Smith's affairs with the Bank, and to adapt sucl measures -,|;>0'
verally, as the situation of the Bauk might seem in l]]cil‘.ill(i‘_'flllt':llt
to require.  This committee consisted of Messrs. Brown, Thonas,
Mayer, and the witness.

‘That at the period of Mr. Smith®s failure, the Mechanic's Bank
was largely indebted to the Oftice of Discount and Deposit; wit-
ness thinks that the amount was hetween 8 and $900,000.  For the
purpose of making some arranrement with respect to this debt,
which was daily increasing, tue conumttee of tie Mechanics’ Bank

i
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agreed to meet a cowmittee on the parf of the Office. A meeting wag
accordingly held at the dwelling house of Mr. J, AL Buchanan, a¢
swhich Mr. Brown and the witness, with Col. Moshier, the President
of the Mechanics® Bank, attended, and there met Messrs, By-
chanan, Taylor, Colt and M<Culloh, on the part of the Oflice,

At thia meeting, the actual situation of the Mechanics” Bank
was the principal subject of inquiry. Mr. Brown and the wifuess
frankly communicated «ll their information wpon this subject, and
exhilnted the Statement Book of the Mechanics® Bank.  This was
done under solemn pledges of secrecy.  After much conversation,
it was agreed that the Oflice should grant such facilities as it was
thought would cnable the Mechanics® Bank to support its credit;
among which was the discount of a large amount of bills reccivable,
which had been transferred to the Mechanics® Bank by . A. Smith,
Other measures were sugcested for the same object, but the witness
does not now particularly recollect them,

A meeting was subsequently held at the Mechanics® Bauk, at
which J. A. Buchanan and J. W. M<Culloh, A. Brown and the wit-
ness, were present. The final adjustment ot the accounts of D, A,
Smith with the Mechanics® Bank, was the principal object of this
meeting.  Some difference of opinion arose between the witness
and My Brown, relative to the chiarge of interest, in consequence
of which P. I, Thomas was sent for, and the whele account was
finally closed, that is, the principles of its adjustment were agreed
upon.  This meeting was in December 1817, and was the last.

The amonnt of bills receivable transferred to Sinith by the Me-
chanies® Bank, was about $100,000; these were discounted by the
Oflice, and went to the credit of the Mechanics® Bank 3 the balance
of the debt due to the Office was reduced from time to time, but
was not, as witness thinks, finally cxtinguished until after Decem-
ber 1817, "The reduciion was gradual ; and was made, as the wit-
ness belteved, principally trom the proceeds of sales of Bank stock
by Smith to Buchanan, dCullel and Williams, handed over to the
Mechanics® Bank by Smith in pavinent of Lis account,

Among the suggestions for the reliet of the Mechanics® Bank,
Mr. M‘Culloh proposed that that institution should borrow cix per
vents, and place them to the ecastward for sale.  This was suggest-
ed to witness hy M<Culloh, before the first meeting at Buchanan'’s,
andd was probably mentioned there, hut witness does not recollect
whether it was acted on.
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In December 1817, the price of Bank shares at Philadelphia,
was from 130G 1o 3158, Witness knows of two sales made about
that time n Philadelphia, 1,000 shares were sold by Wm. Sansom
at R130 per share, and 400 by J. Whelan at §151.

At the meeting of the two committees at Mr. Buchanans, the
actual situation of the Mechanics® Bank was a matter of doubt and
conjecture ; it was impossible to ascertain it; apprehensious were
felt and expressed for its safety, particularly asits credit had been
shaken by Smith’s failure. Tt was considered important to pre-
ser e as much secrecy as possible, and with this view witness sug.
gested the propriety of having the bills receivable, which had been
tranferred to the Office, collected by the Mechanics’ Bank; a
measure, however, which was not adopted.

The debt due by Smith to the Mechanics® Bank, at the time
of hi« failure, amnanted, as witness thinks, to about §1,200,000.

‘The credit of the Mechanics® Bank continued to improve dur-
ing the summer and fall of 1817, and at about the time of the extin-
guishment of the debt duc to the office, pubdic confidence appeared
to be restored.

Mr. Meredith afterwards stated to the Court, that upon better
recollection, hie found that hie had been mistaken as to the amount
of Smith's debt to the Mechanics® Bank ; it must Lave been much
less than the sum he had mentioned.

He further stated, that very sonn after the faiture of Smith, he
went to Philadelphia on behalf of the Mechanics® Bank, among
other things to negotiate a business of great importance with the
Bank of Pennsytvania.  Mr. Philip E. Thomas had preceded him
the day before, and was to join him in Philadelphia.  When wit.

- ness arrived, he found that Mr. Thomas had returned to Baltimore,
leaving a letter for witness, informing him of the sensation that Mr.
Smith's failure had caused in Philadelphia, and the suspicions it
had excited there, as to the credit of the Mechanics’ Bank.
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ATTORNEY GENIERAL’S ARGUMENT.

The evidence as well on the part of the State as of the Traversers
having closed. the Attorney General in a summary manner re.
capitulated to the Court the principal points on which he relied
m support of the prosecution, drawing from them at the rume
time such deductions, ag, in Lis opinion sere just and reasona.
ble.

He stated, that he presumed it would not be denjed, that if
James W. M<Culloh alone, contrary to his duty, his oath, and the
rules and vegulutions prescribed for Lis government, and without a
calour or pretence of authority from the Board of Directors at Phi-
ladelphia or at Baltimore, witludrew from its vaults the funds of the
Bianch o thie Bank of tlie United States estublished at Baltimore,
an'! appropriated the same to his ownuse; and by various false
statements and indirect means concealed such his conduct, that he
was guilty of a fraud upon the Bank of the United Ntates; that he
had detrauded them of a part of their property and eflects 5 that he
had injared them in their property: That if by cembination and
agreement between Buchanan and M«Culloh the same acts and out-
rages are committed, that they are auilty of a conspiracy at com-
mon Jaw, for whic'. they may be criminally prosecuted. The Conrt
of Appeals of this state having in this cause determined, that any
conspiracy falsely and frauduleatly to injure another in his person,
his property or his character, is an indictable oftence.

e then called the attention of the Court to the charter of the
Bank of the Uniied States, and likewise to the 12th, 15th, 14th,
13ih, 16th, 17U, 22d and Slst articles in the rules and regulations
preseribed by the Parent Board at Philadelplia, and its various re-
solutions passed for the govermnent of the Branch at Baltimore, to
shew the powers of the diffcrent Boards of Directors, and the ofi-
cers of the Parent and Branch Banks, and contended, that it was
wmpossible that the T'raversers could for a moment suppose, that a
power to make discounts on stock notes was ever delegated to
them after the 23d day of January 1817, "The only authority vest-
ing the making of discounts in the Presidents and Cashiers of the
Branches of the United States Bank, is contained in the resolutions
of the 18th and 27th of December, 1816, which, by express limita-
tion expires on the 23d of Janu ry '817. That the Traversers
knew they had no power to niake stock loans, was most manilest
{rom their various letters, addressed to the Prestdent and Cashiex
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of Ohe Bank of the United States, and their answers thereto ber
tween the 26th May and 25th July 1817, in answer to one of which
Jetters the President of the Bauk at Philudelphia informs the Pre-
sident of the Branch at Baltimore, that not even the Branch Board
of Directors at Baltimore are permitted to make stock loans of any
magnitede. On the 25th of July 1817, this restriction was remov-
wd, and by a resolation of the Parent Board, the offices, (that is, the
the Boards of Directors) not the officers of the Branches at Balti-
wore, &c. were authorised to discount notes secured by a pledee
of stock of the Bank, or of United States stock, at the par value
thereof : and by a reselution of the 26th ot August following, such
discounts were authorised on the stock of the Bank, rated at §123
per share.  These resolutions give no authority to the Prestdent
and Cashier at Baltimore to make discounts ou stock ; no evidence
of such authority was left in the Oftice a?Paltimore at the time of
MeColluh’s removal from his station as Cashier 3 none can be found
fn the Minute Book of the Parent Board, (where it must appear if
it ever existed) although most diligent scarch has been made for it
by the Counsel on both sides of the prosecution; none has been
produced by the Traversers, they have not even attempted to offer
one tittle of testimony, that they eversaw or heard of any procced-
ing of the Parent Board investing them with such power. This
Court therefure are bound to believe it never existed.  “That the
Board of Directors of the Branch at Baltimore ever gave such an
wathority, cannot be seriously preterided ; the contrary is proved
by every Director of that Board who has been exammed in Court,
'ﬂld that such Board had no right to transfer such power, was as well
known to the Traversers as it is to this Court. "L'o question this,
would be to do gross injustice to the very superior and distinguish-
od talents which the accused are universally known to possess.
The fact that the book containing entries of all stock loans was laid
before the Board of Directors at their semi-weekly meetings, when
Wey might have examined it if they thought proper, appears to be
Telied on to shew that the Board at Baltimore knew and approved
8 these stock discounts, and sanctioned and adopted them as their
#wn.  But no such inference can be drawn from that fact; the
Peoof of all the Directors is, that at the time of the discounts com-
'hined of, they understood and believed, that discounts on stock
they had nothing to do with; that it was exccutive business, o-er
which they had no controul. And this understanding and beliet
wrose, not because they knew or thought that they had transferred



150

sucit power, but because, as is in proof by Mr.Colt and others of the
Directors, thdi the members of the Board, whilst in session, were
informed by the Traversers, or one of them, in the presence and
hearing of the other, that discounts on stock was executive busi-
ness, (commlttLd exclusively to the Traversers) and with which
the Directors of the Office had no more to do than with the affaira
of the Union Bank of Maryland. ‘That the book containing a state-
ment of stock loans would have informed the Directors of the
frawds practised by the Traversers is by no means troe. It is true,
it contained the names of all * discounters® on stock and the amount
disconnted, but it also contained the falae. the frandulent entries
that such discounis were secured by stock properly pledged, when
in teuth, as respects the discounts which the Traversers granted to
themselves no such pledges of stock were ever made.  Upon proof
" like that now relied o, p0is Court will not for a moment counte-
nance the nnwarrantable imputation, atiempted to be cast upon the
highly honorable and distinguished merchants who composed the
Board of Directors of the Office of Discount and Deposit during the
years 1817 and 1818, that they connived at the proceedings of the
Traversers.

That even to admit that the Board of Directors at Philadelphia
or at Baltimore, or buth of them, had delegated to the Traversers,
the power to grant discounts on stock, it would rather magnify than
diminish the enormity of their conduct,  Upon what terms were
such discounts to be made? upon stock being hypothecated in the
manner prescribed by the resolutions and bye-laws regulating such
discounts. There resolutions require that to be done, without
which stock cannot be securely pledged as a collateral security for
the payment of a debt, namely, that the certificates of such stock
shall be deposited by the borrower with the lender: if thisbe o
mitted the borrower might obtain a hundred loans upon the same
stock, and the last pawarer having possession of the certificates of
stock, would be preferred to all others. These resolutions there-
fore correctly require, that the certificates of all stock on which
discounts are granted shall be lodged in the Bank with a certificate
of hypothecation, and a power of attorney to sell and transfer the
stock, upon failure to retire at maturity the note discounted. That
it when clothed with such authority, under pretence of its execu-
tion, in vivlativn of their general duties, the performance of which
were cujoined by the most solemn obligation, and in abuse of this
hizh and important trust especiallv conferred on them, they have
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drawn from the Bank upwards of 81,500,000 without pledging
stock for one fourth part of that amount, can their criminality in
the cye of the law—can their moral turpitude be less because this
especial conbdence was reposed in them? That they have acted
in this way, upon examining the testimony, no human mind can
doubt.

Until aboat the 8th or 10th of August 1817, notes on stock had
been regularly submitted to the Board of Directors and discounted
by them as all other notes were. From that time no such notes
were discounted by the Board of Directors, but such discounts
were made by the Traversers (being President and Cashier,) it be-
ing as alledged confided to them as executive business over which
the Board of Directors had no controu!. About the 10th of Au-
gust the Board ceased to make loans on sfock ; at that time, the
amount discounted on stock was $318,000; as lavge a suwm as it
had ever heretofore been. On the 14th of August, it suddenly
arose to 857,000, which rapid increase was occasioned by a note
o the 12th of August for 8340000, discounted as a stock note
for 8, Smith & Buchanan. On the 22nd of the same month there
was discounted for 8. Smith & Buchanan, another stock note for
8213,000. The unreasonable magnitude of these discounts, and
the rapidity with which they followed the Traversers’ usurpation
of the power to make them, conclusively indicate the motives
which induced such usurpation. They knew that the Board of
Directors at Baltimore, never would have sanctioned such inordi-
Wate discounts ; and the only mode by which they could command
&t will, for their wild Quixotic speculations, the whole resources of
the Office, was by the assumption of some high exccutive power,
rofessedly emanating from the Parent Board. And but too suc-
cessful were they in the device to which they resorted. Whe-
ther any, or what amount of stock, was pledged as security for
these two discounts, amounting to $755,000 does not satisfactorily
appear. At that time no resolution of the Motlher Bauk anthorised
Wdiscount on stock at more than its par value, Before those notcs
beceme due, S. Smith & Buchanan had four stock notes discounted
‘mmounting to 531,500, J. W. M-Culloh two notes amounting to
830,000, and George Williams one note amounting to 90,000, the
whole seven discounts amounting to $651,500. 1t is admitted on
the part of the Traversers, and also clearly established by proof.
that these stock note discounts were made to pay for United States
Bank stock. purchased on their joint account frome Ihennis 4
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Smith, and that bui 2338 shares of stock were pledged at the Of.
fice at Baltimore to secure the pavment of their stock note dis.
counts, is both proved and admitted. [t hath heen alledged that
to sccure the payment of the two notes the one for K540,000 and
the other for $213,000, an equal amount of United States Bank
stock was regularly pledged at the Ofice at Baltimore, which wag
withdrawn when thoge notes were paid ; but of this, no evidence
hath been offered ; and tie subsequent conduct of the Traversers
by no means warrants such an interence in their favour.  That
suppose this, their allegation to be true, when they retived these
notes, their stock loans at this Office amounted to $63 1,500, ty se-
cure which there never were either then or afierwards more than
9558 shares of United States Bank stock, which at 125 per share
amounts to $319,650, leaving a balance of upwards of $300,600
wholly unsecured by any stock pledged ; at the very moment they
were withdrawing from the Bank the certificates of stock amount-
ing to §755,000. Conduct like this can admit of no extenuation.

It may be contended, that as these Defendants had pledged
18,290 shares of stock al the Parent Boand, to secure discounts
thereon fer the most part at their par value, that this stock was
pledged at 125 per share advance above the par value, as a secu-
rity for the money drawn out of the Office at Baltimore.  Nothing
is farther from the fact. llad that been the case,a certificate of
hypothecation for such stock to secure the payment of the Balti-
more discounts would have been lodged in the Bank at Philadel-
phia or Dranch at Baltimore; it is not even insinuated that any
thing of the kind ever was done.  "The same remark will apply
with still greater force to the stock stated to have been pledged at
parin London, Liverpool, New York and Boston.  The plain truth
is that for 21,340,000 drawn from the Otlice at Baltimare, the only
pledge ever made for ts security was 2538 shares of United States
Bank; on which they discounted upwards of 600 per share al-
though they well knew that the utmost extension of their powers
was restricted to 8125 per share.  'This fine parade of upwards of
10,000 shaves of United States Bank stock pledged at Boston,
New York, London, &c. being also a jledge to secure the debt due
at the Baltimore Oflice, never entered the imagination of any hu-
man being, until the Traversers had exhausted their matchless in-
genuity, in effurts to conceat their misconduet from the Boarils of
Directors at Philadelphia and Baltimore.  VWhen fulse entries,
false statements and false explanauoens were no longer effectual to



158

mask the hideous deformity of their transactions; then it ig that
they resort to the mockery of a justification, that stock pledged at
Lo;ldon, Liverpool, New York, &c. on which they had borrowed
every dollar that any prudent man wonld advance upon it, was an
adequate hypothecation of stock for their debt contracted at the
Branch Bank at Baltimore,

That granting to these Traversers the full benefit of the absurd
and ridiculous pretence, that every share of United States Bunk
stock, in which they profess to have an interest,in any part of the
habitable globe, is secured to the Bank of the United States, and
ts legally and bona fide hypothecated for this debt due at the Bal-
timore office; are they then freed from the<charge for which they
are now on trial? Unquestionably nat. The utmost extent of
discounts on United States Bank Stock ever warranted by the Mo-
ther Bank, was at 812 5 per share. (ver and above this $125 per
#hare upon all stock claimed by the Traversers in any part of the
world, without even a colour of authority, they admnit in their state-
ment delivered to the Committee of the Board of Directors at Phi-
Jadelphia, that they had drawn out of the Baltimore office, as a loan
oo stock, $318,350, For this outrage no atterupt has been made
to offer an apology. This excess they have admitted in their set-
thement with the Parent Board : but by reference to the books of
the Office it will be seen, that they were indebted at the Oflice at
Baltimore in a much larger sum on stock loans than $1,510,000, a
part of which they omitted to include in their settlement. That
& respects the resolution of the Parent Board of the 26th August
1817, it was rescinded about ten days after its adoption, and that
fact, a matter of public notoriety, was well known to the Traver-
Sers.

The Attorney General further stated, that having endeavoured
‘and he believed successfully) to shew that the Traversers, with-
Bt the colour of authority, had fraudulently and by false preten-
ees, by combination and agreement between them, in violation of
Beir duty and every obligation which they were bound to hold sa-
wed, defrauded the Bauk of the United States by embezzling their
kmds at the Branch Bank at Baltimore to a very large amount ; he
Would now proceed toshew, that they had attempted to conceal such
hn(lulent embezzlements from the Boards of Directors at Phifadel-
thia and Baltimore by divers fulse entries and statements, in the
2t

-
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hooks of the Office, and by other indirect means and artful devices,
That todo this he first submitted to the court the discount book con-
taining the entries of all notes discounted on stock, in which it js-
falsely stated that the various discounted notes of the Traversérs,
which have been offered in evidence, were secured by a pledge of
stock of an amount equal to the amount of such discounts, in the
manner and according to the estimated value of such stock as es.
tablished by the resolutions of the Parent Board ; when in truth
and in fact the Traversers had made no such hypothecations of
stock. He then shewed that similar false entries were made in the
Credit Book or Discount. Liedger, which together with the Discount
Book aye laid before the Board of Directors at Baltimaore, for their
inspection at their semi weekly meetings. That similar false en.
tries and statements are contained in the statement books present-
ed to the Board of Directors at the Oflice twice a week for their
inspection, which purport to state the amount of loans for which
stock is duly pledged as a security, whereas, for the diccounts
which the Traversers made for themselves, and which are inclosed
in said Statement Books, little or no stuck was ever pledged. A
copy of which statement of stock loans, as contained in the State-
ment Books, was by James W. M<Culloh, regularly transmitted
once a week to the Board of Directors at Philadelphia, and laid
belore them for their inspection, When the Board of Directors
at Philadelphia, in consequence of suspicions, but too justly enter-
tained, on the 20th October 1818, passed their resolution {which
was forthwith transmitted to the Cashier of the Office at Balt-
more, and by his letter of the 26th October, its receipt acknow-
ledged and compliance promised) requiring the cashiers of the se-
veral oflices to transmit to the Parent Bank, a statement of stock
notes discounted, with the names of drawers and indorsers there-
of, and the amount and deseription of stock pledged ; why was not
this requisition at once complied with? why this unreasonable de-
lay in obeying this most reasonable mandate? Did it require twen-
1y five days to make out this list?> Mr. Rutter the clerk, usually
employed in making out such lists, has proved that under any cir-
cumstances, all erroneous entries, if any, might have been correct-
ed ; and a correct list as demanded made out and put into the Post
Office iu two days.  The reason of this delay then is vbvious ; the |
Traversers were alarmed at this unexpected requisition, they knew
that if a true statement of the amount of their discounts on stock
were taken from the Books of the Office, and transmitied, that alt
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their nefarious practices would at once appear to the Parent Board,
and their fall and disgrace by inevitable. ‘They therefore delayed
a compliance with the requisition as long as they could, and when
urged and coerced to obedience, what statement did they make ?—
A faithfu) transcript from the books of the Office? By no means;
by a false and fraudulent entry then made in the day book, they
on the t14th of November 1818, caused it to be stated that errors
had been committed in entering notes discounted on personal se-
curity, as notes discounted on stock to the amount of 852,683 64.
And this sum was deducted from stock loans, and charged to dis-
counts on personal security, and stock lists'Sent on accordingly to
Philadelphia. No entry was then made ; none has been since made
on any book of the Bank,to shew what particular discounts had
been erroneously carried to stock loans, instead of to discounts on
personal security. And from the manner in which those discounts
are made and entered, it is utterly impossible that such a mistake
could have been made. Discounts on personal security are made
by the Board of Directors ; discounts on stock are made by the
President and Cashier ; discounts on personal security are entered
in one book by one clerk ; discounts on stock are entered in another
book by another clerk. Notes offered for discount on personal se-
curity are always entered in the offering book, and ticked off by
the Board of Directors as they are discounted at the Board ; notes
discounted on stock are never entered any where until after they
are discounted, when they are delivered by the Cashier to the pro-
per discount clerk, who makes the necessary entry in the stock
Discount Book, under the direction of the Cashier. That what
put this qyestion beyond all controversy, is, that the amount of this
alledged error was deducted from the amount of the stock loans of
the Traversers, which discounts or loans were renewed as such, on
the 12th of November, 1818, three duys after the letter of James
‘W. M<Culloh to the Cashier of the Parent Bank, of the 9th No-
‘vember, 1818, which was written to pave the way for that sameful
fabrication which was to follow it. Which letter of the 9th
November, states, but most falsely, the discovery having been
made that “ entries have sometimes becn debitted to loans on stock,
which should have been to bills on personal security, and vice
versa.® These letters of James W. M Culloh of the Sthand 14th
of November, 1818, with the stock lists accompanying the latter
letter, cannot be viewed otherwisc than as false and fraudulent de-
vices and statements made to deceive the Parent Board, and to
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coneeal from them ihe nature and situation of the stock discounis
obtained by the Traversers at the Branch Bank ai Baltunore.  OF
the same character are the stock and pay lists delivered by the
Traversers to the Bouard of Directors of the Bank at Phitadelphia,
bearing date the 8th of March, 1819, The Attorney General
stated that in offering the testimoney relative to these lists, he had
proved to the Court, that by the stock list 3. Swith & Buchanan,
are stated only to have had two stuck notes discounted, one for
$97,875 and the other for $1.37,300 amounting to $233,575, where-
as hy all the books of the Bunk, it appearced that they had six stock
notes dated the 2nd of Novewber, 1818, and discounted on the
12th, amounting to the sum of K798,301 77. That by suid stock
list, it appeared, that George Williams had two stock notes dis-
counted, one for $221,475 and the other for $188,150, amouniing
to §110,025; whereas by the books of the Bank, it was wost ma-
nifest that George Williams had but one stock note discounted, a-
mounting to §169,835 34  That James W. MCulloh appeared
by said stock list, to have had but one stock note discounted, and
that for $3,100 on 34 shares of United States Bank stock pledged
at theiv par value.  Whereas it conclusively appeared that MCul-
folt was indebted to the Office at Baltimore for sundry stock notes
discounted for his accommodation, and which had been from time
to time renewed by him, aml were then unpaid to the amount of
83745001 01, That by the pav list, and the last three Hems o it
too, which list is a statement of all notes discounted by the Board
of Directors at Baltimoere, it appears that S. Smith & Buchanan
had three notes discounted tor the following amount ; £231,250-—
$325,000 awd $318,5350, amounting to Kv91,600. Whereas no
siell notes are to be found in the Oifering Book, which contains
a list of all notes submitted to the Board of Directors for dis-
count ; nor in the discount book, which contains a statement of all
notes discounted by the Board of Directors.  And it is morcaver
proved by the Directors themselves, that no such notes ever were
discounted by them. "That it also appeared by the account current
of S Smith & Buchanan, kept with said Bank, that the discounts
of no such notes were cever carried to the credit of 8. Smith &
Buchanan, except the note of 8523,0000, which was one of the
stork notes discounted on the 12th November, 1818, (being a re-
newal of fornier stock notes discounted for them) and regularly
appearing as such upon all the hooks of the Bank, where it ought
*abe found.  Of the two notes appearing on the steck list as dis-
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.tounted for 8. Smith & Buchanan, no trace whatever s to be
found, on any book of the Bank, of the note for $137,500. That
the two notes appearing on the stock list to have been discounted
for George Williams, appear in no book of the Bank, and the pro-
ceeds of such notes never were carried to the credit of George
‘Williams, which they indubitably would have been, had they been
discounted for him.

It might be asked what was the object of the traversers in thus
fabricating notes apparently at pleasure? By adverting to the si-
tuation of Buchanan, MCulloh and Williams, and a few facts dis-
closed in testimony in this cause, the mystery will be at once reveal-
ed Every thing depended ou M:Culloh®s retaining his office;
whilst he maintained his station his friends could not sink. Bu¢
the converse of the proposition was not cqually true, Buchanan
and Williams therefore consented to step into MCulloh’s shoes, re-
ceive upon their shoulders the burthen of his transgressions, whilst
he was toappear before the Parent Board, wholly unconnected with
their stockjobbing transactions; as a borrower upon stock only to
the amount of $3,400, and that amount sccured by a pledgze of 34
ghares of U. 8. Bank Stock at their par value ; and the nature of
these loans upon stock to Buchanan and Williams, and upon per-
sonal security to 8 Smith & Buchanan were to be explained to the
Parent Board by Buchanan and M‘Culloh in persoun, in such a way
that, had not the falsehood of these explanations been discovered,
they would have been deemed satisfactory, the office in Baltimore
‘left in the hands of those who then managed its concerns, and most
probably the utter ruin of the Bauk of the United States would have
been the consequence. It appeared by the stock list of the 8th

" March, 1819, that 8. Smith & Buchanan and George Williams were
accommodated with discounts on stock notes to the amouunt of §615,-
400, and to constitute this sum fictitious notes were inserted in the
list. It may be enquired, why was this particular sum of $645,400
selected as the amount of stock loans? The answer is obvious.—
There were pledged at the Office in Baltimore 2558 shares of U. S,
Bank, which at 8125 per share amounts to $319,750, and in the

-mother Bauk there were pledged at par 15026 shares ; a discount of
$25 additional per share on which would produce 8325,650, which
two sums added together make the precise sum of §613,400, the a-
mount stated by the list to be discounted for Buchanan and Wil-
liams on stock; thus their discounts on stock appeared never to
Kave exceeded $125 per share.  This lust mentioned amount sub.
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{racted irom the $1,510,000, admitted by the traversers as the a-
mount of their stock note discount at the Office at Baltimore, leaves
$594,600, the exact amount of the three notes stated in the pay list
to have been discounted for 3. Smith & Buchanan on personal se-
curity.  T'o have shifted the responsibility of having discounted
these three last notes from the traversers to the Board of Direciors
at Baltimore, with such plausible, though false, explanations as Bu-
chanan and M:Cullol were prepared to give of the origin of these
notes, was surely the most ingenious and favourable aspect in wlhich
the conduct of the traversers could be presented to the Board of Di-
rectors at Philadelphia ; and these explanations are what the coun-
sel for the accused triumpliantly declares will e their complete
Justification both in the eves of God and man ; that instead of a cri-
minal prosecution, they deserve the lasting gratitude of the Bank
of the United States, in having patriotically thrown themselves into
the breach and saved the Bank from a loss of 8800,000, and the
pubiic from inconceivable sufferings and distress. 'This they stat-
ed as thew defence; that but for the purchases made by them of Den-
nis A, Smith of the stock of the Bank of the United States, the Me-
chanics” Bank of Baltimore would have been insolvent and whelly
unable to pay a debt of §800,000 due to the Office at Baltimore.—
Need it be asked wheilier such defence has uot wholly failed in
proof ? nay, has it not been conclusively disproved by the testimo-
ny offered on the partof the State 2 As proof of the latter, the At-
torney General presented to the view of the Court the testimony
of Alexanler Browrn, . 1. Colt and others, shewing that there ne-
ver was any apprehension for the solvency of the Mechanics® Bank
of Baltimore alter the 24th of April, 1817, when the committees
from that Bank and the Oflice had their mecting relative to the debt
due from that Bank to the Branch Bank at Baltimore.
Arrangements perfectly satisfactory were then made for the
extinguishment of this debt, which were carried into execution
without «difhenlty, and the credit of the Mechanics® Bank remain-
ed unimpaired.  He also shewed that the first purchase of stock
made by the Traversers of D). A. Smith, was after the Mechanics’
Bunk had made its arrangements with the Office.  That of the
two first sales of stock by Smith to the Traversers, amounting to
upwards of $2,500,000, little or no part of the proceeds was ap-
plied 1o the payment of the Mechanics® Bank debt.  That long
anterior to the purchase made in December, of the 12,000 shares
of United States Bank stock, the standing debt of the Mechanics'
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Bank to the Office, was considered as at an end, the balance due
being about 8100,000, a much less sum than was then due by many
if not most of the Banks in Baltimore, as would appear by refer-
ence to the statement book of the Office, various entries in which
were refered to. The Attorney General then closed his remarks,
by reading a letter from J. A. Buchanan to William Jones, presi-
dent of the United States Bank, dated on the 25th of April, 1817,
the day after the meeting of the Committees, giving an account of
the proceedings of the Committees, and concludes by stating “that
a full, free and unreserved interchange of opinion took place, the
result of which is, a satisfactory conviction to our minds that the
Mechanics®' Bank can sustain no loss by Mr. Smith,”® “and we
entertain no apprehension for its safety ov reputation.” « Measures
are in train which will produce to us this day a payment of four
hundred thousand dollars.” And also read another letter from J.
W. M<Culloch to Jonathan Smith, Cashier of the United States
Bank, dated June 28rd, 18!7—and likewise a letter from J. A,
Buchanan to Jonathan Smith, bearing date the 31st of October,
1817, in which Buchanan writes that by the arrangements made
with the Mechanics’ Bank, which had nothing to do with their pur-
chases of Bank Stack, we “have reducedthe very heavy debt due
us to almost nothing. We have done more. Our account with
Boston and New-York, has been considerably relieved, and the
Mechanics’ Bank is of unimpaired credit.”” These letters demon-
state the absurdity and falsehood of the grounds on which the
‘Traversers have, in a great measure, rested their defence.
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GENERAL WINDERs ARGUMENT
I'OR THE TRAVERSFELS.

ITe had until now anticipated the pleasnre of carrying with him
even the gentlemen who were opposed to him ; but it appearced that
they were pleased with escaping from a conviction of the innocence
of the Traversers, and even exulted in his supposed defeat.  Sal,
however, he would not give up the hope of convincing them, if
they could view the circumstances of the case in their true light,
uninfluenced by any prejudices which they might have imbibed, as
counsel for the prosecution.

e would endeavour as distinetly as possible, to shew to the
court the deductions which should be drawn from the mass of cvi-
dence that had been oftered on cither side: And however great
the ingenuity exerted on the part of the prosecution, to impress
the idea of the guilt of his clients, he hoped that the court would
presume them innocent, until there was proof positive to the con-
trary.

The indictment charged the Traversers with a conspiracy to
cheat, and to cmbezzle large sums of money for their own use,
without paying any interest; and with using for that purpose
subtle devices, false enteries, &c. &e. He knew his duty to the
court and to his clients too well, to appear there for the romantic
purpose of defending them against conjectural charges. This was
a charge to cheat and embezzle by the means stated in the indict-
ment.  No doubt the grand jury had evidence before them, which
instified them -in finding the bill containing this specifie charge:
but this court never for a moment could suppose, that they had
evidence of an actual conspiracy, or of any agreement in fact be-
tween these parties: 1t must have been mercly an inference drawn
from the circumstances detailed 1n the indictment, that there was
a conspiracy to obtain a large sum of money, by the means there
set out.  Unless there was evidence given of the identical con-
spiracy for which the bill was found, the court must pronounce the
Traversers not guilty ; although a similar offence, but which was
not indentical, might be proved ; since there was ne use of identity
in the description of a crime, it the prosecutors may cut it loose
from all the indications given in the indictment. It was the duty
of the court to mitigate assnage and restraiu crime, It A conspir-
ed to burn the banking house, although it was a conspiracy to in-
jure. still if was not snch a one a~ was charged.  If we cut our-
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selves loose from the indictment, we would at once put the party
in jeopardy, when the law delights in protecting him, The Law ab-
hors that the trying court should hear evidence, which proves a
crime different in its nature from the one before the grand jury.
These remarks, General Winder continued, would hereafter be
applied to the over drawings. If the grand jury were to set out
the means by which the conspiracy was accomplished, althouglh
not obliged to do so, the party came into court to meet those
means which afforded an inference to the grand jury, and he
ought not o be surprised by hearing others advanced against him,
of which be had received no notice. He would now call the at-
tention of the honorable court to the facts of the case; and first,
to the evidence relating to the connexion between the Mcchanics!?
Bank and Dennis A. Smith; as it was contended, that the opera-
tions on which the indictment was founded, began with the debt
of that Bank to the Office, went on with it, and ceased with it.
From this evidence it was inferred by the prosecution, that the Me-
chanics’ Bank never was in danger, and that no fears for its sol-
vency were ever entertained. This inference, he continued, did
indeed appear very extraordinary. It was proved by the testimo-
ny of Mvr. A. Brown, that D. A, Smith owed the Mechanics® Bank
in April 1817, 600,000, and the subsequent discovery of a further
debt of £100,000, made the whole amount to $1,000,000. The
impression of Mr. Meredith was, that the debt was $1,200,000,
and it was ascertained in truth te be nearly one million of dollars.
This was in April. Mr. Dennis A. Smith’s vast and beneficial
eperations during the war, and his subsequent unfortunate come
mercial transactions, caused his failure ; at which time he was in-
debted $5,000,000, all of which was discharged and adjusted in the
space of one year. It was a nativnal matter to sustain a man whase
ebligations amounted to $5,000,000. He suspended payment in the
month of April, with means scattered, invelved and complicated
tosuch an exteut as to be nearly useless. Immediately on this
debt to the Mechanics’ Bank becoming public, all persous having
claims against it would have pressed for payment. The capital
of the Mechanics’ Bank was $600,000, and the Bank of the Unit-
ed States held the lash over this and all the other Banks, to com-
pel them to pay specie or close their doors. This was the situation
of D. \. Smith with the Mechanics’ Bank. What was the situati-
on of the Mechanics’ Bank with the Office of Discount aml Iepes

22
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sit? He (Gen. W) would now call the attention of the court to the
situation of the Mechanics® Bank during the year 1817,

1st. As to the general statements.  On the 24th April 1817, the
day of the meeting of the Committees, the Mechanics’ Bank was
indebted to the Office of Discount and Deposit, $713,670, and a
daily balance of $25,405, making in all, 8739,075. It was said
nevertheless on the part of the prosecution, that the Mechanies?
Bank was then in no jeopardy, although it was known that D. A.
Smith owed it $600,000, and that it was obliged to curtail daily
to mect the approaching exigency of specie payments; besides, as
we may safely presume, being indebted to all the Banks in the city,
and many elsewhere. If then the Committee from the Office of
Discount and Deposit stated that it was “ in no jeapardy,” the cx-
pression must not be taken in a literal sense ; for it is impossible that
such intelligent merchants, as those composing that committee,
should have meant it to be understood without some modification.
Suppose that the Mechanics’ Bank had paid one halt of its debt;
there would still have remained due to the Office near $400,000;
and after such an abstraction of funds, where was the money to be
obtained to satisfy its other creditors ? In their report, the Commit-
tee did not mention the means which engured the safety of the Me-
chanics” Bank, and it must have been a hasty deduction for them
to suppose, that it was sale to creditors but not to stockholders—
They also made no mention of 1), A. 8Smjth’s payment to that Bank,
which was to enable it to make payment to the Office of Discount
and Deposit ; for it was utterly impossible to suppose, that the Me-
chanics Bank could pay its creditors, unless D. A. Smith first paid
the Mechanics® Bank ; otherwise the office could only have expect-
cd a proportional payment; or even if it had been able to satisfy
the office, it would have been bandkrupt as to its other creditors.
Suppose then, Gen, W. continued, that the committee took Dennis
A. Smith’s situation into view, and his probability to pay the Me-
chanics® Bank, and you had a sufficient basis for their opinion that
it was no jeopardy, “without a ghost totell you” Tf they believed
that Dennis A. Smith would pay the 600,000, then it certainly was
not a rash and unfounded judgement; for then the Mechanics’
Bank would be solvent.  As to specie payments, these had been re-
sumed to individuals before April; although between the Banks
themselves they were deferred until 1st July, 1817,and constituted
the most pressing clatms on the Banks,
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On the 26th of April 1817, the Mechanics’ Bank owed to the

Office of Discount and Depoist, $823,087

On the 28th of April, the first discount obtained by
the Mechanics’ Bank, 300,000
1,125,087

This discount was applied to purchase bills of funded debt to be
sent to Boston ; so that in fact the debt was increased, because the
money obtained was not applied immediately to its extinguishment.
On the tst of July 1817, the debt of the Mechanics’ Bank amount-
ed to $469,804 ; on the 24th December 1817, was $173, 953 10.
In that month the exchange operations bad entirely ceased, and
there was a discount debt of 150,000, making the whole amount
$£323,953 10. On the 8th of January 1818, the Mechanics® Bank
discounted at the office a note of %50,000. Hence it appears,
that the debt of the Mechanics’ Bank in April was $823,087; re-
duced in July to $469,804, and in December to $323,953 10; and
Dennis A. Smith went on with funds obtained from the Defendants,
by his sales in April and June, to pay through that year.

In the second place, he (Gen. W.) would examine into the rea-
sonableness and probability of the foregoing deductions,

The only means suggested to Dennis A. Smith, to enable him
to go on, was the sale to the defendants of 7404 shares. Butit
is objected on the part of the prosecution, that the funds did not
go straight into the office. The Attorney General gratuitously as-
sumes, Ist that the exclusive object, of these operations was tv save
the Office of Discountand Deposit from loss;and 2d, that Dennis A.
Smith was willing to sell his stock, without caring to what purpose
the proceeds were applied. If these suppositions were true, what
temptation could Dennis A. Smith possibly have had to make the
sale to the defendants? His object was to continue payment.
He wished to meet other engagements, and save his funds from be-
ing seized and sacrificed. He alone knew how to relieve him-
self from his burthens, and of course should have had the dispo-
sal of the funds arising from the sales. His object was not merely
to pay the Mechanics’ Bank. His estate would not have done
more than that, instead of paying $5,000,000, had it been put into
the hands of Trustees and others to be sacrificed. By means of the
sales to the defendants he was enabled to go on. It is further said
by the Attorney General, that these shares were Dennis A. Smith’s
own property ; if so, I think, it is a miracle if they were not pledg-
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cd upro their ears; certainly they were pledged at par although
not to their full value.  The profits on the first sale were $140,060
which enabled My, 8mith to resume his payments.  The Delend.
ants had his sitnation in view in April 1817, and had they applicd
the whole fund to the payment of the Mechanics® Bank, it would
at once have defeated their ohject, and prevented his meeting any
ather engagements.

The only information given to the board by the committee was,
that secrecy was enjoined, but that affairs were going on presperous-
Iy. Butif the committee were in fact satisficd, as they stated, that
the Bank was in no jeopardy, why this silence? Secrecy s a
part of every system to supporta tottering Merchant or a totter-
my Bank.

No power, no authority was given to the President and Cashier
to purchase bills to remit to Boston, a part of this arrangement
which they alone executed, other than was given to purchase stock;
¥et no complaint was ever made of want of power to send the hillg
and remittances to Boston. How came the debt to swell, General
W.asked, between the 24th and 28th of April, unless by the pur-
chase of the bills for Beston.  This was satisfactory to the commit-
tee, and the Board would not enquire further because of the injunc.-
tion to secrecy. Hence General Winder inferred, that the
committee knew of the agency of the President and Cashier i
both instances, as well ix the purchase of this stock as of the Bos-
on bills.

Friday Morning, Aprit 5th.
GeEvERAL WINDER 1% CONTINUATION.

The charge to the Mechanics’ Bank was merely nominal, be-
eause the Office of Discount and Deposit had the bills and funded
debt as good security for the discount of 300,000 ; and i{they had
been lost, the debt would been increased to that amount. The dis-
count, was credited to the debt,but the Mechanics’ Bank was charged
for the amount advanced for bills &c. so that the credit was in
fact only nominal. The whole operation ended in July, and alt
discounts afterwards were different from the line in the statement
book. e {Gen. W.) had selected the three periods of April, June
and December, in speaking of the debt of the Mechanics® Bank to
the Office, because they corresponded with the dates of the sales of
Dennis A. Smith, and explained the way in which the payment of
his debt to the Mechanics®’ Bank affected the Office of Discount and
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Deposit. The Office was compelled to received the notes of the
Mechanics’ Bank as a Specie paying Bank, and thus accumulate
the debt, or it would have defeated the very object of its measures,
and forced the Bank to close its doors. No other Bank was oblig-
ed to negociate with the Office, none so hopeless. We might then,
General Winder continued, safely assume, that the Mechanics’
Bank was in a very dangerous situation, and that in order to re-
lieve it the office discounted Mosher’s note, and made other efforts:
and also, that the advahices for funded debt and Bills of Exchange
were made in the same manner as the purchases from Dennis A.
Smith, without consulting the board, by the Executive Ofticers,
The memory of Mr. Colt on the present occasion was vather short,
as he had himself actually sold one of the bills, and made out bills
for the Olivers for another.

The general operations went on without a meeting of the Com-
mittee ; the effective instrument being the payment to D. A. Sinith,
which affords stropg presumption that the Committee knew of
these transactions,

With regard to the positive proof on the subject, General Win-
der said, he would show that these purchases of stock were made
with the knowledge of the Committec. The evidence of M.
‘White, Mr. Beatty and Mr. Finley proved, that in March 1819,
the president took the pay list and explained to the Directors the
cause of making the purchases, and his intention to go to Philadel-
phia in order to satify the Parent Board. All these explanations
were given to the Board in Baltimore, and General Winder ad-
duced Mr. Colt’s approbatory expressions in support and vindica-
tion of the conduct of the Defendants, with regard to the purcha-
#es.  Mr. Colt’s testimony was in conflict with that of five other
witnesses ; but he, (Gen. W.) would not discuss the comparative
eredibility of these witnesses, with one whose feclings were cer-
tainly deeply involved in the prosecution; especially where Mr.
Colt’s testimony was merely negative, and that of the others affir-
mative. That the board then, were notified of these purchases by
the president, was proved by five witnesses, and that they met
With the approbation of Mr. Colt and Mr. L. Taylor, members of
Committee, is proved by two witnesses; besides, if they were not
Approved, why was not an investigation called for? The president
Mated that the purchases had grown out of the conference between
the Committees from the Office of Discount and Deposit, and the
Mechanics® Bank, and had ‘been made with their concurrence.—
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By not calling for an investigation, the Committee concurred iy
the fraud and deception, if any, which was practised on the Boavd s
Hence, he (Gen, W) iuferred, that the President and Cashier did
whut they believed to be a fair execution of the views of the Com-
mittee. 1f this fact is material, or if the evidence is weak, the court
or jury might doubt the extent of the recollection of the witnes.
ses, but ought not to say, that the Committee were ignorant of the
circumstances ; for, at lcast, such is not positively proved on the
part of the prosecution, and negative testimony merely should not
be received as proof.

He (Gen, W.) did not pretend to say, that the Defendants had
no interest in these purchases ; for it would be romantic to suppose
they would have adventured thus without any view to their own
emolument ; on the contrary, the gains on the stock purchases from
D. A. Smith, wouald have amounted to $900,000 clear,

A mingled motive, Gen. Winder continued, entered into all
great transactions for the benefit of mankind. The Defendants
expected to make vast profits ; and was not that a strong justifica-
tion when the money taken (rom the Bank was secured by pledges
of stock, which it was expected would increase in value? It was
a forced construction, made to impute guilt, to say that their ob-
Ject was to cheat the Bank out of the interest of the money, when
the fair construction was in favor of innocent intentions.

It is said also, that although they did not conspire with an ac-
tual intention to defraud, yet as it was one likely to be injurious in
its consequences, it must therefore be considered as a fraud. God
forbid that such should be the rule of Criminal of Law. That if
a man exceeds his aufliority in the exercise of discretionary power,
and his speculations turn out unfortunately, he shall be held cri-
minal, although there was no iutention to defraud.  "There is a le-
gal fraud in a civil point of view, but not under the criminal law.
Nothing is said by the court of Appeals, which can convert an ac-
tion destitute of fraud into origin, to a crime by its consequences.

The Defendants could not have had any fraudulent intentions,
or they would not have recorded the loans in every book of the
Bunk where they might be seen by all. Not only were they re-
cordedfin the ledgers, but in the very books which were brought be-
fore the Board. The Statement Book—0O#fering Book—Credit
Buook—each particular name and sum; and although no detail of
the security was given, yet all was done that could be required of
the Defendants,  If this doctrine was sanctioned by the court, no
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tws partners could become indebted and aftewards fail, without
being indicted for a conspiracy ; especially if their security liad
been insufficient. A Trustee, Curator, Depository or Commission
Merchant, could never appropriate money in his hands, however
confident of success, without being indicted for a conspiracy on
his failure, if there were more then one concurred. All Commer-
cial Houses, Commission Merchants, &c. deposit the proceeds of
cargoes in the Bank with their own money, and check upon it:
and how many houses when they fail are indebted in this way ; and
yet, under the doctrine contended for, they would all be indictable:
1t is said to be like a case of forgery; but do not admit the law,
that a forgery made in a jocular manner, and used by another for
the purposes of fraud, is subject matter for an indictment. There
must be an actual intention to defraud. The very act there is
punished. But here it is contended that the consipracy need not
be proved, but may be inferred from circumstances which admit-
ted of two constructions—And shall the law say that such circum-
stances sufficently prove the iniquity of the intent? In forgery
the very act of making must be proved, not so for a conspiracy.
The Defendants were charged in the indictment with taking
money, purposing to use it without the payment of interest-~All dis-
counts, however, by the Defendants, appeared to have been regu-
larly deducted at the times of renewal. Conspiracy must have
existed at first; and of course, subsequent false statements are no
evidence of a previous conspiracy. This applied to the pay lists and
stock lists. 'The details were always stated in the credit book, and
the aggregate was every day laid before the Board in Baltimore,
and sent weekly to Philadelphia. All the entries were continued
unaltered after the transfer of $£852,000, and were exhibited to
the Directors as well after as before. The transfer was carried
into the general ledger of stock loans, and this book was not
brought before the Directors, so that the alteration there could not
deceive them; and the statement book never gave any details of
the borrowers, but showed the augmentation of note list, and de-
munition of stock line in a day, between the 12th and 1Gth of No-
vember to be $852,000. This certainly could not escape notice,
when the Board knew the amount of their discounts; it rather
invited the Directors to examine into the other books to sce il all
the entries had been truly made. How then could it conceal from
or impose upon the Board in Baltimore. Could the court gratui-
tously suppose it contrived to produce aneffect, which it manifestly
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could not produce.  The debt was secured 1n the same manner
Loth before and after the alteration in the books,  The factof the
alteration was before the Board and explanation invited by it. A
Committee was named to inpect the attairs of the Bank, consisting
of Mr. Colt, Mr. Hoffinan and Mr. MKim. My, Colt declored
that his suspicions existed at the time, and the tart reply which he
attributes to one of the Defendants, he must have received from
some nther member of the Boavd in a jocular tone.

There could have been no motive for deception in this, as the
board in appointing the committee only acquiesced in the demand
of the Cashier, J. W. M«{(ulloh,  Why did not this commit-
tee meet and enquire? If interrupted by the committee of
Congress, could it not have met afterwards ? Various conjectures
might be made as to the motives for this change, consistent with
the innocence of the accused ; and ought to be made, if possible,
rather than the inference of criminality.

The transfer entry was continued until March 1819, 3¢ ix said,
when the defendants announced to the board their intention of go-
ing to Philadelphia, to make the same explanations there, that had
been wade in Baltimore. It such was really their design, if their
purpose was to explain in this manner, then how were the stock
list and the pay list means of deceit P Or could it be supposed for
an instant, they would have imposed upon the Pareut Bank?
They were kept in the condition they had always been, in conse-
quence of the transfer entry, and corresponded with it.  Either
alone would have imposed on thew, but with the explanations wei-
their could have deceived the Directors.

It is admitted that verbal explanations were given to the board
in Philadelphia, but denied that they weve the same as these given
in Baltimore. The inference, however, is more probable, that they
were precisely the same, and that the statement . in writing was
there exhibited.  "This expression ought net to be construed as
rigidly as an act of Congress.  The word verbal might embrace
the paper ar, for the paper was insaflicient explanation by itself,
and so were all verbal explanations when wnaccompanied by the
paper. It must therefore be understood that the verbal expla-
nations were given, and the statement a exhibited to the Present
Board; as on the 30th, il not the 16th of March, it was before the
Directors, The presumptions of the Attorney General to the con-
trary, were gratuitous, and not supported by the evidence which
had been received. 1f then, eitheron the 16th or the 30th of March,
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made an exposition of the true state of affairs, the pay list and stock
list could not have accomplished any of the purpuses for which it
is said they were intended; as the debt of the defendants to the full
amount of $1,540,000 appeared upon the face of them. ‘There
was ne concealment for the purposes of fraud, for they were
obliged to ask indulgence from the Parent Board. They inform-
ed it, that they were debtors on personal security, and not on
stock ; which made however no essential difference, as security
had to be given in the end. This statement was admitted hy
the Directors of the Parent Bank to be true, and upon that ba-
gis they unanimously agreed to treat with the defendants.

Assuming then, (General W. continued,} all the facts there set
forth tobe true, he found that the defendants had became debtors to
the amount above mentioned, by loans on stock; and that on the 30th
of October the board directed the very notes on which this prose-
cution rested to be delivered up to these men, fairly settled. Was

‘it not then too much, after such a settlement with creditors, to say,
that this money was taken out of the Bank with an intention to de-
fraud? Was it not placing the transaction in a false point of
viewp

There was indeed defect of authority. They had no lite-
ral charter for their conduct. But it was a discretionary power
which was honestly exerted, never concealed, and always appeared
spread in the Books of the Bank, froin beginaiug to end.

Aund now the prosecution ask to carry the Court back to the
total blasting of character by such terrible . He would not
look into the consequences. ‘The doctrine which was contended
for by the prosecution, if sanctioned by the Court, weuld be most
likely to affect the most honorable men, who conscious of the integ-
rity of their motives, act with a careless confidence. The Court
might attribute as much indiscretion as they pleased, but should
pause before they attributed . e (General W.) lhardly
knew how to approach or leave the subject, it was so awful inits
consequences. 1f he should be mistaken in his views, if he should
trespass, he hoped the honerable Court would indulge him, when
they considered the deep deep responsibility under which he stood.
The defendants had been plunged from the highest pinnacle of
wealth, and were now under an infamous imputation. e asked the
Court to look back, and see the many causes which led to this des.
olation and misery. How did the Bank hecomne a Tonser & Could

23
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the detendants ever have supposed that they were about to inflict
loss on the Bank and ruin on themselves, by the last purchase from
Dennis A. Smith ? If they did not helieve it, they could not have
intended if. Adverse circumstances had depressed stock, when,
ifit had risen, the defendants would have been looked npon as ne-
bles, as the architects of their fortunes, by the very men wha now
prosecuted them, and landed o the skies as possessing spirits
fraught with enterprize.

France, a short time before the period at which these transac.
tions took place, made an immense loan from England, which di-
verted the funds that would otherwise have been appropriated to
the purchase of United States Bank Stock in England, and made
it a drugin the market. The appointment by Congress of a Com-
wittee of enquiry completed the catastrophe. Did the Bank after-
wards pucsue the proper course to heal the wounds. [Ifs strange
administration was an incubus upon it, and was another cause of
depreciation of its Stock, so that, in fact, the Bank itself occasioned
the lasses upon which the present indictment was founded.

After summing up the principal points in his argument, General
‘Winder concluded.
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GENERAL HARPER,

IN RETLY,

My learned friend, may it please your honors, who has conducted
the defence of the Traversers with so much zeal and ability, re-
marked in the commencement of his very eloguent address, that
the counsel for the prosecution seemed not only to be convinced
of his failure, but to view it with exultation. As far as I am
concerned, and { am sure that I may answer for my learned col-
leagues also, I can assure him that he hag wholly misunderstood
our feelings, For myself I can say, and I feel confident that ¥
may say for them too, what I have already had occasion to say in
* the progress of this cause, that I take pleasure in no man’s *punish-
ment, still less in any man’s guilt ; and that if the testimony ad-
duced by the Traversers had made the impresston on my mind,
which it appears to have produced on the minds of their counsel, I
should have hailed the conviction of their innocence with at least
as much exultation, as he supposes me to feel in the contrary belief;
and should have proclaimed it here and every where else, with the
highest satisfaction.

Instead of exultation I feel grief and disappointiment, in their
total failure to exculpate themselves, either ina legal or moral
view, from the charges contained in this indictment. It is not,
-however, their punishment or degradation, but their guilt, that I re-
gret: for it is a wise and beneficent ordination of Divine Providence,
indispensible for the government of the world and the maintainance
of civi} society, that loss of character, loss of station, remorse, and
mental if not corporeal suffering, should follow the proof, and often-
times the mere consciousness, of crime. Human tribunals sometimes
fail to detect guilt, either through defects or uncertainty in the
proof, or those errors in judgment from which the wisest men are
not exempt. Divine Providence has therefore in its wisdom and
beneficence, erected a tribunal in every man’s bosom, which he can
rarely elude, and in public opinion from which it is still more dif-
ficult to escape. These tribunals come in aid of the imperfect in-
stitutions of man ; and inflict by remorse and dishenor that punish-
ment, from which the good of society, and indeed its preservation,
require that the guilty should not wholly escape. Being myself
thoroughly convinced, much to my regret and mortification, thouch
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fences charged against them in the indictment, it becomes my pain-
ful duty fo lay open to the court, the grounds on which this convic -
tion rests, and to remove the flimsey veil which they have endeq-
voured, in the course of their defence, to throw over their conduct
and their motives. T speak with great sineerity, when 1 eall thisa
painful duty, As it was not imposed on me by any officiat obliga-
tion, no eonsideration would have indoced me to assume it, had 1
not been previensly satisfied of the guilt of these parties, by the
best examination of the subject, which T lad the means o making.
Having undertaken it, and my first convictions having been cou-
firmed instead of being shaken, by the full and patient investiga-
tion which the court has witnessed, no consideration whatever
shall prevent me from fulfilling it, vigorously and effectually.

Thefirst enquiry is, with what are these parties charged by the
indictment ¢ ‘The charge, divested of its technical forms, amounts
tothis ; that they conspired together to cheat the Bank, by getting
into their possession through fulse and fraudulent devices, a large
sum of s money, with intent to keep it two months without pay-
ing interest.

I shall hereafter have occasion to enquive how far this latter
allegation, respecting the non-payment of interest, is at all mate-
rial to the suppert of the indictivent ; but for the present I will
take 1t to be material, and proceed to ascertain, in the proper
place, what is its true construction, and how far it has been proved.

In applying to this charge the proof that has been adduced in its
support, 1 will first remark, that these Traversers never received
#ither from the Parent Bank or the Baltimore Branch, that authori-
ty to discount on pledges of Stock which they pretended to pos-
sess, and actually employed as the means of effecting their fraudu-
lent designs. On this head the proof is ample and undeniable.
Indeed no attempt is made, on their part, to prove an authority
from the Parent Board; the existence of which fully is disproved,
by the production of all its resolutions on the subject : and although
there was a feeble attentpt, to prove an authority from the Branch
Board, it utterly failed. The existence ofsuch an authority is
indeed positively disproved. No less than seven Branch Dircctors,
most respectable and intelhigent men, very regular in their attend-
ance at the Board, have sworn that no such authority had ever been
heard of by them, or to the best of their knowledge ever claimed
ov alledged by the Lraversers ; who on the contrary always al-




173

ledged to the Branch Directors, that they held the authority from
the Parent Board.

And what I take to be quite conclusive on this point is, that
the Books of the Branch Bank, where the resolution conferring
this power if it existed must appear, have been in Court from the
commencement of the trial, open to the inspection of the Travers-
ers and their Counsel, and still are so,and yet no intimation has
been heard that they contain any such puwer. Another conclusive
answer is, that the Branch Board had no authority to give this
power. ‘The power was given to them.by the Parent Board,
without any power of delegation or substitution ; which in sucl a
case cannotbe implied.

We are next to remark that these persons never had, in the
Office of Discount and Deposit at Baltimore, more than 2558 sharcs
of Bank Stock; which at par amounted to $255,500, and at 25
advance to nomore than $329,750. It does not appear when they
purchased this stock. All that we know about it, is derived from
their statement presented at Philadelphia, in March 1819, () and
from the report of the 14th of May 1819, to the Parent Board. ()
Whether they possessed this stock, or any stock at all, in the Bal-
timore Branch, in August 1817 when these stock loans commen-
ced, they have not informed us, nor have we any meaus of ascer-
taining. But admitting that they had at that time the whole
which they ever had, it could have covered, at the rate of 8125 per
share, or 25 per cent advance, but $329,750.

The next chservation to be made is, that even this small and
inconsiderable amount of stock, small and inconsiderable | wean
in proportion to the vast extent of their loans, was never in
any manner pledged or hypothecated to the Bank, so as to make
it operate as a security to any extent whatever. ‘[his isin clear
proof, by the testimony of Mr. White and Mr. Beatty ; and by the
memorandum in red ink affixed in the list of effects, to the pretended
stock notes of these parties, by Mr. Warfield.(c} The resolution
of the Parent Board on this subject, that of July 25th 1817, im-
ports that such loans shall be “ secured by a pledge of stock of this
Bank, or funded debt of the United States 77 and it requires ex-
pressly “that blank Powers of Attorney to transfer or sell the
stock or debt so pledged,” shall be transmitted to the offices of
Discount and Deposit, so as to inform them of the propey

———

() paperx See page 91 (4) Sce page 107—8. (1) See pags 45, 47
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per manner of making the pledges effectually. 1t is perfeetly clear,
that nothing short of an actual deposit of the certificates of Stock,
in the hauds of the Cashier, with a power to scll and transfer it in
default of payment, could give the security required by the Bank,
or any security whatever. Without such a deposit and power il
s quite undeniable, that the Bank could not have any specific
lien on the Stock that might belong to their borrowers, nor be able
to hold it against any person to whom it might be subsequently
transferred or pledged, for valuable consideration and without no-
tice.

Wearcalso to recollect that it is very doubttul,whether the Branch-
vs were ever authorized to discount on pledges of stock, however re-
gularly made, beyond the par value of the stock pledged. The resolu-
tion of July 25th 1817, (a) the only one that gave express anthority on
this suhject to the Branches, confines in terms the loans which they
were authorized to make, on pledges of Bank Stock or funded debt,
« ty the par value thereof.”  The resolution of August 26th 1817,
(b which authorizes loans on stock to the amount of B125 per
aliare, or 25 per cent above par, is gencral in its terms. It speaks
merely of leans on the stock of the Bauk,” without expressing by
whom they were to be made. It was therefore a matter of con-
struction and inference, whether they were confined to the Parent
Buank, or extended to the Branches; and criminality certainly cannot
be inferred from an erronceus construction, whatever may be its
¢Bect on civil rights. But on another point the resolution is quite
explicit. It jprovides in express terms, that where the sum lent is:
oreater than the par value of the stock pledged, there shall be
“two approved names™ for the excess. Now itis impossible te

coneeive that these two names were to be “approved” by the -

President and Cashier, when they happen themselves to be the

borrowers, on their own notes; and consequently when the names

to be approved are their own names.

This resolution thercfore clearly and undeniably imported, that
when a loan on stock exceeded the par value of the stock actually
and eftectually pledged, and especially if the borrowers were the
President and the Cashier on their own notes, these notes so far
at least as regarded the excess above par, were Lo be laid before
the Branch Board, and approved by them.

Tu D See page I, " See page 26,

S
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Thus we see in the first place, that there is no cviience what
ever that at any time in August 1817, or from then till March 1819,
these persons had any stock whatever in the Branch Bank at Bal-
timore: Secondly that the 2558 shares which they appear to have
had there in March 1819, never were in any manner hypothecated
to the Bank, so as to give it a lien on them of any kind: Thirdly,
that if these shares had been hypothecated, they would have cover-
ed at par a loan to no greater amount then $258,800: Fourthly,
that the excess of 23 per. cent. above par, would have raised the
loan to no more than $329,750: And fifthly, that had every thing
else been right, still the notes for this excess above par, amounting
to 363,950, were required in the most express manner to be brought
before the Board, for its sanction.

Having established these preliminary poinis, we are now in a
situation to commence the developement, of this seene of fraud
and impesition. And we are to remark in the outsef, that our cn-
quiry is not confined to the $1,510,000, or rather the $1,512,136 12,
which make up “what is commonly called th€ Stock loan transac-
tion. ‘This indictment equally embraces the loan of $3510,000,
granted by these persons to themselves, or one of themselves, on
the 12th of August 1817, () on pretence of ‘a pledge of stock
which did not exist.

This was the first ftuit of the power which they got into theic
hands, on the same day, of discounting upon piedges of stock,
without consulting the Board of Directors. It has appeared in
full proof, and indeed is not denied, that up to that day, the power
conferred on the Offices of Discount and Deposit, by the resolution
of July 25th, 1817, had been exercised by the Board of Director~
itself. 'Then, by an artful suggestion, evidently made with a view
to the intended frauds, it was drawn to themsclves by the Presi-
dent and Cashier. What was this sggeestion? Several of the Di-
rectors, who have been examined as witnesses, have furnished u=
with a clue to the answer; particnlarly Me. MKim, (4] and I think
Mr. George Hoffman. {¢) They stated that as the stock pledged
bras the best security, about which there could be no doubt, and
bonsequently no need of reflection or conference, they thought the

ference of such loans to the Board an idle ceremony, which wetl
t be dispensed with; altheugh they had no recollection or he-
jef, that the Board had formally resolved to dispense with it. Bue

fCa) sec page 29. (7 Seepaze, 139 T 7 Sre page 120 and the tee
kmony of Mr. Fintes, page 112,
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what tid this necessavily imply 2 Most certamnly that stock or
funded debt, to the full amount of the loan at its pur value, was ef-
fectively pledged, and placed in the possession and power of the
bank. Here then we have the key which unlocks this whole mys.
tery of frand, and exposes to full view the trick by which the Board
was imposed on, The Cashier was the keeper of the stock. {t
was, by the express terms of the resolution, in his hands that the
stock was to he placed. e and the President, as executive
officers of the Branch, were to see that in making the pledges,
or hypothecations, all the requisite formalities were tulfilled.—<
These matters never appeared in the booke ; as is fully praved by
the present Cashier and other witnesses.

When therefore it was sugeested to the Board, by whomsocver
the sugwestion was made, that to bring stock notes before it i
discount was an idle ceremony, T ask agzain what id the sngues-
tion necessarily imply 2 Most certainly that the President and
Cashier would do their duty ; that no loans would be aranted with-
anf an effective pledge of <tock or public debt, reaularly made, to
iis full ansount at par; and that il more than par should be applied
for, noles for the excess would be laid before the Board, for its
~ianction.

11 3= impossible that any thing else can Lave been understood,
or intended : and the fraud of the Traversers consists precisely
in this ; that thev took advantage of this understanding and this
coulidence, to do that which it is impossible to imagine the Direc-
rors would have permitted, had they been apprized of it: to make
loans to themselves to an enormous amount, without any pledge of
stock whatever, and without stock 1o pledge to one halt of the &
mount : indeed, as far as appears in proof, without any stock at all.

This is the very essence of frand; which abways commences its
operations by endeavoring te inspire confidence, where it does
not already exist, hy means of which its intended victim may be be-
traved.  When the vilest and most detestable of all frauds, the se
duction of female innocence, is meditated, how does the betrayer
conmnence his attack ¥ By inspiring the unhappy object with con-
fidence in his honor, in his affection.  Under the disguise ol hon-
ourable love he steals first into her heart, and then into hey arms:
and when his infamous purposes are accomypiished, abandons het
o dishonowr and a broken beort, it pat 1o a Brotkel frst and then
to an Hospita!,
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'These betrayers, indeed, had not the trouble of inspiringtle
Directors with confidence. It already existed. It was produced
by their previous conduct in life ; and had been necessarily con-
firmed by their appointment to stations implying peculiar trust.
But they took advantage of its existence, and abused it to perpe-
trate. their fraud ; of which it was rendered the chief instruinent.

And did they confine themselves to the mere abuse of the confi-
dence thus created ? Far from it. They went on to assert a pos-
sitive and wilful falsehood, with the same fraudulent views. Iow
many of the Branch Directors, men of the highest honor and intel-
ligence, have informed us on their oaths, that these Traversers de-
clared over and over to the Branch Board, that the whole business
of stock discounts had been confided to them, as execufive business,
by the Parent Board ; and that the Branch Board had nothing te
do with it ¥ I need not repeat the testimony of these witnesses,
which has been fully taken down by the members of the court, and
is fresh in their recollection. 'Was not this an absolute and wilfu)
falsehood P Can it be doubted, or will any attempt be made to de-
ny it? None has been made, and we all know that it could not
have been made with success. Here then is the direct “suggestio
falsi,” which the law establishes as the surest criterion of fraud,
and indeed its chief ingredient.

‘Why was this wilful falsehood told and repeated, till it gained
aniversal belief at the Branch Board ? The object is plain. The
Brst fraudulent device was to represent, that as the sccurity of
stock loans consisted in the stock pledged, and the President and
Cashier would of course do their duty, by taking care that it was
properly pledged, it would be an useless ceremony to Lring such
loans before the Board. Here the intention to discount, and the
practice immediately adopted of discounting, on pretence of pledu-
es of stock when none was in fact pledged, were carcfully kept
out of view, and amount to a very gross and palpable instance of
the “suppressio veri,” one of the chief ingredients and proofs of

~fraud. 'The fact suppressed and carefully kept out of sight was,
that no stock whatever was pledged. Had the Directors éuspect-
ed this truth, thus su ppressed, it cannot be doubted that they would
kave immediately interfered, and put a stop to the practice.—
fhere was a just apprehension that they would at length suspect
It: that the truth would at length leak out, and come to their
knowledge. This danger was to be averted; and for that purpesc
kecourse was had to the direct and wilfirl falschond, that the Pae

2%
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cent Bank had withdrawn this whole business of stock loans frow:
the Branch Board, and transterred it as executive business Lo the
President and Cashier.

The indictment charges the Traversers, with employing fraud-
ulent devices and indirect means, to accomplish their purpose of
getting the money of the Bank into their hands.  Can a charge be
more fully supported ¥ Here we find both species of {raud em-
ploved : the truth is suppressed, in a most material circumstance,
for the purpose of deceiving the Directors ; and a most gross and
wilful falsehood is told to them, and constantly repeated, in order
to keep up the deception, and prevent discovery.

We are told with great emphasis by my learned friend, and 1
think not without some air of trivmph, T will not say of exulta-
{ion, that this loan of $510,000 as well as all the rest, was put on
the bouks ; which were twice a week laid before the Board, and
fully disclosed the whole affair. And how, he asks, can the pre-
tence of deception be set up, in the face of this admitted fact *
But did these books disclose the whole matter ¥ Or were they,
on the contrary, rendered accessary to the fraud and deception ?
These are the questions which my learned friend must permit me
o discuss with him.

First, did these books disclose the whole matter ¢ They no
doubt disclosed the fact, that such notes, to such amounts, of such
dates, payable at such periods, and drawn and endorsed by such
persons, had been discounted for the Traversers, as stock notes.
But will my learned friend say that this was the whole matter
Will he say that the security on which these loans purported to be
made, on which alone they rested, that the actual existence and
extent of the pledge, was no part of the matter © Will he say that
it was no part of the “matter how much stock these parties had to
answer the loans, or whether they had any 7 Or whether what they
might have was or was not really pledged ; so as to give the lend-
crs an effective lien on it, f(or the debt? Surely he will not say
this ; and yet not one of these particulars, thus manifestly indis-
pensible to the matter, thus constituting its most material part, in-
deed its very essence, was disclosed or could be learnt by the
Books. They were wholly silent on all these heads.  This is ful-
Ly and undeniably proved, by the present Cashier and the Clerks,
and by the books themselves nuw lving before e, and open as
they have been for a fortnight, duy by day, to the iuspection of the
Traversers and their counsel.  They simply speak ol the notes as
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stock notes ; but nake no mention whatever of the stock pledged ;
its nature, its amount, or the manner in which the pledge was se-
cared. All these matters were within the sole cognizance of the
Traversers, Buchanan and M‘Culloh, as President and Cashier ;
and to the latter exclusively belonged the custody of the Stock it-
self. All this is undeniable.

Now let us ask in what did the malversation consist? Not
surely in making the loans, without consulting the Board. That
would have been an irregularity indeed ; but a perfectly harmless
irregularity, had every thing elsc been right. But in making them
without an adequate pledge of stock, or rather without any pledge
atall. And was this fact disclosed, by the production half weck-
ly of the books ¥ Most certainly it was not: nor was any thing
disclosed, by which an enquiry into the fact was likely to be sug-
gested. Here then is a complete and most artful suppression of
the truth, disguised under the ostentatious and studied appearance
of candour.

- And lest enquiry beyond the books should happen to be made,
soasto lead to a discovery of the truth thus suppressed, a studied
falsehood is invented and carefully inculcated: that the Branch
Board had nothing to do with stock loans; of course nothing to do
with the security on which they professed to have been made, its
extent, orits reality ; all which it was alledged, had been expressly
confided by the Parent Board, to the President and Cashier.—
Thus these persons, like the lady in the romance, but with far dif-
ferent views ;

“ Turned all enquiry light away.”

Had the matter stopt here, there would still have been a com-
plete and most palpable “suppressio veri®” and * suggestio falsi ;"
and consequently a fraud, according to the most formal definition,

But it was very far from stopping here. The production itself
of these books, so much and so triumphantly vaunted, imported
decessarily an absolute falsehood.

This is the second point that L am to discuss, with the learned
Counsel for the Traversers.

These books speak of stock notes: of loans on stock: of notes
dlscounted on stock. Now what do these terms import? What
is implied by this affirmation, that notes have been discounted on
stock ?  Certainly nothing less than this ; that the notes were dis-
counted according to the knawn regulations of the Parent Board ;
that is on a bena fide and effective pledge of stock, deposited in
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the Branch, regularly hypothecated, and in tse possession of the
Cashier.

1 usk if they did mot further import, that the loans thus report-
ed were to no greater amount, than the par value of the stock thns
hypothecated 2 ‘They must have heen understood as importing
this fact also ; because the reguiation of August 16th 1617, respect-
inz loans on stock beyondt par, positively enjoined that in ease of
any such excess, there should be notes for the amount of the excess
at Teast, with “ two approved names:™ that is, with a drawer and
endorser approved by the Board. As therefore the Boavd knew
that no notes for any excess above par, had in these cases heen
submiited to them, what T ask were they to conclude ?  What was
the plain language of the books, tuken in connexion with this cir-
cumstance? Certainly this, that there was no excess: in othel
words, that stock was not only pledged ina regufar and eflective
manner, but to the fult amount at par, of all the loans.  Task if i
was possible fo understand them in any other manner ?

In whose care and custody then were these books?  Iu those
of the President aud Cashier. Who produced them, knowing all
these circumstances, and the false and fraudulent statement which
they thus imported £ The President and Cashiier. Therefore the Pre-
sident amd Cashier wilfully and fraudulently affirmed to the Di-
vectors, the falsehood which the books as they well knew import-
od 3 and thus fixt the key-stone to this arch of fraud and impesition.
s it possible to believe that if the Directors had not been thus de-
ceived, they would have acquiesced in these transactions ¥ That
they would not have remonstrated, fiest to the parties and then {o
tlie Parcut Board, ncainst such enormuous abuses? It is impossi-
ble, T presume, to have any doubt upon this head. Their silence
and acyuiescence were obtained, by means of this series of studied
and artful frauds, and false pretences. It was by means of them
that in the first instance the fruud was perpetrated.  Consequent-
ly the indictment, charging a conspiracy to get the money of the
bank into their bands, by filse and fraodulent devices and indivect
means, is {ully supported by this evidence.

In using the terms falschood, fraud and imposition, may it
please your honors, itis by no means wmy wish to wound unneces-
sarily the feclings of these persons, or of their friends or connex-
ions : but L must call things by their names ; and in applying the
proof to an indictment which has been found by a Grand Jury, and
which charges fraud as part of the crime, I must speak ol frand,
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and must endeavour to shew, from the proof in the case, that it
has been committed by the persons indicted.

It is urged in defence of these persons, that the Board might
at any time have found out the truth; and that if they did not, they
and those whosuffer with them, must impute the consequences to
their own supineness and improper confidence. What is this but
saying, that fruud is innocent because it is successful ; and that
when a man is cheated, he must blame not the dishonesty of the
cheat, but his own credulity or folly. This is of a piece with all
the rest of the defence. When an incautious young man is in-
ticed into a gaming house, and stript of his money by a combina-
tion of gamblers, by the aid mayhap of false dice marked cards or
intoxication, it is no doubt his own folly : but are they less cheats,
because heis adupe ? He confided in them foolishly. ‘Frue !but
therein consists their fraud : in taking advantage of his foolish con-
f:ence. to cheat him of his money. When a country Buwmpkin is

rrounded in the market or the sireet by a group of sharpers, in-
Vveigled into a tavern, made drunk under pretence of friendship or
good fellowship, and cheated of his horse under pretence of a swop,
itis no doubt his own fault to go into a tavern, and drink with
‘persons whom he dees not know: but are they less knaves, be-
cause he has foolishly been persuaded to act towards them as if
they were honest men? In truth. may it please your Honours, fraud,
_is I have already had occasion to remark, always fmplies confi-
dence, and consists in its abuse. A man cannot be cheated, until
he confides. When a fraud on him is meditated, if his confidence
be not already possessed, it must be obtained; and accordingly the
first operation of every cheat, is to make sure of the confidence of
his intended dupe. Butif all this were otherwise, what impro-
per or imprudent confidence can be impuled to these directors ?
‘Was it not natural that they should confide in the President and
Cashier; to the extentat least of believing, that they would not
systematically represent wilful falschoods: that they would do
their duty faithfully, in the high and responsible stations in which
l ey had been placed, precisely because they were confided in,
and were judged worthy of all confidence ¥ In my mind this con-
tdence, so naturally placed, and unfortunately so much misplac-
d, as the event has proved, enhances instead of extenuating the
guilt of the traversers.
- It has been contended that this note of $510,000, discounted
on the 12th of August, 1817, was sanctioned by the Divectors: and
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Mr. Finley, one of the witnesses for the Traversers, says that he
hits some recollection of such a note having been laul befure the
board. 1 have no doubt that Mr. Finley states fraukly what he
recollects, and nothing but what he recollects. Ife is not very
clear or positive about this fact: Dut if his recollection be correct,
I cannot perceive how it makes the case better. It this note of
B540,000 were offered to the Board of Directors, it must have heen
oftered and represented as a stock note; that is as a note secured
by anactual pledze of stock ; and we Kknow that this represeuta-
tion vas absulutely false. It has no endorser, therefore it must
have been represented, as a note secured by an actual and effective
pledge of Stock at par. But we know that if these parties had
any Stock in the Branch Bank, at that time, which does not ap-
puar, it was only 2558 shaves; far short of the amount of the note
at par,or evenat 25 per cent advance. Thus it is clear, that
whether the note was laid before the directors or not, they were
equally imposed on, and the fraud in obfaining it was the same.

The indictment charges that the parties conspired 1o get this
money into their possession, by false, traudulent and indirect
means, “with intent to retain it two months without paying inter-
est.” It will heveafter be u question, in the progress of the case
how far this uftegation as to the intent, is material to be preved ¢
but admitting it for the present to be material, we are to enquire
what is its true construction ¥ Does it mean that the parties did
nof intend to pay interest on this sum at all ; or that they did net
intend 1o pay it in the nsual and regular manner

The object of a Bank is not only to receive interest, at some
time or other, on the maney which they lend, but to receive it at
state:l and short periods, so as to constitute a revenue for (he
Stockholders. This object must always be defeated, in a grea-
ter or less degree, by delaying in paying the interest: because the
Stockbolders are deprived so far of the enjoyment of their re-
venue, aud consequently are injured so far by the fraud. It
wonkl seem, consequently, to be a reasonable construction of this
alfegation in the indictment, to consider the term “ without paying
mterest,” as applying to the time when the note was to be paid,
or renewed 3 and consequently as meaning “ without paying inter-
est at the end of two montlis.™

tso, this note supports the indictment, in all its parts. [t
fell due, as has been seen, on the 15th of Noy cwber, 1817 ; (&) and

et Sec Page 29



183

was then renewed at 90 days, with the whole interest included.—
Consequently the interest on the renewed note was not paid, at
that time. On the 14th of February, 1818, this renewed note fell
due, when at least the interest included in it ought to have been
paid; but it was renewed again, for 90 days, including the whole
interest on the first renewal, and a part of that on the second. And
it was not till the 17th or 18th of May, 1818, that the note -
cluding these two additions of interest, was finally paid. Thus
the interest on the first renewal, which eught to have been paid
on the 13th of November, 1817, when the renewed note was masle,
or at ail events on the 14th of February, 1818, whea it was again
renewed, was fraudulently and without the consent of the Bank
withheld, till the 17th of May, 1818. Consequently, the stock-
holders were fraudulently deprived of their revenue during this
period, without their consent, and withoutany equivalent.

And it must not be forgotten, that as to the renewals of this
note in November 1817 and February 1818, there is no pretence
that they were brought before the Board, or in any manner known
to the Directors. .

1n relation to the combination, or in technical language the con-
spiracy, which is charged by this indictment, and indeed makes
the gist of the offence, it is proved abundauntly, by all tle ciccum-
stances and testimony in the case. The great mass of the stock
notes, amounting to 81,542,126 12, is clearly proved tohave been
discounted by the Traversers, Buchanan and MCulloh, far theie
own benefit and that of their associate George Williams ; and it is
in full proof that the two first acted in concert, in all the frands
falshoods tricks and concealiments which were practised in relation
to the matter. Indeed thisis not denied ; noris any question
raised on this point, as relates to the 81,542,136 12, As regards
the note now under consideration, that of August 12th 1817, {or
$540,000, with its renewals, the proof is equally complete. Itis
tlearly admitted, on all hands, that the renewals were not brought
before the board. 'They were certainly made by Buchanan and
M’Culloh, acting in concert with eacii other ; which ts the precise
definition of conspiracy. And as to the first note, that of Avgust
12. 1817, if it was brought before the Board, it was accompanied
)y false represeutations, which deceived and imposed on the Di-
ectors, and were the joint work of these fwo persons:and conse-
Juently amount to full proof of the conspiracy.
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1t is however contended on the part of the Traversers, that tiu
intention of the parties to pay the interest, included in the difter-
ent renewals of this note, of which intention its actual payment i
relied on as the strongest proof, constitutes a complete defence
against that partof the indictment, which charges an intent to keep
the money two months without paying interest. 1 have endea-
voured to shew, that according to the true construction of the in-
dictment, ii does not charge an intent to keep the money without
ever paying interest, but without paying it at the tuines when it re-
gularly became due: Thatis at the end of the two months, at
furthest. If I am right in this position, there is an end of the ques-
tion. I have also stated, and shall hereatter endeavour to shew,
that this allegation about the interest, is wholly immaterial, and
need not be proved. In that case also, there is an end of the ques-
tion. But admitting both these positions to be incorrect, and con-
sequently that the indictment fails, so far as relates to this note of
2540,000, the case made is no better: for in the great mass of stock
notes of 81,542,136 12, there isa large amount of interest inclunded,
which never was paid, and much which there is the utmost reason
to believe that the parties never intended to pay.  Indeed there i«
a large sum of the principal which it is guite clear that they never
intended to pay; as I presently shall have occasion to shew.

There is alse a very large sum due for interest on these notes,
hesides that shich is included in them.

By recurring to the testimony of Mr. White, (a) it will be
found, that on the 1st December 1817, one of these spurious stock
notes, which had been discounted en the 30th August 1817, for 8.
Smith & Buchanan, to the amount of $280,000 was renewed for
®285,000: Thus including §3,000 of interest. It was again re-
wewed on the 3rd of March 1818 for $268,000; including of course
a further sum ol $3,000 for interest.  This made ®8,000 of inte-
rest.

By the same testimony it appears, ¢6) that on the Gth of De.
cember 1817, two notes which had been discounted for these per-
sons, one for $165,000 and the other for 47,000, making together
212,000, were renewed for $215,000 ; including of course $3,000
of interest, which made ®11,000 in all: and that on the 9th of
March 1818, this last note was further renewed for 217,000, in-
vluding 82,000 for interest, and making for the whole interest thus
far included, a total of $13,000.

(ol Sce page Jv. T4 Sce page St
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The same testimony shews, (a) that on the 22nd November,
1817, another note for $215,000, which had been discounted for
these persons, was renewed for $218,000, making an addition of
$3,000 for interest, and raising the amount of interest retained up
to that time, to the sum of 16,000. On the 23rd of February 1818,
this last note was again renewed, with the addition of 832,000, and
became a note of $250,000 (5). And in the renewal on the 26th
of May !818, of a large mass of notes amounting to $358,300 (¢ ),
a sum of $12,000 was added so as to raise the renewed note to
8370,500; and it cannot be doubted that in both instances, all the
interest on the renewed notes was included in these additional
sums; or which is the same thing in effect, was paid out of them.
The interest on these two renewed notes, which were each for
60 days, amounted to something more than $6,000. But taken at
$6,000, and added to the interest before included, it inakes a total
thus far of $22,000, for interest unpaid. -

It also appears from Mr. White's testimony, (d}, that on the
24 of November, 1818, 37000 were added for interest, to the notes
renewed on that day, for James W. M<Culloh. This raises the
whole amount of included interest to $29,000. And the same e-
vidence shews, () that after the gencral renewal and gencral ar-
rangement of November 2d and 1¢th, 1818, suppusing ull the in-
terest on that renewal except the 87100 to have been then paid,
four months interest became due on this mass of debt, which the
three associates directed to be equally divided among them, and
charged to their separate accounts. ‘This interest amounted to

32,578 86; and added to the sum included before Novenber 24,
1818, makes a total of §61,578 86 for interest which remained un-
paid on these notes, or was included in them, when they were final-
ly protested on the 10th of July 1819.

Itis tobe remarked that the whole of this interest is effoctive.
'y due at this moment; and i3 absolutely lust by the insolvency of
the parties. They indeed made payments, as Mr. White has prov-
e, (f) tothe amount of ahout one third of their stock note debt;
and although in a strictly legzal view the payments may be applica-
Ble in the first place to the interest, yetitis clear that whatever is
tpplied to interest must be withheld from principal ; and cense-
quently that the debt now unpaid and desperate is larger, by the

(a) See page 31. [ ) See pages 51—3532. 7 ) sce Page 32, .7d ) Ser
nuge 36. e ) See page 40. /) See page 112,
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preqse amount of the interest included in the notes, or growing
due on them after the renewal and consolulation of November 2d
1818, than it would have been had no interest been retained.
Now, may it please your honours, althongh it is very certain
that a man may intend to pav, and yet be afterwards deprived of
the power, by events which he did nut foresce or expect ; yet 1 ask
whether under any circumstances he can be allowed, on any prin-
ciple of law or common sense, to set up this intention however
clearly proved, as an excuse in law for getting the propevty of an.
other into his posscssion, by criminal means? I a man horrow
my money, or contract a debt with me by the purchase of my pro-
perty, he may be ruined by paying the debt, or [ by his failure to
pay : but he is not guilty of any thing move than imprudence, if he
intended to pay, which must be presumed till the canteary appears:
and by shewing that he had a fair prospect of being able to pay,
he may even acquit himself of the charge of imprudence. But
when was it ever heard, that a2 man who had cheated me out of the
possession of my money or my property, by fulse tokens or any
other filse device, or had obtained it by imposition or fraud, was
allowed to scf up an infention to restore it, as a defence under au
indictment? What would be the consequences of such a doctrine :
Lhe crime lies in obtaining the possession, by means which the taw
forbids,  Here the law, for the wisest purposes, lays its finger, and
pronounces its interdiction. I 2 man should forge my note or my
check, is it a defence o say that he intended to pay the note hefore
it became due, or to replace in a short time the money drawn out
by the forged check 2 1s it a defence to shew that he actually did
take up the note, before T ever heard of it; or replace the money
Before T knew that it was drawn out Certainly not.  And where
is the difference, in principle, between those cases and this? Is
it not perfectly clear, undeniably proved, that these ]ersons got
passession of the whole of this enormous sum of $1,512,136 12,
by tricks, fulsehoods and imposition, practised on the Bank of
the United States, in the persons of its agents the Direcrors of
the Baltimare Brancl?  Were not these Directors told, in order
to accomplish this monstrons fraud, that the Parent Board had
confided the power of discounting on stock, exclusively to the
Traversers Buchanan and M<«Culloh?  Was not this a clear and
wilful falsehood?  Were not the same Directors made to be
lieve, for the same purpose, and deceived into the beliof by the
statement and representation of these notes on the bunks as “ st
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notes,” that stock was actually and regularly pledged, for thent
payment? Aad was not this also a clear and wiltul falsehood i
No doubt is or can be entertained, by any body, who has attended
to the evidence, about the existence of these two falsehoods; or
about the fact, that if the Branch Directors had not been imposed
on by them, they would have nipt this peculation in the bud and
prevented the withdrawal of this money from their vaults. Of this
nobody, who has heard the case, does or can doubt. It is therefore
manifest, that this money was obtained by trick, imposition and
fraud. It is equally clear, that the purpose of withholding the in-
terest for an indefinite time, till it should suit the convenience or
whim of these persons to pay it; till they might be able to spare
it from their speculations, the embellishment of their town ot
country residences, or the support of their equipages and their
tables ; was accomplished by precisely the same imposition conceal-
ment and fraud ; for it is quite clear that if the Directors had not
thus been imposed on, they would have compelled these persons
by the terrors of a protest, to pay the disceunts on the renewals of
their notes, while they yet had the means, instead of adding them
to the debt, by including them in the renewed notes.

Hence it is perfectly clear, upon the best established principles
of law, that having enabled themselves by falsehood concealment
and imposition, to retain this interest, and to get and preserve the
opportunity and the means of retaining it, they camnot be allowed
to excuse themselves, by shewing, if they could shew, that it was
their intention to pay it at some time or other, when it might hap-
pen to suit their convenience and their irclinations,

But they could not shew it, if the law would allow them to do
80. The contrary is manifest; as I now proceed to prove. I pro-
ceed to prove, that as toany considerable part of this inftevest, they
never intended to pay it, any more than the principal,

And I will remark in the first place, that the studied omission
of a man te do that which he ought to do, when he has it fully in
his power to do it, is very strong evidence, if not the strongest, of
his intention not to do it at all. Now what was the situation of
James A. Buchanan, when heretained and added to the mass of his
debt, or rather of the common debt of the association, a large part
of this interest ?
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One addition, that of 5000, was made on the 1st of Decenber,
1817, (a) the very day when United States Bank stock, as appoars
by the testimony of Mr. Colt, (b} was selling at 815! per. share,
This association had then purchased from Dennis A. Swmith alone
19,940 shares, at aun average of less than %130; /¢) and taking
the average at 2130, their profits amounted to $398,000. Stock
afterwards rose higher; for on the 30th of December, 1817, as ap-
pears by the testimony of Mr Colt, (d) it sold at 157 54, 0na
creditof 75 days; and so confident were they in the success of
their speculation, that in the course of the same month, Deceniber
1817, they made a further purchase from Smith of 12,000 at $155
per. share, for which of course they paid, and therefime certuinly
had the means of paying, no less a sum than $1,860,600. And
yet with all these vast gains, and these enormous means at their
disposal, they did not choose to spare §3000, for the intercest on
the renewal of their note on December 1st, 1817, but added it to

the debt, and it remains at this imoment unpaid.  What clearer
proof thai they never intended to pay it?

Under circumstances cqually favourable to their ability to pay
interest, they made other additions from time to time. Une of
$3G06 on the 220 November, 18175 (e} one of $3000 on the bth
December, 1817 (¢) one on the 3d March, 1818, (¢) fur §5000;
and one the 5th of May, 1818, (f) for $2000; amounting in the
whaole with the 23000 first mentioned to 16,000 not to speak of
the B6600 and upwards added ou the 23d of February, (¢) and the
26th of May, in the same year. {g)

Ihus we see that while these persans were in the highest credit,
and disposing of enormous sums for the purpose of new specula-
tions, they withheld the payment of interest on these notes, to the
amount of $22,000, and deliberately added that sum to the mass
of their debt, without the least provision for its payment. What
clearer proof, Lask azain, that they never intended to pay ¢

Butmy learned friend, who conducts their cause with so much
ingenuity and zeal, has a triumphant answer to this ubjection. He
tells us that they furnished evidence of this debt for interest, by
including it in their notes ; and as they then considered their spe-
culations as suceessful and consequently believed themsetves to be
rich, their conduct in thus furnishing cvidence of this additional
debt, is clear proof of their intention to pay. This is the argu-

(o See page 30. ("4 ) Sec page 97. ("¢} See page 137,
f4y Sce page 98. () See page 31. (/) Sce page 0. (g) See page 32
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ment which, according to him, sets refutation at defiance; and

shakes the indictment to its foundation.

Beit so: I will not stup to shew the infirmity of this argument.
Let us rather inquire how they acted, wlen they knew that their
speculation had failed ; and that they were in consequence, irre-
trievably and hopelessly ruined.

1t appears from the testimony of Mr. Colt, (a) that Bank Stock
was at its greatest height in December, 1817, and Jannary 1818 ;
during which months it fluctuated between 8152 and $145. On
- the 11th of March ithad fallen to 8145. On the Ist of April it

had risen to §147. On the 34 it fell to $14321 : after which it con-
tinued to fall progressively, with some slight fluctuations, till the 9th
of November 1818, when it had sunk to $112. Ou the 15th of No-
vember it fluctuated from §112 to 113, 1 we suppose that on the
12th it stood at 113, we shall be as near the truth as we can ex-
pect to come.  But for greater certainly let us take it at 114 ; and
then enquire how these parties stood, Tand kaew themscelves 1o
stand, on the 12th of November 1818, when the final arrangement
and renewal of their stock debt took place, and exhibited the a-
amount of 1,542,136 12 (b').

) They had made three successive purchases of stock, from Den-
nis A. Smith, one of 7104 shares in April 1817, at 19 and 20 per
cent advance ; one of 12,536 in June 1617 at 36 per cent advance,
and one of 12,000 in December of the same year at 35. luta
small part of the first purchase, 2040 shares only, wasat 19; and
taking the average on these four prices 19, 20, 36 and 35, with a
view to the quantities of stock purchased at each, it gives us about
2139 40 per share, for the average cost of the whole quantity.—
The three purchases amounted to something more than 31,400
ghares. 'T'aking that as the quantity for the sake of round num-
bers, and $139 40 as the average price, the whole cost will be
$4,446,860.

At 8114, the price to which they had fallen on the 12th of No-
vember 1818, these 31,900 shares were then worth $3,656,600 ;
being a loss of $810,260 on this part of their speculations atone.

We know that by the paper & (c) exhibited at Philadelplia in
March 1819, they stated the whole number of shares which they
then held, and had held for a considerable time, to be 47,398, or
15,490 in addition to those purchased from Dennis A.Smith.  We

————

(«) Sce page 97, 98. (%) See pages 2. 36 and 38, f¢) See page 9L
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have no means of ascertaining when or how they obtained these
15,496, or at what price; but if we suppose that they cost on an
average $120 there is no reason to believe that we shall place them
too hxtrh. At this rate their aggregate cost would be $1,858,800.
They hl\e the rest had sunk pr ()nte«neh on the 12th of Novem-
ber, 1818, to $114.  The worth of them at this price was, on that
day, $1,765,860: and here is another loss of 92, 940, which added
to the former of 810,260 on the purchases from D. A. Smith,
makes a total of $903,200.

To this must be added commissions, brokerage, interests paid
beyond the amount of dividends received, and other incidental
charges 3 the whole of which their counsel, I think, estimated at
$200,000, an estimate which no body acquainted with such mat-
ters will suppose to be too high.  Take them at this sum ; and we
have an aggregate loss on the 12th of November of $1,103,200.

And let jt be remembered, that the fall in stock which produc-
ed this enormous loss on the 12th of November 1818, was not sud-
den, from some alarm which might soon pass away, and leave the
hope more or less rational of a veflux of the tide 1 It was progres-
stve and regular ; commenced as we have seen carly in April 1818,
and went on with great steadiness through seven successive nonths
il it reached the stage of depression at which we find it on the
12th of November 1818, and which was by no means its lowest
stage: for it continued o sink, as all men of sense and know-
ledge must have forseen, till at length, as every body knows, it
came down to par and even below, some time in the spring of 1819,

We now see how these persons stood on the 12th of November
1818 ; and how it is perfectly clear that they knew themsclves to
stand : for none knew better than they, the history and actual
state of the stock market. We are now ready for the inquiry,
how they acted in this stite of known, irretrievable and desperate
ruin.

By recurring to Mr. White’s history of the stock note opera-
tion, (m as relates to James W. M<Culloh’s s part of the mass of
notes renewed on the 12th of November 1818, we find that 87000
were included for interest on the renewal, and added to the mass
of principal already so enormous.  ‘Fhis was done with the conniv-
ance and aid of James A. Buchanan, as abundantly appears by the
whole transaction. 1t was done for the mutual benefit of the three

(2" See page 36.
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associates, James A. Buchanan, James W. M‘Culleh, and Geovae
Williams : for in their paper , {a) exhibited at Philadelphiain
March 1819, they represent the whole of this debt as a joint debt,
and the whole of the stock as their joint property: and asa joint
debt they afterwards divide it equally among themselves, and wn-
dertake to pay in equal portions of $300,000 each, the past of
it that remained due, after the surrender of the stock which they
jointly held. Here then is complete proofof cambination, between
Buchanan and M<Culloh ; the active agents in this withholding of
interest to the amount of $7000, on the 12th November 1818,
which they knew never would or could be paid, and whidh of
course they never intended to pay : for itis an absurdity and mock-
ery to pretend, that they intended to do that which they perfectly
well knew atthe tume, that they never would be able to do.

What then becomes of this so much vaunted intention to pay
the added interest, which we have been told overthrows the prose-
cution entirely ?

Having been incidentally led to mention George Williams, who
is not now on his trial, and into whose conduct, except so far as it
is connected with that of the other Traversers, Buchanan and M=
Culloh, we have no right at present to enquire, I think it proper to
remark, that in this point relating to the interest, as well as in ma-
ny others, his case i3 most advantageously distinguished from that
of his two associates. It does not appear that any interest was in-
cluded in his part of the stock notes nor indeed that he had any ac-
tive or direct agency in any of the very reprehensible transactions,
with which he suffered himself to be connected, or was apprized of
the means by which they were accomplished. Indeed there is evi-
dence, that when he hecame acquainted with the fact, that notes
with his name on them had been discounted without the know-
ledge of the Branch Board, he expressed his surprise and dissatis-
faction at such conduct ().

'To return from this short digression, which I' thought due to
justice, I beg leave to recal the attention of your Honours to the
augmentation of debt by including interest, to the amount of 7,000,
which took place on the 12th November 1818, at a time when
these persons knew themselves to be insolvent for one million of
dollars at least ; and I ask how this retention of interest under such
circumstances, is to be reconciled with that “ intention to pay,™ on
which my learned friend rests, and must rest, the whole defence.

e See page 9. (7 Sce page 170
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of his chientst  Perhaps he will tell me, a3 he may do with some
plausihility, althou_h 1 do not recollect to have heard the acga-
ment advanced, that the debt had alread y been contracted, at a time
when the parties expected to pay, and when circumstances autho-
rized the expectation; that the interest became due without aay
new act of the debtors: that being rendered unable to pay it all,
through the change of circumstances which had produced their ruin,
they were compelled to retain this part; and that in giving their
note for it, by including 1t in one of the renewed notes, they did
all that was then in their power.

I will not stop to examine and cxpose the unsoundness of this
argument ; which although it might afford some extenuation in a
moral point of view, is at war with every legal principle. I again
say, “be it s0: and let us next enquire how these persons acted,
where no-previous debt existed Whether they kept their hands
out of the coffers uf the Bauk, after they knew that their specula-
tion had totally failed, and that consequently they were insolvent
to the amount of a million at least?

Your Honours witl recollect that on the part of the prosecution
there was given in evidence, a list of stock notes as taken from the
books of the Office of the Bank of the United States at Baltimore,
on the 13th of November 1818, (a).

I now hold the paper in my hand. It shews, (#) that on the
15th of November 1818, James W. M<Culloh stood indebted on
the houks of the Bank, as a borrower on stock security, to the
araount of §361,201 01 and =, Smith & Buchanan on the same ac-
count, for 830,601 77. The Court will please to note the epoch
and the sums.

T'here wasaldo given in evidence for the prosecution, “a list of
loans upon stock,” which appear by the Books to have existed at the
Office of the Bank of the United States at Baltimore, on the 8th of
Ma. ch 1819.(c) By this list which is also before me, it appears that
James W. M<Culloh was on that «lay a debtor to the Bank on stuck
loans, to the amount of 392,201 01(d) ; exceeding by 831,000 the
amount fur which he was indebted on stock loans, on the 13th of
November 1818,

It also appears by this document, that on the 8th of March 1619
S, Smith and Buchanan were debtors on stock loans, to the a-
mount of §870,801 77 mure by $20,000 than the amount of their
stock debt, on the 13th of November 1818,

{a) See page 68. (») See page 71. (c) Sec page77. () See page 89
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By recurring to these two documents, and to Mr. White®s ex-
planation and detail of the stock notes of these persons, (a) we
shall find that James W. M<«Culloh’s part of this augmentation,
amounting to 831,000, was effected by the discount of two nates;
one of which appears in the great stock note operation detailed by
Mr. White,and the other does not.

The first of these two notes, that which appears in the acconnt
of their stock debt, on which they made their settlement with the
Bank, is for $20,000. Itbears date on the 26th of December 1818,
and constitutes class No. 17, in the detail of M<«Culloh’s stock
notes.(6) It was discounted for him on the 11th of January, 1819,
and appears from the list of 8th March 1819, () to have becn paya-
ble on the 29th in March of that vear, cousequently it was vrigin-
ally a note at three months.

Of the second of these notes, which is for 11,000, and was
pajable on the 31st of March 1819, no offer trace appears than
that which is found in this list ; and as no such note existed on the
13th of November 1818,* when the first list bears date, it must
have been first discounted subsequently to that day. Probably it
waslike that of $20,000, a note at three monthy, and having been
‘payable on the 31st of March 1819, will in that case have borne
date on the 28th of Dccember 1818, If at four months, it must
have borne date on the 28th of November 1818 ; and if at two, on
the 28th of January 1819, Take it at auny of these three dates,
November, December or January, and the vesult will be very near-
ly the same,

Now let us pause for a moment and enquire what was the condi-
tion of these parties,as relates to their means and prospects of pay-
ment, when these new drafts were made upon the funds confided
to their care ? To ascertain this point we must look to the prices
of stack, at the time of these discounts : thatis on the 11th of Jan-
vary 1819, when that of $20,0001s proved to have been made; and
on the 28th of November and December 1818, and of January 1819,
on some one of which days the original note for $11,000, musthave
been dated, although it may have been discounted some days later.
For this purpose we must again have recourse to the testimo-

* There was a note for $11,030 discounted for M*Culloh but was it of an
antecedent period, and was absorhed in the general rencwal of Noveniber
2d and 12th, 1818, Sece pages 35 and 36.

(a) Sce page 32 and 34, (%) See page 5F e} Rgo page B

zh
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uy of Mr. Colt, velative to the prices of Bank stock (e). Tt -
forms us that from the 11th of Janwary 1819 to the st of February
following. stock fell from S107 the share to 100 or par.  There
is no account of the intermediate prices.  We cannot consequent-
ly, place it higher on the 11th of January 1619, when tlie §: 0,000
discount was made, than ®167. On that day thererore the Josses of
these persons, on their stock speculations must have execeded, une
wmiilion four hundred and forty thousand dollars.  According to
the calculations which | have already submitted to yonr honors,
their whole mass of stock, consisting of $7,398 shures must have
cost them ®6,313,600. At R107 the share it was worth $3,071,386
on the 14th January 1819, This produced a loss of 1,241,671, 1o
which add 200,000 for commissions, brokerage, excess of inter-
est paid over dividends received, and other incidental charges, and
we have an aggregate loss on Junuary 14th 1819 of 1,114,077 L

Such was the state of their affairs when they thought proper to
make a new inroad on the funds of the Bank to the extent of
820,000,  Their situation was very nearly as had on the 28t days
of November and December 1818 and January 1819, on one of
which the other additional loan, that of 11,000, was made. ‘This
Tully appears from the prices of stock on those days.  On the
28th of November-it was at $1114, on the 28th of December 110
and on the 28th of January probably at par, certamnly not above
®107.

As to the additional $20,000 discounted for 8. Smith and
Buchanan, after the 13th November 1818, it does not clearly ap-
pear at what time the Toan was made. It must have been before
the 8th of March 18193 because it appears in the list of that date,
where the note is stated to be pavable on the 6th ()lell}' 1819, (h)
The history given of it by Mre. White, from the books, is this. It
was originally a note drawn by George Williams, and endorsed by
S. Swmith and Buchanan, and discounted regularty for them, asa
note on personal security.  On the 3d of March 1819 it fell due,
and was paid as a stock note.  The money to pay it was obtained
on the same day by discounting a note with the same drawers and
endorers, and for the same <um, as a stock note, at four months ;
which consequently became pavable on the 6th of July 1819, and
is the note mentioned in the list of March 8th iu that year.

————

(Ca) Sec page 98, (%) Sce page 82,
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This note, like all the others called stock notes, was discounted
by the President and Cashier, without either the knowledge of the
board, or any pledge whatever of $tock.  The effect of the opera-
tion was, to prevent the note which fell duc on the 3d of March
1819, from going for renewal before the board, where it might have
encountered some difficulty in the circumstances which then ex-
isged; and to blind the Directors a little while longer, by the ap-
pearance of paying so considerable a sum as twenty thousand dol-
lars.

Let us now pause and recollect, that all these loans, the addi-
tional $51,000, as well as the previous mass, were made to theme
selves, by themselves, under pretence of special authority frowm the
Parent Board, which they then alfirmed to have been given to them,
and have now made no attempt to prove, and of actual pledges of
stock, which have been pusitively and clearly disproved. Let us
also recollect that on the 13th of November 1818, after which thne
these loans of 820,000 and $51,006 were thus made to themselves
under false and fraudulent pretences, these persons were insol-
vent, and knew themaselves to be so, hopelessly insolvent, to the a-
mount of at least $1,000,000 : and cougequently that when they
committed these new depredations upon the funds confided to their
care, they had not the slighest prospeets or hope of ever being able
to pay principal or interest, and consequently not the least inten-
tion of paying either one or other: let us recollect all this, which
is certainly and undeniably established by the proof; and we shall
be fully able to decide upon the erits of a defence, which rests
wholly on an asserted intention to pay this very principal and in-
terest.

We shall be able indeed to decide upon a defence thus found to
be rotten to the core : but how shull we characterize acts, which es-
cape {rom the clearest definition and character of feiony, merely by
the aid of that technical principal of law which declares that a man
cannot commit felony, by any disposition however flagitious, of mo-
ney which the ower had placed in his hands, and which he therefore
could not in a legal sense be said to “take.”

What, I ask, can be said by way of excuse extenuation or apo-
logy, for this part of their conduct? Some indulgence may be
claimed for them perhaps, while they were elevated and borne for-
ward by the glittering bubble which they had so largely contributed
to raise. Some compassion mway be felt for their delusion, while
by the aid of heated imaginations, they conceived themselves to



190

e wnder full saif with a steady and favourable breeze, 1o the fairy
tand of wnbounded wealth, to some new Eldorado, where the streets
are paved with ingots of gold, and the flocks glitter with diamonds
hanging to their ﬂeecea. Some aberration may pm]np% be pardon-
ed, or at least may be excused, in persons acting under such in-
toxicating delusions. But when the storm had overtaken them,
and their frail bark dashed against the rocks, had sunk forever, angd
Teft not a plank to assist them in swimming for their lives, will it
be tolerated that they should tell us of their expectations still to
make a prosperous voyage, on the anticipated gains of which they
relicd for means of repaying new appropriations of our property,
made o themselves without our consent or knowledge, under cir-
cumstances so desperate?  No may it please your honovrs ! ®uch
an excuse, as relates to the last loans, would be mockery and insult
added to crime; and I think that I may venture to express the
hope, nay the confident expectation, that we shall lear of it no
more: Fhat we shall no more be tokl of “the intention of these
persons to pay the interest” upon their forced loans; nor hear a-
gain that in this allegation, respecting the intention of the Traver-
gers to keep the money two mouths without paying interest, the in-
dictment is not supported ¢

Neither, I presume, shall we again hear of their “intention to
pay the principal,” manifested by their giving their notes for it,and
placing those notes on the books of the Bank. It it be true that a
man cannot without absurdity alledge, that he intends to repay
money which when he takes it he knows that he never will be able
to repay, it follows that no such aliegation can avail him, in a court
of justice; nor any where else, where law or common sense fur-
nishes the rule of conduct and decision.

I now proceed to offier parts of the case ; which will be found
as rotten cvery where, as we have seen it to be here.

And here let me ask what is or can be said, in defence of this
enormous peculation and fraud ; by which under pretences proved
to be false and wilfully false, upwards of a million and an half of
the money confided to the care of these persons, was withdrawn
from the Bank by a combination between them and applied to their
own use, without the least security for repayment of either prin-
cipal or interest: withdrawn too as to a large part of it, at a time
and under circumstances, which, as they well knew, precluded the
possibility of paying either one or the other? What, [ repeat,
s or can be said in defence of such conduct?



197

These acts we are told, were done with a three fold view.~s
First of kindness to Mr. Dennis A. Smith; whom 1 adwit to he
now and to have been then worthy of all kindness, for the good
which he did, and the benevelence which constantly prompted him
to do still more: Secondly, of care for the interests of the Brauch
Bank, which are said to have been deeply involved in the fate of
the Mechanics’ Bank ; while that Bank inits turn depended on
the solvency of Mr. Smith, whe had became indebted to it beyoud
the whole amount of its capital: And thirdly a patriotic anxicty to
save the city of Baltimore, from the shock which it must have tuelt,
in the credit of all its monied institutions and the whole mercan-
tile class, from the apprehended failure of the Mechanics’ Bauk.
1 think | state the case fairly and fully.

I call it an excuse, may it please you honours, because I cannot
suppose that it is intended or considered by my learned friends, as
a legal defence or justification. (Here General Winder and My,
Kell declared, that they did consider it, and rely on it,as a clear
legal justification.) Beitso. Let us then enquire into its vali-
dity. -

_ And here I remark in the first place, that if the money which
they chose to apply to these bencvoleut purposes had been their
own money, the application, however unwise and chimerical, might
have been praiseworthy: at all eventsit would have been inuocent.
They would have had a right te dispose of their owu moeney for
purposes of benevolence, patriotism or speculation.  The mint
would have been their own, and the coin their own.  Above all
the risk and the loss would have been their own.  But how ov
when did my learned friends discover, that men have a right to dis-
pose of the money of others for purposes of benevolence or patrio-
tism? Was the money intrusted to their cave, for any such object?
Certainly not; but for a purpoese directly contrary. Why nof
consult the Bank, about this benevolent and patrietic application
of its funds? Why deceive it and its agents the Branch Directors,
by studied falsehoods, concealments, misrepresentations, false re-
turng, and false entries in the books? Was it necessary thus to
trepan and inveigle the Bank, into these acts of patriotism and
‘benevolence? If so this consequence at least follows ; that it was
known by these benevolent and patriotic persons, to be averse
from this mode of employing its money ; and that as the money be-
longed to it and not to them, and had been confided to their care
for purposes altogether different, their sound dutv required them fo
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abstain from such an application, and above all to abstain from
maning it by such means.

The crime lies in taking the money from the bank by these
means ; and not in the object for which it was taken.

In estimating the legal gilt, the legal character of the act of tak-
ing, that object can never be taken into view, any more than the
intenticn of restoring the money thus withdrawn. Docter Dodd,
no doubt, when he forged the bond of his friend and pupil the Barl
of Chesterfield, intended to pay the bond ; and probably to apply
the money raised on it to some benevolent or praiseworthy pur-
pose: perhaps to the most sacred of all earthly purposes, the sup-
port of an aged widowed and suffering mother; or of a wife borne
down by sickness or hunger: perliaps of children crying to him fur
bread.  Yet he was condemned: and although many have thought
that his case presented a {it occasion for the exercise of the pardon-
ing power, which may temper justice with mercy, nobody has ques-
tioned the legal correctness of the sentence.

Divine as well as human law teaches us not to do evil that goud
may come out of it: and common sensc teaches us, that if the na-
ture of crimes could be altered, by veference to the cbjects with
which they are ecmamitted, the whole moral and penal code must
be subverted.  "The excuse founded on objects and motives, may
be plead before the throne of grace, even in the exercise of that hu-
man power, which the poet of nature and truth tells us is “ likest
God’s,” the power of pardoning; such considerations may have
their weight: but in a tribunal appointed to administer the law, _
however they wmay affect the feelings, they must have no intluence
on the conscience or the decision of a court or jury. What I have
thus far urged rests on the idea, that the excuse set up, or the
defence, since iy learned {riend choose to call it so, is true in
fact. I now proceed to enyuire into its truth.,

On the Sth of March 1819, or about that time, this benevolent
and patriotic purpose, of securing the Branch Bank from great loss,
and the town from a dreadful shock, by enabling Dennis A. Smith
to pay his debt to the Mechanics’ Bank, was first disclosed.

James A. Buchanan, as the witnesses all state (a), first made
the disclosnre at a meeting of the Branch Board, in March 1819,
when he had the pay list of the 8th of that month in his hand. And

" what was his situation, and that of his associates, at the period

——

{"a_) See pages 118, 119, 120, 130, 131 and 132.
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when he thought fit to make this disclosure, to bring to light the
benevolent motives and views with which they had acted, in Anil,
June and December 1817, more than a year and an half before ?
The price of Bank stock on that day, will ufford an answer to the
question. It stood at $111 theshare. (¢} Compare this price with
what it cost them, as alleady explained, and the extent and utter
hopelessness of their ruin will appear. They were insolvent for
a million of dollars at least.

Look to their situation in amother respect. 'The resolution of
October 20th, 1818, (b) calling for stock lists from alt the Branches,
had been evaded ; and we have seen in what manner. (¢} The Pa-
rent Board, however, was soon convinced, it wonld seem, that
something was wrong in the Baltimere Office; and to check its
further deviations the resolutions of January 22d, (d} and Februa-
ry Ist, 1819, (e) were passed. They are couched in general terms,
but most probably had a particular view to the Office in Baltimure,
At length the Parent Board spoke out, plainly and positively, in
theresolutmn of February 19th, 1520, /f) w}uch called perempto-
rily on the Cashier of the Baltimore ()fﬁco in terms, for a particu-
lamdist of all notes discounted there on stack, with the names of
the payers and endorsers, a description of the stock pledged, the
rates at which the pledges were made, and caopies of the insteuments
by which they were effected.

The resclutions of January 22d, and February 1st, 1819, had
put a hook into the noses of these persons,and checked effectually
their further career. This of February 19th, compelled them 1o
open their mouths; longer silence became impossible s something
must be said, and on the 8th or 9th of March fullowing, and under
the pressure of this irresistabic necessity, they disclose for the {first
time, the benevolent and patriotic intentivns, by which they had
been actuated in making their forced loans, a year and an half be-
fore. The most indulgent kindness towards them must admit, that
a disclosure of this nature, made under such circumstances and af
such a time, is exceedingly suspicious. But they must not be con-
demned on suspicion. The disclosure perhaps, thowgh made so
tardily, and under so irresistable a pressure, may be true. Lct us
enquire into its truth. 1 beg your honours to accompany me
through the enqmry ; and I speak with entire confidence when I say

(a) See page 99. (75 ) See page 27.  (“c_) Bee pages 57, 58, K mann
(d) Seepage 7 and 2B. ("¢ ) See page 28. () See Puge 2,
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that it will result in proving this whole story, {o be absolutely dos .
titute of truth, in all its parts. 1t 18 indeed a most tllb"’llstlng
tissue of falsehoods and I'touch it with leathing,

The excuse, or the defence, if my learned h iends will still per-
sist in calling it so,amounts to this: that the purchases of stock from
Dennis A. Smith, gave occasion to their discounts to themselves,
under the name of stock loans; and that the object of these pur-
chases was to enable Mr. Smith to pay lis debt to the Mechanics’
Bank, and thus save it from ruin and the Branch Bank frum great
loss.

Let us apply the touchstone of dates to this story.  Dates are
the spear of Ithuriel ; and when {raud, under whatever disguise it
may lie concealed, is touched by them, it immediately starts up in
all its native deformity.

The firstenquiry is, did their purchases from D. A. Smith really
give rise to these forced loang from the Banch Bank ?

Their first purchase from Mr. Smith was in April 1817, and
their second in June of the same year. (a) These two purchases
embraced 19,940 shares, which cost 82,591,368, and gave Mo,
Smith a profit of $1492,625. (a) All this was accomplished befare
the month of July 1817. They had found the means of purchasing
stock to the amount of nearly two millions six hundred thousand
dollars, for which they had paid; and these purchases had yielded
Mr. Smith a profit of very nearly half a million, which he had re-
celved. T repeat and request it to be remembered, that all was
accomplished before the month of July 1817.

And when did these stock loans commence, which we are so
emphatically and perseveringly told, were produced and rendered
necessary by the purchases from Mr. Smith ? Turn to Mr. White’s
testimony and explanation of the stock loans, () and you have the
answer. The first of them was that of 30,000 en the §th of
August 1817, at least five weeks after the second purchase from
Dennis A. Smith, Next followed that of August 12th 1817 for
$340,000, six weeks at least after the second purchase. Then
came those of August 22 (¢) 1817 for $215,000, and August 30th
for 260,000, of the 4th and 5th of September 1817 for 47,000 and
RK163,000,and of the 11th of the same month for $37,000. which al-
though it originated earlicr, Jid not become a stoek note till that

Zu) Sec pages 136, 137, (&) Sce pages 29, 42, 43 and 44, () See page 30.
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day.(a) These were all for 8. Smith and Buchanan, and consti-
tuted a mass of 81,314,000.

James W. M*Culloh’s first stock note was that of September
5th 1817, for 315,000, which was soon followed by those of Oc-
tober 7th 1817 for 815900, and of the 23d, of the same month
for 25,000, making a total so far of 855,000. And on the 20th of
October 1817, George Williams’ part of the operation commenced,
with a note for $90,000, which added to the previous discuunts of
8. Smith and Buchanan (%1,314,000) and James W. M<Culioh
(55.000) produce an aggregate of $1,449,000 which these persons
had obtained, or rather taken to themselves, under the name and
colour of stock loans, between the months of June and December
1817 that is after the second purchase from Me. Smith, and betore
the third, which it must be remembered was made in December
1817 (a). Afterwards, it is true, that is on the 14th of February
1818; they took up the note of $510,000), (b)) which seems to have
been done to hold up the appearance of a compliance, with the
pressing order from the Purent Board of February 5th 1818 (¢) to
curtail on stock loans. But they scon went on fo make new loans
to themselves, soas to render the curtuilment rather apparent than
real; or rather 3o as to make the real curtailment very inconsidera-
ble. This, however, is unimportant to the present view of the case,
the object of which is to shew, how little connexion there was be-
tween the stock loans in question, and the purchases from Denais A,
Smith: or rather toshew that there was no such connexion whatever.

And accordingly we see, that these stock loans commenced five
weeks after they had effected their two first purchases, and that at
least six weeks before they made the third, they had pushed their
operation of stock loans to very nearly its greatest extent. The
whole amount was $1,542,136 12. 'Flie amount taken from the
5th of August tothe 20th of October 1817, inclusive, was one million
four hundred and fifty nine thousand dollars. Hence it ts quite
clear, that except as to the difference between these two sums, a-
mounting to eighty three thousand one hundred and thirty six dol-
lars twelve cents, the stock loans could not possibly have had the
smallest connexion with the purchases from Mr. Sniith, the money
for which was no dvubt raised, by hypothecating the stock in Lon-
don Liverpool and elsewhere, (d) and then drawing Bills on the
funds thus created,

e
€a)See page 30 (4) Sce pare207c) Sce page 56 {4 See paper « pages 91,97
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Rut? this 15 not the worst part of the detection bad as it 1.
The whole amount of Smith“s debt to the Mechanies™ Bank never
cxceeded {from eight to nine buudred theusand dollars. Thisis
clearly established by the testimony of Mr. Smith himself, («)
who states the debt at frem seven to eight hundred thousand
dollars ; and of Alexander Brown, (b) a most intetligent witness
and pacticularly well informed on this subject, who says that it
was from eight to nine hundred thousand doflars. Mr. Mere-
dith, indeed, at first supposed that it amounted to twelve hundred
(housund dollars, but he afterwards admitted this to be auerror (¢l
Now we are fo recollect that the very first act of Mr. Smith, when
he found in the beginning of April 1817 that his embarrassments
increased upon him so as to render his failure inevitable, was to go
like an honest man, and put into the hands of his friend and counsel
Mr. Meredith, then a director of the Mechanics” Bank, no less
than four hundred thousand dollars in good and available securities,
{0 be applied in discharge of his debt to the Bank. This payment
so promptly and honorably made, reduced his debt to between four
and five hundred thousand doltars, according to its amoant asaltey-
wards ascertained. At the time of making the payment much less
was supposed to remain due (d).

Nuw let us recollect that My, Smith cleared, by his two first
sales of stock to this association, those of April and June 1817, the
sum $192,657 ; (¢) which was quite enough to pay all that remain-
ed due to the Mechani s’ Bank, after thv payment of $400,000 in
April 1817, according to the highest estimate of the debt.  Where
then, will my lmlrned Triends be so good as to inform me, was the
rLecessity for the third purchase {rom this gentleman, in December
1817, at the extravagant rate of $135 to the share,and to the enor-
mous amount of $1,860,000F Thiey cannot tell me, 1 am sure; not
because they do not know, but because their situation forbids, 1T
will by and by tell them: but in the mean time 1 must present one
more view of the sulject, and a still more important one, for the
consideration of the court.

These speculations in stock with Mr. Smith were made, 1t1s said,
to enable him to save the credit of the Mechanics® Bank, by paying
his debt to it, and thus ena bling it inits turn to pay the debt which it
owed the Baltimore Braneh, Now what was Me. Smith’ situation
in refation tothe Mechanies’ Bank, wlen these purchases began.

(a) Sce page 125, (4) Sec page 23,24, 25, {c) See page 135 and 12
(1) S¢e page 125 and 123, (e YSce page is7.
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T answer that he had already, from other resources, quite inde-
pendent of the first of these purchases, made a payment to the
Bank of 400,000 (a). It does not appear by direct testimony at
what time this payment was made : but it was just at the time of
his stoppage, and indeed before he stopped, and when he only
perceived that he must stop.

This stoppage, as Mr. Smith has informed us, (b} took place on
the 9th of April 1817 ; and he also states expressly, that the first
sale to the Traversers was after his stoppage. We know be-
gides from the testimony of Mr. Meredith and Mr. Brown, that the
payment of $400,000 was made in “bills receivable™ or promi-
sory notes ; some of which to the amount of $230,000, were dis-
counted by the Branch Bank, and the rest by individuals. Now
there is no prouf, and it cannot be presumed, that the Traversers
paid Smith for his stock in bills receivable, falling dde at difterent
and some of them at remote periods. It is clear that these hills re-
ceivable were a part of his estate and effects, derived from his com-
mercial transactions, and wholly independent of his sales of stock.

Thus we see that without reference torthe first of these sales,
and even before it was made, Mr. Smith had paid no less a sum than
$400,000, on account of his debt to the Mechanics® Bank. Now
let us enquire what effect this payment had on the affairs and cre-
dit of the Mechanics® Bank, and its situation with the Office of Dis-
count and Deposit at Baltimore. Here we may safely receive the
testimony of Mr. Brown, a Director of the Mechanics’ Bank at that
time, a very intelligent man, and the most efficient agent in the
whole arrangement.

He tells us, (¢} that he considered the Mechanics’ Bank as secure,
after these notes to the amount of $400,000 were assigned to it,
by Mr. Smith. This view of the case is supported both by M.
Colt {d) and Mr. Meredith; though not so expressly by the lattex
gentleman as by the former. They all agree in stating that there
was but one meeting of the joint committee, on the affairs of the
Mechanics’ and Branch Banks, at which every thing was fully and
satisfactorily adjusted, and the Mechanics’ Bank placed in an casy
safe situation, I will now introduce to your llonors a witness, whose
accaracy neither the ‘Traversers nor their Counsel will call in ques-

 tion, and who fully supports the same statement. He also proves

(a) See page 122, 123, Mr. Meredith’s testimony, and 124 Mr. Brown's
(%) See pages 138, {c) See page 124, (d) Sce page 126
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the very important fact, that this satisfactory and advantageous sef.
tlement, satistactory and advantageous to both parties, took place and
was finally accomplished on the 24th of April 1817, This witness
3s Jamnes A. Buchanan, then President of the Baltimore Branch.

In his letter of April 23th 1817, (4) he oflicially inforins the
President of the Parent Boand of this arrangement, which he says .
took place on the preceeding day. In this letter we find this very re-
markable expression : remarkable 1 mean when taken in connexion
with the defence which I am now considering. “A full free and
unveserved interchange of opinion took place, the result of which is
a satisfactory conviction to our minds, that the Mechanics® Bank
can sustain no loss from Mr. Smith.”?

On this letter comment would be superfluous. T will barely re-
wind your honors that the adjustment which thus placed the Me-
chanics’ Bank out of danger of “loss fromn Mr. Smith,"” was effected by
means wholly uncennected with those purchases of stock from M.
Smith, which the writer of this Ietter would now have us to believe
were made for the express purpose of enabling him to pay lis debt
to the Mechanies” Bank, and in all probability before the first of
those purchases took place.

There is also an official letter from James W, M<«Cullah, to the
Cashier of the Parent Bank, dated June 23d, 1817, (5) in which the
same suhject is mentioned, not so fully indeed, but to the same ef-
fect. I merely recal this letter to the recollection of the court,
without detaining it by any detail.  DBut I must refer somewhat
more porticularly to one from James A. Buchanan to the Cashier of
the Parent Board, which bears date on the 31st of October 1817. (¢)
In speaking of the arrangment of April 24th 1817, he uses this re-
markable expression, “the Mechanics® Bank is of unimpaired credit;”
and this state of things he ascribes not to any subsequent operation,
but solely to that of which he had made mention in his letter of A-
pril 25th.

But should we admit that Mr. Smith’s means of making this
payment of 100,000, in April 1817, were derived in whole or in
part from the first sale to the Traversers, that of 7104 shares in
the same month, how wounld it avail them?

The whole amount of this sale was $886,400, and Smith’s gain
from it, as stated by himself, (/) was $116,080. This gain if it ac-
crued before the payment of 8400,000, and made part of it, still
left a balance of 8253,920 which Le unquestionably derived from

{ay See page 134. (4) See pages 134, 5. () See page 135. (d)Sec page 157
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‘his own means. And after he had cffected this payment Lie sl
owed the Mechanics’ Bank, as was afterwards discovered but wot
suspected at the time, a debt of between four and five hundred
thousand dollars.  Let us call it five hundred thousamnd doliars,
that we may be sure not to rate it too low. To pay this 300,000
he possessed those ample resources, which enabled Lim to discharge
8 debt of five millions in the course of that year. The Mechanics®
Bank had placed its debt to the Branch on a satisfactory fonting,
and was itself in a safe and easy situation, with its credit “unim-
paired” and public confidence restored. In this state of things the
second purchase is made ; that of 12,536 shares n June 1817, at
$136 the share, amounting to $1,701,896. Did the state of My,
Smith’s affairs, of those of the Mechanics’ Bank, or of the Balt.
more Branch, at that time require this enormons speculation ? Cer-
tainly not.  Neither he nor the Mechanics’ Bank required  the
least assistance. He had paid them $100,000, and they had paid the
same sum to the Branch Bank. His balance to the Mechanics’
Bank, and their balance to the Branch were placed on a satisfac-
tory footing; their credit stood “unimpaired ;" and public confi-
dence was completely restored. It is therefore worse than mocke-
ry to tell us, that the second purchase was made for the purpose
of supporting Dennis A. Smith and the Mechanics’ Bank.

Let us however grant that it was so, and then enquire how far,
even this concession will aid their case.

The amount of the second purchase 12,536 shares at $136 the
share was 1,704,896, and Smith’s ain on it was 8346,577. (@) Af-
ter his first payment to the Mechanics’ Bank, of 101,000 in Apri]
1817, he had still from three to four hundred thousand dollars to
Pay, as he himself states ; (b) or from four to five hundred tiousand
dollars, as Mr. Brown thinks. (6) 1t may be safely stated at
8400,000 as an average of these different rates. Now of this
$400,000 the sum of $346,577, was furnished by the second sale;
leaving a balance of only 853,423 to be provided for by the third.

Here at least it might be supposed, that all anxiety about Den-
tis A, Smith and the Mechanics’ Bank, departed from the breasts
of these kind and patriotic persons : morc especially as we find
that in December 1817, when he made his final payment to the
Mechanics’ Bank, he not only possessed and paid to the Baunk

$155,000 in promissory notes, clearly not derived from an ¥ of these
e ——

(a)See page 137. ("6 ) See page 125
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saies, but the Calverton estate besides, which the Bank received ar
£90,000, being 330,100 more than the amount of the mortgage,
from which it was released in consequence of the last sale. (a)—
But no! their anxiety continued to be so great, for this most esti-
mable individual, and for this institution so important to the puh-
lic, that it impelled thew to make a third purchase from him in
December 1817, at the extravagant rate of $155 to the share, and
to the enormous amount of 81,860,000 ; by which he was to be en-
abled to acquire a profit of $35,000, being little more than the ba-
lance remaining due from him to the Mechanics® Bank, after ap-
plving in pavment a sum equal to the gains derived from the two
former operations.

And this is the absurd and extravagant tale which is set up as
adefence in a court of justice, and which we are gravely required
to believe!  We are gravely called on to believe that th ese men,
from motives of mere benevolence and patriotism, engaged in a
speculation in Bank stock to the amount of 84,451,376, the whole
of wliclh was purchased at an average of $138 to the share, and
nmore than one third of it at the extravagant rate of §155, for the
sole purpose of furnishing Mrv. Smith with additional means of
paving a «debt of 8800,000, {o the Mechanics® Bank, of which it is
clearly in proof that means derived from other sources had enabled
him promptly to discharge one half, so as to put an end to all dis-
quictude, and place the institution in the safe and easy situation of
“unimpaired credit™!!

To such a tale it 1s, T repeat, that a court of justice acting on
oath, and invested in this case with the powers and obligations of a
Jury, ts gravely called on to give credit!!

We are now prepared to understand and to explain the real
motive and object of these purchases, and especially of the last.
The two first were manifestly hold and wild speculations, upon
the rise of Bank stock ; and had they been made at the risk of the
speculators themselves, or with their own means, might have stond
on the same groutnd with other instances of this species of despe-
rate gambling; by which enormous gains are sowmetimes made, at
the expence of the less fortunate gamesters, and enormous loss as
frecquently incurred.  This applies more strongly to the second
purchase than to the first ; although both are of the same character.
But the third stands on different grounds, and requires more par-
ticular explanation.

e ! Sec page 125
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This explanation is found in the situation of these parties, and
of their stock speculation, in December 1817, the period of the
last purchase. Let it be recollected that the purchase embraced
12,000 shares at 3155 to the share, and amounted o one milljon
‘eight hundred and sixty thousand dollars,

Nobody can suppose that men of the knowledge and inelli-
gence possessed by these Traversers did or could believe, tha:
Bank stock was or ever could be worth $155 to the share of 2100
It was well known, and could not have been forgotten, that the old
Bank of the United States, existing in the most prosperous period
of commerce which this country ever saw or ever can expect to
see, with a capital of only ten millions of dollars, and comparafive-
ly few rival Banks, divided regularly no more than 8 per cent an-
nually; and that such dividends, supported steadily through a leng
succession of years, gave a regular settled.price of only §11n to
the share of one hundred dollars. How then was it possible for
any men of sense, with these facts fresh in their recollection, to be-
lieve that a Bank with a capital of 835,000,000, a commerce great-
ly diminished by the changes in the political state of the world, and
& much greater number of powerful vivals in the state Banks; in
short with a great diminution of the demand for Bank capital, and
a great increase in the supply; could make and steadil ¥ support
such dividends, as would sustain its stock at 40 per. cent. advance,
much less at 55! No, may it please your honours; these men be-
lieved no such thing. They had been long and deep!l ¥ engaged in
blowing up a bubble, on which they hoped to float to fortunc. Nut
only their hopes of fortune, but their sole chance of escape [rom
utter ruin exposure and disgrace, depended cou keeping this bubble
afloat. Should it break they must sink, and they knew it well, to
utter perdition. Under their two furmer purchases from Siith,
they held the enormous quantity of 19,819 shares, which indeprnd
eatly of brokerage commission and other charges, had cost them
$2,591,376. Very nearly two thirds of this vast mass of stock hait
cost them the extravagant price of §136 to the share of one
hundred dollars : that is 36 per cent above par. For the rest ey
had paid a high price. A slight fall on so great a nunber of shayes,
must produce their ruin, Mr, Smith, more skilled than they in
such speculations, had by his activity and intelligence obtained the
controul of 12,000 shares more. He Leld contracts for them, by
virtue of which he was to have them, on paving a eertain price—
If he did not pay it he failed to get the shares, and stood where he
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was before. 1t hie could obtain a ligher price from others, ull t)e
difference was gain 1o him. e knew the situation of these wen,
and that he held their fortunes their reputation and their very ex-
istence in his hands.  They knew it too. e bad but to go inte
the murket with his 12,000 shares, and the bubble must burst.  He
would remain where lie was, but they niust sink into hopeless ruin,
He therefore prescribed his terms, which considering his power o-
ver them may be regarded as moderate ; and they were comyelled to
submit. He contented himself with a gain of $35,600 besides the
relfease of their mortgage on his Calverton estate, to the amourit of
forty thousand dollars mere. This release, he tells us indeed, was
not an express part of the bargain ; and we are given to understand
{a) that it proceeded from a grateful liberality on their part, on ac-
count of the large benefits \\lmh they had derived from the two
first purchases.  We also learn from Mr. Smith, (a) that he receiv-
ed an assurance from one of the purchasers, James W. M<Culioh,
that if any profits should arise from the last purchase, they should
be assigned to him (a).

This no doubt was intended to be understood, as a Farther in-
stance of liberality and gratitude on their part; but we may under-
stand it as an additional proofl, that the real object of the purchase
was to keep him and his 12,000 shares of stock out of the market:
and such I have no doubt was the true motive of this most extra-
vagant and desperate speculation.

Before T quit this sulject of the arrangement of Dennis A,
Smith's aftuirs with the Mechanics® Bank, and the settlement be-
tween that Bank and the Baltimore Branch ; T must take some no-
tice of a circumstance, frequently mentioned and much relied on in
the defence : T mean the secrecy enjoined on the committee of
conference from the Branch Bank, in relation to the manner in
which the settlement with the Mechanics® Bank had been effiected.
This injunction of secrecy my learned friend who conducts the
defence, seems to consuder as of very great importance ; and indeed
he finds in it the only explanation which he has attempted to give,
of the false entry made by James W. M<Culloh, in the books of the
Branch Bank, on the 11th of Novenber 1818, a vear and an half
alter the injunction was laid.

Now it is perfectly clear that this injunction of sccrecy was
laid by the committee of the Mechanics’ Bank; and that its object

‘e Ree paze 177
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was te prevent the public from knowing how deeply that Bank had
been and still was implicated with Dennis A. Smith, whose failure
could not be concealed. For although the two committees were
perfectly satisfied, at the meeting on the 24th of April 1817, as to
the ability of Mr. Smith to pay his remaining debt to the Mecha-
nice’ Bank, and that of the Mechanics® Bank to pay all that it
still owed to the Branch, yet these matters getting abroad might
easily be misunderstood, and would be very likely to ereate a gene-
ral alarm, which would not be less dmgerous for being unfounded.
To prevent this danger was manifestly the object of the injunction
of secrecy ; a very prudent precaution, which had a very happy ef-
fect: for we find that the alarm entirely subsided, in a very short
time, and that confidence in the solidity of the Mechanics® Bank
was soon restored. This is fully proved by Mr. Brown Mr, Me-
redith and Mr. Colt. But it is perfectly clear that all this had no
relation whatever to the affairs of the Branch Bank, except so far
as that institution had an interest in common with the rest of the

. community, in maintaining the credit of the Mechanics® Bank ; and

that when Mr. Smith in December 1817 maie the final payment of
his debt to that Bank, all motive for secrecy ceased, and the injunc-

+ tion was no longer regarded. It is impossible I apprehend to recol-
" lect and compare the testlmony, without being fully impressed with

the correctness of this view of the case.

< One other remark, connected with this part of the case, may
it please your honours, before I proceed to the other points which
remain to be discussed.

Great pains have been taken to prove, on the part of the Tra-
‘¥ersers, that some of the Branch directors, and especially Mr,
Colt, expressed strong approbation of the conduct of these persons,
‘a8 explained to the Board by the President on the 8th or 9th of
Macch 1819, Mr. Colt is stated to have been so much struck with
their merits in this transaction, as to declare that if the Branch
lost “the whole line of $600,000,” it would still be under great
obligations to them. It was to this 'zupposcd fact, I presume, that
i\y learned friend alluded in his opening address; when he said
llat some of those who are now most eager in prosecuting his cli-
ts, were formerly the first to praise the course of conduct for
Which they were afterwards indicted. I shall not now stop to en-
‘quire, how much of mistake there is in this testimony. There cvi-
ﬂently 18 some mistake, and probably a great deal: for it is quite

-Aear that there existed at the time no “line of 8600,000; and
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weither Mr. Colt himself, nor Mr. John Hoffman who stood at his
side when the remark 3s supposed to bave been made, recollects any
thing of (e) the kind. It equally escaped the attention of My,
Beatty. () But adnitting that it was made, Task what does i
prove? Certainly nothing but this, that Mr Colt was deceived
and imposed on, as it was intended that he and the other Directarg
shonld be. He and they had heard a tale, which we now know to
have been wholly false; but which for want of the information
that we possess, hie and probably they believed to be true.  'Fhis
proves that the deception, as far as he was concerned, produced its
intended effect.  But is it less o deception, because he was not a-
ble at the moment to detect it?  Was it less [alse, because he at
the moment did not know it to be false?  And what is this boast.
ed argument, but a second attempt to prove, that {raud ccases to be
fraud, whenever it succeedsf

I proceed now to review the means put in practice by these per-
sons, to deceive the Parent Board, and to conceal from it their mal-
practices in the Baltimore Branch.  These devices I consider as
part of the “res gesta,” and as imporfant in shewing the “qua
animo;** the intention with which the acts charged in the indict-
ment were done.  And I need not remind such a court as 1 now
aldress, that subsequent acts in relation fo the same matter, are
frequently our surest guides in searching for that previous intent,
in which ecriminality consists.  Fraudulent conccalment, conse-
quenily, aftords the strongest evidence of fraudulent taking. Let
us therefore take a brief review of the falschoods and frauds, by
which the taking of this money from the Branch Bank was attempt-
ed to be concealed.  For this purpose I must recur again to the re-
solution of October 30th, 1818 ;5 which first called upon the Branch
Banks, for distinct accounts of loans upon stock. (¢)

This call, as we have already had occasion to remark, was gene-
ral in ifs terms, so as to include all the Offices of Discount and
Deposit; but very specific and precise in its objects. It embraced
three points ; first a separate list of notes discounted on stock se-
cwrity ; secondly the names of the drawers and endorsers; and
thirdly an account of the stock pledged. (d)

Tt is quite ohvious, that a true answer to this call would have
disclosed the whole fraud of the Traversers, and produced an im-

(a) See pages 132, 133, (74 ) Sce page 131. ("r) See page 27
£d) Sec pages 62, 63,
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meurate explosion.  This they knew as well then, as we know it
now. They seem, nevertheless, not to have preceived at first, how
this catastrophy might be avoided. It appears from the testinony
of Mr. Dennis A. Smith, (a) that a stock list was preparcd and car-
ried by James W. MCulloh to Philadelphia, which it was fonnd
necessary to alter, befure it could be presented to the Parent
Board ; and this alteration, as we further learn from the sanie wit-
ness, was to consist in transferring part of the stack loans, to loans
en personal security. This measure, it seems, was advised by
Jonathan Smith, the Cashier of the Parcent Bank; and it was not
whispered in “unwilling ears””  M<Culloh forthwith returns to
Baltimore, without presenting the list to the Parent Board, () and
begins to prepare for this indispensible alteration.

The first step in the preparation that has come to light, was to
write a letter on the Sth of November 1818, to the Caslier of the
Parent Bank (a). This letter, obviously intended for the inspec-
tion of the board at Philadelphia, paves the way for the meditated
alteration, by stating that « entries had sometimes been debited to
Yoans on stock, which should have been to bills on personal security ;
and vice versa,” ‘This we now know, and he knew then, was ab-
slutely false. No such entries are found in the books; nor is it
aow pretended or intimated that any such exist.

.. The next step is of the same general character, but far more

e and heinous. The first was a simple falsehood, wilful in-

,and told with the deliberate purpose of deceiving: This is

ry of the deepest die ; a deliberate falsification of the books
sted to his care, which he was bound by every tie of honor, and

the express terms of his oath of ofiice, to keep faithfully. They
Id have been as sacred in his eyes as the honor of his mother.

ey are the records on which the rights of all interested in the
fmstitution depend ; and to alter them islike removing the land-
marks of property:a heinous offence in any one, but in him to
whose official keeping and to the sanction of whose oath they were
fided, a crime of the darkest hue. Yet this crime these per-
did not hesitate, or at least did not forbear, to commit, for
purpose of concealing their frauds from the Parent Bank, as

I'as from the Baltimore Branch. I say “ these persons,” may
bplease your Honours : because although the proof is that Mr.

!‘Cu\loh alone ordered this alteration, it is vet in full evidence
—

{a) Sce pages 62, 63,
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that he and Buchanan acted in concert, throughout the whole trans-
action to which it relates, and of which it makes a most inportant,
part.  The presumption therefore clearly is, that he concurred in
this part alse. [If he wishes to have it otherwise believed, the bur-
den of the proof lies on him; and such proof ne attempt has heen
made to produce.  Let us now ook at this alteraton of the books,

Mr. Rutter one of the book keepers of the Baltimore Branch,
informs us (a) that on the 13th of November 1818, James W. M-
Culloh the Cashier handed to him an entry, written on a separate
piece of paper, and directed bim to copy it inte the day book; wiich
he accordingly did. He says that it was the hand writing of M--
Culloh himself, and that he entered it without further enguiry :
conceiving it, I suppose, to be his duty, as it undoubtedly was, to
make any entries in the books which the Cashier might order.  He
then opened the book and read from it the entry thus made. Per-
mit me fo read it to your Honours, from the copy which I helit in
my hand, and which was made at my request by Mr. Rutter.  "T'he
Book is here to atlest its correciness.
“Bills Receivable To Loans on Stock Dr.

For this sum, being amouut that bad at various times

been charged, as lent upon the hypothecation of stock

at this office, hut which should have been charged (o

Bills Receivable, as ascertained by making up a list

of the loans existing upon stock, hypothecated here

and at the Bank of the United States. $852,683 64.»

The court will recollect that the books have been produced and
mspected @ That they have laid on the table three weeks, open to
the Traversers and their Counsel : that the assistance of the clerks
in attendance, and of-the present Cashier, has at all times been
readily afforded : "That access has always and readily been given to
these boeks, out of court, tor the purpose of more careful and con-
venient examination ¢ and that no attempt has been made on the'
part of the Traversers, to point out any such errors as this entry
and the letter of November 9th import, nor indeed any intimation
that such errors exist. On the contrary it fully appears, by the
inspection of the books themselves, as well as by the testimony of
the clerks and the present Cashier, that no such errors exist.  Thas
it is established, and  indeed admitted, that the entry is absolutely
false.  And my learned friend who conducts the defence, hasbeen

{u) Sce page 61,
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able with all his ingennity, to suggest no better excuse for it, than
to vay thatit might in some way which he did not attempt to ex-
plain, be connected with the injunction of secrecy imposed in A-
pril 1817, on the members of the joint cowmittee from the Branch
and Mechanics’ Banks.

Its falsehood being thus undeniably established, let us enquire
a little iuto its object and effect.

For this purpose we must resort in the first place, to the state-
ment of their stock and stock loans, which these persons exhibited
in Philadelphia in March 1819, and which is called the paper x ().
1 shall hereafter have occasion to advert to it, with other views ;
but my present use of it, is to shew the amount and condition of
the stock held by these persons. It informs us that they hLad
18,290 shares hypothecated at par in the Bank of the United
States ; and that on 5264 shares, part of the 15,290, they had taken
there 25 per cent advance ; leaving 13,020 still at their disposal, so
far as it had any disposable value above par.

Twenty five advance on these 13,026 -shares would

amount te $325,650

This paper also shews, and it is the first intimation

which we get on the subject, that they held in the

Baltimore Braach 2,558 shares, which at par would

yield . %255,800

and 25 advance on them would be 63,550

This was all the stock security over which, accord-

ing to their own shewing, they had any pewer of dis-

position ; within the limits of 23 per cent above par,

the utmost limit to which discounts on Stock had

ever been authorized. It produced the sum of $643,400.

It is true that not one of these 13,026 shares was in fact hype-
thecated at the Baltimore Branch, for the additional loan thus
obtained on them; and that no hypothecation existed there or
any where else, of any part of the 2558 shares. Neither was any
lien given, in any way, to the Parent Bank or the Baltimore Braucl;,
on the 13,026 shares, beyond their par value. Butstll this secu-
rity, to this extent, wasin their power ; and their object was to re-
present untruly to the Parent Bank, in answer to its call of Octo-
ber 20th, 1818, that their stock loans in the Baltimore Branch had
not gone beyond this security : that is had not exceed $645,100.

St ——

{e) See page 91,
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Had they told the {ruth on the 1ith of November 1818, it must
have appeared, that on this security of $645,100, or rather on the
pretence of it, they had then made loans (o themselves to the a-
monnt of §1,581,836 12 : that being the amount, as we have alrea-
dv seem, of their stock [oans on the 13th of that month.{e) Such
a di~closure would have been fatal to alf their plans and hopes.—
The truth therefore was to be concealed ; and the Parent Board
was to be imposed on, as the Branch had heen, by a false statement.
Tu Iy the foundation of this false statement, and to give it colour
and support, was the object of their false entry of November 14th
1518 :onwhich my learned friends on the other side have bestow-
ed the gentle appellation of “the transfer entry.” Now let us sec
its effects. i

This entry transferred $852,685 64 from loans on stock, to
loans on personal security. Being posted immediately into the
ledger, as Mr. Rutfer informns us that it was, it there formed an
itemn in the general account of stock loans, the balance to the de-
bit of which, as proved by the same witness and the books, () was
83,402,453 78. We know tlat a stock list was transmitted to
Pliladelphia, on the same day when this entry was made, Novem-
ber t4th. 1818 (¢} but net having been able to produce it, or to
prove the copy that was offered in evidence, we do not know what
it contained.  We may however fairly conclude, that it did not
differ materially from that which was transmitted by these persons
in March 1819, only four months alterwards. By recurring to the
stock list of March 9th 1819, (¢} we tind in the first place, that it
represents the stock loans as amounting on that day to 2,400,262 90
only %2,232 88 less than the balance standing on the ledger, to the
debit of stock loans, en the 14th of November 1818, as proved by
Mr. Rutter: () and secondly we find, that it represents the whole
stock debt of the Traversers, on the 8th of March 1819, as amount-
ing precisely to this sum of $643,400; exclusive of 83,400 stand-
ing tu the separate accaunt of Jumes W. M<Culloh, and secured by
an actual hypothecation of 34 shares.

[t cannot be conceived that the near agreement in the total
amount, between the account in the ledger on the 14th of Novem-
ber 1818, and the stock list of March 8th, 1819, is accidental. It
must have been produced by the operation of the false entry, equal-
ly on both.  Norcan it be conceived that the stock list furnished

3. (4 ) Sce page 68, (Tc) See pages 58, 59,

("« ) See page 71,2
es 73 and T,

{d Sec pages
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on the 8th of March 1819, differed in any material particular from
that of November 14th, 1818. As the latter represented the stock
debt of the Traversers to amount to this precise sum of 615,400,
we are authorized to conclude that the former gave the same re-
presentation: and consequently that it was the effect, as it certain-
ly was the object, of this false entry, or to use its mere gentle
name thiz “{ransfer entry,” to represent these persons to the Pa-
rent Board, as borrowers upon stock to ne greater amount, than
they might cover by unappropriated stock security which they
held.

And this false entry is not the only fraudulent device employed
by the Traversers, to deceive the Parent Board, evade its call of
October 20th, 1818, and keep it in the dark as to the true state of
matters in the Baltimore Branch. We lLave seen that it was not
till the 14th of November, 1818, twenty four days alter this order,
that a pretended obedience was yielded. M<Culloh's letters of
that date prove, that a stock list was then sent; for which diligent
search has been made in the Bank at Philadelphia, without sue-
cess. (a) How why and when it disappeared remains to be ex-
plained, by those who may be interested in the explanation. Itis
enough for us to shew that it was there, sonn after the 14th of No-
vember, 1818 ; which we have done by M<«Culloh’s two letters of
that date to Jonathan Smith. () These letters, tuken in connexion
with those of October 26th and November 9th, () furnish us with
some other important particulars, in relation to the list then trans-
mitted.  First that it varied from former returns: secondly that
this variation consisted in representing the amount of loans wpon
stock as less, and that of lvans on personal security as greater,
than in the preceeding statements: Thirdly that it was produced
by the discovery and correction of some errors in the hooks, which
consisted in charging to the account of discounts on stock sume
loans, which ought to have been charged to personal security : and
fourthly that the correction of these errors had produced the de-
lay, in furnishing the statement. Here the leading and important
fact, thus officially communicated to the Parcut Boarl, through ics
Cashier Jonathan Smith, the fact which gives importance to all the
rest, on which the whole matter furns, is that errars had been idjs-
covered in the books : and this assestion we now know to be wln-
lutely false. It is proved to be so by the production of th by

——

(a) See page 66. (4) Sce pages 58 and 5
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wiich have been open for more than a fortnight fo the inspection of
the “raversers and their Counsel, without the least attempt on their
part to shew any such error, or indeed the slightest intimation that
anv such evists. ~ Here then is a plain and palpable “sugzestio
falsi®* to the Parent Board, in answer to a clear and positive eall
for official inforimation.

It was foltowed up by an equally palpable « suppressio veri,”
in relation 1o the Rranch Board: for all these four letters are
withheld from the letter book, the official record of the Branch
Bank, where it was the duty of the Cashier, James W, M<(ulloh,
the writer of all these letters, to see that they were faithfully en-
tered, for the information of the Board. To this point the testi-
mony of William L. Gill, the corresponding clerk, and the letter
bouk itself (&) are full and conclusive.

Why this <uppression of important official communications? I
answer that they were thus kept out of view by the Cashier, in vio-
lation of his duty and his oath, (b} to hoodwink and deceive the
Branch Directors ; who would instantly have detected the false-
hood had the letters been there, and exposed it by a reference to
the books.

There is another falsehood in the last of these letters, whicl
was told to prepare the way for the next step, in this disgusting se-
ries of frauds and impositions. 1t says, in relation to the errors
which the writer pretends to have discovered in the books, * these
variations adjusted, the next statement will accord; unless some
small loan is taken up or paid off™ If he meant that the next
statement would accord with that which he then transmitted, no
doubt he told the truth : but this was not what he meant ; or at
Ieast not all that he intended to give the Parent Board to under-
stand. Heintended to tell them, not merely that the next state-
ment would accord wjith that which he had transmitted, a very su-
perfluous piece of information, to say the least of it ; but to make
them understand that it would accord with the true state of facts,
as appearing on the books. e shall now enquire how Fe kept,
and how he intended to keep, this promise.

This brings me to the Siock List and Pay List of March 8th
1819, which are clearly proved to be the joint act of Buchanan and
MCulloh. But before 1 proceed to consider them particularly,
permit me to recal the attention of your honors for a moment, to the

{a) Sec page 59, (») Sce the oath, page 140,
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pesolution of February 19th 1819, by the Parent Board, to which
I have already had occasion to advert, in a former part of the argu-
ment. I shall therefore notice it now very briefly (a). lts terms are
so precise and positive, that evasion or escape seemed hardly possi.
ble. They called not only for a list of all the notes then discount-
ed on stock, in the Baltimore Branch, with the names of the draw-
ers and endorsers, and a particular description of the kind of stock
and of the rate at which it was hypothecated, but for copies of the
several instruments by which the several hypothecations had been
effected. The tone and character of this call clearly show, that
the Parent Board at the time of making it had obtained correct in-
formation, concerning the nature of the game that had been played
in the Baltimore Branch, and was firmly resolved to probe it to the
bottom.

We have scen the first effect of this order, on the President and
Cashier of the Baltimore Branch. 1t produced the wmiserable ex-
hibition which took place at the Branch Buard, on the 8th or 0tk of
March 1819 ; and which would excite pity, if every other fecling
were not precluded by indignation and disgust. It drew from them
also the stock list and pay list of March 8th 1819, which were in-
tended as an answer to it ; or rather as the evasion of an answer,
when it was no longer possible to remain silent.

Let us now turn to these two papers, which are in evidence un-
Wer the official signature of James W. M<Culloh as Cashier, and are
#roved to have been presented to the Parent Board, by him and James
A. Buchanan, (b) who thus made them his own act. Let us see
®ow they obey the call, which they profess to answer.

To begin with the stock list (¢c}. The first remark to be made
on it is, that it represents James W. M<Culloh asa borrower on
stock, to the amount of $3,100 only; which  was secured by the
actual pledge of 31 shares. But the real list of stock loans, as
they stood on the books of the Branch Bank on that day, /d) shews
that he was in fact a borrower under the name of stock loans, to the
smount of $592,201 01. This falsehood is as glaring as itis gross,

‘The next is very little less so. 'This list of March 8th 1819 re-
Murned to the Parent Board, represents S. Smith and Buchanan as
Borrowers on stock, to the amount of only $235,375, on twonotes,
mae for 97,875, and the other for §137,500. (e) DBut it appears

B) See pages 28. (4) See page 88, 89, 90, {¢) See stock List. (d See Page 8
(e) See page 76.

29
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traw the read stock li=t ol the Sthoof March 1819, that they were on
that day borrawers on pretence of stock security, to no less an a-
inount than 870,801 77, f«) on nine notes.  So the list transmit-
ted to Philadelphia, represents George Williams as a borrower an
stock, to the amonnt of $410,025 ou two notes, (9) while the true
list of the same day shews, that he was a borrower to the amount of
only 159,833 34 (¢) on one note.  This is the third falsehood told
by this statement ta the Parent Board ; and taken in connexion
with the second it makes out a fourth, of a very curious and signi-
ficant character. The loans of &.Smith and Buchanan and George
‘Williams as represented by this list, amount precisely to the sum
of 645,400, which as we have already seen, it was the object of
the false entry of November 14th 1818 to represent, as the whole
amount of the stock loan of this association : and as the list keeps
James Y. M<Culloh in his character of a member of the associa-
tion, entirely out of view, the object of the false entry is here effec-
ted, and the whole [raud stands confessed.  To borrow a very ex-
pressive phirase from the Freuch, “it leaps to the eyes.” It leaves
those who would gainsay it without a reply, and all who hear the
proof without a doubt. The whole amount of the stock loans of
these persons is represented to be 80615,400, precisely the amount
of unappropriated stock security, which rating stock at 8125 to the
share, they then possesaed : while the real stock list of the same
date proves, that their loans to themselves under pretence of stock
security, amounted in fact on that day to 81,629,436 12 (d) ; necar
ly three times as much ! Thus it was that they answered that
part of the order of February 19th, which required them to state the
amount of loans upon Stock.

"T'o that part of it which called for a list of all the notes dis-
counted on stock, with the names of the drawers and endorsers, an
answer equally false is given.  All the notes of James W. M«
Culloh, to the number of fonrteen, and the amount of $592,201 01
are suppressed.  Of those of 8. Smith and Buchanan, nine in num-
her, one only is given, that of 897,875 ; and insfead of the other
eighta new note is fabricated for 8157,500, s0 ag to make their stock
debt appear to be only %235,375, instead of $870,801 77, its true
amount on that day (¢) while George Williams, instead of one note
of $159,833 34, 1s represented as having two amounting togethe

{1} Sce page 82, (%) See page 76. {¢) See page 87.
¢ Kee page 81, and the note there. (¢) See page, 82,
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to $410,025 ; which are entirely fictitious. Thus twenty two notes
are suppressed ; and of the four returned three are fabrications,
made to suit the occasion.

The reselution further requires, an account of the rate at which
stock was hypothecated, and copies of the instruments of hypotheca-
tion. In answer to this part of the call the list returned states that S.
Smith and Buchanan’s note of $97,8735, endorsed by George Wil-
liams, was secured by 783 shares of United States Bank Stock,at 125

to the share; and that of 157,500, with the same endorser, by 5,500
shares, at 25 per cent advance, over and above their par value, at
which they had been already pledged in the Parent Bank (a). It
also states, in relation to the two notes returned for George Wil-
liams, that one of them, for $221,875 endorsed by Amos A, Wil-
liams, was secred by 1775 shares, at the rate of $125 to the share,
and the other, for $188,150 endorsed by S. Smith and Buchanan,
by 25 per cent advance at the Baltimore Office, on 7526 shares, in
addition to their par value, at which they were pledged in the Pa-
rent Bank : This makes up precisely the stock security, which af
the rate of 3125 to the share this association had at their disposal ;
that is 2558 shares in the Baltimore Branch, amd 13026 shares
pledged only at par in the Parent Bank. Thus the whole stock
list returned, in compliance with the order of February 19th 1819,
is made to agree with the statement on the books, which had been
produced by the false entry of November 14th 1818. But it must
be recollected that in this point, as well as in all the rest, it imports
an absolute and intentional falsehood, It represents this stock as
having been actually pledged and hypothecated ; while we know
from the evidence in the case, that no hypothecation of it whate-
ver had been made, and it remained entirely at their own disposal.

Thus the stock list of March 8th 1819, returned in obedience
to the peremptory and pressing call of February 19th was false and
deceptious, wilfully false and intentionally deceptious, in every
important point to which the call had been directed. We shall
won see how well it was seconded, by the Pay List by which 1t
was accompanied.

It will be recollected by the Court that these persons, for some
reasons which they have not thought fit to explain, and we have not
been able to discover, chose to represent their joint debt to the
Branch Bank, as amounting to the precise sum of $1,540,000. In

{a) See page 76,
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this stack list they had disposed of ®645,400 of this sum, by plac.
ing it to the account of loans on stock.  The rest, conseynently,
wias to be vepresented as a loan on personal security, or in the mer-
cantile language, on bills receivable. For this purpose a“Pay List,™
or a list of loans on personal secnrity, was constructed at the same
time with the stock list, and presented with it, by the Traversersin
person, to the Parent Board, on the 16th March 1819, At the bot-
tom of this pay list three notes were inserted, and consquently
represented as notes discounted by the Board of Directors, in
the usual way.  One was for 251,230, and was stated to have been
drawn by Georze Williams, and endersed by 8. Smith and Bucha-
nan, for whom it was stated to have been discounted : one for
$325,000 said to be drawn by 3. Smith and Buchanan and George
Williams, endorsed by James W. M<Culloh as Cashier, and dis-
counted for 8. Smith and Buchanan: and the third for 318,350,
drawn like the former by S. Smith and Buchanan and George
Wiltliams, endorsed by James W. M«Culloh and discounted for S.
Smith and Buchanan. These three notes amount to ®894,600;
antd with the 615,400 attributed in the stock list to stock seenrity,
make up the total amount of $1,510,000, (a) swhich these persons
chose torepresent, as the whole of their juint debt to the Baltimore
Brancl.

Now it appears in full proof, that none of these notes had ever
been brought belore the Divectors of the Baltimore Branch for Dis-
count;a d that two of them, the first and third, were absolutely
fictitious.  Thus an absolute and wilful falsehood was told to the
Parent Board, by the production of this Pay List, which neces-
garily represented all these notes as having been approved by
the Branch Board. Twao of them, tike three of 1hose on the stock
list, were mere fabrications, to snif the occasion : and although one,
that for 8325,000, was a real note, vet the falsehood in relation toit
was the same, in substanee and effect.

The essence of this fulschood consisted in representing this
note, as a note which rested on such personal security, as the
Branch Boarml had judged sufficient, and had consented to accept,
by authorising the discount in the usual and regular manner: while
in fact, as is fully proved, it had never been seen by the Board,
but was dicounted by the parties themselves withont its knowledge.
as a sfock note, under their assumed power over stock loans,

{7} See page 83,
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1 feel rejoiced, may it please your honours, that but one remark
_remains to be added, to this loathsome and sickenmg exposure.—
It is short, but very important, in explaining the views and conduct
of these persons. Recollect that James W. MCulloh was the
Cashier of the Baltimore Branch, appointed and removeable by the
Parent Board. Reflect how indispensible it was to these persons,
in the further prosecution of their plans, to retain him in his oflice.
No frauds can be practised on 2 Bank, without the participation of
the Cashier, or at least his connivance: which is generally secured
by permitting his participation. Hence James \W. MCulloh, al-
though acknowledged to have been wholly destitute of property,
was admitted by these persons as an equal associate, in those vast
and hazardous speculations, on which their ample credit, and real
or supposed fortunes were staked. (a) Hence too his name as a
borrower, either on stock or personal security, except to the very
moderate amount of $3400, on a real pledge of stock at par, is
withheld from both the lists in question. The real stock account
of March 8th, 1819, exhibits him as a borrower on stock, to the
amount of very nearly six hundred thousand dollars. (6} Un the fic-
titious lists of that date, laid before the Parent Board, his name doees
not appear as a borrower, except for the mederate sum of %3400,
- secured by a real pledge; adequate and consequently not an ob-
ject of censure or dissatisfaction. His associates take on theiv
own heads the whole sins of the association, which could ne longer
be concealed, and strive to keep him out of sight; in hopes that
whatever may be their fate, his office, far more important to them
than their own, may be left undisturbed. Comment on this fact
i8 unnecessary ; because it could add nothing to the force or the
clearness of the conclusions, to which every mind must be impel-
led.

Tam very happy, may it please your honours, to be able (o say,
and [ am sure that you with all your patience must be glad to hear,
that I have now arrived at the last scene of this miserable drama.
Its subject matter is furnished by the paper x ; the statement pre-
sented by the Traversers in Philadelphia as their joint act, some
time in March 1819.

- It is contended by my learned friends on the other side, that
this paper was presente to the Parent Board, on the 16th of March,
1819, with the stock and pay lists of the 8th of that month, and

—_—

{a) See page 112, (75_) Sec page &0



was intended as an explanation of them. Tu support of this po-
sitton tiiey rely on some cxpressions in the report, which was made
on the 17th of May, 1819, to the Parent Board, by a committee
composcd of the members residing in Baltimore ; () where this pa-
per is mentioned as “the statement of Messrs. S. Smith & Buch-
anan, George Williams and James W. M<Cullol, handed to the
Board at Philadelphia,™ but the expression “handed to the Board,™
is to say the least of it vague and equivocal : since it does not spe-
cify by whom the statement was handed to the Board ; whether by
the parties who made it, or by the committee appointed on the 16th
of March, 1819, to hear and report on their explanations and pro-
positions. () If the subsequent committee did intend to state, in
their report of May 14th, that the paper was handed to the Parent
Board by these parties themsclves, it would only prove that they
made a mistake, in a fact which they cannot have supposed to be
of any importance, and of which they might well be ignorant ; since
it does not appear that any of them were present when the first
committee was appointed.  They knew, by the reference of this
paper to them among the other documents, that it had been laid
before the DBoard, asa statement of the stock and stock debt of
thiese parties: but whether presented by the parties to the Board,
in the first instance, or first to the committee and by it to the
Board, is a fact which though now of some nnportance, could
not have.appeared so to the committee of May ; who consequently
eannot be suppesed to have taken any steps to ascertain it.

But it is, I apprehend, clearly impossible to believe, that this
paper was presented by the parties to the Parent Board, on the
16th of March, 1819, with the stock and pay lists of the 8th of that
month. ‘To present thise three papers together, would have been
the excess of folly and absurdity. The great and leading object
of all the falsehoodx contained in the stock and pay lists, indeed I
may siay the sole object with which they were 8o carefully and la-
boriously fabricated hy these persons, was to represent themselves
to the Parent Board, as borrewers on stock to no greater amount
than £615,1400, out of $1,540,000, and the remaining 894,600 as
having been discounted for them by the Branch Board, on persoual
security, in the usual and regular way. For this purpose they sup-
pressed some notes, and fabricated others; till at length they com-
pelled the lists to present this appearance.  But the paper & flatiy

—

“a ) See page 192, 74 ) Sec page 93,
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contradicts all this elaborate tissue of misrepresentations,and fair-
1y confesses the truth, that the whole 31,540,000 consisted in loans
on stock. It is, I apprehend, impossible to suppose, that men so
intelligent as the Traversers, even in the very perplexing situation
in which they found themselves, should have taken the trouble to
fabricate two papers, for the express purpose of immediately con-

tradicting them by a third, presented at the same moment. [t is
certainly a very singular explanation, which my learned friend

imputes to his clients. He represents them as going post haste to
Philadelphia with two lists in one hand, and one in the other. By
the first two they say to the Directors of the Parent Bank, «we
have borrowed on stock to the amount of only $645,400 ; which we
had stock to secure, although we omitted to pledge it. The rest
of our debt, amounting to $894,600, and making up the total a-
mount of $1,540,000 which we owe to you, was contracted by
discounts on personal security, which the Branch Board granted to
us in the usual way. At the same moment they present the third
list, in the other hand, by which they say «this whole tale is a fi-
ble, which we have invented for your amusement and our own:
for the fact is, and so we wish yon to understand, that the whole
of our debt of $1,540,000 was contracted on pretence of stock se-
curity xlone; which indeed we did not give, but the nature, situa-
tion and extent of which, as we now propose to give it, this paper
will explain.”

Away, may it please your Honours, with such pretences, which
ave unworthy of serious refutation, and scarcely deserve even tobe
laughed at. They are produced by the desperate exigencies ofthe
defence; and sincerely do I pity men of sense and honour, when
they find themselves obliged to rely on such arguments. The truth
undoubtedly is, that the statement & was an after thought of these
persons, a final refuge, when they found themselves obliged to aban
don the'stock and pay lists.

The minute of March 16th, 1819, («) expressly states, that afte:
the stock and pay lists had been presented, verbal explanations were
offered and made by these persons: and that the whole subject, in-
cluding of course the lists and explanations, was referred to a con-
mittee,

Before this committee then the parties would go with their lists.
a3 a matter of course, It consisted of two eminent lawvers, aceus.

—————

~ (a) Sec page 90,
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tomed to the investigation of matters of fact, whom we may suu.
pose from their situation as Directors, to be familiar with accounts
and hanking eperations.  ‘There were also three mercantile gentle-
men, with whom I am not particularly acquainted; bat we are au-
{1 “ized to infer {rom their appointment as members of this com-

ntive, that they were shilful accountants and bankers. W hat
wonld be the language of such a committee to the Traversers, after
inspecting the stock and pay lists, and enquiring into the matter?
Tt would no doubt be expressed in guarded and civil terms; but it
would amount to this: “Come come, gentlemen; these papers will
not do. You must abandon all these subterfuges, and speak to us
as men of sense and business; with whom you have to adjust this
concern, as well as you can.  Tell us the truth therefore, and let
vs hear what you can do”” To this there wasno reply. The truth
wr sowcthing that might appear so to the committee and the board,
must at length be told: and accordingly the statement x (a) was pre-
pared and submitted to the committee, as the basis of an adjuestment
*vhich the parties proposed to make. The committee receive it as
~nal, and as such refer to it in their report of March 30th, 1819, (b}
st which though not named or referred toin terms, it is manifestly
the basis. l.et us bestow a few concluding remarks on this state-
ment, which we shall svon find to be as destifute ol truth as any of
its predecessors. 1t indeed confessed the great truth, which could
no longer be concealed, that the whole debt was contracted on the
pretence of stock security. In some of the details it certainly was
correct, and probably in others: but in some of them, and material
ones too, [ shall show it to be false.

Tn the first place it represents their whole debi to the Baltimore
Branch, as amountiog to no more than $1,540,000. This is the to-
tal of the several sums, represented ashaving been borrowed at the
Rraunch, on the 13,026 shares hypothecated at par in the Parent
Bank, on the 2,558 shares in the Baltimore Branch, on 13,000 plac-
ed in London and elsewhere ut par,on 10,050 placed in New York
and Liverpoo! at par, aud on the whole mass of their stock, 47,398
shares, atan advance beyond 125 per cent. Now we know that the
joint stock debt amounted not to 1,540,000, bat to $1,629,436 12,
as appears by the real account of stock loans, as they stood upon
the books of the Baltimore Branch, on the 8th of March, 1819. (¢)
This statement varied also from the amount of the stock notes,

‘a) Sce page 91, (&) Sce puge 95 1) Sec pages &3, 84.
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actualiy delivered by James YW, M«Culioh to his successor M.
\Vhitc,' on the 20th of May, 1819; which wa~ 1,512,156 12, («)
Mr. White has explained to us how this st was reduced to
281,540,000, at the particular request of M‘Culloh, for the express
purpose of making it agree with the statement presented at Phila-
delphia. (h)  Itis easy to understand why they should wish to
make the notes agree with the statement: but why they did not
make out the statement in such a manner as to agree with the notes,
is not so readily discovered. I shall presently oftir some conjec-
tures on the subject; but it is suflicient new to establish the fact,
that in this particular the statement presented at Philadelphia was
untrue.

It is equally so in another, of wmuch greater importance. Tt
states, expressly, that they had borrowed $318,350 at the Branch
Bank, on the whole mass of their stock, at a rate beyond 1235 per.
cent ; that this loan was made when stock was at $130 the share;
and that its object was to secure the Braneh from loss. Tlis evi-
dently refers to the exploded tale, of supporting Dennis A. Smith
and the Mechanics’ Bank,by making purchases of stock from him,
which might enable him to pay bis debt to that Bank, and thus ena-
ble it in its turn to pay its debt to the Beanch.  We know that the
debt from the Mechanics® Bank to the Branch hiad been greatly
reduced, and the balance placed in a safe and satistactory situntion,
long before the 5th of August, 1817, when the first of these stock
Joans was made. We also know that before the same epoch, the
Mechanics® Bank itself was placed in a safe and easy condition,
with «unimpaired credit.””  Consequently we know, that in thi-
particular the statement o is false.

The sum fixt on for the amount of the loans made above 125
per. cent, for this benevolent purpose, prescents an enigma which
I have in vain attempted to unravel. It is plainly an arbitrary
sum: for it was just as easy to say that loans to any other amount
had been made above 125 per. cent, as to the exact amount of
8318,350. It is quite clear that it is not the true amount: for the
stock notes delivered to Mr. White amounted to $1,512,156 12, {«)
and the veal amount of stock loans was §1,620,436 12.(¢) This
8318,350 is obviously the balance that remained, of what they
¢hose to represent as their stock debt, alter appropriating as much
of it as they could, to stock security subject to their controul—

—

fa) Sec pages 58, 39. (1) See page 30, () Sce page E1.
30 ’
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Consequently the larger they made the debt, the larger this balance
would be. Tt they had stated the debt at its true amount
$1,629,1536 12, the balance to be represented as a loan on the
whole mass of their stock, at a rate above $125 to the share, would
have been $1407,878 12 instead of $318,350. If they represented
the debt at §1,512,136 12, the amount of the stock notes delivered
to Mr. White, this balance would have been $520,486 12, instead of
®318,550. In either case it would have been but to increase this
balance, and say that it was taken on the whole amount of their
stock, above $125 to the share.  One may casily conceive thatic
would be desirable to these persons, to make their stock debt ap-
pear upwirds of 89,000 less than it really was: but why should
they wish it o appear less by so trivial a sumas $2,136 127 If
this sum of $2,136 12 had been added to the $318,550 so as te
make it $320,486 12, it woull have sounded just as well ; and the
Tatter sum might as well have been taken above $125 per. cent, and
as easily justified, as the former. I have always believed, may it
please your honours, that there was some connexion hetween ths
sum of $318,350, and the final payment made in December 15817,
by Dennis A. Smith, to the Mechanics® Bank.  "That paymeut a-
mounted as he has stated hiwself, {a) {o about $300,000. 1t was
made in part by the transfer of promissory notes, of the Kimnel:
and other persons, to the amount of ebout $105,000. 1 have ul-
ways supposed that these notes amounted in fact to $123,330, in-
stead of $105,000; so as to raise the whole payment to this precise
~um of $318,350, which was thus assumed as the amount ol louns
abave 123 per. cent, to give colour to the pretence that they were
made to save the Branch Bank from loss. A late unpleasant oc-
currence in the Mechianies™ Bank, has prevented me from making
the enqgniries which I intended, for the purpose of clearing up this
mystery.  Whether my conjecture ou the subject be well founded
or not, must thercfore remain uncertain: but thus much is certain,
that in alleging this loan of $318,350 to have been made for the
purpose of saving the Branch Bank from loss, as well as in the to-
tal amount of loans upon stock in the Baltimore Branch, the state-
ment x like all its forerunners is false and deceptious.
Permit me now, may it please your honours, to call back your
attention for afew moments, to the wide field over which we have
passed. Permit me to remind you of the charge preferred against

‘n} See page 123
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these Traversers, by the indictment under consideration, and to
present to your view a brief summary of the evidence adduced
in its support.

The indictment alleges in substance, that the Traversers frau-
dulently combined to cheat and injure the Bank of the United
Btates, by getting its preperty to a large amount into their posses-
sion, through false and fraudulent devices and indirect means, for
the purpose of keeping and using it two months, without paying in-
terest, or giving any security for the repayment of the principal.
Is this charge sustained by the proof? Such is the question which
you are called on to decide. In deliberating on the answer to it,
your honours may derive some assistance from a short recapitula-
tion of the leading facts which have been established. I speak not
of those which may admit of controversy, of which indeed there are
very few, but cenfine myself to such as have been clearly and in-
controvertibly made out.

The first is, that these persons obtained from the Branch Bank
in Baltimore, of which one of them was President and the other
Cashier, the sum of $1,581,836 12, between the 5th day of August,
1817,and the 14th day of November 1818, under the name of stock
Joans: which sum they increased to $1,629,456 12 before the 8th
of March, 1819, by new loans of the same character. This is not
doubted or denied.

It is proved in the next place, that for none of these loans was
a single share of stock pledged, any where or in any manner; and
that the whole amount of stock which they have shewn a power
in themselves to pledge, at any time during this whole period,
would have covered only 645,400, rating it at 125 per. cent—
This also is undenied.

It is proved further, and not denied or doubted, that they
made the whole of these vast loans to themselves, by their own au-
thority, without the saction of the Branch Board.

Itis proved that they had no authority from the Parent Board
for making such loans, or any loans whatever : nor is any such au-
thority now pretended on their part. On the contrary it is ex-
pressly admitted that they never had any.

Ttis proved that while they were making these loans to them-
selves, and for the purpose of preventing the Branch Board from
inquiring into the subject, they asserted to the Directors individu-
ally, and to the Board, that they had express authority from the Pa-
rent Board to make such loans: which assertion, though undenia
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by and wiltully false, had the intended elect, of preventine any
interference on the part of the Branch Board.

It is proved and not denied, that in all the books and state-
ments laid by these persons before the Branch Board, where any
mention was made of these loans or any of them, they were tnva-
viably represented as “Stock Loans;™ that is as Loans secured by a
regular adequate and eflectual pledge of stock, in the hands of the
Cashier ; who was Inmselt one of the persons making this represen-
tation.

Lt is proved and not denied, that the duty of taking the regular
pledges of stock for such purpeses, bekmged solely to the Presi-
dent and Cashier; and that it was the exclusive duty of the latter
to keep possession of the stock pledged, with the documents effeet-
ingand proving the pledge.

It is proved and not denied, that pone of the books or state-.
ments laid from time to time before the Branch Board, and repre-
seutiny these Joaus as “Stock Loans,” made any mention whatever,
or were required or expected Lo wake any, of the Stuck pledged
to secure the loans or any of them, its sitvation, description or a-
monnt: the whole of that matter being confided exclusively to the
President and Cashier by the regulations of the Bank.

It is proved that the regulations and orders of the Parent Bank,
on the subject of stock loans, expressly require the stock to be ac-
tually and formally hypothecated, in the hands of the Cashier ; and
that where the loan granted ou it exceeded its par value, two
names, that is a drawer and endorser, * to be approved by the
Branch Board™ should he given for the excess.

ftis proved that about the time when the loans in question com-
menced, it was suggested  fo the Branch Board, in the hearing of
these persons, that as in stock loans the stock itself was the secu-
rity solely relied on or resarded, it was an useless ceremuny 1o
br . ¢ them before the Board, and they might be safely left to the
Pri-ident and Cashier @ it being clearly understood that stock, to
the par value, was tobe effectively pledged.

1135 proved that it never was intimated by these persons to the
Branch Board, or understood by it in any manner, that they were
in the habit of granting loans to any persons whatever, much less
to themselves, without any pledee of stock, or bevond the par value
of the stock actually pledued.

From all which it clearly vesnlts, that when these persons caus-
ed the notes in question te be placed as “stock nutes,” on e bouks
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-and statements laid before the Branch Board, thev vepresented
them by that act as notes secured by an actual and effective pledge
of stock, at par; which representation they intended 0 make, and
knew to be untrue.

And thus it is clearly established, that they emploved false pre-
tences, and indirect means, with the frandulent design of setting
this money into their hands. This fraudulent design is further es-
tablished, by the fact fully proved and not denied, that {or the pur-
pose of more effectually concealing these practices from the Parent
Bank, and the Baltimore Branch, they deliberately made a fulse
entry in the books of the Branch ; wrote false letters 1o the Pavent
Board ; withheld copies of those letters irom the records of the
Branch ; and deliberately made false returns to the Parent Board,
in answer to its repeated and pointed calls, for correct information
on this subject.

In relation to the interest it is proved, and not denied, that they
withheld at least 316,000, of interest, and included it in the re-
newals of their notes, at a time when they had the most ample
means of payment : that the whole of this sum remains to thiis mo-
ment in effect unpaid, and it is irvetrievably lost by their insobven-
cy, together with a very large partof the plmcuml that they dleli-
berately included a further portion of interest, to the amount of
$7000, at a time when they knew themselves to be utterly ruined ;
and finally, that after this irretrievable and hopeless ruin had over-
taken them, they proceeded with a full kuowledue of their own sit-
uation, to withdraw from the Bank under thie same false pretences,
and by means of the same fraudulent devices, the further <mm of
$31,000 ; which they applied to their own use, without the leust
prospect or hope, and consequently without the least intention, of
paying principal or interest.

And as to their sole pretence of justification or excuse for tak-
ing this money, their plea that they took it to make purchases of
stock from Dennis A. Smith, for the purpose of enabling him to
pay his debt to the Mechanics® Bank, and thns to save that Bank
from ruin, and enable it in its turn to pay fhe debt which it ewed
to the Baltimore Branch; it is undeniably proved v the dates of
the several transactions, that their first and second purchases from
Smith were made in April 1817, at least five weeks before their
stock discounts begun, the first of which was on the 5th of August
in that year: and that before the third and last purchase, in De-
cember 1817, nearly the whole amount of their vast loans to them-



selves was completed: so that as relates foa very large part of
these foans, there condd not poessibly have been any conbexion be-
tween them and the purchase from Sinith,

1t has also been proved, that before the first purchase from Mr,
Swith took place, he had made a payment to the Mechanics” Bank
of $436,600, whicki removed all apprehensions about its sulveney,
and placed it in a situation of “unimpaired credit:” and that he ef-
fected this great paymient, by means whoelly unconnected with any
purchase of stock, made from him by those Traversers.

And as to the conspiracy it clearly appears, and is not denied
or called in question, that throughout the whole transaction, and
in all its parts, these two persons uuderstood cach other perfectly,
had a common interest and a commaon ohject in view, and acted in
concert for its attainment; which is the most complete evidence of
a conspiracy between them that can be vequired.

Such may it please your Hounours is the charge, and such the
prool. Whether the proot supports the charge, is the question
which youw are to decide, uinder the sanction of your oaths, and on
the basis of law fist by the Court of Appeals.

The counzel then proceeded to discuss a question of law, which
had Dbeenraised on the indictment: whether the averment that the
Traversers conspired to obtain this money from the Bank “ for ihe
purpose of having amd enjoying the use thereof for a long space of
time, to wit: for the space of two months, without paying any inte-
vest, disceunt or equivalent therefor™ was material and ought to be
proved. e had endeavoured, he said, with what success it was
not for him to determine, that this averment was not to be under-
stood as meaning, that the Traversers did not intend ever to pay
the interest; but not to pay it regnlarly as it became due, or when
the dizcounts were made; in which sense it was uncuestionably
proved s and that even in it strictest and most literal sense, it was
fully supported by the proofl.  ile would now endeavour to shew
that it was immaterial ; and consequently that whether it had been
proved or not was wholly wuimportant.

For this purpose be laid down two positions:  First, that the
offence was complete without the averment; since it consisted in
the fraudulent combination or conspiracy to get the money; and in
no degree depended on the use whicl the conspirators intended to



331

make of it, or the manner in which it was their purpose to dispose
of it, after it should come into their possession. This, he contend.
ed was merely the inducement to commit the crime, and not the
crime itself; of the definition or essence of which this inducement
or object formed no part. In support of this position he cited,

1. Leache’s Crown Law, - - 276. The King, vs. Eccless,
2. Massachusetts Reports, - - 336, -~Judd’s case.
Ibid. - - - - 536-8. Tibhett’s case.
The Opinion of the Court of Ap-
peals, Appendix, - - 100, Macklin’s case.
1bid. - = - 101 The King vs Benengen
Ibid, - - 102, "The King vs Gill & Henry.
3. Chitty C. L. - - - 569, 308, 614, 615.

Secondly, that the averment was consequently immaterial and
impertinent, in a legal sense, and need not be proved.  For this he
cited,

1. Chitty, 228, 233, 216.
2. Leach, 594, Holt’s case.
2. Massachusetts’ reports, 536.
« what is meant by substantial avernents.”

. Campbell, 582, 584, 646.

I Chitty  245-6.
He also cited Hevey’s case, 1. Leach, C. L. 254, and the case of
Waitson and others, 2. Campbell, 234, which might, he sald, be sup.
posed to countenance a contrary doctrine. But he would endea
vour to shew that they did not; and that if they did, they muat
yield to the avthority of so many contrary decisions,

In Hevey’s case the point did net arize. It was a meve afic-
tum. ‘The averment was there clearly material; becau-e the fact
wverred was a constituent part of the offence, without which the in-
dictment would have been clearly insuflicient.  The cace in 2l
Campbeli, 234 he insisted was very looscly wund nperfectly report
ed: a mere nisi prius decision: ansd estabiizhed this principle, i i
could be understood as establishing any; that when a o was in
dicted for conspiring with three other persons by name, proof
that he conspired with two of ihem onlv, without knowine any thing
Of the third, would not support the hndictment.  With the sound-
ness of this principle he had nothing to do; since it clearly did not
apply to the case hefore the court,

[
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*fr, Machiell argued in support of these positions and cifed,
foothtty, ILe, 251 260, 204,
a0 Baste, PLC. 515, 514, 517, 786-7-8, 948,

‘The Attorney General also supported thems and made a uew
poiut.

This averment, he suid, was coupled in the indictment with
another:  ‘That they censpired to take this money, not only with
infent to Keep it two months without paying interest, hut also with-
out giving <ecurity for the repayment of the principal.

e contended that the latter was clearly proved, and that it
could not be necessary to prove both in such a case.  He cited,

2, Leach, C. L. 702,
2. FEaste, P. C. 121,
1. Leach, 177,

Mr. Murray, on the same sitle, compared this case o the eases
of indictments for a higher offence, under which conviction of an
inferior offence may take place : provided enough be averred to
<hew that such an offence wa~ committed : and he cited

1. Chitt}-’, 08, 233, 251, 252, 18, 51, 219, and 250.
2, Teach, 59}, and
2, Massachusetts Reports, 556,

Mr. Raymond, Mr. Kell and General Winder argued on the
other side, and contended that the averment in question was nol
only material, but constituted the main pillar of the indictment:
the hinge on which the offence turned. They reviewed at length
authoritics cited ore-the part of the prosecution, but adduced no
new ones. The Attorney General replied and closed the argu-
ment.

The case being thus concluded on the 9th of April, the Court
held it under advisement till the 11th, when Judge lanson pro-
nounced the decision of the Court; in which he stated that he and
Judge Ward, the ather associate, concurred,  This decision was,
that the Traversers were not guilty “in law or in foct ;7 and
that a judgment of acquittal must be entered.

Judze Dorsey, the Chiel Judee, then declared that he dissent-
ed from this decision, and proceeded to deliver the following opi-
nion.



233
JUDGE DORSEY’S

OPINION.

1t is my misfortune to differ in opinion again, from my brother
Judges. On the argument of the Demurrer to the Iadictwwent, it
was my opinion, that the facts therein charged coustituted an indict-
able offence, under the principles of the Common Law ; and the
Court of Appealsby an unanimous decision, have sanctioned my
view of the case. And now, upon a full consideration of the testi-
mony, 1 am prepared to say, that James A. Buchanan and James
W, M‘Culloh, the Traversers, are guilty of the offence imputed to
them by the indictment. The testimony dehivered in the canse, tho’
voluminous, is simple in its results—The facts are not numerous,
and most of them have been proved beyond all controversy. The
'Traversers together with George Williams are charged witha con-
spivacy, fraudulently “by wrongful and indirect means, to clieat, de-
fraud and impoverish the President, Directors and Company of the
Bank of the U. States, and by subtle, fraudulent and indirect means
and divers artful, uulawful and dishonest devices and practices, to
obtain and embezzle” the money of the said Bank to the “amount of
one mitlion five hundred and forty thousand dollars,” from and out
of the Office of Discount and Deposit of the City of Baltimore, with-
out the knowledge, privity, or consent of the President, Directurs
and Company of the Bank of the United States, and without the
knowledge privity or consent of the said office, for the purpose ofliav-
ing and enjoying the use thereof for the space oftwo months, without
paying any interest, discount or equivalent for the use thereol, and
without securing the payment thercof to the said Corporation.”

What are the facts in the cavse ¥ It has been most incontro-
vertibly established, that Buchanan and M<Culloh the Traversers
up to the 12th of November 1818, had taken fromn the funds of the
Office of Discount and Deposit of the City of Baltimore, one million
five hundred and forty thousand dollars, for the bencfit of them-
selves and George Williams in different proportions, on the repre-
sentation that stock had been pledged to secure the repayment
thereof to the Bank. This enquiry then necessarily presents itself:
under what authority was this immense sum drawn from the Office,
by the President and Cashier ; and was stock pledged for its reim
bursetnent By the 14th sertion of the Act incorporating the sub-
scribers to the Bank of the United States, tue directors are empow

31
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vd o establish Oftices of Diccount and Depostt, wherever they shati
think fit within the United States, or the Tervitories thereof, and

to commit the management of such Offices, and the business theveef
respectively, to such persons and under such regulations, as they
may deem proper, not being contrary to Law, or the Constitution
of the Bank. The Directors of the Parent Board, in virtue of this
power, established an Office of Discount and Deposit at Baltimore,
of which James A. Buchanan was appointed the President, and
James W. M‘Culloh the Cashier ; and they also prescribed various
rules for the government of the Offices, among which were the fol-
Towing:—Article 14th. All bills and nates offered for discount, shall
be laid before the Board of Directors, by the Cashier,on the days as-
signed for discount, together with a statement of the funds and situa-
tion of the Office, for their information. Article 15th, Discounts <hall
not be made on personal security, without two responsible names,
(the firm of a Ilouse, being considered as one name only); butif
stock of the Bank of the Umted States, funded debt of the UTnited
States, or such other property as shall be approved by the Board,
be deposited and pledged to an amount sufficient to secure the pay -
ment with all damages, one responsible name may be taken. Arti-
cle 16th. On each application for discount, every Director wlio may
be prezent, shall be held to give his opinion for or against the same;;
and no discount.shall be made without the consent of three fourths
of the Dircctors present.  And all bills and notes discounted, shall
he entered in a book, to be called the credit book, in such mauner
as to discover to the Board at one view, on each discount day, the
amount which any person is discounter, or is indebted to (he oflice,
eitheras payer or endorser™.  And the 224 A r%i(cle prescribes, that
“the President and Cashier of the Office shall take and subscribe an
cath or affirmation, that they will, to the best of their abilitics, per-
form the duties assigned, and the trust reposed in them.”  Such
were some of the general rules preseribed by the Pareut Board,
for the government of its Offices. T deem it unnecessary fo notice
the resolutions of the Pareut Board of the 18th and 27th December
1816, which have been given in evidence, as they were limited in
their operation. By a resolution of the United States Bank, pass-
ed o the 25th July 1817, the Offices of Discount and Deposit
are empowered to grant loans on the notes of the borrower, payable
to the Cushier, and secured by a pledge of stock of the Bank, or
{unded debt of the United States,at the par value thereof, equal to

the amount loaned ; and the resolution further provides, that the
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weekly statement of such Offices, shall exhibit the amount of sucl;
loans, distinct from the amount of bills and notes discounted ;and
that blank Powers of Attorney to transfer or sell the stock so
pledged in conformity to powers used for similar loans obtained
of the Mother Bank, shall be transmitted to the Offices respectively.
And by a resolution of the Parent Board of the 26th August 1817,
it is declared to be expidient, that loans on the Stock of the Bank
be extended to the rate of one hundred and twenty five dollars pet
share upon notes to that amount, with “two approved names®.

By those two resolutions, no authority was communicated to the
Presidentand Cashier alone, to discount notes secured by the pledge
of stock. The resolution of the 25th July declares that the Offfces
may grant loans on a pledge of stuck at its par value, and the note
of the borrower payable to the Cashicr. As the pledge of stock
at this rate, was considered as the eflicient sccurity, (without refer-
ence to'the solidity of the borrower) it would seem that the power
of granting such discounts might have been confided without inju-
ry to the institution, to the President and Cashier alone ; whose
duty it would have been, to see that the stock was duly hypotheca-
ted to secure the loan. But the resolution of the Parent Board of
the 26th August emphatically requires, that Loans granted on the
pledge of Bank stock, at the rate of one hundred and twenty five
dollars per share, shall be further secured by two approved names:
names to be approved by whom? By the President and Cashier

 alone, or by the Dircctors in conformity to the 15th article of the
Bye Laws; which prescribes among other things, that no discount
shall be made without the consent of three fourths of the Directors
present ! 'The pledge of stock alone, under the last mentioned
resolution, was not deemed a sufficient security, for Loans on stock
rated at one hundred and twenty five dollars a share ; personal
security other than that of the borrower was required : the sceurity
of two approved names. The sufficiency, therefore, of the personal
security, in addition to the pledge of Bank Stock, wasa matter of
judgement and advisement : and the approval or rejection of such
security was, therefore, necessarily referred to the Board of Direc-
tors of the Branch, to whom it belonged to decide, and who were
bound under the 15th Bye law to decide, on the propriety of grant-
ing the required discount. That the power to the President and
Cashier of the Office of Discount and Deposit at Baltimore, to grant
discounts on a pledge of stock, rating the share at one hundred and
twenty five dollars, was not commumcated by the resolution of the



26th August 1 hold to be most manitest ; and that such an auilon.

ty was granted by the Board of Directors of the Branch (supposing

them to possess the power of substitution, a question on whicl it is
not necessary to give an opinion) is disproved by the testineny in
the cause ; for none of the witnesses examined either on the part of
the prosecution or the Traversers, pretend that this power was de-
lezated by the Board of Branch Directors, to the Presideat and
Caslier alone.  And itis fully proved by several witnesses, who
were Directars, that the Traversers, as President and Cashier,
claimed the exclusive right of granting dizcounts on the pledge
of stock, and that too under an authority derived from the Parent
Board.  But even supposing {or the sake of the argument, that the
Traversers hone<tly thaught they alone, were invested with the power
of granting fdiscounts on the pledge of stouck, still the question recurs,
did they when they took from the vaults of the Branch ane million
five hundred and forty thousand deltars, under the pretence of stock
loans, pledge stock to that amount, rating stock at 125 a share ;
or had they and George Williams the power of pledging stock at
that rate, to secure the reimbursement of this large sum of mouey,
That cucha pledae was given is not pretended, although the reso-
lution of the 25th July imperatively requires, that Powers of Attor-
ney to sell and transfer pledged stock shall be exeeated.  Had
they, then, the power of pledging stock to this amount.

By a statement made by the Traversers and George Williams
to the Parent Board, in the month of March 1819, it appears that
thev were Jointly intérested in forty seven thousand three hundred
and ninety eight shares, of the United States’s Bank Stock, and
and that eizhteen thousand two hundred and uinety shares, part
theveof, had been plediged to the Parent Bank for money borrowed
at that Bank; and that rating the said stock at one hundred and
twenty five dollars per share, it might be subjected to a further
hvpothecation, of three hundred and twenty five thousand six hun-
dred and fifty dollars. By the same statement it appears, that the
same concern had in the Ofiice af Baltimore, two thousand five hun-
died and fifty eight shaves; which rated at 8123 per share, would
produce three hundred and nineteen thousand, seven hundred and
fitfty dollars: and this sum adiied to the former sum of three hun-
dred twenty five thousand, six huudred and fifty dollars, would
give the ageregate sum of six hundred and forty five thousand, four
hundved dollars,  The remainine twenty xix thousand, five hun-
dred and fifty shares, in which the Yraversers and George Willi-
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“Rms were jointly interested, were pledged in different amounts, at
Boston, New York, London and Liverpool at par; except three
thousand five hundred, which were lypothecated at Liverpool at
8125 per share. Now it is most obvious, that the Traversers could
not make an effective pledge of the shares, thus pledged at Boston,
New York, Liverpool and London ; because the persons who had
Joaned money on them, were entitled to the certificates, and had
a right to sell under the usual powers of hypothecation: And we
shall see in the sequel, that this was the opinion of the Traversers,
and that in point of fact, those shares were nut pledged for the large
sum of money which they drew from the Bank, under the name of
Stock Loans. In this enumeration I have not included thirty four
shares of stock, belonging to M‘Culloh individually, and which were
pledged for a discount of three thousand four hundred doltars,
which he fhd obtained as a Stock Loan. From this view it evi-
dently appears, that the Traversers and George Witliams could
suly rightfully obtain on Stock Loans, six hundred and forty five
‘thousand, four hundred dollars, valuing the stock at $125. How
gauch had they received on the 12th of November, 1818, under the
pretence of having pledged Stock? The enormous sum of one
million five hundred and forty thousand dollars at least, lcaving an
‘excess, for which they could not give Stock security, amounting to
the sum of eight hundred and ninety four thonsand, six hundred
dollars,

This amount was then taken by the Traversers, without authority,
in defiance of the positive orders of the Parent Board, in violation of
their duty as public officers intrusted with the general supervision
of the concern of the Bank, and in fraud of the rights of the Stock-
bolders. The next enquiry is this, were those loans which they so
profusely dealt out to themselves, without authority, and without
the concurrence of the Directors, obtained by false and fraudnlent
pretences, and artful devices? The Stock Notes discounted by
the Traversers, for the benefit of themselves and George Williams,
to the amount of one million five hundred and forty thousand dol-

, were represented on the Uffering Book, as notes discounted

a pledge of Stock, and the nett proceeds were carried to the cre-
dit of the parties, and were placed upon the Discount Ledger or
Credit Book ; which also represented the notes as Stock Notes,
and exhibited the dates, the periods of payment, and the names oi
the drawers and endorsers.  But neither the Offering nor the Cre-
it Book noticed the number of shares, on which the discounts were
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represented to have been given.  Here, then, is the most decisive
proof, that the money was taken from the Bank under a false re.
presentation, recorded in the Books of the Bank, that the amounts
carried to their credit, had been obtained on a pledge of Stock!
What language do those enfries speak? Why, that Stock had
been hypothecated, to the amount of the loans, valuing it at $125
per shave ; or that an effective and available pledge had been made,
in conformity to the instructions of the Parent Board. But this
lungnage was false, for the hypothecation had not been made, and
the 'Traversers had not the pewer of making it—But the artful de-
vives do not end here ; for the semi-weekly statement of the alluirs
of the Branch, made by the Cashier to the Board of Branch Direc-
101, for their government and information, represcited the above
sum of one million five hundred and forty thousand dollars, toge-
ther with the other sums really lent on a pledge of stock, to be se-
carad by a Stock hypothecation ; and as one of those semi-weckly
statements was trausmitted to the Parent Board every week, the
same representation was ol course made to them. And thus by
these artful devices, both Boards were grossly deceived, by those
whose duty it was to give correct information. And it must be
rewembered, that by the resolution of the 25th July, this statcment
ought (o exhibit"the amount of Stock Loans, distinct from the
amount of bills and notes discounted on personal security. It has
been urzed by the Counsel for the Traversers, that the Offering
Book and the Credit Book were open to the inspection of the Di-
vectars of the Brancly Bank ; and that if they chose to look at them,
they might have scen the amount of loans oiained by the Traver-
sers.  This is most true.  But by such an inspection they could
ot have judged, whether an effective pledge of stock had been
made ; because although the Books describe the notes as Stock
Nutes, they do not intimate the number of shares that were hypo-
thecated.  "They represent, to be sure, that an eftective pledge of
Stock had been given; but they are silent as to the number of
Shares that were pledged:  Aud it is this false representation as
vespeets the pledae, and this studied silence as regards the power
of the President and Cashier to make the pledge, that furnish the
most conclusive evidence of the fraud. ]](‘llc, then, we have the
two areat characteristic badges of fraud : The suggestion of false-
hood and suppression of truth.

That the Directors of the Office of Discount and Deposit never
did sanction the discount of those pretended Stock Notes, is prov-
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ed in my judgment beyond all controversy. They were not brought
before the Board. The President and Cashier claimed the exclu-
sive right of granting Stock Loans, on the ground that it was exe-
cutive business, and as such confided solely to them. The yperiod at
which this assumption of power on the part of the Traversers com-
menced, deserves tb be considered ; as it will furnish strong evi-
dence of their fraudulent design, to use the funds of the institution
‘at their will and pleasure, without being subject to the controut of
the Branch Directors, and in defiance of the resclutions of the Pa-
rent Board. It was proved that until the 12th of August, 1817,
stock notes, like other notes, were brought before the DBoard, for
discount : but that on that day a note of Smith & Buchanan, for
five hundred and forty thousand doilars, without an endorser, was
discounted for them as a stock note: That on the 30th of August
1817, the note of Hollins & M‘Blair at ninety days, for two hun-
dred and eighty thousand dollars, endorsed by Smith & Buchanan,
“was discounted for them, as a stock discount. On the 5th of Sep-
tember, 1817, another large disccunt to the amount of vne hundred
and sixty five thousand dollars, was taken by Smith & Buchananas
4 stock loan, on a note drawn by George Williams ; and in the same
thonth, two other notes, amounting together to cighty six thousand
five hundred dollars, were also discounted as stock notes tor Simith
& Buchanan. I deem it unnccessary to refer to other discounts
_of pretended stock notes, as those alrcady stated fully develope
the motives, which induced Buchanan, in connection with M<Culloh,
to claim the exclusive right of granting stock discounts. M<Cul-
loh’s stock discount operations did nut commence so early. His
first stock discount took place on the 5th September, 1817 5 thie se.
cond on the 7th of October, in the same vear; and the third on the
23rd October ; and other stock loans were taken from time to time,
to suit his convenience—1Mence this unwarrantabls assumption of
_power!!
The Parent Board by its resolution of the 2Gth October, 1518,
requires the Cashiers of the respective Offices, to lay before that
Board a statement of the existing discounts upon notes, for the
payment of which public or corporate stocks of any kind may have
been pledged, together with the list of the notes, the names of the
_drawers and endorsers, and the amount and description of the
stock pledged for the payment of the notes respectively.
On the 26th of October, 1818, M<«Culloh writes Jonathan Smiik,
the Cashier of the Parent Bank, that he has “directed the I'sts of
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stock, and personal security, to be made up, and as soon as it can
Le conveniently furnished, it shall be forwarded to you.”

On the 9th of the succeeding November, he says in his letier
to the Cashier of the United States Bank, “Iam preparing a list of
borrowers upon stock at this Office, which you will receive next
Tuesday: The (elay in furnishing this list correctly, arises from
a necessify to examine these loans for some time back, as entr:es
have been some times debited to loans on stock, which should have
been to bills on personal securify, and vice versa.”® On the lith
of November, 1818, M*‘Culloh drafted the following entry, and di-
rected Mr. Rutter a clerk in the Office, to copy it intothe day
book. “Bills receivable to Loans on Stock Dr. for this sum being
amount that had at various times been charged as lent upon tle
liypothecation of stock at this Office, but which should have heen
charged to Bills Receivable, as ascertained by making up a list of
the loans existing upon stock, hypothecated here and at the Bank of
the United States %832,683 647 Heve let me ask why was
this entry made? Was it to correct ervors that had actually oc-
cured ? There is no pretence for such a suggestion. The Books of
the Bank, which have been carefully examined, show that the dis-
counts on personal security aud stock notes, had been correctly
recorded—Nay “the Traversers have not attempted to prove that
the entry was correctly made. Why then was it made? It was
Subricated, to give a false character to transactions, originating in
the wilful and fraudulent violation of duty: {t was designed to
conceal from the Branch and Mother Boards, the real amount which
had been discounted under the pretence of hypothecated stock @ it
was, in fine, resorted to as a device, by which the Directors of the
Parent and Branch Institutions were to be hoodwinked. For it
must be remembered, that the effect of this false entry was to di-
minish, by 8852,683 64, the line of stock discounts on the staten-ent
book, and to increase to the same amount the line of discounts on
bills or notes. Here again the Branch and Parent Boards were
deceived, by the representation that nearly $900,000 had been dis-
counfed on personal security, when in truth, this sum had beeu
taken under the pretence of hiypothecated stock. The resolution
of the 20th of October, 1818, also enjoins the Cashiers of the Oflices,
to require from those who had horrowed, at a rate exceeding the
par value of stock, a reduction of twenty five per. cent. of such
excess, every sixty days, until such excess shall be extinguished,
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or to pledge an additional amount of funded debt or stock of the
Bank, at the par value thereof, as shall be equal to the minonut of
such excess. Yet we find that on the 12th of November, ensuing,
the discounts of M‘Culloh, Buchanan and Williams on colorable
stock notes had been augmented by several thousand dollars.—
And notwithstanding this, M*Culloh writes to the Cashier of the
Parent Board on the 14th of the same month, that he has “ the sa-
tisfaction to believe, that whatever has been lent at this Office, is
perfectly will secured, and that the reduction in the amount of the
stock . leans recently required, will be accomplishied withaut any
loss to the institution, and most probably within sixty days.™  The
Parent Board, then, order a reduction of lvans on stock, really
pledged beyond its par value. The President and Cashier of the
Office at Baltimore, in the face of this ovder, increase their dis-
counts, on the false pretence of having pledged stock; and twe
days afterwards the Cashicr of the Branch informs the Cashier of
the Parent Board, that the order of the latter will be complicd
with!!

Again: M<Culloh on the 14th January, 1819, discounts eleven
thousand dollars on his note endorsed by. Smith & Buchanan, which
isrepresented on the book as a stock note, and on the same day he
discounts twenty thousand dollars on his note endorsed by the
rame persons ; and this too is represented to be a stock note.  And
it must be borne in mind, that the former of those two discoants,
constitutes no part of the one million five huadred and forty thou-
sand dollars. Further: the Parent Board, by its resolntion of the

"22d January 1819, declares, that “ no discount shall be mude or re-
newal on stock or any other discount, or in substitution of a note
or hypothecation made or renewed at this Bank, or any of its Offi-
ces of Discount and Deposit, without each disconnt or rencwal be-
ing first presented to the Board of Directors of this Bank or its Of-
fices, as the case may be, and approved by the Board of Directors,
agreeably to the bye-law.” And by a resolution of February lst,
in the same year, the Parent Board declare “ that no new loans shall
be made on stock of any kind, at this Bank or any of its Offices.”
_But we find that Buchanan in defiance of those imperative orders,
on the third day of March 1819, discounts as a stock loan, a note
drawn by George Williams, in favor of Smith & Buchanan, lor
twenty thousaud dollars. This note was a rencwal of one which
had been previously discounted on persomal securits.  Ihis re-
-wewed note was not brought before the Board of Dicectors, “to be

32
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approved or rejected by them,” but after passing through the cru-
cible of false representation, it was changed into a stock note, and
produced the desired effect. This discount, too, was entirely un-
connected with the great loan of one million five hundred and forty
thousand dollars. Can cases of more palpable and gross fraud be
presented to the human mind ¢

The resolution of the Parent Board of the 19th February 1819,
required the Cashier of the Office of Discount and Deposit at the
City of Baltimore, to transmit to the Parent Board, “a list of all
the notes then discounted at that office, with the names of payer
and endorser on each note, designating in the ligt, all notes which
were discounted with an hyputhecation ol Stock, for securing the
payment of such notes, and also designating the Kind of Stock, and
the rate at which ithad been hypothecated, together with a copy of
the Tnstruments of writing by which the hypothecation had been
made.” In obedience to this Resolution the Cashier, in the begin-
ning of March, prepared a Stock list and Pay list, which werce soat
afterwards laid betore the Parent Board. By the term pay hist,
was meant the list of notes disconnted on personal security wlone,
By the stock list James M‘Culloh was represented as a borrower
to the amount of three thousand four hundred dollars only, on
thirty four shares, which he owned in his individual right.  Swmith
& Buchanan were represented as having borrowed on their two
notes, endorsed by George Williams, and secured by a pledge of
stock, two lundred and thirty five thousand, three hundred and
seventy five dollarsq and George Williams was therein stated teo
have borrowed four hundred and ten thousand and tweuty five
dollars, on two notes ; one drawn by George Williams and endorsed
by A. A, Williams for two lhundred and twenty one thousand
eight hundred and twenty five dollars, and the other drawn by
George Williams and endorsed by Smith & Buchanan, for one
hundred and eighty eight thousand one hundred and fifty dollars.
The wholc amount secured by a pledge of stock. [t cannot but
be remarked, that the loans thus represented to have been made
to Smith & Buchanan and George Williams amount to the sum
of six hundred and forty five thousand four hundred dollars; be
ing the precise amount which they and M‘Culloh could borrow on
their Bank Stock, valued al oue hundred and twenty five dollars
per share,

And a most singular feature in this fabricated list is, that ali
the stork notes therein mentioned, except the note of ninety seven
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thousand eight hundred and seventy five dollars are fictitious. As
one million five hundred and forty thousand dollars had been
drawn from the Office, under the color of stock notes, discounted
for Smith and Buchanan, M*Culloh and Williams 3 and as the stock
list 1aid before the Parent Board, only shewed six hundred and
forty seven thousand four hundred dollars, to have been borrowed
on the hypothecation of stock ; it became necessary to carry the
difference between tnose two sums, to wit. the sum of eight hun-
dred and ninety four thousand six hundred dollars, to the pay list :
and by this list three notes, amounting to that sum, are represented
as having been discounted by the Directors of the Office, on per-
gonal security, when in fact no such notes were ever brought be-
fore them. Two of them were fictitious, and the other amounting
to three hundred and twenty five thousand dallars, had been dis-
counted by the Traversers for Smith and Buchanan, as a stockh
note, and constituted part of the stock debt of one million five hun-
dred and forty thousand dollars. In a word, by this singular and
fraudulent process of fabrication, used for the purpese of concealing
the malversations in office of the President and Cashier, the stock
Loans of Smith and Buchanan, M‘Culloh and George Williams
are represented asamounting only fo the sum of %645,400 5 which
sum could have been secured by an eftective pledge of stock at
$125 the share : but as $1,540,000 had been taken {rom the Bank
under the false representation that stock had been pledged, the dif-
ference amounting to the sum of $894,600 is represented by the pay
list, as having been discounted on three notes by the board of Di-
rectors ; every syllable of which is untrue : for one of the notes, to
wit. that of $325,000, was a stock note on which part of the great
sum of %1,540,000 had been obtained ; and the other two were fic-
titious, and the amounts assumed for the purpese of ekeing out
the sum of $894,600. And in addition toall this, M<Culloh’s stock
discounts are presented by the stock list, as amounting ouly to the
sum of $3,400 ; although his proportion of the 81,540,000 amount-
ed to the sum of 574,001 01. It has been proved that Smith and
Buchanan, M‘Culloh and George Williams stopped payment in the
month of May 1819; that they are insolvent ; and that a large a-
mount of their discounts, on stock notes, has been entirely lost to
the United States Bank.

On all the proof, I am satisfied, that the offence charged by the
indictment has been fully established. A large sum of money has
been taken from the funds of the Bank by the Traversers, under
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false representations, and in violation of a sacred trust : and to con-
ceal the fraud, the records of the Bank have heen falsified, and the
Directors deceived by false statements, made for the express pur-
pose of deceiving.  Why did the 'P'raversers resort to the fraudu-
lent misrepresentations, and the fulse pretences which have been de-
tailed in testimony, if their motives were pure ? How has it hap-
pened that almost every step in their stock discounts has been em-
phatically marked with the suggestion of falsehood and the sup-
pression of truth : why were those peculations on the Bank contin-
ued to a period, when all expecttaion of reimbursement was hope-
less ? In the months of January and March 1819, when an amount
of 831,000 was taken on the pretence of stock loans, in addition to
the 81,5340, 00, the affiirs of ¥mith and Buchanan, George Williams
and M*Culloh were desperate; as has been proved by the depression
of I!ank Stock, and their subsequent insolvency : under all these
circumstances, I do not feel myself at liberty to say, that the De-
fendants did not conlederate to embezzle the funds of the United
States Bank. The highest Law Tribunal in Maryland has decid-
ed, that a conspiracy to defraud is an indictable offence. If the
facts proved in this cause, do not establish a confederacy to defraund,
the title of conspiracy may be expunged from the penal cude; as the
offencecannot be proved inanv case, except where the parties charg-
ed had promulgated their design to commit the fraud.

It has been urged on the part of the defence, that there is no
proof that the Fraversers did not intend to pay the principal and
interest. Have they paid it ? If they had the power of paying it
awd did not pay it, the circumstances under which the money was
fraudulently taken from the Bauk, furnish the most irresistible
proof that they did not mean to pay. If they fraudulently embez-
zled the money, whenthey knew that they could not return it, it
would be a waste of time to talk about their intention of repaying.
And in a case like this, where the whole transaction which is the sub-
jectof the resent prosecution, was concocted in fraud, concealed by
a tissue of false entries, deceitlul representations and artful devices,
and terminated in loss to the parties defrauded, how can it be in-
ferred, that the Traversers were actuated by honestintentions, and
meant to do that which they have not done ?

On the part of the Traversers it was urged, that Dennis A.
Smith, at the time he suspended his payments was indebted to the
Mechanics® Bank between $80:0,000 and $900,6:00 : That the Me-
chanics’ Bank then owed to the Uffice of Discount and Deposit a-
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bout 800,000 ; and that the great stock purchases made by Smith
and Buchanan, M*Culloh and George Williams of Dennis A. Smith
(and which occasioned their insolvency) originated partly in the
generous design, of securing the debt due from the Mechanics®
Bank to the Oflice ; as the proceeds of the sale enabled Dennis A.
8mith to discharge his debt to the Mechanics’ Bank, and by
this operation, the Mechanics’ Bank had it in thejr power to liqui-
date the balance against them with the Office. As this statement
bas not been proved, it is unnecessary to enquire what would have
been its effect,if it had been proved. On the 24th April 1817, 4
secret committee, consisting of members from each Board, confer-
red on the subject of the debt due from the Mechanics’ Bank to the
Office ; and it was then agreed that the Mechanics’ Bank should
pay over to the office $250,(:00,in bills receivable, (which had been
assigned to it by Dennis A. Smith,) together with the notes of Col.
Mosher (he then being President of the Mechanics® Bank) -or about
three hundred thousand dollars; and that the balance, which did
notexceed the usual accommodation given to the City Banks by the
Office, sheuld rewmain on interest. Dennis A. Smith previous to
this arrangement had assigned to the Mechanics' Bank $150,000
in bills, in addition to the $250,000 which were passed to the Office;
and it was proved that tie negociable bills thus assigned by Swith
to the Mechanics® Bank, were bottomed on the sale of Merchan-
dize, and have no connexion with any stock speculation.  Wle.
ther the first sale of stock by Dennis A Smith to Smith and Bucha-
nan, M‘Culloh and George Williams was auterior to this arrange-
ment, does not appear. The second sale was made in June, and
the third in December 1817.  On the 25th April 1817, the day af-
ter the conference of the committee, Jumes A. Buchanan, the Presi-
dent of the Office informs William Jones Esquire, the President of
the United States Bank, by letter, of the arrangement that had
been made the preceeding evening with the Mechanics® Bank ; and
observes that “afull, free and unreserved interchange of opition
took place, the result of which is a satisfactory conviction to our
minds, that the Mechanics’ Bank can sustain no foss from Mr. Smith,
The Committee from that Bank will continue to give unremitted
attention to its concerns, and we entertain no apprehension for its
safety.”” And on the 23d of June 1817, M:«Culloh infurms the
Cashier of the United States Bank, that “the Mechanics® Bank had
made anarranrement to pay its debt to ¢ is Office, by asule of ster-
ling and six per cents at Boston;” and on the 31st of October 1817,
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Buchanan writes the President of the United States Bank, that the
“Mechanics Bark is of unimpaired credit, and we have reduced
the very heavy debt due to us, to almost nothing.> The notion
therefore that the immense purchases of stock from Dennis A.
Smith, were made with the view of securing the debt due from the
Mechanics’ Bank to the Office of Discount and Deposit, is unfound-
ed. Can it be believed that those persons would engage in such ex-
tensive and adventurous speculations, amounting te williens, with
the generous motive of paying a debt due to the Office of Discount
and Deposit ? If this was their design, why not avow it? Why
resort to all those fraudulent devices, which have been detailed in
testimony, if their object was so noble, so disinterested #  The pre-
tence set up by the Traversers, that the Committee on the part of
the Office sanctioned those speculations, with a view to benefit the
Office, has been disproved. For these reasonsand others, I am of
opinion that the Traversers ave guilty.

P———

JUDGE TANSON then delivered a written opinion, as that
of himself and Judge Ward, in which he supported at length the
decision which they had pronounced. As this opinion was not ta-
ken down fully at the time, and Judge Hanson has not deemed it
proper to furnish a copy for insertion in this report, it cannot be
given at length. He was understood to state in substance ; ¢ That
the ‘Fraversers were charged by the indictment, with having taken
this money fraudulently, with intent to keep and use it two months,
without paying interest: That this intent therefore was a mate-
rial part of the charge, and must be proved: That as they had
charged themselves with the loans, in the books of the Bank, at the
time when they were taken, and had then a prospect of being ahle
to repay principal and interest, it appeared that they did then in-
tend to repay principal and interest; at least there was nothing to
prove the contrary, which must be proved: That their subsequent
disappointment, by the failure of their speculation, and their con.
sequent ruin, could not convert that into a crime, which was not
one at the time of doingit: and that the measures to which they
afterwards resorted, for the purpese of concealment, could make no
difference in the case; since the act was to be judged of by the
views and intentions with which it was done, and not by any thing
which subsequently took place.™
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He concluded with declaring it again tobe the opinion of the
court, that the Traversers were not guilty in law or in fact, and
that a judgement of acquittal must be entered : which was accord-
ingly done.

George Williams, who was included in the same indictment,
but had not been put on his trial with the other two Traversers, be-
cause he was absent through sickness when the trial commenced,
then appeared, plead not guilty, and put himself upon the court for
trial. He was acquitted as a matter of course ; because one person
alone cannot be guilty of conspiracy : and as the other two were ac-
quitted, he alone remained under the indictment. Justice to him re-
quires it to be stated, that he did not appear from any part of the
evidence, to have had any actual agency in the transactions with
which his name was connected, or any knowledge at the time of
the very reprehensible means employed in carrying them on. In-
deed there was proof, that when the practice of discounting nofes,
without submitting them to the Directors, came to his knowledge,
he expressed strong disapprobation of it, and declared it to have
been done contrary to his intentions and wishes. The counsel for
the prosecution teok occasion to declare, that his case had been
viewed by them from the first, in a much more favourable light than
that of the other Traversers, and that they had always understood
ard believed that he had lost a very ample fortune by these most
reprehensible speculations, in which they regarded him as a dupe
rather than an accomplice. It is therefore highly probable, that
had he been put on his trial, he would have been acquitted on the
merits of the case.



SECOND INDICTMEN'T.

THE case of the stock notes beine concluded, the next indict.
went was cabled. Tt was aciinst James A Buchanan and James
W. M:Culloh alone ; and contained a special and a general count,
The first charged, in substance, that on the 31st of January 1819
these two persons, one of them being President and the other Cash-
ier of the Office Disconnt and Deposit of the Bank of the Unit-
ed States at Baltimore, frandulently conspired and combined toge-
ther, by wronglul and indirect menns, to cheat and injure the Bank;
Tor which purpose James W. M<Culloh frandulently and secretly
delivered to James A. Buchanan, and he fraudulently and secretly
recenved, certain bills of exc! ange to the amount of £6,080 sterling,
or 27,022 22 the property of the Rank, which M«Culloh as Cash-
ier of the Baltimore Branch had received in payment of a debt, due
to it from the Farmers and Mechanies” Bank of Georgetown, and
then held in his capacity of Cashier.

These bills of Exchange were charged by the indictment, to
have been thus delivered by M<«Culloh, and received by Buchanan,
with intent to enjoy the benefit and use of them four months,
without the consent or knowtedge of the President and Directors
of 1he Bank of the United States, or of the Baltimore Branch ; and
without giving any security for the repayment of their value,

“The first count further alleged, that M<Culloh in pursuance of
this conspiracy, and for its more effectual perpetration and conceal-
ment, did with the knowledge privity and consent of Buchanan,
cause falze and fraudulent allegations representations and state-
ments to he macde, and laid before the Directors of the Baltimore
Branch: in which the Farmers® and Mechanies® Bank of George
Town was designedly vepresented as still owing the debt
for which these Bilks of Exchange had been sent to him in pay-
ment ; and did also with the knowledge privity and consent ol
Buchunan, cause and procure that no entry of the receipt of these
Bills of Exchange, or thelr delivery to Buchanan, should be wade
in the Books of the Branch ksunk, nor any credit given for them
to the Bank ut Georgetown,
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"The second count charged them with a conspiracy, by wrong-
ful and indirect means, to chcat defraud and injure the Bank of
the United States, by getting into their possession and embezzling
its property to the amount of $50,000 in mouncy or Bank notes,
by means of fraudulent and unlawiul devices.

The parties appeared and plead not guilty to this indictment,
and put themselves upon the court for trial, as in the preceeding
case. Tosave time and trouble it was agreed, by the Attorney
General and the counsel for the Traversers, that all the testimony
adduced in the former case, should be considered as in evidence in
this, so far as it might be thought applicable by either party. "The
Attorney General then proceeded to open the indictment, and pro-
duce additional testimony under the first count.

He first gave in evidence two letters from James W, M<Cul-
loh, in his official character as Cashier of the Baltimore Branch
Bank, to Clement Smith, Cashier of the Farmers® and Mechanics’
Bank of Georgetown ; one of which bore date on the 15th of Novem-
ber, 1818, and the other was without date, but had the post mark
of November 20th. These letters were _admitted to be in the
handwriting of M<Culloh, and under his signature.

He also produced and read 1 evidence vopies'of the answers
of Clement Smith to these letters, which had been admitted in e-
vidence by the Traversers, before the trials commenced, to save
Mr. Smith the trouble of attending in person to prove them. The
legters and answers are as follows.

« Office of Discount and Deposit, Baltimore, 18th Nov. 1818;
Dzar Sig,

It is stated to me that vou are indebted to this Office ahout
£30,000, after giving credit for collections to be made for you here
in all this month.

When [ last had the pleasure to see you here, you proposed
placing me in funds by sterling bills to be sold for you heve, but §
have not since had the pleasure to hear from you on this subject.

It will, my dear sir, be indispensably necessary for you to face
your drafts on me in future before they appear.  To mect them,
even then, will often place me in a very unpleasant attitude with
my neighbours, for as coin is uniformly required by the holders of
your checks, I shall have in turn to call for it of Banks thuat owe
me. A continuance of this intercourse cannot I apprehend be of
any real advantage to you, and must often place me in an unplea-

B
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sant situation with my neighhours.  An understanding wight }
imagine be had by vou with <ome state banks without subjecting
them to the same calls for coin by the bolders of your checks, on
them you might check payable in current notes perhaps

1 wish you to take measures to place me in funds for the pre-
sent debt with as little delay as possible.

Truly Your’s,
J. W. M<CULLON, Cashier.

Cemext Surtn, Bsq. Cashier Farmers’ and Mechanics’ Bank of

Georgetown, District Columbia.”

% Farmers’ and Mechanics’ Bank of Georgetown, Nov. 19, 1518.
Dear Sir,

Your esteemed favour of the 18th inst. is received—enclosei
{ hand as per statement below £6080 sterling, which F should be
zlad to have placed to my credit if it can be done at par. It that
gannot at this time be done, I should prefer to hold them for a fesw
days, under a hope of an improvement in price. I however only
ask this on condition of your perfect convenience. 1 also enclose
in the notes of the Branch here, 15,000 with which I must beg
you to credit my account ; about 25000 of my debt to you has
grown out of operations for the use of that Cflice. I had also
promised to pay for them in Baltimore, the further sum of from
5 to 6000, if it should be necessary, I must beg the favour of you
to advance that amount in any of the notes of Baltimore to Mr.
Mackall, and charge it tomy account. I had hoped from the man-
ner in which iy checks were drawn, that they would net have
proved so unfriendly to you.

Most duly, dear sir,
Your friend and ob't servant,
C. SMITH, Cashier.
J.W.M«Crirron, Esa. Cashier.

Bills of Exchange drawn by W, Smith on W, & J. Huflman,

London.
Neo. 71 700
¥ 80
PR 1030
1)) 1200
v 1250

£2000
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Brown & Kurts on W. Murdock,

London, No. 18 900
Frs. Lowndes 90 180
J. Lowndes 90

£6080

StaTE vs. Bucaanax axp M‘CuLron.

It is agreed that the within shall be received in evidence in the
above case as a letter written by Clement Smith, Cashier of the
Farmers’ and Mechanics? Bank of Georgetown, to James W.
M<Culloh Cashier, of the Office of Discount and Deposit of the
Bank of the United States, established at the City of Baltimore,
which letter was received by said M‘Culloh, soon after it bears
date.

WM. H. WINDER, Attorney for

Traversers.
THOS. B. DORSEY, Attorney Gene-
ral of the State of Maryland.
“ My DEar Sir, i
I have received your letter by Mr. Mackall, and after passing
the 15,000 Washington Branch notes to your credit, have sent
them by him down to Richard,

This is an operation that T cannot repeat. If he horrows of
you, he must pay you, and at home. If his own resources are not,
under present regulations, adequate to all the calls made upon him,
the sooner he writes unreservedly to Jonathan Smith on the sub-
ject of a change and aid, the better.

Egave Mr. Macall 84000 as you requested and charged you
therewith.

"There i3 no probability of sterling bills improving, on the con-
trary they must continue to decline. They are not really worth
more than 95 cents now, although they are selling at 98 centsrw
Iwill keep yours until Tuesday and then offer them for sale unless
by return mail you request me not to do so.

Things will grow worse every day, unless the national govern.
ment can apply some remedy.

Present efforts to linger out a miserable experiment are worse
than useless, to many they are destruction.

Truly Your’s,
J. W, M<CULLOW, Cushier.
CreMexT SmrTn, Esq. Cashier Farmers® and Mechanics® Bank, of
Georgetown.”
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* Farmers' and Mechanics’ Bunk of Georgetown, Nov. 21, 1813,
My Dewr S,
I have veceived your letter of the post mark 20th inst,
Your aceount has credii for the $10-:0 which you were so good as
to advance Mr, Mackall for me.  With regard to the exchange, 1
teave it entirely to yourself, 1 know you will do the best you can
with them and, T shall be confent—they are quoted 1 understand
at New York at 99 tu 003,
Very truly and sincerely
Your ob’t servant,
: C.SMITH, Cashier.

Jo W M<Curron, Cashier.”

State vs. Buenavax anp M«Crrron.
The same adnission made as to this letter as of the letter of
the 19th November, 1818.
WM. II. WINDER, Attorney for
Traversers.
THOS. B. DORSEY, Attorney Geue-
ral of the State of Maryland.

e also praduced and proved a letter from James W. M<Cul-
toh to Clewment Smith, bearing date on the 3rd of December, 1818,
from which he read the following extract, the other parts of the
letter not having any connexion with this subject.  “1 have not
received any account of sales of your stevling which I sent to New
York for sale, but as i will probably be put off in New York or
Pliladelphia, n a few days at the current rates, you are at liberty
to consider me as in fusds for its probable proceeds.”

John White the present Cashier of the Branch Bank at Ralti-
more, was then called, sworn and examined on the part of the
state.  He proved that alter he came into oftice as Cashier, on the
20th of May, 1819, careful and diligent search had been made in the
Branch Bank at Baltimore by his orders, fur the letters from Cle-
ment Smith in relatien to the transmission of the Bills of Exchange,
but no such letters nor any trace or mewmorandum of them could
be found.  The letter book of 1the Braneh Baunk of that period, was
then produced proved and inspected. Tt was found to contain no
copy nor memorandum of M<«Culloh®™s letters of November 18th
and 20th 1818, to Clement Smith; and Mr, White proved that no
trace or memorandum of them was found in the Bank at any time
after be came into office.
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He also produced and proved from the letter book of the Bal.
timore Branch, the copy of a letter from him to Clement Smith,
bearing date on the 10th of June, 1819, which was given in evi-
dehce by the Attorney General without objection, and is as follows,

{ cory.)
« Office Bank United States, Baltimore, June 10th, 1819,
C. Surrn, Esa. €asHIER,
Sta,

Iam favoured with your letter of the 8th inst. The Far-
mers’ and Mechanics’ Bank of Georgetown appears upon the
books of this Office to be indebted 27,037 42 to this institution.

Examination has been made amongst your letters, about the
period you mention, and we can only find one of the 28th Novem-
ber, which makes allusions to Bills of Exchange, and that in a very
distant manner.

I cannot find any record on the books of this Office of a sale
having been made of the £6080 sterling upon your account.

Y am very respectfully,
Your obedient servant,
(Signed) JOHN WHITE, Cashier.’”

He then proved, that in consequence of the receipt of this let-
fer, Mr, Smith had transmitted to him McCulloh’s letters of Nuvem-
er 18th and 20th, 1818, and the copies of his answers, dated No-
vember 19th and 21st, 1818 ; all which had already been givenin
evidence.

The books of account of the Baltimore Branch of the same pe-
fiod were next produced proved and examined, and were found to
‘contain no entry memorandum or notice of any kind, in relation
kb the Bills of Exchange mentioned in the letter from Clement
Bmith of November 19th, 1818, or any of them.

Mr. White also proved, that after he came into office, and
Be thinks about the 5th of June, 1819, enquiry being made of
James W. McCulloh for information, on the subject of the balance
appearing to be due, from the Farmers and Mechanics Bank of
Georgetown, McCulloch mentioned the veceipt of the Bills of Ex-
ehange in question, and stated that he had sold them to 8, Smith &

Buchanan, who had not paid for them ; that he then calenlaten the
imount of the Bills, at one half per cent below par, and added
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e interest from December 12th, 1818, to August 7th, 1819, mak-
iug a total tur principal and miterest. of 27,953 62, for which sum
he obtained the note of S, Smith & Buchanan at 60 days, bearing
date on the 5thof June, 1819 : and that he presented this note to
the committee, and required that its amount should be passed to
the credit of the Georgetown Bank.

William Gill, a Clerk of the Branch Bank at the period in ques-
tion, aud charged with the care of the letters and letter book, was
then swornand examined. He proved thatby order of Mr. White,
the Cashier, soon after that gentleman came into oflice, he made
diligent search in the bank for these letters from Clement bnuth,
bt cuu]d not find thewn, and reported this vesult to Mr. White.—
The counsel for the Traversers then produced the original letters,
which were read in evidence, and found to agree substantially,
though not literally, with the copies already before the court.  Hav-
ing been delivered back to the Traversers they cannot be iuserted.

Mr. Gill, the witness, was further examined in refation to the
endorsements on these original letters.  He proved that it was his
business, at the time when they bore date, to endorse and file let-
ters; which duty in case of his absense, was performed by some
other Clerk ; and that the words “C. Smith,*® written on the backs
of these twa letters, were in the hand writing of James W. M<«Cul-
toh.

The next witness was Alex. Brown. He proved that some
time in the latter part of the year 1816, Dennis A. Smith, of Bulti-
mare, had obtained from the house of Wm. & James Brown, of Liv.
erpool, of which the witness was the correspondent and agent, 3
Yoan to the amount of £10,000 sterling, on a pledge of 1,500 Shares
of the Stock of the Bank of the United States: That Mr. Smith af;
ferwards assigned these Shares, subject to the hypothecation, to
the house of 8. Smith & Buchanan, who assumed the debt : That
this loan having been made for two years, the time expired in the
fatter part of the year 1818; \vh?n the witness by order oi the len-
dersin Liverpool, called on 8, Smith & Buchanan for the payment
ar reduction of the debt; dml stated to them that if they paid
£10,000 sterling on account, which would reduce it within the limits
of the securify as it then stood, he could give them further time for
paying the rest.  ‘That James A. Buchanan, with whom his com-
munications on the subject had taken place, agreed to this proposi-
rion ; and accordingly on the 12th of Decomber, 1818, enclosed 1o
“imin 2 letter nine Bills of Exchange on London, to the amount of
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- £10,000 sterling, eight of which, amounting to £6080 sterling, werc
of the precise description in all respects, of those mentioned in the
letter of November 19th 1818, from Clement Smith to James W,
M:Culloh ; and the other was a bill of S, Smith & Buchanan them-
selves, for £3920 sterling, so as to make up the £10,000: and that
he received these Bills from Buchanan for the Liverpool house, in
part payment of the debt due to it, on the pledge of Stock already
mentioned. .

Mr. Brown then produced and proved the letter of Buchanan
enclosing these Bills of Exchange, and one set of the Bills them-
selves.

The Attorney General was then about to offer evidence, that
the debt to the house of W. & J. Brown, of Liverpool, in payment
of which these Bills of Exchange had been delivered to Alexander
Brown, was the jeint debt of S. Smith & Buchanan, James W,
M<Culloh and George Williams; who before the payment, had be-
come the owners of the Stock hypothecated for its security : but
the fact was admitted on the part of the Traversers.

Here the evidence for the State closed, under the special count
in the indictment ; and the Attorney General procecded under the
general count to give evidence of the overdrawings of James A.
Buchanan, in the name of 8. Smith & Buchanan, and that they were
expressly permitted and concealed by James W, M<Cullgh.”

The first testimony adduced for this purpose, was a statemont
of the daily balances appearing on the books of the Branch Bunk
at Baltimore, in the account of 8. Smith & Buchanan, fram tie
19th of January 1819, to the 20th of May in the sume year, botl
days included. This list was made out from the books by Pere-
grine Janvier, one of the book-keepers of the Baltimore Branch,
who was sworn as a witness and proved its correctness; in further
support of which, the hooks themselves were produced and referred
to. The statement is as follows :

* All this testimony was prodaced inthe former case bt afterwands
Withdeawn frem that, and applied to this; under ths agreement which liss
already been stated,
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1819 Over In Bank 1819 Over In Bark

Apl. 9 8241 3¢ April 30 24,001 12
10 11,287 77 May 1 24,185 21
11 11,287 77 2 24,185 21
12 12,237 68 3 24,285 21
i3 14,546 45 4 30,902 54
14 14,546 45 5 34,327 54
15 14,602 45 6 34,327 54
16 17,987 86 7 35,050
17 19,487 86 8 35,050
i8 19,487 86 9 35,050
19 19,587 86 10 35,423 53
20 16,787 86 11 35,423 33
21 17,127 86 12 33,423 53
22 17,599 86 13 36,721 38
23 20,289 86 14 36,774 58
24 20,813 96 15 - 36,774 38
25 20,813 96 16 36,774 38
26 21,880 63 17 36,774 38
7 21,496 12 18 38,165 36
28 21,396 12 19 39,919 2%
29 23,841 12 20 89,916 21

The Attorney General here called the attention of the Court
to the 17th Article of the rules and regulations of the Parent Bank,
for the Government of the Branches, which prescribes the duties
of the Cashier and other officers, in relation to overdrawings ; ()
#nd also the 224 Article, which preseribes the oath tobe taken by the
Presidents and Cashiers of the Branches. (b)) He then proceeded
to examine P. Janvier further, on the part of the State.

He proved, that during the whole period from January 19t to
May 20, 1819, both days inclusive, he was one of the Book-keepers
of the Baltimore Branch, and had charge of the account of 8. Smith
& Buchanan : That it was part of his duty to give uotice ta the
Cashier of all overdrawings, which he had no doubt that he did, al-
Though he conld not remember all the particular instances: That
e either always informed the Cashier of overdrafts, or understood
that he was informed of them in some other manner : ‘T'hat some-
times he mentioned them to the FirstTeller: That for about a month
before the 20th of May 1819, he regularly furnished Mr. McCulloh.
N ——

¢ (a_)See page 24, (") See page 140
34
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the Cashier, before each of the statement days, which were twice
week, with lists of all the overdralts of any considerable amount ;
but before that period had only mentioned to him occasionally such
of them as were of considerable amount, as $10,000. That he is
confident that he never omitted to mention to Mr. MCulloh any
overdraft, which amounted to $20,000: That when he thus men-
tioned overdrafts, Mr. M‘Culloh generaily directed him to inform
the parties of them by note ; and in one instance such a notification
was given to S.Smith & Buchapan, when Mr. Buchanan called and
explained it: That wliere notice was thus given to the parties, it
was the practice for them to call and make deposits to cover the
overdrafts, or to make explanations to the Cashier: And that Mr.
M:Culloh sometimes directed him (not in reference particularly to
S. Smith & Buchanan) to let overdralts stand, on account of Bills
of Exchange or promissory notes put in for collection ; and perhaps
sometimes for other reasons.

John White and James Beatty, who were Directors of the Bal-
timore Branch on the 20th of May, 1819, and for a considerable

time before, were then called and examimed on this point.  They

both proved that no information had ever, to their knowledge or
belief, been given by the Traverser M<Culloh, to the Brauch Board,
of any overdrafts by S. Smith & Buchanan.

The next witness was Roswell L. Colt, also a Director of the
Branch on the 20th of May 1819. lIle proved that on that day,
M:Culloh, after his removal was made known to him, stated to the
Branch Board that “he took pleasure indeclaring to the Board that.
the Clerks were all intelligent and clever, and that a better set of
Clerks could not be found ; that some accounts would appear to
have been overdrawn, which was done by his permission and by hi-
orders; that the Clerks were not to blame, and he assumed the
whole responsibility.”

James Cox the Cashier of the Bank of Baltimore, which office
he had filled for many years, was also called and examined for the
prosecution. He proved, that it was a standing order of the Bank
of Baltimore to permit no one to overdraw ; but that to a certain
extent it was often done in the course of business, and sometimes
could hardly be avoided. That to a proper extent it was often be-
neficial to the Bank: That the cases where it was permitted, and
was useful, were cases of good customers, in whom confidence
might safely be placed, and who might have good notes or accep-
tances in the Bank for collection and very near falling due. In
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guch cases, if they wanted some money immediately, which though
‘not actually in Bank would certainly be there in a short time, it was
thought a reasonable indulgence to let them overdraw to a mode-
" rate amount ; which was not only very useful to them, but was alse
advantageous te the Bank, by its tendency to invite and retain
good customers, To determine when such a case existed was a
‘matter of sound discretion and great responsibility in the Cashier,
But in no case should he think it safe or proper, to let any customer,
of whatever character, be overdrawn for any considerable time.
>~ James L. Hawkins the Cashier of the Franklin Bank of Balti-
‘more, was also called and examined on the same subject. He
‘proved that it is a standing order in the Franklin Bank not to per-
mit overdrafts ; but they are sometimes permitted by the President
or Cashier, under particular circumstances, and orders are in that
case given by him to the book-keeper. This was done in such
<ases aa the deposit of good bills for collection on Boston, New
York or Philadelphia, which had been accepted and were near ma-
tarity, but could not be carried to the credit of the depositor, till
advice of their actual payment was received: Or where a note,
known to be good, had been put in for discount in the interval be-
éween two discount days; but the proceeds could not be carried
o the credit of the person who had put it in, till it had been regu-
larly approved by the board ; and sometimes it would happen that
a deposit sufficient to cover the checks of a certain day, was made
fate in the day, after the hour of settling the books; in which case
depositor would appear in the account of that day te be over;
but the next day he would receive credit for the deposit, and then
his account would stand correct. It was only in cases of this de-
scription, Mr. Hawkins said, that he thought himself at liberty to
permit overdrafts ; which, however might sometimes be made and
permitted through inadvertance, and might continue a short time
imohserved.

John Hoffman was then called and examined on the part of the
¥tate. He stated, that he was a Director of the Baltimore Branch
®h the 20th of May, 1819, when James W. M<Culloh was notified

f his dismissal from office ; on which occasion he spoke highly of
the clerks, and acquitted them of all blame: and that the Board
directed a letter to be written on that subject, to the Parent
Board.

The Attorney General then referred the court to the statement
already in evidence, of the securitics lodged by M‘Cullob, to cover
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some overdrafts; and among the rest some of S. Smith & Buchan-
an’s, which he liad taken on himself, to the amount of 9326 46. ()
And here he closed the evidence on the part of the state.

General Winder for the Traversers then opened the defence.

As to the Bills of Exchange transmitted by Clement Smith to
M<Culloh, it rested chiefly on this ground: That the indictment
charged them to be the property of the Bank of the United States;
but it appeared from the lctters given in evidence, that they con-
tinued to be the property of the Farmers’ and Mechanics’ Bank
of Georgetown, whose Cashier, Clement Smith, had placed them
in the hands of M<Culloh as his agent, to be sold for the use and
benefit of the Georgetown Bank, with a power merely to apply the
proceeds when received to the payment of their debt; which he
contended, produced no change of property, until a sale should
take place, cr the Branch Bank should accept the bills in payment
on the terms prescribed in Smith’s letter, which had been declined.

e further stated that the bills had been sent te New York by
M<Culloh for sale, but without success; and that when they were
returned to him he was sick, and James A. Buchanan offered to
purchased them: this offer he accepted ; and before he recovered
the pressure of their affairs put the whole subject out of their re-
collection. e then proceeded to adduce the evidence in suppert
of this defence.

The first part of it was a letter of November 24th, 1818, from
Clement Smith to James W. M«Culleh ; with the answer of M*Cul-
loh, bearing datc on” the 26th of the same month., These [etters
are as follows:

{ Copy to J. TF. M Culloh, Cashier.)

) « (feargetown, Nov. 24th, 1818.
My DEean Sig,

I shall probably have a payment to make into the Branch Bank
here in a few days of 18 to 320,000, which I should do by sale of
Bills of Kxchange, but if it would at all be useful to you, I should
preler to place the Exchange in your hands, te be sold wher and
where you prefer, and check on you through the Office here. 1
make this proposition to place you in Baltimore funds for the
$15,000 of the Branch paper which you obligingly received from

() See page 142,
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$oe some days past, and which I fear was inconvenient to you—It
convenient let rae hear from you per return of mail.

(Signed) C.SMITH, Cashier.
1. W, M‘CurLog, Esq. Casnier.”

“ Office of Discount and Deposit, Baltimore, Nov. 26, 1818.
Drar Sir,

== If you send me your sterling, I can get 2 per. disc’t ad-
ding int’st, payable in 30 days, A. Brown & Sons’ note; please
tell me by return mail if I shall have them to dispuse of thus, that
I may inform Messra. Browns. The note is first rate.

First rate sterling was sold this day at three per. cent. discount
cash. It is quoted from New York 24 to 3 discount.

I have sent your’s (£6080) to New York for sale by an agent
who went yesterday—I offered them here at 2 but could not get
it

Nothing can prevent a further decline in Bills, whilst our Banks
ey coin. A

Dollars are quoted to me at Roston at 9 to 10 premium.

0 If yon determine to apply your sterling to pay by selling
Tor cash here, I will get the most I can for you if you send them to
me. In paying the Office at W most probably it will be
most desirable to it to be paid at W as it cannot draw for
eommercial purposes on other Offices—however if it chooses to
remit me the proceeds of your Bills, I can have no objection to its
doing 80, but I have no wish on the subject nor do I need it

Truly your’s,
(Signed) J. W. M‘CULLOIL, Cashier.
CremENT SMrrn, Esq. Casuier,

Richard W. Gill was then called and examined on the part of
‘the Traversers. He proved that sometime in the latter part of
November 1818, he went to New York, to transact seme business
for the Traverser M‘Culloh ; and at his request took with him cer-
tuin Bills of Exchange for sale, to the amonnt of £6080 sterling,
and answering the description of those transmitted by Clement
Bmith to M<Culloh: That his instructions from M<Culloh were to
sell the Bills, invest their proceeds in specie, and bring it back
with him to Baltimore : That on his arrival at New York he placed
these Bills in the bands of a broker for sale, and left themn there a-
bout a week, at the end of which time, finding that he could not
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scil them, he returned them to M<Culloh by mal, in pursuance of
his ovders: That he returned to Baltimore, about the 11th or 12th
of December, 1818, when he found M‘Culloh confined by sickness
to his chamber (so unwell that he held no conversation on business
with him) where he continued for some time: That the price of
the Bills was limited at New York, by M<Culloh to 97 or 98 per.
cent. or some other small amount bhelow par: and that the Bills,
were unsaleable in New York, not on account of the limitation of
price, but because they were not endorsed by a New York house
of credit, or some house known there: That sterling Bills were
then represented to him as being abundant in the New York mar-
ket, which might also have operated against the sale of them.

In relation to the overdrawings, General Winder insisted, that
as the second count on which alone they could be given in evidence,
charged the couspiracy to be, to get the money of the Bank “ with
intent to keep and use it two months without paying interest,” they
fell within the principle on which the preceeding case had been
decuded,

He also olgerved that some of these overdrawings had occurred
by accident; credits not having been given on the days when de-
posits were made, because they came in after the hour for settling
the books had arrived : and that in some instances there had been
errors in the date of checks. VWhen the account was corrected in
this way, the balance, he said, would sometimes be for them and
sometines against tfiem : and he added that a statement of their
account thus corrected would, as he understood, be prepared and
tatd betore the court, This however was never done.

Thomas Finley was then called, and examined on the part of
the Traverscrs.  He gave in evidence that lie was present at the
Board on the 20th of May 1819, when M<Culloh’s removal was of-
ficlally made known to him ; that M*Culloh then stated the prac-
tice of the Branch had been to Lionour checks of men in goed credit,
whether they had money in Bank to meet them or not; and togive
them notice when they appeared to be overdrawn ; and that when
special or express permission had been given to overdraw, it was
by his order to the Clerks, who were free from all blame in such ca-
ses:  That M*Culloh alse suggested to the Board the propriety of
passing an order, expressly forbidding overdratfts, if they disappro-
ved of such a discretion in the Cashier ; which was assented to, but
not reduced to the form of a written order: That no such order
had been given hefore:  That there had been some previous cases
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of overdrafts,! when paper had been offered fur discount to cover

" them when they were discovered, and the discounts granted, and
that one such case had occurred at an early period of his director-
ship. -

Here the evidence for Traversers was closed. The Attorney
General, in reply in evidence, produced the books of the Branch
Bank, and shewed from them that during the whole period from
19th of January to the 20th of May 1819, both inclusive, there were
very few credits to account of 8, Smith & Buchanan for Bills or
Notes lodged for collection; and none after the 23d of April in that
year,

Here the evidence was closed on both sides.

The Attorney General summed up the evidence for the State,
and Mr. Kell and Genl. Winder for the Traversers. Genl. Har-
per replied.  For the State it was contended, in relation to the Bills
of Exchange from Georgetown, that throughout the whole transac-
tion M‘Culloh, as well as Clement Smith, acted officiully :  That
the Bills were expressly remitted in payment of a balance duc to
the Baltimore Branch, from the Georgetown Bauk, for payment of
which M‘Culloh had applied in his official character, by his letter
of the 18th of November, 1818: That the effect of the whole car-
respondence was, to vest the property of the Bills absolutely ia the
Branch Bank, or more properly speaking in the Bank of the United

- States, through M‘Culloh its agent: That the payment was abso-
lute, although the extent of it, the amount of the reduction of deht,
was to depend on the sum for which the Bills might sell: That if
these Bills had remained in the Bank i1} M<Culloh was dismissed
“from office, and a successor to him appointed, the power to seli
would unquestionably have devolved on his successor ; which prov-
ed that the transfer of property was absolute: that unquestionably
the Georgetown Bank could not have reclaimed these bills, but
merely had a right to credit for their procecds, or for what they
might have produced, in case they had been sold improvidenily :
and that if they had fallen into the hands of any third person, the
Bank of the United States might have maintained trever or deti
nue for them, and not the Bank at Georgetown.

The counsel for the prosecution further urged, that the whole
manner of conducting this affair, on the part of the ‘Traversers, (lear-
ly indicated a fraudalent design ; the desperate sitnation of thei:
affairs at the period of this transaction, November 14t 1515, wher
a3 was fully proved in the former case. and wasin oxldovee in e,
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ihey were utterly and hopelessly ruined by the fall of stock, whici
liad rendered them insolvent to the amount of a million at least ;
the pressing demand made upon them by the Browns of Liverpool
for alarge payment on account of their joint stock debt to that
liouse : and above all the omission, evidently studied, to file these
{etters in the Bank, or make any entry in the books in relation to
the transaction: ‘That if there was a sale to S. Smith & Buchan-
an, it was manifestly fictitious and fraudalent ; because M‘Culloh
personally well knew, at the time of this pretended sale, that 8. *
Smith & Buchanan were utterly insolvent, and their note not
worth the paper on which it was written: That the date of the
note given for this pretended purchase, June 5th, 1819, nearly six
months after the purchase is alledged to have been made, clearly
proves it to have been an after-thought, or subsequent devise, re-
sorted to after detection :  That the application of these Bills to
the payment of a debt, in which the Traversers were jointly and
equally interested, was full proof, especially when taken in con-
nexion with their relative sitnation in the Bank, and the other cir-
cumstances of the case, that there existed between them that com-
munity of object and means, and that mutual understanding in car-
rying on the operation, which law and reason declared to be the
best. evidence of conspiracy ¢ and finally, that it was impossible to
look at all the circumstances of the case and the parties, and enter-
tain a doubt of Buclanan's full knowledge of the true situation and
ownership of these Bills of Exchange, at the time when he entered
:nto the fraudalent-combination with the Traverser M Culloh, to
apply them to their mutual use.

As to the overdrawings they contended, that nothing could be
more clear than the fraudulent breach of trust, and violation of du-
ty,by which they were made and permitted, or the fraudulent com-
bination of which they were the object: that as far as appeared in
proof, indeed, they were for the benefit of Buchanan alone, or of the
house with which lie was connected ; but this was immaterial be-
cause ft was clear law, that if two fraudulently censpire for the sole
henelit of one of them, it is conspiracy inboth : that here the fraud
was manifest ; because this was not a single act of overdrawing,
which might have praceeded from inadvertency, but a regular se-
rics for four months, with but two interruptions, which occurred on
the 61l and 9th of April; alter which the operation continued with
ont any intermission, till the 20th of May, the day on which M<«Cul-
loh was dismissed from office ; That these overdrafis went on re-
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gularly and progressively increasing, from the 3rd 8f May, when
they amounted to $24,288 21 to the 19th, when they reached the
height of $39,916 24: That it was most worthy of remark, with a
view to the true nature of this operation, that on the 19th of May,
1819, the last day of M“Culloh’s controul in the Bank, the over-
draft was increased 81750 88: That an inspection of the list giv-
enin evidence shewed, that during the greater part of the period of
four months to which it extended, if not during the whole of it, and
‘especially during the latter part, Buchanan, in the name of S. Smith
& Buchanan, resorted regularly and almost daily to the Bank,
'fa' all the money he'wanted, for his expenses and every other
purpose ; and this at a time when he perfectly knew himself, and
was perfectly known by M<Culloh, who permitted and systema-
tically comcealed these in-roads on the funds of the Bauk, to be
bopelessly ruined, and insolvent to the amount of a million at least:
and that, consequently, when Buchanan took and M‘Culioh con.
nived at his taking this money, they both knew that he never would
be able to repay principal or interest, which in fact never had been
done, and therefore could not have intended to pay either; a cir-
cumstance which. amounted to full proof of thé allegation in the
second count in the indictment, which related to the intention to
pay interest, admitting it to be material.

On the part of the Traversers it was argued, that the whole of
the letters taken together, which were fully reviewed and com-
mented on by the counsel, shewed that no property in the Bills was
transferred to the Bank of the United States ; but merely an autho-
rity given to M<Culloh as the Agent of the Georgetown Bank, to
#ell them and apply their proceeds to this purpose: That unless
the Branch Bank agreed to accept them in payment at par, there
‘was no payment, and the Georgetown Bank continued liable, and
might forbid a sale under par: that the Branch Bank has constant-
ly refused to consider these Bills as a payment: That althougl the
Bank of the United States might have maintained trover for the
Bills, that did not prove an absolute transfer of property in them;
because on general principles a special property will support that
action: That M‘Culloh, as Cashier, had no power to receive these
Bills in payment, nor was any special authority shewn ; and con-
sequently his receipt of them could effect no change of property:
That in the letter of Nov. 19th, 1818, Clement Smith asserted, by
Decessary implication, a continuing subsistin: power over the hlls;
and I;i;ht at any time have countermanded the authority given to
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MeCulloh to sett: That iff M<Culloh liad regarded them as the pro-
perty of the Bank of the United States, he would have endorsed
themn as such: and that he forbore to do so, because the Bank did
not think proper to be answerable for their payment.

In relation to the overdrawings it was contended, that there
could be no design or frandulent combination, as respected those
of May 19th, 1819, which secmed to be most relied on; because
M-Culloh went out of office without any previous warning ; and that
as Buchanan was charged on the beoks with all the sums thus over-
drawn, this second count and the evidence given under it, were em-
braced by the principles on which the preceding case had been de-
cided.

The argument being closed Judge Hanson stated it to be the
opinion of the Court, he and Judge Ward concurring, that the Tra-
versers were not guilty, and that a judgment of accquittal must be
entered, which was accordingly done. For this opinion no reason
was assigned.  Judge Dorsey observed that he had not yet had
time to make up his opinion in the case, which required further re-
flection. Hle afterwards ordered his concurrence to be entered,
for reasons which are explained in the following opinion.

T AM of opinion that the Traversers must be acquitted on both
counts. By the.first, they are charged with a conspiracy, to de-
fraud the President Directors and Company of the Bank of the
United States, by embezzling Bills of Exchange to the amount of
six thousand and eighty pounds sterling, drawn on certain persons
in London, and which M<Culloh as Cashier of the Office of Dis-
count and Deposit, hail received in payment of a debt due from the
the Farmers’ and Mechanics® Bank of Georgetown, in the District
of Columbia, to the President and Directors and Company of the
Bank of the United States. I have no doubt that the Bank had
an interest in those sterling Bills, and that a conspiracy to embez-
zle them, would have heen a fraud on the Bank. But [ am not
aatisfied by the evidence in the cause, that Buchanan knew at the
{ime that he sold them to Brown and Song, that M*Culloh had re-
ceived them as the Cashier of the Office, and in liquidation or dis-
charge of the debt due from the Farmers” and Mechanics’ Bank.
And unless Buchanan knew that the Bills bad been remitted to
M<Culloh, as the property of the Bank, he could nothave conspired
with M:Culloh to defrand the Bank. It is true that Buchanan was
the President of the Office, when MCulloh received the Bills, and
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that he continued to act as such, posterior to the period at whick
ke sold the Bills to Brown and Sons: But it is not necessarily to
be inferred from those circumstances, that Buchanan knew that’
the Bills had been transmitted to MCulloh in his official character.
The correspondence of the Cashier of the Farmers’ and Mechanics’
Bank, was with MCulioh; and altho’ it is highly probable, that
Buchanan might have seen the letters, yet his official situation
does not conclusively warrant the presumption, either that he did
in fact see them, or that their contents were disclosed to him.

The second count charges the Traversers with a conspiracy fo
defrand the Bank, and to obtain and embezzle fifty three thousand
dollars, for the purpose of having and enjoying the use thereof, for
a long space of time. In support of this count, it has been proved,
that M<Culich in violation of his duty as ©ashier, and in express
contravention of the rules established by the Parent Board, for the
regulation of its Offices, did permit Smith & Buchanan to draw
from the Office, large sums of money by repeated acts of over-
‘checking, to the great injury of the institution.. The question,
which presents itself, is this: Does this testimony support the se-
¢ond count? I am inclined to think it does not: 'The count charges
the Traversers with a conspiracy to embezzle $53,000 for the pur-
pose of having and enjoying the use thereof, &c. The money was
checked from the Bank by Smith & Buchanan, and must be pre-
mmed according to the practice in such cases, to be received for
the sole use of the party checking.



THIRD INDICTMENT.

THE THIRD CASE was then called, and the trial proceed.-
ed before the court, upon the plea of noet guilty and submission, as
in the two former. This was also an indictment against James A.
Buchanan and James W, M<Cuiloh, and contained two counts.~—
The first alleged in substance that the Traversers, one being Pre-
sident and the other Cashier of the Office of Discount and Deposit
of the Bank of the United States in Baltimore, entered into a frau-
dulent combination on the 1th day of March 1819, to cheat and
injure the Bauk, by getting its property into their possession out
of the Branch at Baltimore, to the amount of twenty five thousand
dollars in money or bank notes, without the consent vr knowledge
of the Directors of the Bank or Baltimore Branch, and by false and
fraudulent devices and indirect means, with intent to retain and
use it two months: and that for the more effectual perpetration
and concealment of this fraud, M<Culloh should from time to time
canse false und fravdglent entries to be made in the books of the
Branch Bank, representing that the money or bank notes so to be
taken out, were loaned on good security: and that in pursuance
and execution of this fraudulent conspiracy, Buchanan with the
knowledge privity and consent of M¢Culloh, the former still being
President and  the latter Cashier of the Baltimore Branch, did
draw out twenty five thousand dollars of the property of the Bank,
in money or hank notes, from the Branch in Baltimore, without the
consent privity ar knowledge of the Directors of either bank, for
the purpose of applying it to his own use, without giving uny se-
curity for the repayment ; and that for the more effectual perpetra-
tion and concealment of this {raud, he and M*Cullel procured
false entrics to be made in the books of the Branch Bank, repre-
senting the money to have been lent on a Bill of Exchange drawn
by the house of 8. Smith & Buchanan on Daniel C. Holliday of
Louisiana, for twenty five thousand dollars, and transmitted for
~ollection to the Branch Bank at New Orleans, which had thus ba-
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Mme accountable for this sum: when in fact there was, as theg
well knew, no such Bill of Exchange.

The second count charged them with a frandulent conspiracy
bo cheat the Bank, through the Baltimore Branch, of Gfty three
thousand dollars, by embezzling its property in money or bank
potes to that amount, by false and fraudulent devices and indirect
means ; but without alledging any thing to have been doue in exe-
eution of the scheme, or any particular means to have been devised
for its execution.  This count charged that the money was to be
thus obtained and embezzled «for the purpose of having and using
it two months without paying interest, or giving security for the
repayment of the principal.”’

It was agreed, as in the next preceeding case, that all the fes-
timony adduce on either side in the first case, should be consider-
ed ag in evidence in this.

The Attorney General then opened the_indictment, and pro-
teeded to adduce the testimony under the second count alone;
it having been discovered that there was a variance between the
first count and the evidence, which rendered it inadmissible there.
This variance consisted in alledging, that the bill on Holliday was
drawn by 8. Smith & Buchanan, without stating in whose favour:
whereas it appeared by the evidence, that it was represented on the
books, as a Bill of Exchange drawn by James W. M«Culloh on Da-
‘niel C. Holliday, in favour of 8 Smith & Buchanan. The testi-
mony relating to this matter was therefore applied to the second or
general count.

For this purpose Thomas B. Rutter, one of the bovk-keepers of
the Baltimore Branch, wassworn and examined on the part of the
prosecution. He proved that he was a book -keeper of that institu-
tion on the 9th of March, 1819, on which day by order of James W.
MCulloh then Cashier, he matle tie following entry in the day
book : ’
© ¢0.D. & D. New Orleans To S. Smith & Buchanan

J. W. M‘Culloh’s draft at sight on Daniel C.
Holliday, favour 8. 8. & B. 225,535

He then produced the book, and read the entry from it to the
court, in those words.

Mr. White the present Cashier of the Branch, was then called
and sworn on the part of the State. He proved that after he came
into office as Casbier, on tiie 20th of May, 1819, it was discovered,
that no such draft as the one described had been furwarded to New.
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Orleans, nor as far as the clerks knew had been in Bank—he therc-
fore on the 27th May, divected the eutry to be reversed.

Mr. White then produced three checks of the same date with
the entry, March 9th, 1819, under the signature of 8. Smith &
Buchanan, which were proved to be in each case in the hand writ-
ing of the Traverser James A. Buchanan, a partner of that house,
These checks were all made payable to Daniel C. Holliday or
bearer. Que was for $16,250, one for 86,700 and one for 82,585 ;
making up the precise amount of the entry $25,535. He stated
that they were found by him in the Branch Bank, when he went
inte office as Cashier; from which circumstance, and from their
being crossed in the usual manner, it appeared that they had been
puid.  They are as foll’ows :

“ No. Baltimore, March Sth, 1819,
Office of Discount and Deposit, pay to D. C. Holliday or bearer,
sixteen thousand two hundred and fifty dollars, no cents.

S, SMITH & BUCHANAN.

16,250 dollars cents®

“ No. Baltimore, March Sth, 1819.
Office of Discount and Deposit, pay to D. C. Holliday or bearer,
six thousand seven hundred dollars, and no cents.

S. SMITH & BUCHANAN.

6700 dollars cents.”

“ No. Baltimore, March 9th, 1819,
Office of Discount and Deposit, pay to D. C. Holliday or bearer,
twenty five hundred eighty five dollars, and no cents.

S. SMITH & BUCHANAN.

2585 dollars cents.”

Dennis A. Smith was called to prove the time of D. C. Holli-
day’s death. He said he had not been advised of his death by any
person in Lousiana—from his recollection he was confident it took
place in the spring of 1819. He retired and soon after appeared
before the court and said that he had seen, since he gave in his evi-
dence, a letter dated in March 1819, from Jos’h Saul to James W.
M:Culloh announcing the death of Mr. Holliday ; which appeared
to have been received in Baltimore on the 27th of that month.
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Mr. White was then called again, and proved that early i
June 1819, James W. M<Culloh called at the Branch Bank and de-
livered to the witness his own note dated 3d June, 1819, for this
sum of $25,535,and promised to secure it by a mortgage on a large
sagar estate in Louisiana, which hie never did ; and that the note,
and the whole sum thus drawn from the Branch Bank, still remain-
ed unpaid. The whole sum principal and interest, was conse-
Guently lost, by the insolvency of the parties.

Here the evidence for the state, in relation to this transaction,
was closed.

Notice had been given to the Traversefs and their Counsel by

- the Attorney General, at an early stage of the trials, that under
the second count in this indictment, he would give in evidence a
gpeculation in Bills of Exchange to a very large amount, which ap-
peared to have been carried on by them, with the funds and at the
rigk of the Bank; and on which a balance remaining duc when
their failure took place, had been entirely lost. e now proceed-
ed to adduce this proof.

For this purpose Mr. White, the Cashier of the Daltimore
Braneh, was again called and examined.

He proved that after he took possession of the office, in May

1819, he observed in the books of the Branch an account, entitled
“Foreign Bills of Exchange Account” on which theve was a ba-
lance due to the Bank of $5405 60: That upon enquiry of James
W. M¢Culloh the Traverser, on the subject of this account and ba-
lance, he directed the balance to be divided into two parts, and
one of them to the amount of 1164 59 to be charged to his sepa-
rate account, and the residue $4241 01, to the joint account of
himself and 8. Smith & Buchanan ; both with interest (rom Decem.-
‘ber 31st, 1817 ; and that those sums still remain due and unpaid
both principal and interest.
. The books of the Bank in evidence in the former case, were then
referred to; where the account appeared at length, and the balance
as he had stated it. To shew more particularly the nature of the
transaction, and to give some idea of its extent, the two following
items of the account were read.

0. D. & D. Baltimore, September 17th 1810
Exchange Account'To J. W, MCulloh
. For this sum lent upon the Funded
Debt of the U. 8. belonging to himsell
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and =, Smith & Buchanan and sent for
sale to Baring, Brothers, & Co. Lon-
don—>3terling Bills being drawn for
like amonnt by S. Smith & Buchanan
on Baring, Brothers, & Co. and deliver-
ed to 1. W. M<Culloh Cashier, for sale,
who is to apply their proceeds fo liguie
date this loan with interest from the
16th inst. until so pard—viz.:
$50,000 bo't of W. Y. Purviance, a 10 per.
cent. pre. 5,000 55,000
84,931 65 do 8,463 16 93,421 81
40,506 43 bo't of Wm. Bruff, a 104
per. cent pre. 4,131 40 44,437 83
105,000 “ Jolhn Donnell, a 10}
per. cent pre. 10,762 50 115,762 50
85,945 49 ¢ Allen, Tolbert, & Co.
a 10} per. cent pre. 8,809 41 94,754 90
40,625 “ W, Y. Purviance, a
10 per. cent pre. 4,62 50 44,687 50

2,500 ¢ L. Buchanan, a 10%
per. cent pre. 256 25 2,756 25
15,129 42 “ Wm. Bruff, a 10 per.
cent pre. 1,512 94 16,64, 36
17,936 10 ¢ Wm. Brufl, « 10 per.
cent pre. 1,793 61 19,729 71
¥ 82 66 §2 66
4,400 ¢ Lloyd Buchanan, a
10 per.ceat pre. 440 4,840
$K446,774 09 $45,544 43 $492,118 52

0. D. & D. Baltimore, September 25th, 1817,
Bills of Exchange~ To J. W. M<Culloh
For loan unon Funded Debt belouring
1o himself and S, Smith & Buchanan, which
loan with interest, is to be liquidated by
the sale of Sterling Bills.
No. 43 6 per.cent of 1813 2000

44 o« “ 2000
45 “ “ 2000
46 <« ‘ 2000

a4y o« - 2000
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No. 48 6'per. cent of 1815 1363 63
51 = 1812 5000

6« 1814 10,526 31

182 suppl. 6 do. 1814 102 28

4 funded 6 do. rec.note stock 5,000

31,992 22
at 83 per, rent advance exclusive of di-
vidends, payable on the Ist of Octo-} 2,719 35
ber next, — 34,711 85

The Attorney General then stated, that it did not appear froni
the beoks of the Branch Bank, nor in any other manner as far as
he had been able to learn, that it had at any time employed any
part of its funds, or in any way authorized their employment, in
any such speculation in Foreign Bills of Exchange as this account
imported : nor was any attempt made on the part of the Traver-
gers, to prove that such an authority had ever been given, either
by the Branch or Parent Boards; or that the operation had ever
been in any manner communicated tu the Parent Board, or any in-
formation of it given to the Branch Board, otlierwise than by plac-
- ing the account in guestion in the books. It was in evidence in
the first case, and consequently in this, that the whole business of
Bills of Exchange, in the Baltimore Branch, was claimed and ex-

: clusively exercised by the then President and Cashier, as executive
business ; so as to preclude any enquiry into i, on the part of the
Branch Board.

Here the evidence for the prosecution was closed.

On the part of the Traversers none was offered, in relation to
the second branch of the charge ; the speculation in foreign Bills of
Exchange. With respect to the pretended draft on Daznicl C.
Holliday, and the money drawn under colour of it from the Branch
Bank, it was not alledged, or even intimated, that any such draft
had ever existed ; or that the Traversers or either of them ever had
a right or authority to draw on Holliday, fur the sum in question.
'The defence was confined to an attempt to shew, that 5. Smith
and Buchanan had a claim against him to the amount of five thou-
sand dollars.

For this purpose Dennis A.Smith was called, on the part of the
Traverscrs. He proved that some time in 1818, lic purchased a
sugar plantation in Louisiana, from a Mr. Saul of New Orleans;
for which a prompt payment of $10,000 was to be made, and the

36
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vest of the purchase money paid in annual instalments without in-
ferest: That he paid the $10,000 by drawing a bill on 8. Smith
and Buchanan, and that the possession of the plantation was ta
have been given, on the payment of said Lill: That he was con-
vinced that this property was capable of being rendered advanta-
geous, in the hands of a person who could give it the proper atten-
tion; and recollecting that . Smith & Buchanan would probably
suffer loss, in consequence of the last purchase of bank stock from
him, which soine time after the purchase hie understood was made
for his the said Smith’s benefit, he wished to make them some re-
turn, and offered the purchase of the sugar estate to them througa
James W. M*Culloh, on condition of their paying the said bill of
$10,000: That Mr. Buchanan on the part of the house, finally a-
orced to the proposition ; on which the bill for $10,000 was paid,
and the transfer made. This took place some time in the latter
part of February or early in March 1819,

Mr. Smith further stated, that while the communications on
this subject, between him and James A. Buchanan, were geing en,
he suggested to Buchanan, as a motive for entering into the pur-
chase, that Mr, Daniel C. Holliday, a gentleman focmerly residing
and well known in Baltimore, who had removed some years hefore
to Louisiana, and been engaged there in cotton planting, was at
that time in Baltimore, and soon about to return to New Orleans;
and that probably he would be willing to join them in the purchase
of the sugar plantation, and to take on himseif its superintendance
and management, for which he was well qualified: and that he
understood and believed that Holliday did in fact join them in the
purchase, an/l agree to refund to them one wmoilety of the $10,000
mentioned above,

He further stated that he bad placed on said plantation sundry
negroes, which cost about ten thousand dollars ; which said negroes
he oftered to transfer and did assign, together with his right to
the said plantation, for the sole object of indemnifying sal 8.
Smith & Buchanan and the other gentlemen concerned with them,
for any loss which the purchase of the stock might occasion—The
value of said negroes he did not require of them, nor did they ever
pay it to him.*

* This testimony of Mz, Smith, after it was prepared for the press, was
sent to him by a special messenger, for Lis revision and correction ; and was
vorrected by him, as it is here presented.
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_General Samuel Smith, the senior partner of the house of &
Bmith & Buchanan, was next called on the part of ihe Traver-
sers. He swore, that in the month of June 1818, his partner, J. A.
Buchanan told him that Dennis A. Smith had made a very valua-
Mle purchase of a Sugar Estate in Louisiana, on which he had pla-
ced Negroes (in addition to those on the estate) of the value to the
best of his recollection of 10 or 812,100 ; that he considered the
purchase of great value, and was desirous of transferring it at cost,
(smd without any consideration for the negroes placed by him) to
the parties. who had purchased the Bank Stock from him, as a re-
muneration for the loss they were likely to sustain on the lust pur-
‘shase made by them of him. The next day D. A. Smith called at
the counting house, when George Williams was present, and made
his proposition tothe same effect. After ha-left the room G. ‘Vil-
Yiams and 8. Smith told J. A. Buchanan that they would have no-
thing to do with the purchase, the witness observing that they

better attend to their mercantile affairs with w hich they were

uainted, and not embark in a business they did not understand,
atirely- dependant on agents. J. A. Buchanan pressed the pur-
chase as one likely to afford great advantages.
" Some timeafter J. A. Buchanan mfmmcd S. Smith, that Daniel
Q. Holliday had offered to take one moiety of the estate ; that all
the money which would be required would be the amount advan-
ced by D. A, 8. when he made the purchase (as he believed $10,000,)
‘one moiety of which Daniel C. Holliday would account for; and
that Mr. Holliday had no doubt of being able to pay the instal-
ments as they became due from the products of the estate. J. A,
Buchanan pressed the purchase on the ground that it would give
something handsome to meet the loss we were likely to sustain
from our negotiations with . A. Smith. Thus pressed and thus
assured he (S. 8.) gave a reluctant assent, and the contracts were,
(as he was informed) completed. Some time in the Autumn of
the same year, S. Smith became on reflection, dissatisfied with the
purchase, and pressed J. A. Buchanan to relinquish it to Mr, Saul,
or to sell to some other person, and he promised to use lLis best ex-
ertions to comply with the wishes of 8. 3 On the return of 8. 8.
from Congress in the spring of 1819, he became more uncasy in
consequence perhaps of the death of D. C. Holliday, and again
asked J, A. B. if Mr. Saul would not take back the property, or if
no other person could be induced to relieve S, 8. & B. from the
purchase. A few days after I. A. Buchanan informcd hime that
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James W. M«@ulloh would take the whole purchase to his ewn ac-
count,and it was conveyed tohim as soon as the title could be pre-
pared.

The witness took occasion to-enter into some explanations con-
cerning the manner the business of his house hiad been conducted =
That he had brought up J. A. B.{rom the age of 13 years, that he had
established him in the Dry Goods business soon after he became of
age, and some years atter hid taken him as a partner in his general
commerce: That from that period such was his confidence in
him, that e seldom looked into the books of accounts: That he
does not remember to have ever lvoked into the Bank Book unfit
after the failure of the House: That the finances of the House were
under the sole management of J. A. Buchanan: That the witness
knew little of them, owing in part to his long and {requent absence
in Congress, and at watering places for the heatth of his family, and
principally to the unbounded confidence he placed in the capacity
intalligence and integrity of I. A. Buchanan : That he had approv-
ed of the first and second purchases of stock from D. A. Smith =
‘That he was in Congress when the last purchase was made, and
that he was not consulted and knew nothing of it, until it was com-
pleted ; aftee which he was informed that another purchase had
been made pringipally with the view of extricating D. A. Smith
from his difliculties, but without stating particulars. Some time
after he pressed J. A. B. by letter to sell the Benevelence Stock
{for by that name it was denominated) but he was sanguine, and did
not sell : That when the purchase of the Louisians Estate was made,
Bank Stock was at 1140 per cent, at which rate, if sold, (he believed
then and now) would have covered the cost {without loss} of the
whole of that Stock Leld by the parties.  OFf course that they were
{ree at the time to make any purchase they might have deemed ad-
vigeable

Here the evidence was closed on the part of the Traversers.

The Atiorney and his associates, conceiving this case in both
its branches tobe too plain for elucidation, proposed tothe counsel
on the other side to submit it to the court, without -argument ; to
which they assented.

-

* The testimony of General 8. Smith, after being prepared for thie press,
was sent to him for his revision. e thought it best to write it out entirely
himself ; and itis here published from a copy of his own manuseript, which
s compared by him and approved, before it was put to press
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b Hanson, after a short conference on the bench, pronoun-
‘ded it to be the opinion of the Court, he and Judge Ward concur-
ring, that the Traversers were not guilty, and that a judgment of
acquittal must be entered, which was accordingly done.  'This took
place on the 13th of April, 1823, the same day on which the deci-
sion of the second case had been pronounced. The Reporter had
Yeft the Court before the decision was made; but he has under-
stood that no reasons for it were assigned. Judge Dorsey dissent-
ed, for reasons which are stated in the following opinion.

It was conceded in this case, by the counsel for the state, that
the testimony produced on the part of the prosecution, did not sup-
port the first count in the indictment, inasmuch as there was a ma-
terial variance between the matters therein charged and the proof;
but T am clearly of epinion, that a combination te defraud the Bank
has been established under the second count. It hasbeen unques-
tionably proved that M<Culloh on the 9th March, 1819, caused an
entry to be made on the books of the Bank, importing that a dis-
count had been granted to S. Smith & Buchanan for twenty-five
thousand five hundred and eighty-five dollars, on a draft of M<Cul-
loh’s in their favour, drawn at sight, on Daniel C. Holliday, of
New-Orleans, and that the bill had been remitted to the Office of
Discount and Deposit at New-Orleans for collection. Tt was fur-
ther proved that no such bill was ever drawn ; that the amount of
this pretended discount was drawn from the office by James A.
Buchanan ; and that the whole sum has been lost to the Bauk by
the insolvency of the Traversers. It was argued on the part of
the defence, that Tolliday was indebted to the Traversers for an
interest which he had purchased from them in asugar plantation
situated in Louisiana, and that M<Culloh really intended to have
drawn the bill, but the unexpected intelligence of Ilolliday’s death
frustrated his design. The proof in the case is, that Holliday's
death was not known in Baltimore until the 27th of Marel, 1819,
Thus seventeen days intervened, between the date of the false en-
try and the news of Holliday’s death. The defence therefore
‘which has been relied on, has no foundation in fact. 1f the inten-
tions of the Traversers were fair, why was not the bill drawn and
deposited in Bank, at the time when the entry was made?  Want
of time cannot be urged as an excuse, as the draft might have been
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wiitfen in three or four minutes atmost.  And surely the interval
of time between the 0th and the 27th of March gave them a full op-
portunity of writing, endorsing and depositing the bill.  Why did
not the Traversers, when they had received the news of Holliday’s
death, refund the money to the Bank F—they could not but know
that they had taken it without authority, and in contravention of the
practice and usage of all banking institutions, which require dis-
connted paper tobe deposited among the evidences of debt due to
the Bank. It cannot escape observation, that this money was with-
drawn from the Bank, after the Traversers had fabricated the stock
fist and pay list which were adverted to and commented on in a
foriner opinion.  The case presents this simple aspect. The Tra-
versers in violation of 4 sacred trust and under false representa-
tions calculated to deceive shose who were interested in the due
execution of the trust, have taken from the funds of the Office a
ke sum of money, which they converted to their own use, and
have failed to return to the Bank a cent of their spoil. I such a
casc decs not amount to 2 combination to defraud, Fam at a loss
to conceive in what the offence of a conspiracy to cheat consists,
As this proof does in my opinivn support the second count, it be-
comes unnccessary to examine and pass an opinion on the other
prouf which has been introduced, for the purpose of supporting a
distinct and different fraud.

Thus ended all the cases, after having occupied the court con-
stantly from March 21st to the 13th of April 1823, both days inclu-
sive,
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APRPEITDIX,
No. L.

Opinion of FWavtory Comnty Court,

With the reasons assigned for it, by Judges Charles 1},
Hanson and William Il Ward, in the cuse of (he
State of Maryland against Janmes A. Bucuavaxw,
Javes W. M<Crriron and Georce WiLLrams.

This is an indictment for a conspiracy to defraud the Bank of
‘the Upited States; the indictment is laid against James A. Du-
‘¢hanan, as President of the Office of Discount and Deposit of the
‘Bank of the United States, at Baltimore, James W. M-<Culloh,
‘a8 Cashier thereof, and George Williams. as Director of the
Bank at Philadelphia. The gist of the charge is; that they con-
Wpired to use, and did use, the sum of fifteen hundred thousand
dollars, the property of the Bank at Baltimore, for the space of
two months, without paying any interest for the same, and with-
ut securing the re-payment thereof; and, the said Cashier, for
he purpose of concealing the same from the Directors, did,
:ﬁ'om time to time, make fraudulent and false entries and state-
hents. that the said money was loaned on good and sufficient
security in capital stock of the bank, pledged and deposited
therefor. To the indictment, the defendants have demurred,
‘1st. On the ground that a state court has no jurisdiction, but that
the matters alledged in the indictment are cognizable (if at all,}
'in the Courts of the United ®tates; and secondiv, that the faets
: 1
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charzed do not amount to an olfence ludictable. This i3 suli-
stantudly the case as argied betore the court. Upon the gues-
ton of jursdiction 3t 15 not aceessary to deewde, beeause the
Court think, that the facts do pot amount to an indictable offence;
anid for their opinion the [vllowing reasons are assigned.

Th t the doctiine of conspiracy, as urged in support of these
indictments, is exceedingly complicated, and involved in much
doult even in Kngland, there can be no hesitation in admitting;
and that it is new to the people of Maryland, cannot be denied;
the principles of their criminal laws have always been regarded
by them as palpable und unshifting, as the fixed and visibic
boundaries of their lands.  But it is not upan the belief only,
(though that would be amply suflicient.) that this dectrine has
not be recognized aml adopted here, that the opinion of the
couartis exclusively founded—it is,that the decisions of the British
Courts are not suificiently consistent and uniform in the reasons
assigned for them, to enable this ceurt to deduce frem them
such clearly established principles, as, in criminal matters. are
deened eszential to authorise their application to new cases;
that even tn England, where the rules of penal law are not un-
frequently tyrannically capricious, the doctrine of cheats, effected
at common lavw by nablic false tokens according to statute 55
Hen, 8th, by private false tokens or by ctatute 80, Geo. 24l
Ly false pretences, vr even by a conspiracy, has never been so
stratned, as to conve:it a mere private fraud, or a breach of trust
into an indictable<crime.

Ttis here proper to notice the luminous dl%CUbSll)n upen the
extent to which the common and statuary criminal law of Eng-
laud is obligatory upon this tribunal. 1t is so difficult to explore
almost any principle of common law to its source, that we ap-
prehend a decision of the King's Bench of yesterday is as much
a part of it, as the most ancient adjudication; but, we conceive,
that the doctrine now set up cannot be recognized here. unless
adopted by the Courts subsequent to our emigration. ‘Fhe com-
mon law is a work of gradual reformation; and, of consequence,
has been alternately improved and impaired; it is the common
sense of a nation concentrated into rules, which, from time to
time, have been found suited to their local and other circuns
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‘stances; and hence it is difficult to belicve, that the peeple of
Marvland, in their bill of rights, meant to declare thewuselves
subject to the operation of rules, no marter at what period Biit-
ish Courts should adjudicate them into a formal existence, with-
out respecting theic own local aud other circumstances. The
bill of rights declares, “that the inhabitants of Marvtaud are
entitled to the common law of England, and the trial by jury,
according to the course of that law, and to the benefit of such of
the Euplish statutes as existed at the time of their first emigra-
tion, and which by experience have been found applicable tc
their local and other circumstances and of such others, as have
been since made in England or Great Britain, anit have heen
introduced, used and practised by the courts of law or equity.”
Bt has been contended, that the true construction of this cluuse
is, that the inhabitants of Maryland are to be governed by the
common law, as it was brought here by our ancestors, and by
such statutes only as existed at that tune, which vere saited to
dar condition; and that with respect to atatates since made, to
bein force here, they must have been intraduced, used and prac-
tised by the courts of law and equity, 'Vhis position the Ceurt
considers the true one. in all criminal matiers; and, whether in
‘eivil cases it be altogether true, or in part coly, or how far i
®ay be modified, i3 not material te the preseut question; but,
with a view of ascertaining with precision, how far the sliera-
Hons or amendments which have been gradually irtroduced into
the system, particalarly in commercial Yaw, of vYivh Lord Maus-
field and other judges have made almost a disiin~t science, Ly
‘eclaring, not what were or had been the rules of the common
Bw, but what they ought to be, it is important te enquive, what
.lthorlty the decisions of the British courts, and the reasons for
them are entitled to at different periods of our settlement, be-
®ore and since the revolution; and whether the courts of Mary.
hnd are bound to regard them, not onlv as conclusive evilence
!fwhat the common law is, but the reasons al<o, as the best that
l“uld be adduced. We think American courts go quite far
&nough, when they yield to British authority where the paint in
Huestion is expressly decided, without paving such implicit o
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fereuce to the “sayings™ of Brifish judges, as to sufler them to be
wrought into authority by analogy.

The Bill of Rights, we conceive, meant (o say. that althougl
the people of Maryland were politicaliy separated from Great
Britain, the rights of property and personal safety, shoutd be re-
gulated by the same code of laws they had been accustomen to.
But by insulating the first part of the clause, it wight be con-
strued, ex vi termini to mean, that all the common law, he 1t
then or hereafter what it might, should be in force in this siate;
and that the restriction was pointed only at the statutes, by de-
signating such a- existed at the time of our first emigration, &c.
and such others as had been introduced, used and practised un-
der; thus making a distinction between statutes hefore and since
our colonization, while none is made as to the common law.
Practically, however, our courts have alike regarded the common
law and the statutes; such parts of buth onlv as were applicable
to our local and other circumstances, have regulated their delibe-
rations, and the fact even of statutes having been introduced,
used and practised under, cannot be deemed as conclusive evi-
dence of their applicability., Hence, the courts of Maryland,
as well as those of England, have always resorted to what has
heen, with pl‘L:CiSi(m, termed Judicial Legistation; and the lat-
ter have, from time to time, declared by adjudication, not only
what was the common law of England, but what parts of it are
in force in this couutry. ‘L'his has been repeatedly done. :he
case of Griflith antt Clements, recently adjudged in the court of
Appeals, is a signal precedent, in which the common law rules,
regulating the rativnabilis pars of the widow, were discegarded, as
now practised in Bngland, and those of a date long anterior re-
ferred to. Very different, indeed, is the practice of courts here,
from that in Englavd, the actions of ejectment and replevin are
common law remedies, and yet they essentially differ from the
samne actions in England; many et these changes have been ef-
fected by Judicial Legislation, independently of the acts of the co-
louial legislature. For why should the people of Maryland
adopt the common law of England without reservation, whether
applicable or not, but only such sratutes as existed at the time
of their first emigration, and which had been found, by experi-
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ence, applicable to their lacal and cther circumstances, together
with such only as had been intro iu- ed,used and practised under?
I they intended to adopt only such parts of the common la - ag
was applicable to their situation, as most certainly they did, it
might be asked, why did they not use words of exclusion? 'Tle
answer to us is obvious; they thought the common law was al.
ready introduced, as far as applicable, and that it was understond
by their Provincial court, to which they looked up and reposed
in confidence, and that their legislatures, at any time, might
alter, repudiate or adopt any part of it.  For, numerons already
were the laws enacted by the colonial assemblies, both civil and
criminal, essentially altering those of the mother country; at
the earliest period they legislated independently, and wmanifest-
w a determination to regulate all internal concerns by their own
laws. The same spirit prompted them, at last, to revolt at taxa-
tion, because unrepresented in Parliament; and the very attempt
was one of the leading grievances assigned for the abjuration of
their allegiance. Long before the revolution, so many branches
of the English law had been altered and modified, that the laws
of Maryland. civil, but more especially penal, presented a cuile
which, though emanating from English precedent, might be dis-
finctly recognized as a pandect; and it is not reasonable to sup-
pose, that after the declaration of independence, the people, by
declaring themselves entitled to the common law of England,
thereby intended to render themselves punishable for crites
ey were unconsious of committing, and to which a greater
ponishment was allotted than to any offence known to them be-
fore, whenever it should please a foreign court to adjudicate
theories into laws, by excerpting authority from some recondife
obiter dicta, at least in this country, long since obsolete and
exploded, or too recently adapted to the vices of a foreign peo-
ple.

It cannot be that the people meant to say, that if it should be
discovered that the common law had, at any subsequent period
been judicially legislated into a system different from ihat
Xnown to them antecedent to their emigration, and from that
which they brought with them, that still su great was their at-
tachment to laws they were ignorant of, that they intended, by
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their Biil of Rights, to bind themselves indissolubly to those of
a monarchy they had just renounced.  But, whether the whole
of the corumon law was ever in force in Maryiand or not, the
decision of British courts as to what it is, could never be ex-
clusively binding upon the courts of Maryland; because, their
decistions could not be reversed but upon appeal tothe king in
council; noappeal could de maide to the King’s Bench, as from
the inferior courts in England, and in criminal cases, no appeal
on the Crown side was ever allowed or prosecuted to any tri-
bunal whatever; so that there being no legal chanuel through
which the decisions of Westminster Hall could be made obliga-
tory upon the courts here, no part of the commaon law, or any
changes or modifications made subsequent to our emigration,
could be judicially recognized,

The decisions of the court of King's Bench and other courts
of England made since the Revolution, must be considered
ceteris paribus on an equal footing with those wade Letoere the
Revolution, but after our emicration. They all either consti-
tute and make the common lav—or are only evidence of what
it is—if the former, ey are not binding, (admitting the view
of the court to be correct) unless in conformity to the law as it
was antecedent to emigration—il they, on the other hand, are
only evidence, they are examinable as such, and it {ollows theve-
tore, that the reasons upon which they are founded must be par-
ticularly investigated——and when a British authority is adduced
to a court in Maryland if the judges are not satisfied, that it af
fords a sound decision, it hecomes their duty to examine the
ground alledged to sustain it—they must look into the reason-
ing; if they find the authorities referred to, misquoted, principtes
palpably misapplied, or that it rests upon authorities notoriously
inaccurate and containing firagrant contradictions, such an ad-
judication cannot be respected by them as evidence of the com-
mon law. Again—if ajudge agrees in opinion with the author-
itv, as to the point decided, vet if, upon examination, he finds
the reasoning of the court manifesty and indisputably erroncous;
so defective as to omit reasons that are conclusive, and to adopt
unmeaning, weak, or doubtful ones, surely he is not bound by
such reasoning; if through it, a case at Bar should be attempted
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fo be made analagous to the one cited, surely he may respoct
the authority as law, not the less becanse better teasnis cal b
assigned for it.  For example, suppase an endorser showd pav
anote to the holder, although he might have been abaolvid Lr
the want of timely notice. and shoold atterwards brivg <uit ta
recover the amount back, aud a court should very properls, de-
cide against the claim, but a~sign as a reason {or their devision,
that money paid by wmistehe in fuct, was not recoverablo; ihe
court to whomn the authority was produced, would concur as t,
the question settled, but would not consider itself eonatly bound
te respect the reason assignetd—ithe court would adapt the Jdocis
sion, but say, that the judge had not given the right ceasons that
money paid from mistake in focl was recoverable, but that w.ao-
mey paid by misrake In law was not, where tivere was a moryl
wbligation to pay; and, that was the reason why the endorser,
after paying the note, though not legally bound to da o, canti
not recover it back; and il the merits of a case at bar rested
upon the question whether mouey paid by mistake, in fuet,
could be recovered, and the case atluded to should be cited, and
its reasoning urged as applicable to the matter sub judice, we
spprehend, that it woulid be rejected without hesitation.  These
remarks are made with the intention, not so much of opposing
any British decision, upon the question, as of mecting, i linise,
& proposition strongly urged, that we are bound couclusively to
consider the grounds upon which thev are given in all cases the
true ones, and of weight equally impressive with the decicions
themselves, Guided by these considerations, every court in
unry(and before it entertains any criminal doctrine, should be
well satisfied that it is either a branch of the common law ax it
axisted at the time of our first emigration,or of some statute,which,
$a the words of the Bill of Rights, had been by experience found
Mpplicable to our local and sther circnmstances.

The impression is almost uniform among the profession, that
the rule of admitting remedial principles and statues was the re-
¥erse of that applied to penal ones;the presumption is i favour
of the former being in force, but against the latter nntil it appears
For, nothing short of absolute despotism can operate with noare
direct oppression, than the power of judicial legislation in crim-
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inal matters; let it once be established as the [rreroxative of
con: ts, and it is the Judge not the lae that you must beware o
offending.  In c¢ivil cases the power of amplifying justice b ag.
aptation of remedies i3 salutary and necessary; juridical science
has been thereby moulded and perfective; man has no intuitive
knowl('dgv of civil right; his property is the created being of cixi
polity, he takes it on coudition, and holds it by artificial rales, tia
bli: to the construction and maditications of the ministers of tha:
polity; but his life and Liberty are inherent properties, they may
be employed in any manner not expressly forbidden; and althoug]
of crimsinl acts, man is always inwardly cognizant, yet, a
hunan nature is too prone to transgression, to admit of all it
timmoralities and vices being the subject of legal punishment, he
has 1 right to be expressly and literally forwarned what the law
has torbidden; but, where is the security if courts and not legi
lators, exert the prerogative of compassing the ends of the g
vernment, by stretching, cnlarging and constructively expatid
ing any doctrine of the penal code; everyrule of which should
be broad, palpable, and intelligible to the ordinnry comprehen
sion of the community? If otherwise, acts mustbhe continually
proclaimed offences lang after they are committed, and punish.
ments are prescribed, unknown belore, as the consequence of
their commissiom:  Accordingly enquire of the people at large
throughout the couniry and they never before heard of this
oftence; interrogate the oldest practisers of the law, search the
records of your courts, consult the page of Blackstone, and you
will find them all ignorant of the offence of conspiracy in the sense
of these indictments; you will find their understanding of it con-
fined to its old, broad and definable limits; that the crime of con-
spiracy, allowing its origin to be either at common law or by stu-
tute—consisted Ist. in persons combining to accuse another of
some acl, for which he might be punishable by some legatly can-
stituted tribunal; 2d. of a confederacy to do some act injurious to
the public at large, as a combination of journeymen to raise their
wages—3d, a confederacy to obstruct the cause of justice by an
abuse of its courts: 4th, by a conspiracy among two or more men
to o some act, which, if individually committed, woul i itself be
indictable. There are some cases in the British books which
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“earry the doctrine further, anil some particularly, which «
‘authorize the principle, that acts in themselves imnorent, i e
vidually committed, are criminal it attempted by a con eaced
but, upon close examination, we think, there is no seci co-eg
wherever this doctrine has seemed to exist, it is in realiny ' ere
the act meditated was in its nature highly dizhonest aud rau-
dulent, through means ol which the possession of weney or zoids
was designed to be gained, and such as il eficeted by any arenns,
would shew a general intent to defrand the public, and not ef
eases of breach of trust or private frawls, where from the erigin-
al personal confidence, an improper use of tie money already in
possession, could enly demonstrite a design toingure the particu-
lar individual to whom it belonged.  'Fo this lenzth the doctrine
has never been pressed, even in the comts of VWesiminster Hall,
and we do not believe it would have been there exviended as it
has, were there not certain cases decided sifice cur emigruiion,
which have introduced and tolerated s exirav:
- Even in England, where a people of an anxiows aml jeduus
temperament are easily exasperated by wisrate into factiong Hei-
ted by sedition into rankling hatred of their vulers, ov gosdes by
penury into guilt; where the vices ol a restless aud pimnitudisons
population are always fermenting into correption: wiere rew
erimes, or new modes of committing old ones are diily pavpo-
trated; where the subsistence of many s g0 preciiaes vt

ANCies.

every species of dexterity, is on the alert to suppiy the vedd wants
of nature, or the artificial cravings of depraved appetires, s the
favention of thousands is daily employed o clude the {aw, that
they may depredate with impunity,and where,of course, there oxe
ists the necessary cvil of pressing into service every word of the
penal code as exigencies demand; yet public opiuion discavis
®ven British precedent where the spirit of the faw is fitted by ot
tare (o the dimensions of its letter.  Hence the bulk British pe
Wl statutes to give power to courts and lengthen tie arm ot t
gommon law. No offender in Englad would escape pogishon ot
for the want of law, if judges had power to make ol any
Sther materials: than those which weve well provest wd reken
from mines long since open and explored.  And wvoantiagiv, ti”
British law books report us cases where the power of Lig daw has

]
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overfaken offenders and punished their crimes.  British history
records occasions, where the indignation of the whole communi-
iy wasroused against crimes where the law was too imputent even
1o attempt the legal punishment of their perpetrators; and a me-
morable case ol conspiracy, which was not adduced in the argu-
ment, but occured in the Reign of George 1, 1731, serves to shew
that no idea at that time existed, that a breach of trust tho’ effected
by conspiracy could be punished by any other tribunal than Par-
fiament.

“The next object of importance (says Smollet, in his history of
England) that attracted the notice ot the house, was the state ot
the Charitable corporation.—This company was first erccted in
the year one thousand seven hundred and seven. Their profess-
ed intention was to lend meney at legal interest to the poor upon
small pledges, and to persons of better rank upon an indubitable
security of goods impawned. Their capital was at first limited to
thirty thousand pounds; but by license from the crown, they in-
creased it to six huudred thousand pounds, though thetr chartes
was never confirmed by act of parliament. In the month of Oc-
tober, George Robinson, Iisq. member for Marfow, the cashier, and
John Thompson, warehousc-keeper of the Corporation disappear-
in one day. 'Lhe proprietors, alarmed at this incident, held seve-
ral general courts,and appointed a committee to inspect the state
of their aftuirs. They reported that for a capital of above five
hundred theusand pounds, no equivalent was found; inasmuch as
their effects did not amount to the value of thirty thousand, the
remainder having been embezzled by means which they could
not discover.—FThe proprictors in a petition to the House of Com-
mons represented, that by the most notorious breach of trust in
several persons, to whom the care and management of their affairs
were comitted, the Corporation were defrauded of the greatest
part of their capital: and that many of the petitioners were reduced
to the utmost degree of misery and distress; they, therefore, pray-
ed, that, as they were unable to detect the combinations of those
who had ruined them, or to bring the delinquents to justice, twith-
out the aid of the power and authority of parliament, the house
would vouchsafe to enquire into the state of the corporation and
the conduct of their managers, and give such relief to the peti-
tioners as to the house should scem meet.—The petition was gra-
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ciously received, a secret committee appointed to procecd in the
enquiry. THEY SOON DISCOVERED A MOST INIQUITOUS SCENFE OF
PRAUD WHICH HAD BE¥X ACTED pY Roninsox axn Tuomesox, 1
CONCERT WITH SOME OF 7THE DIRECTORS, FOR EMBEZZLING
THE CAPITAL AND CHEATING WIE PROPRIETORS. Many persons
of rank and quality were concerned in this infawous conspiracy:
some of the first charactersin the nation did not escape suspicion
and censure.  Sir Robert Sutton and Sir Archibald Grant, were
expelied the house of Commons, as having had a considerable
share in these fraudulent practices. A bill was brought in, to res-
train them and other delinquents from leaving the kingdom, or
alienating their effects” The above historical fact is adverted
to, to shew how the doctrine of conspiracy in England, as appli-
cablc to frauds and breaches of trust, was cegarded in the year
1781, long after the date of many of the Tegal authorities which
bave been here cited. The conspiracy was vonsidered of a most
extensive and serious nature, and so treated; but no information,
Indictment or prosecution of any kinldl was ever moved in the
Court of king’s bench; and, indeed, it is difficult to conceive how
#uch a conspiracy could be reduced to any class of criminal of-
fences; it was not attempted, even in England; and, it is im-
possible to apply it to the rules of clieats, or what is essential to
make private frauds such: the offence has no attribute in common
with them;—cheats are constituted by the means made use of to
obtain the possession of meney and goods, and cannot be deduced
from the use or abuse of that possession.  The Treasurer and
warchouse-keeper had possession of the property. 'The members
of parliament who were expelled, and other persons of distinc-
fion had not—and yet, although it might have been contendcd
that the treasurer was only guilty of a breach of trust, why were
ot the others indicted for conspiracy? The case seems to he
Mmost parellel to that before us.—Considered individually, they
¥re both breaches of trust; for, although a demurrer furmally ad-
Raits the facts charged, and the present indictment alleges that
Wey conspired to obtain the possession as well as embezzle the
Fands of the Bank, the legal consequence is not admitted; the de-

rrer is made for the purpose of raising the questions in the
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case; but, that the obtaining of possession and ewbezzlement
was such as 10 convert thew mdividual breach of frnst into a
criminal act, because of an agreement so {0 use the funds of the
bauk, 15 denied.

We have no doubt: that the doctrine of conspiracy, at common
law, is, that it consists only ina combination of personstodo
some untawful act, which, it committed actuallyiby an individual,
would be indictable, unless some matter of public concernment js
to be effected by it.  We say at common law, because, under the
latitude of construction given by courts to the stafute of Kd-
ward, declaring who are conspirators, (which, by the way, is re-
ported by Kilty, Chancellar, not to be in force, and therelore nof
io be used to cke out the common law-doctrine of conspiracy)
there are certainly other classes of the oftence.—Unless some
such standad, as sbove stated, e the true one, the doctrine, by
reason of its uncertainty, would be ilimitable; for “there mies
perhaps, few things left so doubtful in the crininal law ax the
point at which a combination of several persens in a common oh-
ject, becomes illewal.  Chitly 366, vol. 327 Reject this plain and
intetlizible rule, and the exiravagancies of the doctrine, you may
in vain cndeavor to exclude.  Authorities have been produced
to shiew, that a conspiracy is a complete offence, though nothing
he done in execufion thereof; a case in Sir Blackstone’s reports
892, 1 vol. has been cited, 1o shew, that a conspiracy need not
be proved, but may be inferred from circumnstances; and there
are cases which say, that if two individuals agree not to buy
their coffee of a particular grocer, it is an indictable conspiracy.
In the cases of King vs. Lare, 6 T, Rep. 565, Rix and Willian-,
cited 2 Burr 1128, King vs. Lewis, it was scttled and is not
now denied, that a fraud, by a lie, no matter however plau.
«ible or ingenious or well calculated to deceive, unless some-
thing further is resorted to than the person’s own assertion, as
false token, forged, letter, or, asis contended, a conspiracy, is
not indictable; because, it is said, ovdinary care and precaution
cannot gaard against the latter, and it is the party’s own faull
to trust any thing, resting only for its truth upon the bare word
of another. But what becomes of this rcasoning when applied
{0 unexccuted conspiraciest Its danger and its feeblencss be-
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come flagrant, whenever it attempts to unite the doctrine of pri-
vate frauds and conspiracy together- Can ordinary care and
precantion guard against an injury meditated by ore man. any
more than against any injury meditated by fuwe, if nothing be
dotie in execution of it, or one only is to be the actorf And yet,
according to the doctrine as contended for, it would not stop at
the absurdity, that, if two men agree together, that one of them
shall. by means of false tokens, obtain possession of the money
or goods of another, but de nothing in furtherance of the design:
=-nay, if they even repent and abandon the project, they are
guilty of an indictable crime, and the severest punishment known
to the law, isinfiicted upon them—whiist a third, by a train of
the most subtle and well-digested falsehoods, may actually de-
fraud the owner of his goods and money, to any amount, with
legal impunity; provided he has used no false token, public
or private, and has resorted to no false pretence under stat. 50,
Geo. 2d, and has heen wary and crafty enough to have kept lis
knaverv a secret. For, if he has, according to the doctrine thus
contended for, communicated it to another, either before or after
its commission, a conspiracy between them may be inferred, and
need not be proved. Admit such rules of criminal law, and
courts and juries may overflow your prisons and penitentiaries
and erect a pillory at every corner of the street. 'I'wo merchants
agree upon a speculation in flour—one sets out before the other
to make purchases, and refuses to give the prices asked of him—
this has a tendency to lessen the price;—the other follows Lim
and actually makes purchases at a lower rate than that demanded
of his partner. Tlere is no proof of their having agreed npon
this device; but it may be inferred, and they are indictable for a
conspiracy.

Three young men are employed in a store, being entrusted
with the money of the house, two agree to make use of a part
ofit, but do not carry their design into effect, the third appro-
Priates the whole to his own use; the two who took no part of it
are to be indicted and punished, while the guilty one escapes.
Two men are in the habit, the one of drawing and the other of
endorsing notes, upon which they borrow money from a third,
they become insolvent, but still continue 1o obtain thus, the
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tunds of the other, and although they may have used 1o w1, no
cunuitg, or duplicity; yet, if they knew their insolvency, a con-
spiracy may be inferred, and wonld most clearly be within the
doctrine now set up.  Let the rules of ascertaining what ave pri-
vate cheats and conspiracies be once confounded, and the lati-
tuwle of prosecution is interminable.  But, attempt to applv them
to breaches of trust, or where the possession was originally law.
ful, and their fallacy is egregious. But what is a breach of truse?
What, when there is no trespass or felonious intent in taking
goods, no subsequent conversion of them can amount to a felony,
1. Hawe, C. 33, cited 2, East, C. P. When the possession is hoy-
estly obtained upon a contract or trust, in the first instance, the
subsequent dishonest conversion (except in cases where the
privity of contract is determined,) is no other than a breach ~of
trust, for which the party injured has a civil remedy, 2 East 817,
What becomes of all the distinctions between frauds not indict-
able at common law, and clieats, either by statute or at common
iaw, or conspiracies, to commiit either legal or illegal acts? What
teed of false dice, public or private false token, or of cunspira-
cies has a person, already possessed of money, to enable him to
convert it to lis own use. s osdinary care and precaution any
safe guard, whether he has such devices in his possession or not?
Or are they less so because he suifers others to partake of his
conversions. By having confederated, he may the betier con-
ceal his acts, but the concealment of an offence is no constituent
of if, unless in particular cases, as in larceny where it may be
cvidence of intention.

It hasbeen contended, that the act charged is a conspiracy at
common law, and that it is also an offence under the statutes;
they being declaratory of the common law. The earliest statud
tory recognition of conspirators is to be found in the 27 Ed. 1st.
and consists only in directing, that they should be made the sub-
ject of inquest; and the statute of 35d. Ed. Ist. gives this final de-
finition of them. “Conspirators, be they that de confeder and bind
themselves, by ocath, covenant, or other alliance, that every of
them shall aid and bear the other falsely te indict, or cause to
indict, or falsely to move and maintain pleas; and also such as
cause children, within age, to appeal men of felony, wherebr
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they are imprisoned and sore grieved, and such as retain men in
the country with liveries or fees, for to maintain their malicious
snterprises; and this extendeth as well to the takers as to the
givers; and steward and bailiffs of great lords, who by their
seignory, office or power undertake to bear and maintain pleas
and quarrels, that concern other parties than such as touch the
estate of their lords,” This statute is reported not to be in
Jorce here, but it has been contended, with masterly dexterity,
that the origin of this doctrine may be traced to the third branch
of the statute, and that few common law doElrines can be so dis-
timctly explored 1o their source, that the whole of the common
law upon the subject is not contained on the statute of Kdward;
that it is only declaratory of, and in affirmance of the common
law; and, embracing only a part of Hawkins, definition C. 72, 54
isevidence of the common law only as far as it goes; but ad-
mitting that it does contain the whole doctrine, it sufliciently in-
cludes the case at bar; that the main object of the statute,is to
prevent the combination of persons to do unlawful acts, not only
by false indictments, but the use of any unfair means whatever,

that it is proper, that the statute should be extended to cases
8 they arise, coming within its equity and principles, accord-
ilg as pew modifications of society are productive of new crimes,
#hat no breach of law growing out of a statute establishing some
general principles has a clearer origin; and, that the case at bar,
being a combination to cheat men of their money, is a malicious
Wterprize, and agreement to maintain cach other in these en-
Yerprizes, true or false.”

We think, however, that where the question is, whether or
Bot an act is indictable, that it would be exceedingly dangerous
Wrd unprecedented to make it such by bringing it within, not
the letter, but the spirit of the statute, which is at the same time
srged only to be declaratory of part of the common law, and
Bot as making a new law—for, if the offence existed at common
hw, it was punishable as well before as after the statute, and it
the statute is declaratory, it can be regarded in no other lizht than
asevidence of the common law, and as such it cannot be per
mitted toenlarge it. Itisa penalstatute, and it would be cou
trary to every established maxim of statute reading. to constene
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it otherwise than shiictly by confiuing it to its Tetter—to do uthes -
wise would be o create another offence by implication out of
those expressly declurad. s then a conspirawy to defraud an
individual, without aftecting the public an vilence within the sta-
tute of 35 Kdward ¥Fieste Tlie court think not, we cannost con-
ceive that the first branch of the statute, which deciares conspira-
fors to be those who confeder, and bind themselves by ovathy
falsely to indict others, or falsely to move and watntain pleas and
cause children within age to appeal men of felony, whereby they
ave inprisoned and sore grieved” has any tlnwr to do with the

cashier and two other officers of a Bank, converting the funds of
the institution to theiv own use—nor can we cnmprchcm., that the
second and last branch of the statutes, which defines those to be
couspiraters who retain men in the country with Dvories or lees
“for to mainfain their malicious enterprizes, extending as well {0
the tukers as the givers, and stewards aud baility of great lovds,
who by their seignory, oflice, or power, underiahe to bear, or
maintain quarrels, pleas, or debates that concern other parlies
than such as touch the estare of their lords or themselves” can
have the remotest bearing npon the guestion of a cheat—jnac
tised by one private idividual upon another. And that the
Bank of the United Srtates, as respects this wrgunent, is but an
individual, like any private Banking House, no Lewyer will de-
ny- Banks are ('.(msulmod in lew, trading cowpanies, and re-
garded as individuals as much as private mercantile firms
Every branch of the statute velates to some public iuterest,
falsely to indict an abuse of public justice, to maintain pleas.
is maintenance—also, an abuse of the admiuistration of justice—
causing children 1o appeal men of felony, infants being irrespon.
sible—an abuse of courts—a clear public interest—such as retair
men for maticious enterprize— a defiance of the governwent—
a public interest—and so of the last branch, as to bailills of lords
who maintain quarvels, &c.

The book of assizes however, enumerates another species o
conspiracy alledged {o be at common law, to be enduired of, ane
that is, the oftence of a combination among merchants to regulate
the price.of wools this was declared to be an offence by statute st
ple, passed 27 Ed. 1. the same year of the book of assizes; and @
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such, independently of the cominon law, was directed to be en-
quired of as recorded in the book of assizes.

We will now investigate one single case, anterior to o1 -
gration, which seems to contain doctrine net to be incivd « o o
class of conspiracies to injure individuals, by acts it o s
indictable, or where public trade, public health, or i -
public interest is affected, or where the course of lm\ is perient
ed by the abuse of the administration of justice. "Therest ot tus
cases are cither before courts, not now to be resp-vteii as tegol
tribunals, as Star Chamber, &c or contain no certain piinciples
material to this argument.

Let us turn to the Poulterers’ case 3th. Coke’s reparts is 8%
of James 1st. This was a civil case against the Dofendunts, Pout-
Rerers, for a conspiracy falsely and maliciansly to chacge the
Plaintifft with robbery, and cause him to be arraigned, elicted,
and hanged, and in execution thereof, procured warrants for his
arrest, and he was according!y appreheuded and bound to appear,
but an ignoramus was returned by the Gravd {nquest. It was
moved, because he was not tried, an-i actually acquitted, that
the action did not lie agaiust the co spirafors; but it was re-
solved, that the bill was maintainable; and divers other points,
itis said, in this case were resolved; 1st. that there were mcans
by common law to protect the innocent, before verdict; and al-
though writ of conspiracy lie not till indictment and legitimo woda
acquietatus, yet a false conspiracy shall be punished, thourh no-
ﬁling be put in execution; and sa, also, a conspitacy to indict ov
aquit, is punishable, though nothing be put in execution or exe-
tated. But what says Holt, in the case of King vs. Daniels, 6
mod. in the reign of Anne, quoted by counsel for the prosecu-
fion? “The case of Staring” (which wasa conspiracy to impov-
Brish the farmers of the King’s revenue) says he, “was directly of
apublic nature, and levelled at the government, and the gist of
dhe offence was its influence on the public, and not the conspi-
Wacy, for that must be put in execution hefore it is a conspiracy;
#two or more agree to indict a man of a crime, of which he was
mot guilty, the very meeting and agreement is an ill and unlaw-
Tl act, but not indictable perhaps, bat if a meeting be to kill or
¥ob, it may be indictable” Now, either Lord Coke or Ford

>3
[
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Fluit 1s wrong, for they arve directly opposed; or this Court i
Hight, in the distinction they have made beiween conspiracies
ol a private nature, to injure individuals only, and those tending
through them to altect the public at lavge. In the latter, the #ct
meditated need not be put in execution, or be of an indictable
character. "The Poulterer’s case goes lurther, however and set-
tics, that a confederacy and [lalse alliance, is a binding together,
to do some “unlawful act,” which the court punishes, though
unexecuted, in order, through mercy, to prevent mischief. But
Tawkins, in his definitivn of conspiracy, says, there can be no
doubt, that all confederactes, wrongfully to prejudice another,
are indictable.  Thus differing with Coke, in substituting the
word wrongful for widawtul; and hence it has been supposed,
(although there can be no doubt that by the word “unlawfiul,” tak .
ing the whole context together, Coke meant to attach criminality,
cither to the imeans used, or the degree in which the object was
to be affected by then,) that wrong fully to prejudice, meant mo-
rally or civilly, but Lord Ellenburough, in the case of King vse
Turner, 15 tast, expressly rejects this reading, and decides,
that a conspiracy to commit a nocturnal trespass, {of so ouira-
geous a cast as to induce one of the counsel for the prosecution
te declare it individually indictable,) not an indictable offence,
because the act could only be a civil trespass upon a private
person.  The Poulterers’ case concludes thuss “a confederacy
punishabie by law, before it is exccuted, ought 1o have four in-
cidents, first, it ought to have been declared by some manner of
prusecution, as in the case of making bouds and promises onc to
the other; it ought to be malicious, as for unjust revenge; it
ought to be false, ugainst an innocent; and it ought to be out of
court voluntarily.” Il this case be authority, as contended by
the prosecution, what becumes of all the modern doctrine of
conspiracies of a private nature being coemplete, though nothing
be done in execution of them, that their object and the means
are totally immaterial, and that the conspiracy itself is all that
i3 to be looked fort .

It is impossible to reconcile any two authorities, in such a
view of the doctrines, and it is only by considering such prin-
ciples as applicable to conspiracies only where the public at
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large is concerned, that we can be preserved from yielding to
the most egregious contradictions; and accordingly, Chitty, the
most modern author who has devoted much attention to the
subject, truly declares. that “what kind of agreement is illegal,
seems not yet precisely settled, and that the decisions do not ap-
pear quite in unison with the points they profess to settle.”
We apprehend the Poulterers’ case to be in favor of the rule
adopted by the decision of this court. Having examined the
cate which we deew wmost pertinent, antecedent to the emigra-
tion of the colony, we will pass on to Hawking’s definition of con-
spiracy, at common law, and see how it is supported by the an-
thorities it rests on by reference. He says, “it also seems cer-
fain, that a man may not only be condemned to the pillory, for
#false and malicious accusation, but also branded; but since it
doth not appear to have been solemnly resolved that such of-
fender is indictable upon the statute, it seents to be more safe
#nd adviseable to ground an indictment of this kind upon the
tommon law, than upon the statute, since there can be no doubt,
but that all confederacies, whatsoever, wrongfully to prejudice
a third person, are bighly criminal at commen law; as where
Bivers persons confederate together, by indirect means, to im-
Poverish a third person, or falsely and maliciously to charge a
Wan with being the reputed father of a bastard child, or to
¥mintain one another in any manner. whether it be true or
Iee.” For the first branch, the impoverishing a third person,
refers to 1 Levin, 62, 126, 1st Sid. 124, 1| Keble, 350, and
What are these cases? The first Rex vs. Kimberly and Mary
North, for conspiring to charge J 8. with begetting a bastard
ipon the body of the said Mary, with a view of extorting money;
8pon motien in arrest of judgment, because there was no indict-
fent found, the court said. that was not essential, and for au-
Bority quoted the Poulterers’ case, which we have already ad-
Werted to. See 1 Levinz. 62. The next case Levinz, 126,
Btarling’s case, was conspiracy to depauperate the excisemen:
§t was decided by the court expressly to be a conspiracy with-
Wt an overt act, because it was of a public nature, having a ten-
dency to diminish the King's revenuc; the excisemen were no
Wentioned by name as individuals, but as excisemen. So muck
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fur Hewlins’s accuracy asto conspivacy for impoverisiing an i)
dividuat. Fhe Poulterers’ case is here also quuted as the au-
thority, with Sul. 174 and Keble 350, and they witl be found noL
more to be relict on in support of Hawkins’s principles. It 1,
said however, that nothing is to be inferred against his doc-
{rine, because a wrong class of cases is rquoted. as that might be
the error of his commentateis. {t, Liowever, leaves his defini-
tion to rest solely upon his own authority, unless others are sup-
plied. .
Let us now examine the second branch, “falsely to charge a
man with being the father of a bastard child; (cases of ihis kind
are abundant in the books, and have been adduced witi a vie
of evincing, that itis iudictable to conspire to charge a man with
any thing injurious te his reputation, and which might subject
him to indictment. The cases of bastardy are, however, giict-
ed, by many cases in which it has been adjudged to be, withis: the
statute of Edward, indictable, to accuse a man with any thing
that might subject him to a charge, or to the cognizance of any
court, temporal or ecclesiastical. 'L'hey are however put more
satisfuctorily to rest by the statute of 18 Khz. C. 3, which or-
dains, that two justices may take order for the punishment of
the reputed father and mother.  With regard to the last branc,
tile maintaining one another in any matter whether it be true ot
false—that would be individually indictable on many grounds, it
includes an agreement to comnit any crime whatever, but it is
ewphatically maintenance, one of the oldest offences known af
common law, thotgh not known lhere, accorihing to Kilty, as fin
as affected by statute. Before we leave Hawking’s definition of
conspiracy, we shall quote his 5d sect. inasmuch as it has been
said, that although verbal slander is not indictable, the law @
absurd enough tv make a conspiracy to commit it punishable,
although not a word has been whispered; and this out of purc
tenderness to individuals, although it permits the grossest calum-
nies to be propagated against them, from the mouths of forty at
the same instant without attempting to arrest them by any erimi-
nal process whatever. The third sect. says, “neither does it seem
to be any justification of a confederacy,or appeal which was pre:
ferred. or intended to be, in pursuance of it, that it was insufli-
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cient, or that the court wherein the prosccution was carried an,
had no jurisdiction of the cause, or that the matter of indict-
ment did import no manner of scandal, so that the party aggrieved
was, in truth, in no danger of losing either his life, liberty or reputa-
tion; for, notwithstanding the injury intended to the party against
whom such confederacy is formed, may perhaps be inconsidera-
ble, yet the association to pervert the law, in order to procure i,
seems to be a crime of a very high nature, and justly to descrve
the resentment of the law.” From this scction, emanates the
true reason of many decisions, which have been made upon the
authority of his definition, wherein lie substitutes the word
wrong fully for unlaicfully, but which, would otherwise have been
placed upon their true ground, viz: the abuse of public justice by
making its courts the medium of fraud. And of this class, is. no
doubt, that of Rex vs. Rispal 3. Bur 1820, which wasa conspivacy to
charge one John Chilton, with having taken a quantity of hair out of
abag, and afterwards receiving a sum of money to desist from all
Prosecution for the same; the court said the gist of the offence is the
unlawful conspiracy to injure the man by this false charge. How
was he to be injured but by subjectling him to indictment? and
thus, in the words of Hawkins, “perverting the law, in order to
procure it.” We de not upen the whole, consider Hawkins’s de-
finition of conspiracy more correct than his definition of cheats
which, he says, consist in deceiiful praetices in defrauding, or
endeavouring to defraud another of his known right, by means
of some artful device, contrary to the plain rules of cornmnon ho-
nesty.” This 2, East 817, considers not sufficiently accuraie, or
distinct, to be taken as a definition. And clearly it is not, forif
it was, it would include Wheatly’s case (which we shall liereat:
ter more particularly attend to,) and many others, that were ad-
judged not indictable for the want of some false token, public oy
private. If such definition were the true one, there would have
been no occasion for the statute of 35 Henry 8, or the 50 George
2d.; for if it were indictable to endearour to defraud, the means
would be surely immaterial. We will now examine such of the
cases cited as we deem at all important, without regarding par-
ticularly their order; they have been introduced, not so much on
account of the points settled in them, and their analogy to the
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case at bar, as on account of their ““dicta:” or in other \\'Ords"
what it was not essential to say, in support ol the principles lail
down, as the reason of them. We are not dispesed (o reject
those dicta, but we say, that they are examinable, and that, how-
ever respected they may be, they must be confined to the subject
matter to which they relate  For example, in a case of conspi-
racy to make false indictments, or accusations, as in bastardy
cases, and a variety of others, which we consider as having rela-
tion to the public at large, we shall not take the dictum of a judge
as of the same weight, in the case before us, as one pronounced
in a case of a private cheat. The King vs. Best, 1 Salk 174, 6
Moder 187, 2 Lord Ray. 1167, was a charge for begetting a bas-
tard child; all that was determined in them, is, that a conspiracy
is the gist, and that nothing need be done in execution of it; and
that it is the same thing whether the conspiracy be to charge an
innocent person with a temporal or ecclesiastical offence. The
case in Holts’s Reports and 2 Roll Abrgmt, and Kebles’s Reports
203, 254, 399, are all cases of false accusation, as well as the
case of 2 Mass, 536, King vs. Kinnersly, which was a case of
charging a man with an attempt to commit sadomy; the court
said no overtact was necessary; conspiracy was the gist; and,
that an attempt to commit sodomy was itself indictable.

We will now look at the cases which have been adduced by
Chitty, and 2 Massachusetts reports. Commonwealth vs. Jud-
and alios, in support of the position, that “ there are many cases
in which the act itself would not be cognizable by law, if dene
by a single person, which become the subject of indictment, when
effected by conspiracy, which is punishable, although it be to do
a lawlul act, for unlawfyl purposes.”

The first case T. Rep. 636, was an indictment against a ma-
gistrate for giving false certificates, that a high way was in repair,
in order to screen those whose duty it was to keep it in repair; it
was expressly decided, that it was illegal to conspire to pervert
the course of Justice, which was a matter of public concern.
The 2d case Camphell, 358, was a civil case. Sir James Mans-
field said, if a body of men go to a Theatre with a settled design
to damn a piece, there can be no doubt, that such deliberate pre-
concerted scheme would amount to a conspiracy. 1f people en-
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deavour to effect an object by tumult and disorder, tley are
guilty of a riot; and so says this court; for as a riot is an in-
dictable offence, a conspiracy to effect it is so, and Mackliu’s
case was expressly a case of riot; the indictment was not tor
a conspiracy; besides, the public has an interest in the Thea-
tre, and of course in the genius and talents of an actor, and
a conspiracy to destroy him might be considered as an injury to
the public. The 8d case 4 Bur. 2472, was & combination between
#fficers in the East [ndia service, to throw up their commissions,
It was held unlawful to do so, and that the service did not there-
by terminate; such an act might certainly be an injury to the pub-
lic at large, and it was decided, that oflicers had not a right to
throw up their commissions, and resign at all times, and under
any circumstances. lt was not a prosecution for a conspiracy,
it wag a civil action against Lord Clive, by one of the officers.
The 4th case is that of a verbal slander, 1 Lev 62, and that we
have already noticed; it was a case of bastardy, &c. &e. The 5th
cage 8 Maul and Selwyn, was a combination te raise the price of
the funds on a particular day by false rumours, viz. that Bona-
parte was killed, &c. this was expressly put upon the ground of
its being a frand, levelled against all the public, Lord Ellenbo-
rough says, the purpose itself is mischievous, it strikes at the
price of 2 vendible commodity, and gives it a fictitious price by
means of false rumours: and Hawkins makes it an offence, to vaise
the price of any commodity by false rumours, individually in-
dictable.

There dre other cases quoted by Chitty, 2d Bur. 993, 3 Bur.
1321, but these are cases of conspiracies to indict, and extort
money thereby; Chitty concludes by saying, “ To conbine in
Taising wages, in resigning commissions, or expressing disappens
bation at a Theatre, seem scarcely so detrimental to public -
quility as a malicious and nocturnal trespass, ar- yet the foruer
had been holden to be indictable, anit the latter a mere civil in-
jury, 13 Bast. 2317, and iuither he savs,“ it might be inferced,
from the decisions, that to constitute a conspiracy, it is not ne-
Cessary that the act intended should be in itself iilegal, or even
immoral, that it should affect the public at large, or that 1t should
be accomilished by False pretences; and though it is agreed, that
the gist of the offence is the union of persons, it is impossible to
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concelre @ combinalion as such to be illegal,” Chitty, thle con-
spiracy.  “ We can rest, thercfore only on the individual cases
decided. wchick depend in general on parvticular civcumstaics,
and which are not {n be extended,” 5d Chitty tithe consp. 8o
much for the cases quoted by Chitty, upon this part of the ques-
tion.

Let us now refer to the cases cited in 2 Massachuseits Rep. in
support of the position, that a conspiracy against an individnal
(though the public at large be not concerned) is indictable,
though it be to do a lawful sict. 1st case, 8 mod. 320, This was
a case of a conspiracy to murry a woman in order to gain her a
settlement in a parish—is this an offence against an individual,
or an attempt to burthen a large class of the community with the
support of the woman as a pauper, and therefore a conspiracy of
a public nature? 2d cuase, King vs. Journeymen Taylors of Cam-
bridge, 8 mod. I1. that was a conspiracy to raise wages and ol
consequence a matter of concernment to the public at large; 3d
case, King vs. Robinson, Leach Crown Law 58, a conspiracy lo
marry & woman in a false name for the purpose of raising a spe-
cious title to the estate of the person whose name was assumed;
there an abuse of courts of justice was the means by which the
object of the conspiracy was to be accomplished—all that the
court dectded was, that it was the province of the jury to collect
from all the circumstances, whether there was not an intention
ta doa private injury to Mr. Holland, and that it was not neces-
sary to prove any direct or immediate injury, or even to shew
any specific overt act of conspiracy—there was no other point
raised in the case. These cases, in themselves, certainly do not
support the positigp taken in second Massachusetts Reports. In
the argument of the case, 1 Hawkins, p. c. ch. 72, Poulterers’
case, Rex vs. Edward, 8 mod. 321, 1t mod. 55; 3 Burr. 1320,
1 Lev. 125, 1 Keble 203, 1 Vent 504, 8 mod. 320 ibid. 8. 1 Ven.
183. 1 Salk 174, were all quoted to establish the docirine, that
a hare conspiracy to do a lawful act to an unlawful end is a crime,
although no act be done in consequence thereof; but we think it
manifest, that all these cases relate to conspiracy ofa public na-
ture—the case itself was a conspiracy to sell spurious Indigo to
the public at large, and cannot be made to bear with force upon
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# question as to the means used to effect a private cheat. The
case in first Massachusetts Reports, wasa conspiricy te obtain
goods from a merchant by several persous, under pretences of
apening a retail grocery store. This case was nut arcued, nor
was there a motion in arrest of judgment, which the reporter
supposes was abandoned by counsel from attending to the cascs
of Regina vs, M‘Carthy, and King vs. Wheatly—both will be ne-
ticed hereafter—Case of Rex ve, Cape & al 1st. Strunge, 144,
busband, wife, and servants, were indicted for a conspiricy to
ebin the kiug’s cardmakers by bribing his apprentices to put
grease in the paste; objection®in arrest of juglgn:ent that no more
than one was present at a time when méney was given, aud the
tourt overruled the objection—Tt was only a question of what
Was evidence of a conspiracy. The case of King ve. Edward, t
Strange 707, indictinent for conspiracy to murry a person settled
In the parish of A.to a person settled in B.in order to bring a
sharge upon the parish of B. on demurrer, judicium pro defen-
dante, because not an offence indictable, directly in opposition
to 8 mod, 320. T'§e case of the Journeymen Taylors of Cam-
bridge was counspiracy to refuse to work under certain wapes.
The court rested upon the authority of the 'Tub Women’s case,
but that went upon the ground of diminishing the king’s re-
Yenue.

We have examined every case we deem important in the parts
of the case we have yet reached, which have been adduecd by
the prosecution, with the exception of Sir Francis Delavall’s cuse,
ind Eccle’s case. The charge against 8ir Francis Deluvall and
others was, that they had couspired to remove a girl of eighteen,
out of the hands of the defendant, Bates, a musician, to whom
she was bound, to place her in the hands of Sir Francis, for the
purpose of prostitution. Lord Mansfield places this case vpon
®e ground of its being contra bonos mores offences agaiust which
are individually indictable—he quotes the case of a man, fuimal-
'] assigning his wife over to another, where there was a prosecu-
%ion, being potoriously and grossly against public diceney and
good manners. He says, * It is true many cases of the inconti-
rent kind are appropriated to ecclesiastical courts; buy, it you
except those apppropriated cases, this Court is the custos morim

4
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of the people; Sir Chavles Sedley and Curl were accordingly
piosceuted here for oflences against gowd manners.”  He says,
alse, “besides, there was a conspiracy”—Dbut if that was of itsclf
sufficient without regarding the purpose, why rely vpon the
ground of its being aganst public decency? This case was unt
argued.  Eccle’s case was a conspiracy (o mmpoverish a Taylor
by driving him away from his trade.—~"The conspiracy was in-.
dictable, not because of the injury aimed at the individual, i
was because of the mjury through him, as a Taylor, to the pub
lic; he would have been lelt to his civil remedy lor the damage
offered him as A. B.; the public could have no redress, hut hy ;
crimiual prosecution for the injuries offered hiim as a Taylor. !
was in restraint of trade, the community has an interest in evers
tradesman, and if they ave suflfered to be driven away, monopn
lies of a particutar branch of trade, might be the consequence
Such an attempt by single persons may be disregarded, but be
comes dangerous on the score of public utility if attempted by
numbers,

The last and most important branch of gis subject depent:
upou the autborities relative to the doctrine of cheats. East, 0
his treaties of the pleas of the crown, says, that “itis not every
species of haud or dishonesty in transactions between mdzwdu
als, which is the “subject matter of a criminal charge at commo
Jaw, but it must be such as affects the public; such as is publ
in its nature—calculated to defraud numbers—to deceive th
people in general.” 2 vol. 817, Instead of Hawkins’s definitior
of a cheat, heretofore stated, East declares, that he should ra
ther say, “it consisted in the frandulent obtaining the propert:
of another, by any deceitful and iltegal practice or token, (shor
of felony,) which affects or may affect the public.”—But the of
fence is now enlarged by the statutes 83 M. 8. and 30th, Geo. 2d
Nerther of which statutes, according to the report made by chan
cellor Kilty, of the British statutes, is in force here; so that th,
offenice remains as at common faw.  In addition, says [ast 82
fo those abovementioned, there are also instances to be Tound ot
the books of Cheats, in their nature private, which have yet beel
adjudged to be indictable at common law, but, upon examination
they will either appear to be founded M conspiracy or forgery.
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er, a8 in some of the instances before put, to inplicate consi-
decations of public justice, public trade, ar pubic policy,” hey
are subsequent to that of 35 Hen. 8, but prior to that of 50, Geo.
2> ‘Thus it is said by Hawkins, that the suppression of a will
is indictable as a cheat, for which he cites Noy. 103, but as there
were several persons convicted on the inforvation filed against
them by the Attorney General, it is probable they were charged
with a conspiracy or combination. Yhe same may be said of Skir.
rett and others who were indicted for causing an illiteral per-
son to execute a deed to his prejudice, by reading it over to him
in different words from these in which it was written. So of
Orbell’s case, who was convicted upon a charge of Laving cuu a
foot race fraudulently, and with a view to cleat a third person,
by a previous understanding with the comyretitor to win.  Haw-
kins instances all the above cases as individrally indictable, in-
dependently of any combination; but Kast ays, it is probable
they were on that ground, and for Orbell’s case refers ta 6 mod:
42; and there the words “per conspirationem™ appeared, but iu
12 mod. 459, cited King vs. Orbeville, no such words appear, al-
though it seems to be the same case, notwithstanding 6 m. 42,
calls it Queen vs. Orbell, and 12 mod. calls it King vs Orbeville
«Na reliance can be placed on these cases, except to shew the
fnaccuracy of Hawking; nor upon the case of Regina vs. MCar-
ty, and Fordenborough, which. East says, was a case of doubt
and difficulty. Mr. J. Denison, in Blackstone’s report of Wheat-
Iy’s case, says, “it was quashed for want of false token;” and in
Burrows’s report, that “it was a case of false taken;” sce 2, East
824, so that Wheatly’s case is the only one wherein any princi-
ple can be taken hold of upoen the question of private cheats ef-
fected by a conspiracy; and this is the case mainly relied on by
the prosecution. We shall examine Lord Mansfield’s opinion,
he being the only judge who delivers a “dictum” about conspira-
cy. Mr, Justice Denison having been made to speak differently,
in different reporters, as to M‘Carty’s case. Asto Tremaines
Placita Coronee, it cannot be considered as authority in cases of
cheat, they were in the time of Charles 2d, and if they had been
authority, there would be no occasion for the statute of 30, Geo.
2d—his conspiracy cases have no bearing upon cheats; and, al-
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though mary of his cheat cases may rvest upon a combinatiog,
there are many against a single person, which for the want ot a
false token, under 35, llenry 8ih, or of false pretences under the
statute 30, Geo, 2, would be now over-raled, viz: Rex vs. Wil-
cox, lex vs. Baker, Rex v, Allibere, Iex vs. Waushrough, Rex
vs, Chamberlaine. Rex vs. Bonny.

Rex vs. Wheatly, was a motion in arrest of judgment upon an
incictment against Wheatly, for fraudulently selling sixleen
gallons of a liquor called Amber, for, and as, righteen gallons,
to one Richard Webh; the judgment was arrested. This was
net an indictment for a conspiracy, but against an individual for
a cheat; and, it is upon what Lord Mausfield unnecessarily said,
(and which may have been, therefore, called a dictum, for hig
reasons without it were certainly more applicable, and indisputa-
bly sufficient to support his opinion,} that the dectrine now urg-
ed can only be sustained. Leord Mansfield, after stating the case
and some preliminary matter, says, “ that the fact here charged
should not be considered as an indictable offence, but left to a
civil remedy by an action, is reasonable and right in the nainre
of the thing; because it is only an inconvenience and injury to a
private person, arising from that private person’s own negligence
and carelessness, in not measuring the liquor.—The oftence that
is indictable must be such a one as affects the public; as,ifaman
uses false weights and measures and sells by them to all or many
of his customers, or uses them in the general course of his deal-
ing. So il a man defrauds under false tokens—Tor these are de-
ceptions that common care and prudence cannot guard against—
so if there be a conspiracy to cheat, for ordinary care and cau-
tion is no guard agatnst this. ‘Those cases are much more than
mere private injuries, they are public offences. But hereitis a
mere private imposition, &c.”

1t is to be observed that this was an indictment at common law
for a public, not a private cheat; an offence against trade—as afl
cheats at common law, as we shall hereafter atlempt to demon-
strate, were considered. The false tokens, spoken of by Lord
Mansfield, were therefore public false tokens, as false weights and
mea-ures, not the privy false tokens of H. 8. as a ring, a seal, 2
colonel’s gorget, or a forged letter. 'The offence could not have
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been cotnmitted through the instrumentality of thelatter;16 zallons
of amber could only have been sold for 18 by « public false token,
a false weight or measure, nnt by a privy fulse token; the former,
betoken a general design to defrand all or many of his custow-
ers, and by which rthe public in general may be imposed upon
without any imputation of folly or negligence. 8o of a conspi-
racy; it is an offence against the public at large; anid when Lord
Munsfield spoke of a conspiracy, he could not have had any re-
ference to a private cheat. “What (sdys Justice Denison)is it to
the public whether Richard Webb has or las not his 18 gallons
of amber? But let there be, (as this couFt says,) a public [ulse
token, or a conspiracy which common care and prudence might
not well guard against, and it becomes a matter of public con-
cernment.  Attempt to substitute a conspiracy for a privy false
token and what becomes of all the doctrine of unexecuted con-
spiracies? That no overt act need be done,—that a conspiracy,
need not be proved, but may be inferred, and that from two per-
sons having done the same thing, though at different times, they
may be presumed to have combined. A, is indicted for a chicat,
and has used no fulse token to effect it, but a conspiracy is sct up
as a wubstitute, and if it should be offered in evidence, that B
attempted the same fraud, and that it therefore, might be inferred
that there was a combination between A and B, would any court
in Maryland suffer such evilence to go to the Jury? might not
one man be convicted upon the acts of another, to whom lie might
be an entire stranger, and himself perfectly innocent of any de-
. sign whatever®? Where is there, in (he whole vange of authori-
ties, a case of an individua) being indicted for a cheat gua cheat,
and a conspiracy being given in evidence? What had Lord
Mansfield to do in the case of Wheatly, with private or privy false
tokens? It was a case of a public cheat, and to public falsc to-
kens he could only pertinently allude. Suppose the statute of
Henry 8th, had never passed, every word of his opinion would
have rererence to the case before him, and we should never have
heard of a conspiracy being substituted to create the offence of
private cheats. East 823, expressly says, the cases of pirivale
cheats effected by conspiracy or forgery are all subsequent to 33
Hem-y 8th, We consider this as bearing with peculiar emphasis
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ot the case at bar, as from 1t is strongly o be implied, that il
the statate never hasl been passed, there coukl have been no i
vate cheats effected by a conspiracy.  The people of Muaryland
are presisely in the saine predicament, as if it never had been
enitctzd—for, neitler 83 Henry &th, nor 30, Geovge 2, is in force
here, as declared by Chancellor Kilty under the authority of the
legislature of this state.

No cheats but those of a public nature are kaown to our laws.
The people of England, lived dill 33 of Ilenry 8, before frauds
elfected by private false tokens were indictable; and from that
period until 30th of George 2d, before frauds effected by false
pretences were imlictable.  The courts of England never dared
judicially legistate fav enough to lay hold of such oifences, though
their frequency was grievous, and at last called, mportunately
for parliamentary interference.  “The courts could not get aloug
with this strange doctrine of conspiracy, without suflering the
desultory, vagrant, and ubiquarian dicta, in relation to if, {0 be
foisted into and invade all, and every department of criminal law,
applicable to private offences; and that for no better reason, than
that it properly belonys 1o none.

The question belore the court is, simply, whether or not, the
acts charged, amount to an indictable conspiracy at common
law; and whether they would or not constitute a cheat, is not in-
volved in the enquiry, further than it concerns the position, that
a cotispiracy makes an act a cheat, which, for the want of a false
token, would not be a cdicat; untess itisin reference to the doe-
trine, that a conspiracy to injure only an individual is not indict-
able, except when the act meditated would be indictable, i ac-
tually committed by an individual. The present is not an in-
dictment for a cheat, the acts charged would not be individnally
indictable as such; but it is =aid, that being affected by a censpi-
racy, they thereby became indictable as chieats.  Tle case velied
upon chiefly, is Wheatly's case above referred to; that was not
the case of a conspiracy; an individual was indicted for selling
16 gallons of amber for 18 gallons, and the court said, there must
be either a false token or a conspiracy, but they did not say, that
on an indictment for a cheat, a conspiracy could be given in
evidence to make out the oflence, nor can there be such a case
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produced; it would be contrary to every principle of criminal ju-
risprudence, that one distinct offence known to the laws of the
land, could be made use of in a prosecution for another; if it could,
why not, on an indictment for a cheat, give in eviderce a con-
spiracy to steal, as a substitute for a false token? For iu case 2
Barnwall and Anderson, {presently tobe noticed,) itis said, in
an indictment for a conspiracy the means to be used to commit
an offence which establishes what criminal character an act as-
sumes whether it be cheat, larceny, or robbery? It is also said,
in that case that it is quite sufficient to charge the defendurt with
an illegal conspiracy, which is, of itself, an indictable oflence; so
that, take the doctrine of congpiracy altogether. as it has been
argued to be, and if from the act of A. and B.; no matter whether
committed in the presence of each other,er at different times,
it can be inferred that they meant to get possession of the money
or goods of C. A. and B. may be indicted for a conspiracy, which,
it has been urged, need not be proved, but may be inferred from
circumstances; and, if it can be shewn, that they ever intended
toget C’s money or goods, whether by means that would amount
to cheat, robbery, larceny, simple fraud, or civil trespass, they
are indictuble for a conspiracy, though they only intended to use
such means; for it also is insisted, that a couspiracy is a com-
plete offence, though notling be dune in execution of it, provid-
ed it be an illegal conspiracy. But, whether it be an illegnl
conspiracy, must surely depend upon the means used, and the
object aimed at; and yet it is said, that the means are immaterial.
From which reasoning, it follows, that if A and B be indicted
for a conspiracy to rob C, evidence may be given of an inten-
tion to commit acts which would only amount te larceny. Let
it be supposed, upen an indictment for a cheat, that, for the want
of a false token, a bare conspiracy to get money of arother, with-
out any thing being done in execution of it, should be offered in
evidence, could the indictment be thus supported? The answer
can hardly be in the affrmative. What then becomes of the doc-
trine of unexecuted conspiracies, when applied to private frauds?
The defendants say, a conspiracy against an individual, is not an
indictable crime, where the public is no way concerned, unless
the act, il actually committed by an individual, be indictable, 1t
the defendants had committed a cheat, why were they not indict-
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ed for a cheat? The answer is obvious: there were no false to-
kens to make it so, and, (imlependantly of statute 33, Tlerry 4
making frauds by privy false tokens, criminal, which is not in |
force in this country,) the acts charged to them could not cousti-
tute a cheat, because thev were not of a nature to be effvcted by
public false tokens, as false weights and measures. M erwise
relying, as the counsel lor the prosecution profess to do, upon
Lord Mansfield’s opinion in Wheatly’s case, why were not the
traversers indicted for chieats, and the conspiracy offered in -vi-
dence?r  Aware of the difficulties presented by that cou se, an
indictment far a conspiracy is preferred, and with consumate
subtiety, il not sophistry, they adapt the ve:y authuetity. {on
which they did not sufficiently coufide to follow tve course it iu-
timated) to the purpuse of muking a cheat ont of the conspiracy
and a conspiracy out of the cheat, If says the argnent, in vrder
to constitute the crime of conspiracy, the act designed must, it-
self, be criminal—here is such an oftence, because it was to be
effected by a conspiracy. But where is the cunspirucy? The
answer is, it is a conspiracy, because the act is indictable, by
reason of the conspiracy to commut it. To our apprehension,
this is inferring the premises from the conclusion, and the con-
clusion from the premises. It is a conspiracy, because it 1sa
cheat. and it is a cheat because it is a conspiracy. A couspira-
cy to cheat is crimiual, because a cheat is indictable, and a cheat
is indictable, because a conspiracy is, and, therefore, a cheat ef-
fected by conspiracy, is indictable. ¥rom deductions founded
upon such reasoning, the court do not think it warrantable to in-
troduce new offences into the critninal code,

Conspiracy is a distinct substantive offence, and is as difterent
from a cheat as it is from larceny or robbery, and we conceive
much of the difficulty arises from considering it as a compunent
of vther indictable acts, and of mingling the constituent parts of
a crime at common law, with those of private cheats, created by
statute. If two men should agree, in so many words, to cheat
another of his money, they conspire to do a criminal act, because
the law would presume, that they did not mean to stop short of
the means necessarv to effect a cheat: and the particular false to-
ken needt not be set out, because, the conspiracy is the gist, and
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pothing need be done in execution of it. But if A and B agree
to get possession of the money or goods of C. the law would not,
instanter, infer, that they intended a cheat, because it might be
their object to obtain it on loan; and, although they might know
themselves to be insolvent, yet the law, for the purpose of convert-
ing the private fraud into an indictable cheat, would not suffer the
conspiracy to be substituted for a privy false token. So, if two
conspire to commit a burglary. the offence is complete, and the
particular nfans need not be set out, although it might depend
apon them whether it was a burglary or a larceny.  And this is
all that the Court decided in the year 1818, in the case of the
king vs. Hill and Henry, reported by Barnwall and Alderson.
That was a conspiracy to commit an offence which, if individually
¢ommitted, would be indictable; to cheat by false pretences is
an act made indictable by 30, George 2—Dbut that statute is not
$n force in this country. The Court said, that the conspiracy
was the gist of the offence, and so it was, for they were indicted
for conspiring together by divers fulse pretenses and seinie
means, to obtain from him large sums of money, and to chicat and
defrawl him thereof; and all the court said was, that the specific
pretence need not beget out, because the conspiring was the gist
of the offence, and the means were matter of evidence. But
did they say, that if the the statute had never passed, (and it is
not here in force) that on an indictment for a conspiracy to cheat,
such false pretences as the statute speaks of, could be given in
evidence, in lieu of the privy false token of 33, Henry &th, or
the public false tokens required at common law; or, that in an
Indictment under the statute 30, George 2d, a conspiracy could
ke given in evidence, according as the prosecution would interpret
Lord Mansfield to mean in the case of Wheatly? The crime of
eonspiracy cannot be confounded with the characteristics of pri-
nte frauds, for the purposes of making them indictable crimes,
Bor can private {rauds be blended with conspiracies, for the same
end,

Conspiracies are offences against the public at large, and a pe-
¢uliar punishment is inflicted upon them far exceeding, in seve-
,"tY- any known to vur code, with the exception of wmurderin
the first degree. The law will not thus signally punish injurics

2l



: 3-4

to individuads affected by conspiracy, unless through them the
Dlow is to be felt iy the community, 1t prevides ror an indivi-
dual a onvit remedy, For, what isterest can thie comnunity hive
in the satety of a single individual, thus to protect him against
the combination of others, though nething be done in execution
of their designst s it not more reasonable to aseribe the pun-
ishirent it udlicts tor a combination to tmpoverish a Taylor by
indirect means in driving bim from his settdement, to the inter-
cst of the public at large, and that anxious care wheeh pervades
every part of the English Lluw {or the proteetion of all branches
of trade, than to any respect it pays to the rights of an indivi-
dualt The community cannot be indemuified by evil actions, and
therelore in order to reach the oftender, the law mukes use of
the njury doene the individual as the medium of punislnent.
Blackstone, whose mind was so sigually distinguished for that
rare union of precision and expansion, which at once embraces,
dirides, ascorts and defines all subjects presented to i, knew
nothing of the offence of conspiracy awsinst iadividuals, as con-
templated by these indictments—Dbnt, by his methadical and dis-
criminating arrangement, smne light may be collected from the
class in which he ranks clieats, as hie divides oflences into class-
es. e dues _not class cheats as offences against the king’s pre-
rogative: lie does not class them as ollences against the King and
govermuent; nor among “oflences against public justice,” as, re-
ceiving stolen goods; barratry maintenance; champerty; com-
pounding informations; conspiracy; falsely to indicty threaten-
ing to accuse of a crime punishable mfamously, with a view of
extorting money; pedury; In'ibe\r)‘: extortion. &c.—he does not
cluss them in his chapter of offences against public peace, nor
agaiust pubiic health, police or economy, as bigamy, nuisances,
and gunmblicg, 1t is not in his chapter of offenices against private
property, as larceny, robbery, malicious mischicf, theft, f'nr;_mr)‘;
but be classes them conspicuously awmong oflences against public
trede.  Atier speaking of smuggling, usury, forestalling, regrat-
ing, e:grossing and monopolies, uniler the head of which comes
the offince of witificers combining to raise the rate of labour, by
virtue of statute 2, Kd. VI he says, cheating is another offenre
more immediately against public trade; thus considering with
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Chitty and East, cheats at common law, a3 offences against th,
public at large, and of course very little of Biitish authority can
be applicable to them here.  The decisions since the statute of
the 33d, Henry 8, baving essentially changed the rules applica-
ble to cheats. L.t the offence of cheat be considered as an ol-
fence exclusively against public trade, and, perbaps on that
ground, a conspiracy to commit a cheat might be supposed tolie
indictable; but the doctrine cannot be applied to private [raud<
without maintaining principles either too old, not to have been
betore practised under, it considered applicable to this couatry,
or too novel now to Be received. The court consulers the prin-
ciples upon which these indictinents are attempted to be sustain-
ed, not sufficiently intellizitle, and that it is its duiy to protect
the people of Maryland within their jurisdiction, from paiashe
‘ment for any act, which it is not perfectly satisfied is forbidden
by the laws.

One case remains to be noticed.—The King vs. Turner, 12
East 228, is, we think, conclusive upon the subject of conspira-
cies, where mere private civil injuries only were to be effected by
them, and in which the public had no concern. 1t was decided
as late as the year 1811 by Tord Ellenhorough—and was an in-
dictment for a conspiracy to commit a civil trespass upon pro-
perty, by going into a preserve for hares for the purpose of snar-
ing them—the act was committed in the night by the defendants,
armed with offensive weapons, for the purpose of opposing resist-
ance to any endeavours to apprehend or obstruct thew; they
were found guilty, but, upon wotion in arrest of judgment, they
were discharged. Gold endeavoured to sustain the rule wpon
the authority of Hawkins 2 P C.—Gleed now opposed the ruie,
and endeavoured to sustain the indictment upon the authority of
% Hawk. P. C.c 7252, where it is said “that all confederacigs
whatsoever, wrongfully to prejudice a third person. are highly
criminal at common law, as where several confederafe to main-
tain one another in any matter, whether it be true or false.” e
cases all shew that itis equally an offence to combine to do 2
lawful act by unlawful means, or to an unlawtul end, as to do an
act ir'itself unlawful; as in the instance of workmen conspiring
together to raise their wages, as in the case of the King vs. the
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Journeymen ‘Faylors of Cambridge, 8 mod. ¥ l—or, parish officers
couspiring to marry a helpless pauper e auuther parish o set-
tle her there, and rid themselves of her maintenance, as the case
ol Rex vs. Edwards and others, 8 mo. 320; and in all cases of un-
lawiul couspiracy, the mere unlawful agrecinent to do the act,
though it be not aftervards esecuted, constitutes the offence,
according to Rex. vs. Armstrong and others, | oventy, 304, and
Rex vs. Respal, 8 Bure 1220 and Blac. vep. 568, In this hauer
case, the indictment for conspiracy to charge a man with a fulse
fact, and exacting woney from Lim, under pretence of stillrg
the charge, was sustained, though the fact mpated, whicle was
merely that ol taking hair out of a bag belonging to the defend-
ant, Respal, did notimport, in itself, to be any offence. Lead Ii-
leuborough sadd, Al the cases, in conspivacy, proceed upon the
ground, that the object of the combination is to be effected by
some falsity—insomuch that in Taylor and Towlins's case in
Godb. 444, it was held necessary in conspiracy, o allege the
matter to be false el malitiose. By the old law, indeed, the of-
feuce was considered to consist in nnposing, by combination, a
false crime upmi a person. B are you prepared to shew, that
two unqualified persons going out together, by agrecment. to
sport, is a publie offence?  Moedern cases have carried the offtuce
further than some ol the old authorities; such as the king vs.
Eccles, and others, where the defendants were convicted upon a
charge of conspiring together, by indirect means, (not stating
what those means were) to prevent a person from carrying on his
trade; and in the King vs. Spragge and others, 2 Burr 9935, which
charged the defendants with a conspiracy to indict and prosecute
W G for a crime, liable, by law, to be capitally punished; and,
that in pursuance of such conspiracy, they did afterwards indict
l).m—unc of the objections was, that the charge was only a con-
splmcy to indict falsely, but it was overrnled.  Lord Elcubo-
rough, (. J. “that was a conspivacy to indict another of a capital
crime which, no doubt, is an offence,” and the case of the King
vs Kcrles and others, was considered as a conspiracy in restraint
of trade, and so far a conspiracy to do an unlawful act affecting
the public. But 1 ~hould be very sorry, that the cases in cBuspi-
racy against individuals, which have gone far enough, should be
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pushed still further. .T should be very sorry to have it doubted,
whether persuns agreeing to go and sport upon another’s ground,
in other words, tu commit a civil trespass, should be thereby in
peril of an indictment for an offence which would subject them
to infamous punishment.”

Here Lord Ellenborough said, he should be sorry, that the cases
of conspiracy against individuals, which have gone Jar enough,
should be pushed still farther—but, say the counse! for the prose-
cution, he does not say that they had been pushed too far. The
Court, however, think, it must be implied, that the learncd Judge
meant to say, that although he would not stop short of the length
to which the doctrine had been actuallv carried; yet, that it had
never gone so far as in the case before him, and the vue nsiwe at
bar. It is to be observed; that the same principles and the same
authorities were set up in both cases; the subject was fully laid
open and presented to him in the same point of view as it has
been to this court; and, it is manifest, that Lord Ellenberough
decided upon the principle, that conspiracies to commit mere civil
injuries, where no matter of public import was to be efected,
were not the more indictable for being connected “with a conspi-
racy, than if perpetrated singly. 'This was a nocturnal trespass,
and attended with such aggravated circumstances, as vught to
render it an indictable crime, if individually committed; vet the
law does not so treat such private injuries, and Lord Eltenbo-
rough did not consider, that their being attended by a conspira-
¢Ywcould convert mere private civil injuries into indictuble
‘crimes. It is upon the same ground that this.conrt decides;
they conceive that the doctrine of conspiracy has been carvied
far enough, and that it ought to be carried no farther, They
consider the authority of equal weight with any that has been
produced on the part of the prosecution; and, that it has more
resemblance and analogy to the case before the court, than any
other that has been adduced.

Upon the whole, the court considers the doctrine of conspira-
¢y asurged in support of the indictients, too complex to be
now adopted here, as the rule of criminal law; that, if the dicta
of judges, and bare precedents of indictments, which do not ap-
pear to have been questioned, argued, or settled by decisions,
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woefobe regaanet as conelosive upon the Court, such authwrities
are as nwineeous in support of the most extravagant positions as
of any part of the doctrine; and that consequently, the Court are
not at liberty to reject oue part aml recoguize another; (hat the
Lranches of the doctrine cannot be detached from each other—that
the whule must be taken torether, and that, if the ru'e cenceiy-
ed by this court, before stated, be the true one, a definile and
rational linsit is estabiishied; if stherwise, the doctrine is ilimit-
able amib undedinable.—Thus impressed, the conrt consiviers it
their duty to proteet the community against the estaldishment
of principles contrary to atl those Ly which it has been hereto-
fure legally regulated; and which would subiect every individual
in mcxet), not to the law, but to the will of the judges, purcly
arbitrary, because governed by rules to be applied in making out
the nature of an oftence, not as intelligible prohibitions, before
the commission of an act, but as expost fucin definitions of crime
after the act has been perpetrated.  The court considers the
punishinent of bare intention to commit erime, contrary to all
received opinions of criminal law, and never attempted but in
cases ol treason,in which, construction has been made by English
Judges, at no very remoie period, the instrument of absolute
monarcticy power; and that, if a conspiracy need not be proved,
but way be inferred—that is to say, if acts indhividually innocent,
nmey Le made criminal, because it might be deduced from two
persous doing the same thing, that they had previously agreed
todo ift, however remote from each other, oppression may be de-
galized to any extent; and in times of great public excitement
and delusion, with a Jeffies on the bench, and a jury selected
from the mass of the people, the doctrine might be wrought inte
an cagine ol the most cruel and bitter persecution.

C. W. HANSON,
WM. I WARIDL*

*This opinton was never filed in Court; but as it was snon  frerwards
publishivd with the names of t]m assoclate judges, there can be no doub?
~fits wccuracy,
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Opinion of Judge Dorsey, on the demurrer.
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The question raised by the demurrer, isthis, Do the facts
charged in the indictment constitute an offerce against the luws
of Maryland? That such is their legal ecitect, T have no doubt:
Hawkins in his Pleas of the Crown, vol. 1, p. 548, savs, “There
can be no doubt, but that all confederacies wrongiully to preju-
dice a third person, are highly eriminal at conimon law.” I Le
opinions of this writer, upon the subject of eriminal law, have
always been considered as entitled to the lighest vespect and
tonsideration, for his researches were great, lis discrimination
dccurate, and his legal learning profound: and it will be found
On investigation, that his position is fully established, by the au-
thority of adjudged cases. In Tiwberly and Catld Siderfin 6,
(adjudged 14th, Charles 2d.) the reporter states, “that the de-
fendants conspired to charge one with being the father of a bas-
fard child, with intent to procure money from the party accus-
¢d,” and on motion to quash the indictment, it was vreed, that
the offence was merely spiritual; but the Court said, that « t)e
‘indictment was goad, for although fornication was a spirituat of-
fence, this Court has cognizance of every illegal thing by which
damages may come to the party as here they wav; fir v this,
he may be liable to the maintenance of the ¢litd
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1st Keeble 203, Child against North and "Fimberly, (131,
Charles 2d,) “ Lindley moved to quash an indictment of conspi-
racy to charge H. with having carnal knowledge of a wmean,
and did so, and that the child she went with was s, which lie
said, was matter not within the cognizance of the Court; but per
curiem. This is likely to ve a loss and charge to 1L, and, there-
fore, the indictment is well laidy” and by Foster, it ts no ground
that bécnuse the Court have no “cognizance of the principle,
they cannot punish the comspiracy.” In 1st Keeble 234, the
same case under the name of King against Timberly, was brought
before the Court on a motion in arrest of judgment <« B rvett
moved in arrest of judgment. for that the matter of the indict-
ment, it being to deprive the plaintiﬂ' of his credit, and to ex-
tort several sums of money from him, but said not that they con-
spired to cheat the plaintift,” (prosecutor. must have been intend-
ed) “before any that had jurisdiction. Windham. The crime
is the conspiracy, which, whetlier it be only to defame or dis-
grace men; or had it been to charge him with hercsie. it had
been punishable at common law, though no prosecution he had
thercon. And by Twisden, this is a conspiracy for lucre and
gain, to charge and disgrace one with a bastard, which is well
actionable. And by Foster, the very act of conspiracy is so odi-
ous for the ill consequences, that it cannot have a good intent.
Tudgment for the Queen.”

King against Armstrong, Harrison and others, 1 Ventris, 304,
(28th and 29th, Ciiarles 2d.) defendants were indicted for con-
spiring to charge “1l. with keeping a bastard child, and thereby
to bring him to disgrace. It was objected in arrest of judg-
wment, that the bare conspiracy without executing it by some
overt act, was not the subject of an indictment. 1t did not ap-
pear that he was actually charged with keeping a bastard chill;
nav, “tis alledged, that it was but a pretended child, neither was
he“by warrant brought before a justice of the peace upon such
account; but only that thejr went and affirmed it to the party
himself, intending to obtain money from him, that it might not
be further disclosed sid non allicatar; for there ts as much an
overt act, as the nature and design of this conspiracy did ad-
mit, inregard there was no child, but only a contrivance to dc-
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fame the person and cheat him of his money, which was a crime
of a very very heinous nature: Judgment wus entered up aganst
them, and Armstrong who appeared to be the principal offender,
was fined 50.., and the others 30..”

- King against Best and others, 2 Lord Raymond 1167, (4th
Anne) defendant was indicted with three others, for that they
being idle, scandalous, and wicked persons, in order to defraud
one P. P. of his money and destroy his reputation, did conspire
falsely, to charge hym with being the father of a bastard child,
with whom they pretended one Elizabeth Carter, then to be ensi-
ent, and that in pursuance thereof, they did falsely, for the sake
of wicked gain in the Mearing of many of the subjects of the
Queen, accuse the said P. P. with being the father of the said
child. to the great loss, scandal, and defamation of the said P. P.
&c. &c. Theindictment was excepted to, on the ground, that it
was defective in not stating, “that the child was likely to become
chargeable to the Parish; for unless the prosecutor, by the accu-
vation, was likely to be subjected to some penalty, the indictment
would not lie—The indictment is nothing, but that the defend-
ants conspired to tell the prosecutor, that he was the father of the
‘child Elizabeth Carter, was ensient with” The Court gave
judgment for the Queen; “for they said the defendants were
charged at least, with a conspiracy, to charge the prosecutor
with fornication, and though this was a spiritual defamation, yet
the conspiring to do it, was a temporal offence and indictable, and
the conspiracy was the gist of the offence, and the Chief Justice
. 8aid, that confederacies was one of the articles of the commis-
sion.”

And in Tremaine’s Pleas of the Crown, p. 83, King against
Turner and others, (26th, Charles 2d.) will be found the prece-
dent of an indictment, whereby the defendants are charged with
conspiring for the purpose of extorting money from one George
Green, to accuse the said Green of having had an adulterous in-
tercourse with Elizabeth Turner, the wife of one of the defend-
ants, and with being the reputed father of one of the children
of said Elizabeth. 1t was contended by the defendant’s counsel
in the case now before the court, that those conspiracies were

indictable, not because their object was to defame and defraud,
6
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but, because the conspirators meditated the abmse of judicial
power, as a means ol accomplishing their views: that it fell with-
in their design, falsely to accuse the prosecutor betore a tribunal
having eognizance of the offence.  Although Lam ready to ad-
mit, that a conspiracy to pervert the course of justice isa crime
of the most reprehensible nature; yet, f am not prepared to con-
cede the point, that the cases above alluded to, were decided on
any such principte.  The Judges place their decisions. expressly
on the ground of a conspiracy to defame, cheat, and defraud the
prosccutor. I the Jurlges who decided those cases, have declar-
ed that the gist of the offence consisted in the conspiracy to de-
fame or defraud, on what correct principle can this Court place
their decisions on distinct and different grounds, by saying, that
the meditated abuse of judicial power, was necessary to give a
criminal character to the conspiracy? The exercise of such a lu-
titude of construction, if indulged to any extent, would break
up the foundations of the Common Law. Where are we to lnok
for the principles of that law, but in the reasons given by the
Judges for their decision? Reinove those reasons, and substitute
others, ad libitum in their place, and what certainty have you?
Wihat principle can be considered as established, if we sct at
naught, the experience and learning of our predecessorst The
administration of justice would be as inconstant as our feelings;
and that great system, which has heretofore been denominated
the Common Law, would no longer be worthy of the name; it
wounld be a thing of yesterday; of to-day—our bane, and not our
birth-right.

But, if the principle of remaoving decisicns from the grounds,
on which the Judges had placed them, was admissible or correct,
it could not avail the defendants here, because the cases do not
shew that the conspirators intended to resort to false judicial ac-
cusation, as the instrument of effecting their criminal designs.
They state only a conspiracy, to accuse or charge the prosecutor
with being the father of an iltegitimate child; not a conspiracy
to charge him before those, who had judicial pswer, to take cog-
nizance of the supposed offence; and it cannot, correctly be con-
tended, that a conspiraey to charge a man with an act, necessa-
rily amounts to a conspiracy to accuse him judicially with having
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dividual alone, for the purpose of extorting money from him,
without any design on the part of the conspirators of resorting
to a judicial accusation to be supported by perjury; and such ap-
pears to be the case of Armstrong and others. reparted in Ven-
tris, where an attempt was made to arrest the judzment, on the
ground, that the indictment was insufficient, inasmuch as it dil
not state that the party accused, was carried before a justice of
the peace, but only averred that the conspirators © went to him,
and aflirmed the charge, with intent to obtain money from him,
that it might not be further Jisclosed.” And here it must be re-
marked, that the precedent cited from Tremaine; King against
Turner and others, and the indictment against Best and others,
{which is set out at full length in 2d Lord, Raymond 167} o
not charge the conspirators with a design to effect the object of
their conspiracy, by accus’ng the prosecutor with the suppos-
ed offence hefore those who could take judicial cognizance of it.
As the indictments did not charge the defendants with CONSPHC=
ing to accuse the prosecutor, before a magistrate or others, hav-
ing judicial cognizance of the matter of bastardy, how could
the Courts who adjudged‘ those cases, or how can other Courts
infer that fact, and make it alone, the foundation of guilt? I
bave always been taught to believe, that an indictment must con-
fain a legal charge of guilt, and that it cannot be helped by in-
ference, intendment, or presumption of fact. Before we can
decide, that the above cases are only to be supported on the
ground, that the conspirators contemplated the abuse of judicial
authority, we must be prepared to say, that we are authorized to
presume the fact, that they did contemplate such an abuse, and
if we are at liberty to presume that fact, we are equally at liberty
in every other case to presume any fact whatever; and. by this
new and singular process of presuming, we may make any deci-
$ion suit all cases, or none: and thus the assurance, * that the
law is uncertain, will become doubly sure.” Baut, even suppos-
ing that the foregoing cases could be correctly referred to the
principle, that the conspiracies therein charged, involved the
contemplated abuse of judicial power, still it would not fullow,
fhataconspiracy to defrand or defame by other false means
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would not be criminal.  The object of the conspirators would be
the same in either case, and the means, ihough varying in their
nature and degree of criminality, would be equally false in both
cases.

Let us proceed to examine other authorities on this subject.
In Tremaine’s Pleas of the Crown, p. 86, King against Record
and others, (27th Charles 2d.} will be found an inforation
against three persons, for a conspiracy to cheat the prosecutor.
“ The conspirators, falsely and fraudulently affirmed to the pro-
secutor, that one of them, to wit: Charles Record could buy an
office of Colonel in the states of Holland, of the value of eight
hun:lred pounds a year, from one Wayne, and did falsely pre-
tend, that if the prosecutor would pay 1,000l fur acquiring the
said office and place of Colonel aforesaid, for the said Record
during his natural life, the prosecutor should receive the sum
of two hundred pounds by the year, during the natural life of
the said Record; and if the said Record in the office or place
aforesaid, should die or be removed, that then the said prosecu-
tor should have 1601l by the year, for the space of five years,
after the death or removal of the said Record, and that the con-
spirators did falsely, fraudulently, and deceitfully affirm to the
prosecutor, that a pleasant house fit for the habitation of the sail
.Record, nigh to the Hague, in Holland, with orchards and gar-
dens of the value of five hundred pounds by the year, could be
purchased for eight hundred pounds, and that the said conspi-
rators did deceitfully and unlawfully incite said prosecutor to
pay into the hands of the said Record the sum of 400l towards
the buying of the said house, (the said conspirators affirming to
the said prosecutor, that she should have the said house and gar-
den in mortgage to her, as a security for the said sum.”) The
information then proceeds to state, that the conspirators in pur-
suance of their wicked conspiracies and practices, did unlaw-
fully. fraudulently, and deceitfully receive of the prosecutor
several large sums of money.

The King against Alibone, Tremaine’s Pleas of the Crown,
p- 97, (1st of James 2d.)  An information was filed against the
defendant, charging, that he and others did conspire to cheat
and defraud one Thomas Hilliard, by receiving from him certain
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bonds for the payment of money, as a consideration for procur-
ing & marriage between him and a woman, whom they falsely
and fraudulently represented to be rich, when in fact she was
poor and indigent.

In the same book, (the King against Taydler and others,p 96,)
is contained an information, filed in the reign of Charles 2d,
pgainst six persons, for that they devising, practising, and false-
ly, unlawfully, and deceitfully intending one Gertrude Crongy
widow, and Gertrude Crowgy her daughter, to deceive and de-
fraud, did draw a conveyance to themselves of some leasehold
estates, belonging to the said women, and did persuade them to
execute it, pretending it was in trust only for them, whereas it
was an absolute conveyance to two of the conspirators.  In p. 92
of the same book, will be found the precedent of an information
fled against Wilcocks and others, charging, ¢ that they being
persons of dishonest conversation, and cofnpassing, and daily
gevising how, by unlawful means they might obtain and acquire
Joto their hands and possession the goods of others, in the 31st
Jear of the reign of Charles 2d, under colour and pretence of
Puying from one John Dutton 650 yards of cloth, did the said
piece of cloth, out of the hands and custody of the said John,
mto their hands and possession, falsely and unlawfully, fraudu-
lently and deceitfully, obtain and acquire, and the said John
Dutton did then and there falsely, unlawfullv, fraudulently and
deceitfully deceive and defraud.” Tremaine’s Pleas of the Crown,
$es always been considered by the profession as an excellent
eollection; and Wentworth, in the preface to the Gth volume of
bis System of Pleading, says, that it is the best arranged, and
the most useful book of precedents of Crown law now extant.

Roy vs. Skerrett and others, 1 Sidf. 312, 8. and others were
indicted for reading a release to an illiterate person, in other
words than those in which it was written, by which he was in-
duced to seal it; a motion was made to quash the indictment,
*first, becanse there was no county mentioned, except in the
margin, secondly,” because “the indictment did not state the date
of the release,” and thirdly, “because it did not state, that each
of them read the release;” but the court overruled all tlie excep-
tions and ordered the defendants to plead.
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The Queen against M-Carty and Fordenborough, 24, Lol Ray-
mond 1179, Fhe indictiment charged, that the defendants Falsely
and deceitfully intending to defraud Thomas Chowne of diyers
goods, together deceittully bargained to barter, sell, and exchanre
a certain quantity of pretended wine, as good and true new
Portugal wine, of hiw, the said Fordenborough, for a certain
quantity of hats, of the saild Thomas Chowne;and upon such
bartering, the said M«Carty pretended to be a broker of London,
when in fact he was not, and the said Fordenborough pretended
to be a merchant of London, and to trade in Portugal wine, when
in fact he was no such merchant, nor traded in such wines, and
that the said ‘Thomas Chowne giving credit to the said fictitious
assumptions, personating amd deceit, did barter and sell to the
said Fordenborough, and did deliver to the said MCarty, as the
broker between the said Chowne and Fordenborough, for the use
of the latter, a certain quantity of hats of such a value, for so
many hogsheads of the pretended new Portugal wine.

Although the indictment in the case did not charge the defend-
auts in words, with a conspiracy, yet as it charged them with a
conjunctive act, (that they together committed! the offence imputed
to thew,) it must be considered as a prosecution for a conspiracy,
and it appears by Bast’s Crown Law, p. 824, that judgment was
given for the Queen in Mich. 4th Anne.

The Queen against Obell, 6. Modern. Indictment “for fraudy-
tently per conspirationem to cheat, 1. S. of his money, got him to
lay a cerlain suurof money upon a toot-race, and prevailed with
the party to run booty, and the court would not quash it, upon
motion, for they said, that being a cheat though it was private in
the pacticular, yet was public in its consequences,”

It will be remembered, that in the preceding cases, the meditat-
ed frands were levelled against particuwlar individuals, and that
the acts conspired to be done, would not have been indictable
cheats, it’ they had been effected by one, without the aid of con-
spiracy, and why? because, there were no false tokens which
were necessary at common law to make a cheat accomplished by
one individual an indictable oifence. There were no privy to-
kens or false letters as required by the statue of Henry 8th, chap.
33; and the statute of 50th, George 2d, chap. 24, which declares,
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that “all persons who knowingly and designedly by false pretence
e pretences, shall obtain from any person or persons, money,
goods, wares or merchandize, with intent to cheat or defraud
any person or persons of the same, shall be deemed offenders
agrinst law and public peace,” passed long since those cases were
adjudged. Those authorities do therefore, in my opinion fally
establish the position, that where persons falsely and deceitfully
confederate to cheat another, they are guilty of an indictable of-
fence; although, such cheat, if effected by one without the aid ov
concurence of others, would not have been the subject of a crimi-
nal prosecution.

. But there are other decisions.

King against Edwards and others, 8 Mod. (11 Geo. 15t.} The de-
fendants were indicted, “for that they per conspirationem (inter
pes habitam) gave the husband money to marry a poor helptess
woman who was an iuhabitant in the parish of B. and incapable of
marriage, on purpose to gain a scttlement for her in the parish of
A. where the man was settled. And now, it was moved to quash
e indictment, because it was no crime to marry a woman and
give her a portion, per curiam. A bare conspiracy to do an un-
lawful act, to an unlawful end, is a crime, though no act was done
s consequence thereof. Suppose there is a conspiracy to let
lands of 10L per annum value to a poor woman in order to get her
asettlement, or to make a certificate-man a parish officer, or a
canspiracy to send a woman big with a bastard child into another
parish te be delivered there, and so to charge that parish with
e child, certainly these are crimes indictable.”

Under the poor laws of England, the respective parishes, are
bound to support their own poor, and the wife gains a settlement
Ip the parish where the husband is legally settled. This was a
senspiracy, therefore, to defraud the inhabitants of the parish
# A. by imposing on them, the maintenance of a woman belong-
$o a different parish. The conspirators meditated a private
Wrong, a fraud on the inhabitants of a parish, not a fraud on the
eommunity at large; the abuse of judicial power formed no in-
gredient in the conspiracy, and the statutes passed in Kngland,
In relation to the support of the poor, do not declare such a con-
spiracy to be illegal.
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King against Cope and others, 1 Strange 144. The defendants
were indicted and convicted of a conspiracy, to ruin the tradg
of a prosecutor, who was a card-maker to the King, by bubing
his apprentice to put grease into the paste, by which the cards
were spoiled. It has been insisted on by the defendant’s counsel
that as cards were the subject of exportation, the conspiracy wat
in restraint of trade, and therefore an offence affecting the pub
lic. The public interest was then affected, by an injury done to
an individual. Wouldl it not from thence, seem to follow, tha
conspiracies to defraud large banking institutions, which by thei
loans, promote arts, manufactures and commerce, affect the
public interest? Nay, on the same principles, are not all conspi
racies to impoverish, equally indictable, as all persens who can b
impoverished, may be said, to contribute in svme way or other
either directly or indirectly, towards the general interests o
sociely?

King against Robinson and Taylor, 1 L.eache’s Crown cases 57
{1746.) The following is a summary of the facts; Mary Robin
son, who lived with Mr. Richard Holland as a servant, in concer
with Taylor, the other defendant, obtained alicense tobe mat
ried to Richard Holland, and the defendants were marrie:
in virtue of such license, by the names of Mary Robinson. wi
dow, and Richard Holland, batchelor. Mary Robinson wa
dressed in white sattin, with a large black bonnet over her fact
and was given away by the deputy clerk. Taylor the other d¢
fendant during the ceremony, was so much agitated, that th
sweat run down his face, and was married in the coat, shirt, neck
cloth and wig of Mr. Holland, which Mary Robinson had secret
ly provided for the purpose; after the marriage, Taylor put on hi
own clothes, and those of Mr. Holland were put into a box, an
sent to his house. When the defendants were arrested, the
confessed the facts, and they were indicted for conspiring togethe
that the said George Taylor should personate Richard Hollanc
and that the said Mary Robinson should be married to the sai
Richard Holland, that she might entitle herself to his estate, an
in pursuance of which conspiracy they were married accord
ingly.”

Upon this evidence it was considered by the counsel on th
part of the prisoners, that people might marry in whatever nam:
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they pleased; and although the indictment charged, “that there
was a conspiracy, yet there was no proef that any one had been
injured, or that it was done with any view that a third person
‘should suffer any injury from it. It must be made out, that there
has been a combination. to affect the interest, or injure the estufe
of a third person, before any such act can be construed, a conspi-
racy; for a conspiracy must be, to do an injury to the persen or
estate of another.” The court overruted the objectior. and de-
clared, that it was the province of the jury to collect Irom all the
circumstances of the case, whether there was an intention ov de-
sign to do a future injury to Mr. Holland; and that it wus not
‘necessary to prove any direct or immediate injury, or even to
‘thew any specific overt act of the conspiracy. The priscners
were found guilty, and punished. The (oregoing case was decid-
‘¢d by Chief Justice Willes, Justice Foster, and Baron Revnolds,
The characters of Willes and Foster, are well known to the pro-
fessional gentlemen of this country. In relation to the first, it
tnay be said, that his views of the law were luminous and pro-
found, and the authority of his opinions has been seldom gues-
tioned. Sir Michael Foster stood unrivalled in the knowiedge
of the penal law; and bhis mild administration of jusiice, in
‘¢riminal cases, has embalmed his memory in the afiections of a
grateful country. The counsel for the prisoners, did not there
tontend, that a confederacy to defraud, was not indictable—they
Wrged that it was, and that the prosecution must fail, because
there was no proof of 8 combination to affect the interest or in-
Jure the estate of a third person; and that the fact of such com-
bination, could not be inferred from the circumstance of the par-
ties marrying in fictitious names, as the Jaw did not interdict
fach an act; and the Court in delivering their opinion, adopted
In their utmost extent the sentiments of the prisoners’ counsel,
for they say, «it was the province of the jury to collect from all
the circumstances, whether there was an intention or design in
the prisoners to do a future injury to Mr. Holland.” It would
seem, that this decision is a clear authority for the state; but it
has been assumed in argument, by the defendants’ counsel, that
the gist of the prisoners’ offence, consisted first, in obtaining a
license to marry in the name of Mr. Holland: and sccondly, in im-

-~
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posing on the parson by marrying in a fictitions name. I{ has
not heen shown, that thuse acts ave pensl under the common
Taw or by the statute luw of England, and itis believed they are
not s0. I they were eriminal, and constituted the gist ol the
offence, why did the judges limit the enquiry ol the jory to the sim-
ple fact. whether there was an intention or design in the parties
to do a future injury to Mr. Holland?  Why not tell them at
once, that they need not puzzle themselves about the intentions
of the parties, as their guiit stood confessed on the ground of
having deceived not only the proctor, whoe sold the license, hut
also the parson who ceiebrated the marriage? Tt is most cer-
tain, from the report ol the case, that the juuges who decided the
cause, never dreamed of such a principle. We are here again
met by the objection. that this wa» a conspiracy to pervert the
course of justice, because as the heirs of Mr. Holland wouid
not after his death recognize the vxistence of his marriage with
his house-keeper, she would be obliged to have recourse to a
court of justice, to cstablish ber right.  In answer to this ebjec-
tion, it is suflicient to say, that the contingent abuse of judicial
power formed no part of the opinien of the court; and if it had
any connexion with the subject, it is difficult to conceive how it
could have escaped the notice of such enlightened judges. 1f
the case had been left to the jury, with the siwple enquiry, whe-
ther the prisoners conspired to pervert the course of justice into
an engine of oppression and wronz, they must have been ac-
quitted. Their object was to defraud, the means a marriage in
a fictitious name;-all ulterior meuans by which their criminal
views were to be accomplished, must necessarily have been the
subject of future adoption, and thercfore formed no ingredient
in the conspiracy; a reference to the testimony in the cause, will
prove my views of the subject to be correct. Muoreover, as the
indictment did not charge the fact relied on, (to wit. a design in
the parties to pervert the court of justice) it cannot upon any
fair principle of legal construction, be broaght to bear on the sub-
ject, as “ina criminal charge, there is no latitulde of intention to
include any thing more than is charged.”

The King again<t W hearly, 2 Burrows 1123, (1761.)  The
defendant was indicted at common law, for “knowingly sclling
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and delivering 16 gallons of amber beer, as and for 18 gallons, to
one Richard Webb, and receiving the price for 18 gallons, with
intent to deceive and defraud the said Webb.”

On a motion to arrest the judgment, Lord Mansfield says,
# that the fact here charged, shoulidl not be considered as an in-
dictable offenice, but left to a civil remedy by an action, is rea-
sonable and right in the nature of things; because, it is only an
incomvenience and injury to a private person, arising from that
private person’s own negligence and carelessness, in not mea-
suring the liquor upon receiving it, to see whether it held out the
just measure or not.  The offence that is indictable, must be such
8 one as affects the public, as if a man uses false weights and
measures, and sells by them to all or any of his customers, or
%ses them in the general course of his dealings; so if o man de-
Srauds another under false tokens; for these are deceptions that
tommon care and prudence are not syfficient to guard aguinst:
%0 if there is a conspiracy, for ordinary care and caution is wno
guard against this, these cases are much more than private in-
Juries, they are public offences. But liere it is a mere private
imposition or deception—no false weights or measures are used;
no false token given; no comspiracy; only an imposition upon
the person whom he was dealing with, in delivering him a less
quantity instead of a greater, which the other carelessly accept-
ed; it is only a non-performance of his contract; for which non-
performance he may bring his action.”

“The law is clearly established and seitled, and I think on
wight grounds. But on whatever grounds it might have been ori-
ginally established, yet it ought to be adlered to, alter it is es-
tablished and settled. Mr. Justice Dennison concurred with his
Lordship. 'This is nothing more than an action on the case turn-
ed into an indictment. *Tis ¢ private breach uf contract, here
ere no fulse weights, no false measures. nor any false token at
all; nor any conspiracy; if there be fulse tokens or a conspiracy,
itis another cuse.”

“Mr. Justice Foster. We are obliged to follow settled and
established rules already fixed by former deterininations, in cases
of the same kind.”
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“Mr. Justice Wilmet concurred. This matfer has been fully
settled ad established, and upon a reasonable {oot.  "Fae true
distinerion which ought to be attended toin all cases of this
kind, and which will solve them all, is this—that in suen inpos-
tures or deceits, where common prudence may guard persons
against the suffering from them, the offence is not indictable. hut
the party is lelt to his civil remedy, for the redress of the injury
that has been done him.  But, where false weights and measures
are used, or false tokens producec, or such methods taken to
cheat and deceive. as people cannot by any ordinary care or
prudence be guarded aguinst, there it is an offence indictable.”

Lord Mansfield lays down the law, that conspiracies are of-
fences against the public, on the same grounds that cheats, ef-
fected by false weights and measures, are indictable, namely—
because ordinary care and caution is no guard against them.
And Justice Denmson and Wilmot concur in the opinion—=ir
Michael Foster intimates no opinion in relation to conspiracies
to cheat, but uses the following expression, “ We are obliged 1
follow settled and established rules already fixed by foramer do-
teruunations in cases of the sume kind”  Although it must he
admitted, that this observation has a direct reference to ihe ca<e
then under adjudication, yet it clearly evinces, the high regavd
which he had for the settled and established principles of law;
and therefore he could never have intended to question the doc-
trine faid down by the other judges, that a conspiracy to cheat
was an indietable offence as, he could not bot recollect. that
eighteen ycars before, he bad concurred with Chief Justice Wil-
les and Baron Reynolds, in establishing that point in the case of
the King against Robinson and Taylor, 1 Leech’s Crown Cases
59, Itis true, that the question whether a conspiracy to cheat
was indictable, wws not directly in issue in the case of King
against Wheatly, but the court in deciding on the indictment
then under consideration, were almost anavoidably led into an
investigation of indictable cheats at common law; and if the va-
rious principles laid down by Lord Mansfield and his brother
Judges, were to be rejected, because they were not inseperably
connected with the point raised by the pleadings, a great part
of the reports of Sir James Burrows might be expunged, without
a loss to the professiun.
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The Judges in the case of King against Wheatly, did not pro-
wulgate new principles, but declared the law as it had been
established for ages. 1 have shewn that conspiracies to cheat
and defraud, have been held by solemn adjudications to be
indictable offences from the 13th year of the reign of Charles 2d,
down to the year 1746, when the case of the King against Robin.
son and Taylor. (1 Leech 37,) was decided. The courts of law
therefore according to Judge Foster, were obliged to follow, set-
tled and established rules already fixed by former determinations,
When Lord Mansfield and the other Judges declared, that such
conspiracies were indictable, they were giving their sanction to
the decisions of their predecessors, and which it was their duty to
do, unless they considered the doctrine radically mischievous:
And can such a sanction be disregarded, if there is any truth in
the following declaration, made by his Lordship, “I never give
a judicial opinion upon any point, until I ¢hink I am master of
every material argument, and authority relative to it. It isnot on-
1y ajustice due to the crown, and the party in every criminal cause
where doubts arise, to weigh well the reasons and grounds of the
judgment, but it is of great consequence to explain them with
accuracy and precision in open court, especially if the questions
be of general tendency and upon toycis never before fully consi-
dered and settled, that the criminal law of the land may be cev-
tain and known.” 4th, Burrows Rep. 2549. King against Wilkes.
In the decision of the King against Wheatley, the King against
Wilders, a Brewer, was referred to, by Lord Mansfield, who
stated, “that Wilders was convicted for a cheat in sending to
Mr. Hicks, an ale-house-keeper, so many vessels of ale marked
as containing such a measure, and writing a letter to M.
Hicks, assuring him that they did contain that measure, when
in fact they did not contain that measure, but so much less,
and the indictment was quashed.” This case was decided in
the 6th year of the reign of George 1;and there does not appear
to be any printed report of it. But Sir James Burrows says, “I
have a like account of this case; the court say that the prosecutor
could not have been imposed upen without his own carelessness,
and instanced the case of selling an unsound horse, affirming liim
to be sound,and they held that such private unfair dealings,



54

which dil nof allect the public, were not indictable crimes, nnfess
aecompayied by false (olens or conspivacy, or selling by false
welzhts and measures.””

King against Rispall 3d. Burrows 1320, The defendants and
othiers, were indicted at the Westminster sessions of the peace
tor conspiving falselv and without any probable cause, to charge
aman with baving taken out of a bag (not alledging the taking
cither to have been felonious or unjawful;) a quantity of human
hatr, thereby to extort money from him; upon the conviction of
the defendant, the proceedings were remaoved into the court of
King’s bench, by Certiorari, where a motion was made to arrest tle
judzment, Ist,because an indictment for such a conspiracy «id nat
tie before the general se-stons of the peace; 2diy. because the fuct
which the defendant conspired to charge the prosecutor with,
was no offence, as the indictment did not alledge the taking tobe
unlawful or felonious.

The court were of opinien that the justices of the peace had
jurisdiction in the case. il couspivacy being a trespuass and
tending to a breach of the peace, and they held, that the indict-
ment was well laid, and that the gist of the offence is the unlaw-
ful conspiring to injure the man by the false charge.

I shall here close my examination of the British decisions
from the 15th, Charles 2d, down to the period of our revolution;
they all confirm the doctiine, that coufederacies to cheat arc
indictable at common law; and it must not be forgotten, that
during the period, in which the forgning numercus cases were
decided, no adjudged case is to be found impugning this doctrine.
The principle is established by a series of judgments, “the even
tenor” of which is not interrupted by a solitary conflicting au-
thoity  As to the reasons on which this doctrine rests; union
hmports strenath and power, and the ordinary caution of indi-
viduals presents but a (eeble guard against combination. Confe-
deracies fur illezal purposes, whether they be slirected agains
public peace, or against the safety and estate of another, arc
of mischievous tendency; they are formed in defiance of the law,
and in disregard of <ocial vighs; they are of evil example, and il
placed beyond the pale of criminal jurisdiction, may endanger
the well-being of society.
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The court of King’s bench in the case of the King against Ris-
pall and others, declare, that conspiracies are offences aeainst
the public, because they tend to a breach of the peace; libels, are
indictable on the same ground;but unwritten slander is the subject
of a civil remedy only; so at common law, private cheuts could
only be redressed by a civil action, while confederacies to effect
them, were indictable, because they endangered the public peace.

1 shall here take the liberty of introducing the cpinion, of a
most learned Judge, on the doctrine of conspiracy. Judge Dur-
sons in deciding the case of the commonwealth against Judd and
others, reported in 2d, Massachusetts reports 529, uses the fol-
Jowing language. “The offence is complete, when the confed.ra.
¢y is made, and any act done in pursuance of it, is no constituent
part of the offence, but merely an aggravation of it, ‘This rule of
common law is to prevent unlawful combinations;a solitary often-
der may be easily detected and punished, but combinations
against law, are always dangerous to the pub.ic peace, and private
security. To guard against the union of numbers to effect an
anlawful design is not easy, and to detect and punish them is
often difficult; the unlawful confederacy is therefore punished to
prevent the doing any act in execution of it »

The Bill of Rights, (3 Sec.) declares, that the inhabitants of
Maryland, are entitled to the benefit of the common law of En; -
Iand, and the trial by jury according to the course of that [aw,
Where are our judges in the administration of justice, to lovk fur
the evidences of the common law?  Are we not told by the Ligh-
est authority, that “judicial decisions are the principal and maost
authoritative evidence that can be given of the existence of such a
‘tustom as shall form a part of the common law,” and are we
not instructed by the same authority, “that the monuments and
evidences of the common law, are contained in books of reports
tnd judicialj decisions. and in the treatises of learned judges,
preserved and handed down to us, from the times of the hiohest
mtiquity.” Established principles ought to be adhered to “us
well to keep the scales of justice even and steady, and not Hable to
waver, with every new judge’s opinion, as also because the taw
being solemnly declared and determined, what was before w.
Certain is now become a permanent rule, which it is nat in tie
breast of any subsequent judge to alter or vary from, according to
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his own private seniiments, e being sworn to determine not ac-
cording tohis own private judgment, but according to the known
laws and custom of the land; not delegated to pronesunce a new
law, but to expound and maintain tLe old one.”

Stawve decisis is therelore a sacred maxim, and if yOou remove
it, you remove with it all the land-marks of the common law:
anl what do you substitute in their place? The discretion of
judwes.  And this diseretion does not differ from the common
law, {(which T holl to be onc of the great bulwarks of our rights)
less, than slavery from freedom, or the free institutions of our
country, from the despotiam of Turkey.

The King against Kccles, 1 Leech’s Crown Cases 274, (decided
in 1783); the first count charged, that the defendant with divers
other persons, to the jurors unknown, “wichedly and by inili-
rect means, intending to impoverish one . Bootir, and 1o de-
prive and hinder him from using and exercising the trade and
business of a tailor, which he used and exercised, did fraudtu-
Tently, maliciously, and unlawfully confederate and conspire, by
wrongful and indirect means, to impoverish the said Booth, and
to deprive and hinder him from following and exercising his
aforesaid business of a tailor; and that the said conspirators id
in pursuance of such conspiracy, indirectly, unlawfully, mali-
ciously and unjustly, prevent and hinder him the said . Booth
from following his said trade and business, and thereby did im-
poverish the said 11 Booth, to his great injury, to the evil exam-
ple, &c. and against the peace, &c.” The second count stated
the conspiracy in the same worrds as the first, but did not clarge
that the conspirators, did any thing in execution of the conspi-
racy. The defendant was convicted, and Chambre and Topping
moved o arrest the judgment, on the ground, that the indict-
ment contained only a general charge of conspiracy, whereas it
ought to have stated the acts that were committed to impoverish
Booth, in order that the defendant might thereby have had no-
tice of the particular charge, he was called upon to answer, and
that the court might see, that the alledged conspiracy really ex-
isted. Lord Mansticld, {without hearing the other side) *the
conspiracy and object of it are both stated in the indictment,
but it is contended that the means by which the intended mis-
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chief was effected, also ought to have been particularly set forth, as
in the case of Rex against Stirliug and others, but this is certainly
not necessary, for the offence does not consist in the doing the
acts by which the mischief is effected, for they may be perfectly
indifferent, but in conspiring with a view to effect the intended
mischief, by any means. The illegal combination is the gi-t of
the offence; persons in possession of any articles of trade, may
sell them at such prices as they individually please, but if they
confederate and agree not to sell them under certain prices, itis
aconspiracy. So any man may work at what price he pleases,
but a combination not to work at certain prices is an indictable
offence.”  Willix, justice. “All the cases on the subject were
fully considered in the case of Rex against Kimmersly, in which
it was decided, that in an indictment for a conspiracy, it is
not necessary to state the means by which the conspiracy was
effected.”

, Buller, justice. * The indictment states, that the defendants
intending unlawfully, and by indirect nieans, to impoverish the
prosecutor, unlawfully did conspire, &c. but nothing need to
have been stated about the means, for the means are matter of
evidence to prove the charge, and not the crime itself. The in-
dictment therefore states too much, rather than too little.” The
defendants received judgment. It cannot but be remarked, that
the learned counsel who conducted the defence in the above case,
did not even intimate an opinion that a conspiracy to impoverish
another was not indictable; their objection rested solely on the
ground, that the means by which the injury was to be effected,
ought to have been set forth; and it is difficult to conceive why
Chambre, so celebrated for his legal learning, and who after-
wards became a distinguished ornament of the bench, failed to
press the objection, unless from a solemn conviction, that the
doctrine was too firmly established to be even questioned in a
court of justice. Here for the first time, the doctrine of con-
spiracies came uader the judicial review of Judge Builer, to
whose immortal honor it has been said, that “ no person if guil-
ty, would choose tobe tried by him, but that every person, if in-
nocent, would prefer him for his judge.”

8
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King against Lara, & Dumford and Fast 565, {1796); “anin-
dictiivnl at common law, charging, that the defendant, deceit-
fully intending by crafty means and devices, to obtain possession
of certain lottery tickets the property of A., pretended that Le
wanted to purchase them for a valuable cousideration, and deli-
vered to A, a fictitious urder, purporting to be a draft on a bank-
er for the ainount, which he knew he had no authority to draw,
and that it would not be paid,” by virtue of which lie obtained
possession of the tickets, and defrau. ed the prosecutor of the
value, cannot be maintained, inasmuch as it does not charge the
defendant with having used any false token to accomplish the
deceit.

Erskine and other counsel who were concerped for the pro-
secution, after premising that the indictment was framed at
common law, and not on the statutes of 33, H. 8, chap. 1, or 30th
George 21, against porsons abtaining money or goods by false
tokens or pretences, (as the property obtained were lottery tick-
ets, which, according to the principles laid down in other cases,
could not properly fall under the denomination of either monecy
or gonds) admitted, that the case must be governed by the rale
laid down in Rex against Wheatly; that in the case of « Srand
wpon an individual, it was ixcumbent on them to show either «
conspiracy which was not charged in the case, or that the frand
was effected by means of a false token or a false pretence, and
that it was of such a nature, against which common prudence
could not guard. The counsel then proceed to argue, that the
pretences charged -amounted to false tokens. It cannot escaje
observation, that the counsel for the prosecution in the discussion
of the above case, were compelled to admit i its full cxient,
the correctness of the doctrine as laid down in the case of the
King against Wheatly. The court decided, that the indictment
could not be sustained, as no false token was used, and, that
the giving the check, was only adding one lie to anotler. I cite
this case for the purpose of showing that Losd Kenyon in deli-
vering his opinion, gave his unqualified sanction to the doctrine
advanced by Lord Mansfield and the other judges, in the case
of the King and Wheatly; his words are, * the case of the King
against Wheatly, scems to have clearly established the true
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boundary between those frauds that are, and those that are not
indictable at common law. Mr. Justice Denuison thece said,
there must either be a false token or e conspiracy.”

The King against Turner and others, 13 East 228; the mar-
ginal note is as follows: “An indictment will not lie for conspir-
ing to commit a civil trespass upon preperty, by agreeing to go,
and by going into a preserve for hares, the property of another,
for the purpose of snaring thew, although alledged to be done
in'the night by the defendants, armed with offensive weapons
for the purpose of opposing resistance to any endeavonr to ap-
prehend or obstruct them.” Lord Ellenborough says. *that alt
the conspiracies proceed on the ground, that the object of cowm-
bination is to Le effected by some falsity, insomuch, that in Tay-
lor and Wowlin’s case, in Godbolt 444, it was held necessary,
that the indictment should be false et malitiosé.” Upon a re-
ference to the case in Godbolt, it will be fonud that the defend-
ants were indicted for conspiring falsely, to indict another per-
son for a capital crime. Richardson, justice, there said, that
in conspiracy, the matter must be laid false et maliziose.”  And
Hyde, chief justice, said, ¢ that npen probable cause, a man
might accuse another before any justice of the peace of an of-
fence, and although his accusation be false, yet the accuser shall
not be punished for it.” The case in Godbolt then establishes
the principle, thatin conspiracies to indict, the gist of the of-
fence consists in malice and falsity; and if the law was not so,
1o two persons could conjointly prosecute another, however pal-
pable his guilt might be, without the danger of being considered
as criminal conspirators. But does this case warrant the doc-
trine laid down by his Lordship, that all the cases in conspiracy,
proceed on the ground, that the object is to be effected by some
falsity? If so, conspiracies to murder, to rob, or to commit
‘burglary, or arson, must be expunged from the ecriminal code,
because falsity is not a necessary ingredient in them. The ge-
neral proposition laid down by Lord Ellenborough, is therefore
not warranted by the authority, on which he relies for its sup-
port; and great as my respect must be for the learning of this
distinguished judge, I cannot consent, that the best established
principles can be destroyed by his dictum.
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ilis Lovdship proceeds: “The case against Eccles and others,
was considered as conspiracy in restraint of trade, and so far a
conspiracy to do an unlawlul act, affecting the public. But |
should be sorry that the cases in conspiracy against individuals,
which have gone far enough, should be pushed further still. 1
should be sorry to have it doubted, whether persons agreeing to
go and sport on another’s ground, or in other words, to commit
a civil trespass, should thereby be in peril of an indictment,
which would subject them to an infamous punishment.”

According to his Lordship’s uotions, the conspiracy in the
case of t e King against Feccles, was indictable, because it was
in restraint of trade; we bave already seen that this conspiracy
was to prevent and hindera tailor from pursuing his business,
and thereby impovertshing him.  The meditated victim of the
conspiracy was an individual; on the same principle. the pub-
lic interest must be affected by a conspiracy to impoverish a
farmer, merchant, or any person, as well as a tailor, beconse
the resources of all contribute to the general prosperity of the
country.

Ilis Lordship was not a judge when the case of the King
against Eccles was decided, and it does not appear from the
printed report of the case, that the decision was made on the
ground on which he has been pleased to place it.  And it can-
not escape observation, that the case of the King against Eccles,
the authority of which is not controverted by Lord Ellenbo-
rough, is in the very teeth of his favourite theory, that falsity
is an essential ingredient in conspiracy. For the judges there
decided, that itis suflicient to state the conspiracy, and the ob-
ject of it, and that it is not necessary to set out the means hy
which the conspiracy was to be accomplished; now if the means
are not stated, it cannot appear by the record, whe ther they were
false or deceptive. But even admitting, that falsity must enter
into the constitution of a conspiracy; the indictment now under
consideration, ciarges the defendants with using false and de-
ceptive practices, and therefore is sustainable under the au-
thoiity of Lord Eltenborough’s opinion.  ilis view of the sub-
ject, venders any further comment on the case of King against
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Turner and others unnecessary, as it does not assimilate itselt
in principle, to the case now before the court.
- King against Berenger & others, Maule & Selwyn v. 3, 68. The
Indictment states, “that the defendants contriving by false reports
and rumors, to induce the subjects of the King to believe, that a
peace would soon be made between England and France, and
thereby occasion without just cause, a great rise and increase of the
poblic funds, and to injure and aggrieve the subjects of the king,
who should on the 21st Feb. 54 year of the king, purchase, or buy
any sharein the government funds,did conspire to prepagate among
divers subjects of London, divers false reports and rumors, that
Napoleon Bonaparte was killed, and that a peace would soon be
‘made between England and France, and that the defendants
“would by such false rumors, as far as in them lay, occassion an
increase and rise in the public funds, and other government
sécurities, with a wicked intention, thereby to injure and aggrieve
all the subjects of the King, who should on the 21st of kebruary,
sforesaid, purchase or buy any shares in the public government
Punds.” The defendants being convicted, a motion was made to
‘arrest the judgment on the ground, that the indictment charged
™o crime, and if it did, it was defective, inasmuch as it did not
particularize the individuals who were to be defrauded. The
court over-ruled the motion. Lord Ellenborough says, “a public
mischief is stated as the object of the conspiracy; the conspiracy
Is by false rumors to raise the price of the public funds, and the
crime lies in the act of conspiracy, and combination to effect that
purpose. The purpose itself is mischievous, it strikes at the price
of a vendible commodity by means of false rumors; it is a fraud
levelled against the public, for it is against all such as may have
any thing to do with the funds, on that particular day. It seems
Bot to be necessary to specify the persons wha became purchas-
ers on that day.” Le Blance states, “that it may be admitted,
that the raising or lowering the price of the funds is not per <e
& crime—a man may have occasion to sell out a large sum, which
may have the effect of depressing the price of stocks or may uy
in a large sum, and thereby raise the price on a particular day,
and yet he will be guilty of no offence.  But if a number of per-
dons conspire to raise the funds on a particular dav, this is an of-
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fence, and the offence 1s not in raising the funds simply, but in
conspiring by false rumors to raise them on that particular day.
The offence beinyg to raise the funds on a particular day, its
object was to injure atl those who should become purchasers on
that day, and not seme individuals in that particulac.”

Bailey. “TFo raise the public funds may be an innocent act,
but to conspire to raise themby illegal means, and with a crimin-
al view is an offence, an offence not aflecting the public in an
equal degree, as ii'it were done with intent to atfect the purchas-
es of the commissieners for the redemption of the national debt,
which would be affecting the public in its aggregate capacity, but
stitl if completed, it will affect a large portion of the King’s sub-
jects who have occassion to purchase on that day, and it i~ not
necessary to constitute this offence, that it should be prejudicial
to the public in its aggregate capacity, or to all the King’ sub-
jects, but it is enough, if it be prejudical to a class of the sub-
jects.”

Dampire says, that “he cannot raise a doubt, that this is a com-
plete crime of conspiracy, according to any definition of it,
The means used were wrong, they were fulse rumors.  The ob-
ject is wrong, it was to give a false value, to a commodity in the
public market, which was injurious to those who had to purchase
on that day.”

I humbly conceive, that this case fully supports the indictment
against the present defendants. It was a conspiracy by false
rumours, to defraud those persons, who on a certain day, might
become purchasers of the public stock; they might be few
many, but still, it was but a conspiracy to defraud individual-.
And Justice Bailey expressly declares, that it is not necessary
that it should be prejudicial to all the King's subjects, but it is
enough, if it is prejudicial to a class, and Lord Ellenborough
says, it is a fraud levelled ugainst the public, because it is against
all such as may have any thing to do with the funds on that day.
On what correct principle, can it be contended, that a confeders-
¢y to defraud all such persons as might become purchasers of
stock on a certain day, should be a public offence, and that a
conspiracy to defraud the stockiholders of the United States
Bank, (for the President and Directors of that institution, are
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enly the legal representatives of the proprietors of shares) should
fiot be equally criminal? Does the conspiracy solely derive its
eriminal character from the circumstance, that the meditated
fraud was levelled against certain unknown persons? Surely this
distinction is too subtle for judicial reliance. If there was a dif-
ference, it would rather seem to operate against the persons ac-
cused in those cases, where the fraud was directed against the
vested rights of individuals. Was not the purpose of the present
defendants, mischievous? Did it not strike at the value of a ven-
dible commodity in the market, by depreciating its preductiveness,
and thereby injuring the then stockholders, and all persons who
should become such, before the alledged fraud wasdiscovered?

This decision most clearly demonstrates, that it is not neces-
firy that the act conspire.l to be done, should per se be an in-
dictable offence. To raise or lower the funds, may under certain
¢ircamstances be an innocent act; but where the object of the
¢onspirators i3 to defraud others, by giving a false value toa
commodity, by false rumors, the act of conspiring becomes in
itself a substantive offence.

The latest English decision which has been bronght within the
view of the court, is that of the King against Henry and others.

2nd Barnwell and Alderson, 204.

The defendants were found guilty on an indictment, which
charged, that they unlawfully did conspire and combine together,
by divers false pretences and subtle means and devices, to obtain
and acqnire to themselves of and from P. D. and G. D. divers
tums of maney, of the respective monies of the said P. D. and
G D. and to defraud them respeclively thereof to the great da-
mage &c.

A motion was made to arrest the judgment, because the indict-
ment was framed too general, that the words “by divers false
pretences, and subtle means and devices,” gave no information to
the defendants of the specific charge, against which they were
to defend themselves. But the court over-ruled the motion, and
Abbott chief justice said, “that the law did not require the
means by which the conspiracy was to be accomplished to be sct
out, as the offcnce of the conspiracy may be complete, although
the particular means are not settled and resolved on, at the time
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of the conspiracv.” WBailey declures, that when persons lave
once agreed ta eheat a particutar person of his money, although
they may not have then fixed on any means for that purpose, the
offence of conspiracy is complete, and that the case cannot be
distinguished from that of the K-ug against Fecles, which decid.
ed that the means need not be stated.”  Holroyd says, “itis
sufticient to state the conspiracy, and the object ol the conspira.
cy in the indictment.” It will hiere be noticed, that the authority
of King against Kceles is recogunized.

The counsel for the defendants have contended, that this case
cannot be an authority in favour of the present prosecution, be.
cause to effect a cheat by false pretences, is an indictable offence
uder the statute of 30th George 2d, chap. 24, (which has not
been estended to this country,) and that therefore the conspiracy
in the above case was to commit an offence which would have becs
indictable if committed by one person alone. Let us test thie
privciple. Itis clearly settled, that an indictment charging:
defendant with obtaining money by false pretences, if it does
not state whart the false pretences weve, cannot be  sustained
ani this specification is necessary on three grounds. 1st, Tha
the defendant may know what he is to defend.  2dly, That the
court may see what punishment they are to inflict. And 3dly
Thar as there are some pretences which are not within the sta
tute they must be set out, that the court may see what they are
Rex vs. Mason, 24 Term Reports 581, 2d Leech’s Crown Case:
790. East’s Crown Law 837, Faller’s case. If then a conspirac;
to cheat only, becomes indictable on the principle, that it is
statutory offence to cheat by false pretences, itis essential tha
the pretences should be stated in the indictment, because the
are of the very essence of the crime.  If you make the statutor,
false pretences, the foundation of the criminality of the conspi
racy; if they constitute the corpus delicti, you must upon evel
principle of correci pleading set them forth, because it is a muy
im of our law, that whatever circuwnstances are necessary to con
stitute the crime imputed, must be set out.

But what is the language of the judges in the case. They say
that the means by which the conspiracy was to be accomplisher
reed not to be set out, as the offence of the conspiracy may h
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eomplete, although the particular means are not sgitled and re-
solved on at the time of the conspiracy. H.'w ther cian we refer
the criminality of the conspiracy, solely to the meaus to be used
in the accomplishment of the fraud, when the court decide that
it is not necessary that the means should Be resolved on at the
time of conspiring. By what spirit of prophecy can we diviue,
that the meditated means were interdicted by the statute, when
the indictment does not state their nature and character. "T'his
ease, in my apprehension, has no connexion with the statute of
George the 2d.; and 1 view it as a complete authority in fuvour
of the present prosecution.

Chiristian, in his notes to Blackstone’s Conimentaries, 4 vol,
p- 156, states, that every confederacy to injure individuals, or
to do acts which are unlawful or prejudicial to the community, is
A conspiracy.

Chitty, in his Criminal Law, vol. 3, title Conspiracy, 566. uses
the following language: « But the object of conspivacy is not con-
fined to an immediate wrong to particular-individuals, it may
e to injure public trade, to affect public health, or to violate
public police, to insult public justice, or to do any act in itself il-
legal® And in support of those propositions, he cites many au-
thorities, among which are some of those on which | have already
gommented.

The various authorities which have been the subject of examin-
ation, constitute in my opinion, “a mass of demonstration,
;than which nothing more satisfactory can be offered to the hu-
man mind.”

The position, « that in many cases an agreement to do a cer-
tain thing, may be considercd as the suliject of an indictment for
8 conspiracy, though the same act, if done separately by each in-
dividua), would not have been illegal,” has been supported by
many of the decisions herein before referred to, and other au-
thorities in support of the same principle, might be produced.
As in the case of journeymen conspiring to raise their wages,
each may insist on raising his wages, if he can; but, if several
meet for the purpose, it is illegal, and the parties may be in-
(dicted for a conspiracy. 6 Term Rep. 636,  So the offence of se-
duction is not cognizable by our courts, but if persons conspire

9
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to entice i female under the age of twenly-one years, trom Le
parents, and to place her in the power of one ol the conspirators,
for the purpose of facilitating an ilicit sexual intercourse he-
tween them, the law decins such an agreement criminal. King
against St Francis Delavall and others, 5d Barr. Rep. 1434,

I shall bricfly notice some of the American decisions on the
subject ol conspitacies, 1 Mass. Rep. p.473. Commonwealth
agamst Ward and others.  ‘[lie defendants were indicted, con-
victed and received judgment for conspiring to obtain posses-
sion of the gouds of vne William P. Davis, and then to abscond
out of the commonwealth and defraud him thereof.  The indict-
ment charged, “that the defendants in pursuance of said con-
spiracy did pretend to the said Witliam P. Davis, that they were
about to open a retail grocery store, in the town of Portland, for
selling goods in that business, and that they had hired a conveni-
ent house in that town for that purpose, and that the said de-
fendants did request the said Davis to furnish them with certain
goods on credit, and that the said Davis confiding in the said
deceitful practices, did furnish themm groceries on a credit;
whereas, in truth and in fact, the said defendants never intended
to open a grocery stare for the vending of goods in that business,
but were idle and dissolute persons, wholly unable to pay for the
said goods, and did afterwards dispose of the same greatly below
their value.”

In 2d Mass. Reports.  The Commonwealth against Judd and
others. T'he defendants were indicted for a conspiracy *to
manulacture certain materials, one of which was good indigo
of foreign growth, a base composition resembling genuine indi-
go of the best quality and forcign growth, with a {raudalent in-
tent that the same should be exposed to sale, and sold at public
auction as genuine indigo of the best quality; and that in pursu-
ance of the conspiracy, they exposed the base composition for
sale at auction, and sold it for genuine indigo of the best quality
and foreign growth. The jury found that the defendants were
guiity ol a conspiracy to make base indige, with a fraudulent in-
tent to sell the same, but they did not find that the same was
sold at auction in the manner set forth.”
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The court supporfed the indictment, and Judge Parsons in de-

fivering the opinion of the court, expressed himself in the lan-
guage which has been before noticed.
. Commonwealth against Tibbits, sen’r, and Tibbits, jun’r. 2d
Mass. Rep. 536. The defendants were indicted for conspiring
toaccuse one Ichabod Rollings of receiving and concealing stol-
en gouds, and in pursuance of said conspiracy, falsely charg-
ing the said Rollings in the hearing of divers citizens, with con-
cealing in his dwelling house or barn, divers goods, which had
before been stolen from one W. and in further pursuance of the
seid conspiracy, fraudulently placing the said goods under the
floor of the said Rollings’s dwelling house or barn, with a design
that he shonld be falsely accused of receiving and concealing the
same. The court decided, thata conspiracy to charge a person
with a crime, and in pursuance of the conspiracy, falselv to afv
firm that he is guilty, is an indictable offence without procuring
#ny legal process; that the gist of the offence, was the conspiracy,
Ahat the placing of the goods was mere matter of agaravation,
and that therefore the uncertainty arising from the expression
dwelling house or barn, was immaterial.

In the states of New-York and Pennsylvania, conspiracies
among journeymen shoemakers and bootmakers not to work un-
der certain wages, have been adjudged to be indictable offences.
o the Court of Oyer and Terminer and Goal Delivery for Balti-
#ore county, it was decided, that a conspiracy to cheat and de-
fraud was the subject of a criminal prosecution. But motives of
delicacy forbid me from relying on this case as an authority, as
T presided in that court when the decision was given.

The counsel for the defendants have argued, that the statute
de conspiratoribus passed in the 33d year of the reign of Ed-
ward Ist, gave a definition of all the conspiracies indictable at
common law; and, that no other conspiracies than those recited in
#he statute, were considered as criminal offences at the epoch of
olonization, and inasmuch as conspiracies to cheat and detraud,
Yere not then deemed to be criminal, the modern common law
mnnot be a rule of action for us, as our forefathers only brought
with thero, such parts of the common law, existing at the time
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of their emigration, as were adapted to their local and other cir-
cumstances,

I shall briefly examine this objection. The statute of 33d, Tod-
ward Tst. De Conspiratoribus declares. that “ conspirators be
they, that do confederate or bind themselves by oath, covenant,
or other alliance, that every of them shall and will bear the other
falscly and maliciously to indict, or cause to indict falscly, to
move and maintain pleas, and also such as cause children with-
in age, to appeal men of felony, whereby they are iinprisoned
and sore grieved, and such as retain men in the country, with
liveries or fees, for to maintain their malicious enterprizes, and
this extendeth as well to the takers as the givers; and stewards
and bailiffs of great lerds, who by their seigniory, oftice and pow-
er, undertake to bear or mamtain quarrels, pleas or dcebates,
that concern other parties, than such as touch the estates of their
lords or themselves. 'This ordinance and final definition of con-
spiracy, was made and accorded by the king and his council in
parliament, in the 35d of his reign; and it was further ordained,
that the justices assigued to the hearing and determining felonics,
shoutd have a transcript thereof.”

What was the object of the act?  'Was it to give a particular
definition of the conspiracies therein mentioned, or did the par-
liament intend, that no conspiracies should be indictable, unless
they fell within seme onc of the enumerated classes of the act?
T hold the first to be the true exposition, and it will be found that
this construction has been given to the act, from the reign of
Edward the 53d, down to the year 1817, when the case of the
King against Henry and others, reported in 2d Baruwell and
Alderson 204, was deciled.

In the Book of Assizes, 27th Edward 3d, chap. 44, is 1o be
found the tollowing passage, “And note that two were indicied
for confederacy, each of them to support the other, whether the
matter was true or false, notwithstanding that nothing was al-
ledged to have been actually done. The parties were put to an-
swer, because it was a thi