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i_"cb_n'c’l-usion, 't_ha(; whé‘teﬁei':;‘intérgét\ ZLord had to the 1a»
i passed from him by the. attachment, condemnation 8D

" ‘sent bill, they had mot the redeeming power ‘\yesitedf' i
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5, that the equity; of; redemption may, be, sold.under an, Drc;1f

-.‘1‘ . P e TN o r et e :"1‘&'53 ‘.ft""‘:‘_. . P 1
3 the original and supplement are the sqme, a8 to the'pros, N,
%; perty to be affected,’and as’ t])ev‘cpur?'%\.-np_t in-the shgh{;:
b

S
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‘attachment 1ssued :in vir{ye of the supplementary a Hand oy

est degree disposed to question the propriety of tﬁe‘dz
sion made in the. case mentioped, they are drawn to} 4]
sale; and of course, when his repi’és’@n’tati&es’ filed the p
{hem. Vvt s ) T ey AR AN
. As then the complainants had no right to redeein, therg "
is no necessity to express an opinion on that. part of the '
case respecting improvements. The'decree, therefore;
missing the bill, is affirmed.” .-~ - oo ls
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“COURT OF APPEALS, DECEMBER TE
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Exnor to Harford county court. In this case an indict . Xwmef rror,
S Baliore ity court seainet the da , G et ol thiifancels.
- . / o e. jo vfthesstale " n & - 0
ment was found inBeltimore city court against the defent Wbeiiiein &
dants in error; and on their suggesiion, supported by affi- "ot oo g0
;'an e 2 oo g& on, suppor ol Y. onls thA tran;eriptﬁgf_'._ "
[P g Iy LI ol $1 . 21 0. therecord, certifier -
. glawts, tha:t a fa“;: and “Y![}artlasl t“al COUld noi% be had_, &e. ca under the hand ~
£ L R A S - of the elerk and ;-
. . T, > : . ) R seal of the court, -/
with.the writ of error anneged, is 2 Jogal and suffleient return té’such writ of error- S
. The offruee of consqimcy 15 of commnon law ongin, and not restricted or abridged by the statite 33
* Edward 1 IR SR R P e ) :
. A'(umpirnry 10 do any act that is cripinal ger se.3s an indictable offence at common law, .
* An indicorent wil He st commen lew, 3. Fot @ copspiracy to do an act not illegal, nor punishable
if done by ar individual, hut immoval nniy. 2. l‘pr a conspiracy to do ap cet neither illegal porim-
moral in an individual, bit to effcet 2 purpose which hash tendeney o prejudige the public 3. For -
A eonspiracy to extort money from srother, or to injure his re‘[)utg_tion by nieans not indirtable it prae-
ised by ar individual, as by verbal defamation, and that whedier it be tb charize him with an incicra.
ble offence or not 4, For'a conspiracy to ¢heat and definud a third person; eecomplished by means of ¥
an a¢t which would not in law amotnt to.an wdictable cheot, ifeffected by sn individual. &, Fora .-
malicious consinracy to impoverish or tiin & third perion in s trade’vr profi ssion, 6, For s eonspi='
racy to defraud a third person Ly meaps of an nct nat ger se unlawiul, andihough ne person he there= ~
by injured’ 7 For a bare ropspi-acy te cheat or_defraud ¥ third perion, though the means ol eff eting
3t should not be determined on at 1he tiune. 8. "A conspiracy is a substantive offence, and puni-habte
at common law, though nothing be done in execution of it, [ ’ . ’
. In s prosecution for a cuspivacy, jtis snflicient to state in the indictment, the conspiracy and the
object of it: and the wmeans by which 1t was intended to Ye aecomplished need not he sct out. !
" Every vonspiraty 1o°do an unlawful act, or ty Jo a lawfu! act fur an illegnl, frandulent, malicious, or
corrupt purpuse, ¢r for a purpose which hos a-tendeney to prejudiee the. pub ic in grneral, s ut coms
mon law an indictable offunce, though ndthing be done i execution of it, and no nikttr by whet
yuearis the conspiracy was intendéd to e effecicd; which nimy be perfectiy indiffeienty a2.d nukes no
ingredient of the crime, and therefore need not be sgated in the indictment, ’ -
Our antestors brought'with them the lawiof the mather, country, so tar at lcast as they were applis
¢able to their situation, and the eendtitian of an infimt colony. - Vhey were in the Predicament of &
ople discovering and planting gn uninkabited country. And if they brought with thein the common
Jaw of conspiracy, they bronght it as it isnow settled and knowp in, England. Itis 10 judical decisi-
ons that we are 10 Yook fir e evidendes of the commondaws -y, " oAbt T .
* The third wcﬁun_gl‘rhv..BM of Righty hasyelerence o the common law in AN, B3 it existed here]
éither potentially, or'v ructieatly, and ns it prevailed in Englont! ut that Udie, egerpt such portions ot
§t ns £ve jnconsistent With the spirit of that instrumeit, ard the "ﬁ,m{quﬁm‘u‘é{v political instintions;, * 7
and it cannot be inconsiftent Withs of repugnant to the piriz and ;_‘Flm‘uﬂéi f o mistitutions, to cor’
rect the morals and prdreet the repufation, Yights and projieriy. o jndl?i.du‘.? s by pumshing corrupt 7t

S
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.+ combintions fakely to rob sncther of bis reputation, Dulie m;d r;héoinm him lh_“lnil"bu_s,ul'l"l:u‘ oE o

randtlently to cheat him of his propaetye = = DI oy (. AN R
An idictnent having two counts, the first charging the defendants’ with an executed conapirae)

. e




: _DEc. 1821,“)the proceedmrrs were removed to Harford county cour

trml The mcllctment is as folloxm,*vxz. «State of Mar
‘Bm‘;n'm‘ * land, city of Baltimore, to wit: The jurors for the sta{eof
~Takve Alaryland for the body of the city of Balumore, on their":
< “oath present, that by an act of. congress of the Unifed
© States, passed on the tenth day of Apnl in the year of our-™
Lord one thousand eloht hundred and sixteen, at the city of
“TFashington, entn]ed ““An act te incorporate the subscri-
bers to the Bank of the United States” a bank was estab-
lished and chartered as a cmporatlon and body polmc, by
the name and style of Z'he President, Directors and Coms

i pary, of the Bank of the United Stafes, with authonty,

' power and cagacrtv,amonrr other things, to have, purchase,
receive, possess, enjoy and retain, to them and their suc-
cessors, lands, rents, tenements, heredltaments, goods,
chattels and efiects, of whatsoever kind, nature and quahty, |
to an amount not e\ceedmo- in the whole, fifty-five mil-

" Jlons of dollars , to deal arrd trade in bllls of e\{change,

S - gold and silv er bullmn and to take at the rate of six per

i cenlum per annum for or upon its loans or dlscounts, and

E ' to issue bills or notes signed by the president, and coun~ '

. ters:oued by the principal cashier or treasurer thereof, pro-

"“j;mmn" the rayment of money to any person ‘or ' persons,

‘ lus, her, or their order, or to bearer. And that under and

I)ynxrtue of .the power and authomy owen to the said dl- ol

~ réctors by the said act of congress, an office of dlscount

“and deposlt of the said corponatmn was, at the tlme here-

mafter mentioned, regularly and duly estabhihed in pur- .

¥

<

e~ Y -

iy

< oanF

“s.e . . suance of the pow er contained in the said act, at the city - °

B of I)’altzmme, in the state of ]l]arylana aforesaid, and that ;

L Feo7’ge I illiams, late of the city of Baltimore, merchant, -

,%» i W as at the tlme heremafter men’uoned and before and af-

- . © terwards, one of the dlrectors of the sald bank of the Unz- -
, ted States at Pluiacle/plua, to wit, at the city of Baltzmora

, aforesaid, and that Jemes A. Buchanan, late of the city of ; bl
]?allzmore merchant was at the time hereinafter mentlon-
ed, and before and ance, presulent of the sald oﬂice of

: ~ RS |
falsely, frandulently end unlawiully, by \‘rnn;:f'ul ang, nmhrect means, to cheat. t‘ef‘raud and i ;mpove- v
1i-h the President, Directors and Compang of the B aik of theé United States; and the second charging
them with a corspivacy only, falsely, fraudulently and sniawtulty, hy wrongful and indirect means, to
chent, defraud and mu overish the 1 resident. Directors and CompAny 6t th- Rank of the United Statesy
—whele one of the defendonts was the president of the office ot disepnt- and deposit of the mother .
Fank, anather the eashier of that office, anid the oihér a director of the mother bank——Held, that the | -
nattr chirged in each count in the indictment constitutes a punishable consplra(,; nt commun law, |
and that that portion of the conanon law is in fovee in this state, o

Under the constitution of the United States the courts of this state have jurisdig:ion of the otfenco :
charged in the abose indictnent, .

Ou the reversal of a Jndgment rendered i m favour of the trmexsers in a eriminal pI'USCLqul,lgﬂP."# o
cedendy was awarded darecting a uew tial, )



~"¢115c0unt and deposxt of the said Bank of . the Umled Stales Deé. 18213

gm the city of Baltzmore, and James ﬂ AL Cutloht late pf . ,;‘]:S’:;:

’? the city of Baltzmore, gentleman, was al the timé herelh—; ‘

g' after mentioned, and before and afterwards, cashier of the

f‘ said office of discount and deposit of the said Bank of the =¥
Umted States in the city of Baltimore, to w it at the uty:‘ ‘

: of Baltimore aforesaid. And that the said Georgc Trils:

« liams, so being one of the directors of the said Bank of the’!
United Stales, and the said James A. Buchanan, so being
president of the said office of discount and deposit of thé

~ said bank in the city of Baltimore, and the said James 1¥¢

- M¢Culloh, so being cashier of the said office of (lleOUIll;‘

and deposxt of the sald bank in the c,lty of Baltimore, be- .
lntr ev1l dlprsed and dishonest persons, and wml\edl) de-
nsmrr " contriving, and mtendmo- falsely, unlawfully,
fraudulently, craftlly and unJustlv, and bv indirect means,
to cheat and impoverish the said presndent directors and
company, of the Bank of the United States, and to defraud -

3 ’lhem of theu‘ monies, funds; and promissory | noteq for the
payment of money, commonl)7 called bank- notes, and of

“their honest and fair gains to be derived under and. ‘purs.
~ suant to the said act of conrrress from the use of- their sald :
momes funds,‘and promlqsory notes for the payment of‘y,
money, commonly called bank notes, on the eighth day of -
May, in the year of our Lord one thousand EIO‘llt hun(lret.l“
and nineteen, at the city of Baltimore aforesaid, with force
and arms, &ec. did wickedly, falsely, fraudulently and un-
, lawfully conspire, combine, confederate an- agree touether,
by wrongful and indirect means, to cheat, dcfraud and im-
poverish, the said president, directors and coinpany of the
Bank of the Umtcl States, and by subtle, fraundulent, and
indirect means, and divers artful, unlawful and dishonest
(lences and practxceq to obtain and embezzle 2 large a-
fnount of money, and promissory notes for the payment of

., money, commonly called bank notes, to wit, of the amount

" and value of fifteen hundred thousand dollars current meney
of the United States, the sanie being then and there the

Apropfﬂty, and part oflthe proper fuuds of the said presi- -
_dent, directors and company, of the Bank of the Cnited
States, from and out of the said office of discount and de=
posit of the said bank in the cxty of Baltimore, withput the
knowledge, pr1v1ty or consent of the said plesu]cnt di-
rectors zmd company, of the BanL of the Umted States, :

.
v

B

OF MARYL&ND o I

Buchumn o

N

»




N

11
2
Deo. 1821,
P
'.ll}eS(Rte

Bﬁcjanau

o tAsmsn 1\: THE COURT OF APPE &LS

oy n S

ety

:md :d:o mthout the pnvnty, cnnsent or knowledn’c of {he

= direct s of the sald office of discount ang-deposit of thc

said bank in ghe city of Baltimpre, for the purpose of
having and eujoying the use thereof for a long space of
time, to wit, for the space of two months, without paying
any lntelest discount or equiv alent, for the use thereof
and m!hout securing the repayment thereof to the sald
corporation.  And the more effectually and ‘securely to
perpetrate and conceal the s same, that the said Jamss I
AECulloh should, from {ime to time, falsely and fraudu-
].ently_\state, allese and represent, to the said directors of
the said oflice of discount and deposit in the city of Bdlti-

’ mmr that such monies and ploml“or notes, so '1frreed to

Le obtained and embezzled as aforesaid, were loaned on”
good, sufiicient and ample security, in capltal stock of the
said bank, pled(md and (lepmeul therefor; and also shoul d
fu)m {ime to time make and fabricate false statements and

: w)uchels re‘= ecting the same, and other roperty and
P )

v,

funds of the sall corporation, to be laid before and exhibi-
ted to the said directors of the said office of discount and
deposit of the said bank in the city of Boltimére.  And
that the said George Williams, James A. Buchanan, and
James W, M-Culloh, being such officers of the said cor-
poration as aforesaid, did then'and there, in pursuance of
and according to the said unlawful, false, and wicked con-
spiracy anid confederacy, combination and agreementafore-
said, by mdu‘ect subtle, wrongful, fraudulent and unlaw-
ful means; and by divers artful and dishonest devices and
‘practlhes, and withioul the knowle due, pll\lf} or consent of

* the said president; divectors and company, of the Bank of

the Uniled States, and withont the vrivity, knowledge or
cousent of the directors of the said ofice of discount and
deposit of the said Dbank in the city of Baltimore, obtain
and embezzle a large amount of monies, and of promisso-
ry notes for the payment of money, commonly called bank
noles, the same being the property and part of the proper
funds of the said corporation, from and out of their said
office of discount and deposit in the city of Baltimore, to
wit, of the amoant and value of fifteen hundred thousand
dollars cuirent money of the {nited States, for the pur-
pose of having and enjoving the nse thercof, and did have

aud enjoy the use thereof, for a long space of time, to wit,
for the space of two months, without paying any intevest,
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ckv:count or equivalent therefor, and without securing the D

repayment of the said m0me~, and the said promissory notes
for the payment of money commonly called bank notes; and
did then and there falsely, craftily, dccextfull), fraudulent-
ly, wrongfully and unlawfully, l\eep and convy ett the same
to theu own use and benefit, without the knowledrre privi-
ty or consent of the said corporation,and wnthout the know-
led<r e, privity or consent of the directors of the saud ofﬁce of
(hsmunt and deposit in the city of Baltimore; and did then
and there, theé more ef’fectuall) to perpetrate and conceal
the said conspiracy, confederacy, fraud and emoezzlement
cause and procure false and fraudulent represcntations, al-
legations, statements and vouchers, to be made and fabri-
cated, and the samé to be exhibited to and laid before the
directors of the said office of discount and deposit in the ci-
ty of Baltimore, by the said James J#. AL Culloh, as cash-
ier of the said oﬁice of discount and debSlt, rcspectmfr
thé said monies, and the said promissory notes for the pay-
ment of money, so obtained and embezzled as afmesaxd
in which smd representahons, llevmtlon-., statement% and
vouchers, it was then-and there falsely and fmudulently

,represented allecred and e'{lnblted that the said momes, -

and promissory notes for the payment of money, were
loaned on goed, sufficient, and ample security, in capntal
stock of theé said b:ml\, pledged and deposited therefor,

‘when in truth and in fact no capltal stock of thesaid bank,

and no other security, was pledved or (lep051ted therefor, as
the said Géor ze W Whiams, James A. Buchanan, and James
. A Cu!lo/z, then and there well knew. And that the
said false, wicked, unlawful, and frandulent conﬂpuﬂc:{,
confede"acy and agreement, above mentioned, and the said
false, wicked, unl:m ful, and fraudulent acts, done in pur-
suance thereof above set forth, were then and there nnde,
done and perpetrated, by the said George IWillidms, Janes
A. Buchanan, and James TV, AP Culloh, in abuse and vio-
lation of their duty, andl the trust reposed i in them, and the
oaths taken and lawfully sworn by them respectively as
such oficers of the said corporation as aforesaid.  And
that the said George Ih/ham?, James A. Buchanan;. and
Jumes I¥. M Culloh, did then and there thereby falsely,
wickedly, fraudalentlys wmnfrfully and unlawfully, im-
poverish, ‘cheat an:l defraud, the said president, directors
:md companys of the Bank of the United Stafes, to the
VOL. V. 41 ‘
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Dre. 1821, gfeat damage of the said premdent, dxrectors and comp'\.

ny, to the evil example of ail others in Tike manner offend

Buclonag: 108> and against the peace, government and dlomty of thd’

s state of Marylund, &e. '

’ And the jurors aforesaid, on their oath aforesaid, Jdo fur--
ther preserit, t}nt the said George IFillins, so being one
of the directors of the said Bank of the United Sfates at
Philadelphia, to wit, at Baltimore aforesaid, and the said
James A. Buc/zanan, so being president of the said ofﬁce
of discount and deposit of the said bank in the city of -
Baltimore, and the said James IV, M Cu/lolz so0 being cash-
ier of the said office of discount and deposit of the said
bank in the city of Baltvmore, bemr evil disposed and dis-
honest persons, and wickedly devising, and contriving, and
intending, falsely, unlawfully, frau(lulentlv craftlly and
unjustly, and by Indirect means, to cheat and impoverish
the said prealdent directors and company of the Rank of
the United Slm‘es, and to defraud them of their monies,
funds, and promlssor_y notes for the payment of money,
commionly called bank notes, and of their honest and fair
gains to be derived under and pursuant to the said 4ct of

' congress, from thé dse of their said monies, ' funds, and
promissory notes for the payment of money, commonly
called bank notes, afterwards, to wit, on thé eighth day of
MM, in the year of our Lord one thousand EI"ht hundned
and nineteen, af the city of Baltimore afuresaid, with force
and 4rms, &c. did wickedly, falsely, fraudulently, and un-
luwfufly cons[nre combine, confederate and agree together,
by w{'oncrful and indirect means, to cheat, defraud 'md
nnpoverish, the said president, diréctors and- company of
the Bank of the United Stales, and by subtle, fraudulent,
and indirect means, and dlvera artful, unlawfal, and dis-

! honest devices and practices, to obtam and emnbe zzIe a
large amount of money, and of promissory notes for the
paywment of money, commonly called bank notes, to wit, of
the amount and value of fifteen hundred thousand dollars’
current money of the United States, the same being then
and there the property and part of the proper -funds of the
said president, directors and company, of the” Bank of the’
"United States, of and out of the said office of discourit and'
deposit of the said bank in the city of Baltimore, without the’
knowledge, privity or consent, of the said president, direc
tovs and company of the Bank of the CUnited States, and

The Stat
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al:o without the pr wvity, consent or l\nouledve, of the di- Drc. 1821.
ey’

rectors of the said office of discount and depout of the satd
bank in the city of Baltimore, for the purpose of having
and enjuying the use thereof for a long space of time, to
wit, for the space of two months, w lthout payingany inte-
rest, discount or equivalent for the use thereoF and with-
cut securing the repayment thereof to the s:ud corporatum.
And that the said false, wicked, unlawfuf, and fraudulent
conspiracy, confederacy and agreement, above mentioned,
were then and there made, done and perpetrated, by the
said George Iillicms, James A. Buchanan, and James .
M Culloh, in abuse and violation of their duty, and the
trust reposed in them, and the oaths taken and law fully
sworn by them respectively as such officers of the said cor-
poration as aforesaid, to the great damage of the said pre-
sident, directors and company, to the evil example of all
others in like manner offending, and against the peace, go-

xcrnment aud dignity, of the state of ﬂ[az yland &e.
Lut/zer Martin, Attumey General of Ma-

ryland, and District” Attorney of
Daltimore City Court. .

To v«hmh mdxctmcnt’thcne was the fo]lowmcr special de-
murrer, viz. ‘¢Aud the said James A. Buchanan, James
V. Mt Culloh, aml George THilliums, protesting, not con-
fessing the truth of the matters and things in said indict-
ment contained, come and defend the force, &c. when, &ec.
and say that the said indictment, in manner and  form
aforesaid above made, and the mattel therein contamed are
not sufficient in law for the said state to havé and main-
tain its said prosecutlon aﬂamst them, to which said indict-
ment they have no need, nor are obliged by the law of the
land to answer; and this they are ready to verify: Where-
fore, for want of a sufficient indictinent in this behalf the,
sald James A. Buchanan, Jumes I, M Culloh, and
George Frilliams, pray judgment, if the said state ought to
have or maintain its said prosccution against them. And
for causes of demurrer in law in this behalf, the said James

A. Buchenan,James IV, M Culloh, aud George Iilliams,
according to the form of the statute in such cases lately
made and pxoudcd shew to the court here these causes fol-

lowing; that is to say, for tlus that the matters and things
charged in said indictment, in manner and form as therein

charged, do not import or contain any char ge of crime in

AL
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CASES IN THE COURT OF AI’PE &LS

A

Dx-:c. 18‘.1. law; and also that ald mdxctment is \auue, (:ontx"uluztim-y-,k
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fhe State
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_inconsistent, and “holly insufficient in lzm, and also’ that
" the matters and things in said indictment contained, in

manner and form as thexem charged, are notcognizable by
nor mthm tlw.}urmhctmn of thl% court, but are exclusiv e-
Iy coonlLab]e under the authority of the United States.”

*The Dlstrlct Attmne), on the p:ut of the state, joined in

demurrer,

The Cot unty Court, [ Hansenand I ard, A 3. (a.)] ruled
the demurrer goed, and discharged the defendants. I'hg
present writ of errof was brought on the part of the state.

The case was argued in this court before Cuase, Ch. J.
Bucuaxay, Earvrr, and MarTix, J. -

Murray, (District Attorney of the sixth judicial district
b) substitution of Uz’z’mms*, ‘the assistant Attorney Gene-
ral, with lhe approbation of the cohrt ,) assisted by Fire,
(Mtorney Gcnexal of U, 8.) Harpe7 -and Mitchell; on the
part of the state, stated that the questxons which would be
presented to ti'e consideration of the court were—
1. Whether a writ.of error w ould he at the mstance of
the state, in a criminal prc:.ecutwn?‘t :

‘\nd if the writ of error has *been propqlly sued out, “

'“hethet the recmd refurned in pursuance of the writ ef '
' ’eum has been lefrall) celtlﬁedP

. W het}\er the facts ch rfred in the mdxctment amount
to a crlmwal o"imz:ep R
4. ‘And if, so, \shethel this case is cognizable in the
courts of this state?' :
On theﬁrst point, they conte*xdcd that a writ of error
would lie at the matance of the state m a criminal pnosc-

 cution, and they referred to The Azngv Marquis of Win-

cfwﬂ'e;, Sir H'm. Jones, 40, Cro. Car. 504 S. C.2 Buac.
JAb. tit. I‘r;or,4 '5 Vin. Ab. tit. L‘rzoz, 479. Coole vs.
Lainday, Cro. Jac. 210. 7The State vs. Messeromztfz & As-

kew. The Statevs. Forney. The Statevs. Brown;and The -
State vs. Durhams; all in the general court, and reversed at
May Term, 1793. Te State vs. SpenceatJune Term, 1817.
1 Chitty's C. L. 664,7 T47,(514,)752. Wilks’s Case.,4Burr_'
50. 4 Dik. Com. 395, 598, 599. 2 Hale’s P. C. 210,..4/, v
8, 393. 2 Com. I)w tlt Certiorari, (A 1)188. The King’

22
214

(a) Dorsey Ch. J. dissented. The opinion of the court,and of
the chief judge, are published at fengthio abloek called ved Repaﬁ

of the Consrzrac./ Cuses.”
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3. Ii]efif’rcock in lemcnl Court in 1701 Jue. L D. tit. Dre. 1821

C'ezthan 412, Fitz. N. B. 551,(11) 1 VPern. 17 O, 173. -
© On the sccond point, they contended that under the law
and the usage and practice of our courts, the, record had
been formaily and legally certified. They teferre(] to Burke
v8. The State, in this court at June term, 1809’ 3 Hurr.
Lnt. 58,226, 240, 221,227, 265. 1 Chitty’s C. L. 66._, 749,

2 Tidd’s Pr. 1088, 1089 1690 Jacob’s L. D.tit. Certificate.
1bid, tit. Clerk. 'The act of 1713, ch. 4, 5. 4, 5, The Stale
vs. Messersmith, and others, before referred to. Cumming
vs. The State, 1 ]1'mr & Johps. 340. Mmtmts The State,
Tbid 721. 1T o0: d vs. dee,4 Cranch, 180.

On the third pomt——-“ hether the xnattcrs char "ed in the

mdlctment amnuntcd to an oﬁence which could be pxcse—

cuted as a cnme" they centended, that conspiracy was an
offence at common law; that the statute de conspara!m ibus,
passed in the 53d year of the reigh of Edward 1. did not
1ntr0duce a new ru]e, but was merclj in afﬁunzmce of the
common law; that the frrawmen of the cﬂence cons\sted n
the unlaw ful combmatlun or cunfe feracy to injure a third
person, “and not ln the actu‘xl e\'ecutmu of that unlaw ful
or wronnf.ﬂ purpose. : In suh;mt of their argument they

cited IHau/ P. C. ch: 72,'s. 2, p. 189. C’u s C L.
110() Staunf. P.C. 175,174, 1 Birn’sJust. &9 OJm‘cb’ i

L. 1. tit. Conspiracy, 50. TmmesdeLeu, tit. Cctm Flow.
46, 54. Co. Litt. $57. The King vs. Ldumds and others,
8 Mad. 520. 1 Stra. 707, 8. C. citedin 1 Lust’s C. L . 462,
4 Blk. Com. 157, {Christien’s Nofc.) 3 J1ilst Lect” {18.
% Reeves Hist. C. L. 259, 340, 273, 357. 3 I.eczee, 123,
Cowels Inst. 215,282, 1 Inst. 143, 2 Inst. 283, 583, 584,
561, 562. Smith Crashaw, Sir 1} Jones, 93. 8 Inst. 145.
Bookof Assizes, 188, pl. 44, art. 5,6, 193 102, pl. 775 151,
pl. 62; 134, pl. 12; 157, pl. 83, 543 141, pl. 59; 144 ,pl. 72,
,o, 745 146, pl. 12; 166, pl 43 49; 177, pl. 215 238, pl.
, 19. Britton, tit. Larcen, 24. ]‘el-v N.B. 114, 134, 135,
016 Q Coke Litt. 264,265, Latch, 202. 2 Rell. 4b. 77, 78.
Rex vs. Breerton & 1o unsend, Noy’s Bep, 103, cited in 2
East’s C. L. 825. Lord Gmy s C.lse, Jl]oo;e:'88 Scrog's
vs. Peck & Gray, 1bid 562. The Poulicrer's Case, ]lnd 814,
9 Coke, 56, S. C. 111au/x P. C. 348, 349, Zimberly &
Childe, 1 Siderfin, 68. 1 Lev 62, 8. C. Childe vs. North &
Timberly, | Acble, 203, The King vs. szber/y, 1bid 254,
675. The King vs. ‘S/m;a:ttandothezs,l Siderfin, 51 2, cited

'
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‘ing L‘ast s C. L. 820 The King vs. ﬂrmstron o and others

1 P'ent. S04 T/zenﬁmg vs. farrzs and others. 1 Sid. 4of

1 F'ent. 49, 8, C. cited in 2 Euast’s C. L.825. The Queen‘
vs. Best and cthers, 6 Mod. 185 1 uullu 4 S C. 2./74d.
Laym. 1167, 8. C. Holt, 151, 8. C. The Iwwvs Com-
Mmings :md otllexé, BMod. 180. fhe Queen vs. UTuC’l 6 Hod.
42, uke'imofasb s C. L. 823 The szn oL fhacar_/aud'
others, 6 Mod. 502. 2 Ld. Iaym 1179, 8. C. 5 Ld. Haym.
487 , S. C. cited in Q Last’s C. L. 823. The Quccn vs. Da-
rieel, 6 Diod. 99. o Ld. Laﬂn 1116 S. C. The Queen vs.
Gluncil, Iolt Rep. 854 The Quem vs. Parry and ot‘.xcrq,
9 Ld. L ym. 863. The King vs. Icnables, 8 Mod.

The King vs. O'Drion, 13 . Ab. 460, cited in QEast s
C. 1. 825. The Kingvs. Grimes § Thowmpson, S Meod. 220.
Tihe King vs. The Jouruc_/man ’Imlors 8 & 9. Mod. 11.
Zhe Ring vs. Starling, ('The Tubwomen"s'cqcv) ASul
174, 1 Lev. 125,8. C. 1 Keble, 650, 655,672, 632,'S. C..

-~ Seclc’s and o‘hezs case, Cro. Car.557. The Queen s, Black-

ct & Robinson, 7 Aod. 59. The ﬁmcrrs Rispal, oBzm
1320. 1 IV, Bik. Rep. 368, S. C. The King vs. I’m‘sons,‘
1 75 Blk. Eep. 592. The flﬂ”vs Benfield & Saunders,'

"9 Burr. 980. The King vs. March, 1bid 999. The King vs.

Spmv re and others, Thid 995. The King vs. Hheatly, Ibul_-
127.. 1 F¥. DBlk. Rep. €75, 8. C. The Queen vs. Bryan,
2 Stra. SCC cxte(l in @ Eest’s C. 1. 825. The Kingvs. Go-
vers, Seyer's Eep. 266, The }ng vs. Cope and others,
1 8tre. 144. The King ©s. ]unnersley & Moore, Ibid 193.
T/zq.[xmw 1,9 ﬁaru, Q Stra. 747, cited in 2 East’s C. L.
§25. The King vs. Lord Grey and others, 3 3 State Tricls,
5109, cited | in 1 East’s C. L. 460. -The Amcr vs. Delaval,
S Burr. 1454 , 1450, 1 1. f[k Rep 410, 439, 8. C. The
King vs. Poz' er, Cowp. 323. The King vs. Croke, Ibid 28.
Zhe King vs. PoLGson& Taylor, 1 Leach C. L. 58, 44.
2 Dast’s C L. 1010. I vites’s case, 1 Leach, 53. 2 Easl’s
C.L.570. Ln~cleu s case, 2 Leath, 97 3. 2 East’s C.L.571.
I‘cde case, 1 Leach, 276, ]Lucllzns;a:e, 2 Chitty, C. L.
495. Hevey's case, 2 East’s C L.855,1010. 1 Leach, 268.
.‘,LCIJI ~00. 2 Last’s C. L.833, 8u2 857, 853, 862, 860,
973, 1604, Tertue vs. Ld. Clive, 4 Bu;r Q472.. The King
vs. Witkes, Ibid 2339, The King vs. Mason, 2 7. R. 581.
Th: King vs. Mewbey and sthers, 6 7. R. 628,636. T/Le
Linevs Lara, Tbid 565, Clifford vs. Brandon, 2 Campb.
858,‘ 2, (note.) Zhe Aing vs. Plilips, 6 East’s Rep.{lﬁﬁ y
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The King vs. De Berenger, 3 Maule & Selw. 68. The King Dec. 1821.

_ws. Gill § Henry, 2 Bariw. & .Qldcr.‘Q‘Ofi. The King vs.
© Zurner and others, 13 East’s Rep. 228. Tomlin’s case, God-

bolt, 444. Nelson’s Just. 171. Rexvs. Thrner and othersy

1 Tremaine, 83. Rex vs. Crisp and others, I0id 84, Rex vs.
Record and others, Ibid 86. Rex vs. Wilcox, Jbid 91. Rex
_vs. Taydler and others, Ibid 96. Rex vs. Alebone and others,
Tbid 97. Rex ts. Montague, Ibid 209. 4 Henl. Plead. 79 to
113. . Crown C. C. tit. Dereit. 1bid. tit. Conspiracy. 3 Chil-
ty’s C. L.1145, to 1193, The Commonwealth vs. Hard and
others, 1 Mass. Rep. 475. The same vs. Judd and others,
2 Mass. Rep. 329. Thesame vs. Tibbert si & jr. 1bid 536.
The Joufneymen Cordwainer's cases in New- York, Phila-
delphia & Baliimore. They also contended that our an-
cestors, when they settled the colony, brought the comunion
law with them as part of their birth riglit, and that the law
iéf conspiracy, being a part of the comnon law, was in as
full force here as in England, and that the decisions of the
English courts since, as well as before the revolution, were
evidence of what the law of conspiracy is in this state—
and that, according to those decisions, there could be no

doubt but that all confederacies and agreementé to injure '
#hird perscns in their persons, their property, or their cha- -

racter, were indictabile conspiracics in thisstite. They re-

ferred to Calvin’s case, 7 Coke 1. 1 Blk. Com. 107. Grif-

fith vs.Griffith,4 Harr. & M Hen.101. Coomes vs. Clements,
in this court June term, 1819. 5 Comn. Dig. tit. Navigation,
(G 1.) 4 Com. Dig. tit. Lais. Blanket vs. Gordon, 2 P.
Wins. 74, 75. Jackson vs. Gilehristy 15 Johns: Rep.’ 105,
140. Sir John Randolph’s opinion in-Smith's IHist. N. Y.
Charter of Maryland, sect. 10 5 Jacob’s L. D. tit. Plan-
tation. 'The act of 1649, ch. 4. Decl of Eigits, secl. 3.
On the fourth point, whether this case was cognizable
by the courts ‘of this state? they cited 7The Const. U. S.
art. 3y 8. 2 Amend. 9, 10. The Federalist, 2 vol. 227, 230,
034, Ibid 3 vol. 264 5 vol. L.U. 8. 262, 263. The United
States vs. Worrelly 2 Dall. Rep. 594. The Cormmonicealth
vs. Shaver, 4 _Dall. Rep. 28. The United States vs. Hudson
§ Goodwin, 7 Cranch, 82. The United Stules vs. Cosledge,
1 ¥ heat. 415, ‘Mqrjlin vs. Hunter's Lessee, Ibid 323. Sturgis
vs. Crowningshield; 4 IVheat. 122, 193, 195, 186, 199,
M Culloh vs. Maryland, Ibid 410. Livingston vs. Fun
Ingen, 9 Johns. Rep. 574. Iouston vs. ]3[00710, 5 f_f'/z_cqt'.‘S;‘:.
54,49. Cohens vs. Virginia, 6 IFkeal. 599 .

-

f

‘ihe State
S {
. Buthuaan



328

N

“Drc. 1891.

\.'-V‘J

The State
. vs

Butchanan

CAsiis IN THE COURT. OF APPﬁALé

Pmlm(.;. Tlinder and RaJmmuI for the defendahts u'i
error, contended, 1. That the state could not have a wnt
of error in a criminal case; that no authority for sach 3
proceeding had been or could be shown. 2. That if the
state could bring a writ of error in a criminal case, the re-
coril r'ctur'}iéd with the trit had not béen certified in the
manner directed by law for certifying a record in a crimi-
nal case. 5. That if the writ of error was rightfully
brought, and the record legally certified, still there was
no error in the judgment of the court below. (Authorities
supra.) That the statute 55 Edw. I, wis the origin of the
law of conspiracy, and that statute did not include conspi-
racies {o cheat. 'That cheating itself, with one or two ex-
ceptions, such as cheating with false weights, false mea-
gured, false dice, &c. was not an offerice punishable at
common law; and it wduld thercfore be an absurdity to
punish an agreement to cheat. TFaif’s §& Bazeley’s cascs,
Q East’s C. L. 571,573. Lara’s case, 6 7. R. 565. Hheat-
ley’s case @ Barr. 1127, That if chedtihg was no offence,
surely an agréement to cheat could be no offence. That
the autliorities felied on by the counsel for the state were
most of them cases of congpiracy to do dcts which were
{ndictable. That the féw cases of a different character
were of doubtful authofity, and ought not to be held suf:
ficient to establish an absurd principle-of law. They
also contended, that if our ancestofs brought with
them the cominion law of England, or any part of it, it
was that common law which had beén established by judi-
cial precedents at the time of their emigration, and not
that which had sincé been e'(panded in England by judi:
cial decizions. Th'tt a consptracy must be to do some act
in iteelfind?rtable 5 Fist. 143. 9 Coke, 56. 4 Blk. Com:

. The King vs. Edwards and others, 1 Stra: 707, The
Iurfris Turaer and others, 13 £ast’s Rep. 258. 4. That
admitting a naked awreement to be an indictable offence in
this state, still it must be an agreement to cheat some per-
son or being, known to the laws of tife state; but that the -
Bank of the Unifed States was abeing created by a foreign
government, and was whoily unknown to the laws of this -
state. ‘That an agreement to cheat the Bank of the United’
States could no more be an offence against the laws of this
stale, than an agreement to cheat the Bank of England
would be. That if the matters therefore charged in the
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indlctment be in offence pums}nble as a crime, the courts Drc. 1821,
of this stafe have no jurisdiction in this casé-—the same, if - m

" at all, being cognizable in the courts of the Uhnited Stufes.
They referred to the Const. of U. 8. art. 3,5 1,2 The
4ct of conwress, 1789, ch. 20, s. 9, 11. Martinivs. Hun-
ZcrsLessee, 1 Wheat. 504,523, 552. Robinson vs. Carmp-
bell, 3 Wheat. 212, 221. Houston vs. Moore, 5 H heat. 1,

. 22,94, 68, 72, 7%, !

,  T¥s-
Buchanift

. Buenumw 3. delivered the opmlon of the court:, This
case was brought up by a writ of error directed to the
_]ud.ges of Hurford county court; and it has been str ongly
ur«ed that a writ of error will riot lie at the instance of
the state, in a criminal prosecution, and therefore that '
the writ in this case was 1mprov1dent!y sued ouf, and
ought to be quashed. But it is said in 2 Hule's P. C.
247, the authority of which it is difficult to question, and -
$ndeed we require none higher, “that if A be indicted ef -
murder,- or other felony, and plead non cul, and a’special
ierdic"c found, and the court do erroneously adjudge it Ao
be no felony; yet so long as that. judgment stands unte-
“versed by writ of error, if the prisoner be imdicted de )
novo, he naay pléad auteyfmts acquit, and shall be dis-
charged; but if the judgment be reversed, the party may
be indicted de noto.”” And this is not a loose dicfum; but -
it is laid down and repeated as text law; for in page 248
it is stated, that “in the case of the special verdict above,
where an erroncous judgment of acquittal is given, yet ¥
is conclusive to the King till it be reversed by error.”?
So in page 394, speaking of the ancxent form of a jddg-
ment of acquittal, he says “and if the entry were such, I
do not think the prisoner'could ever be aualgned again,
notwithstanding the irsufficiency of the iudictment, till
that judgment of acquittal were reversed.” And dgain in
page 595 of the same bovk, “*and if in Feur's case the
judgment ha.d‘ been so cntered (that is, guod ea! inde quie-
tus,) he could never again have been indicted for the same
offence, notwithstanding the defect of the indictment, till -
that judgment revcrsed by writ *of error.” Heunce it, is

- manifest that, in the Opnuon of Lord Hale, the King wright
have a writ of error in a crimindl cases; sisice it would be
absurd te spy that a man who had' obtained a judgment of
acquittab for a dofect in the indictment, or on a -spacial
verdict, could never again be mdlcted for the same offence,

vOL. V. 42
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unhl that judgment was reversed by ‘writ 3f éfror, 1f 3

writ of error would not lie. Fortified by suuh authontty
alone, in the absence Qi any legislstive provision in this

state on the qubjeu we think we might safely say, mth- :

out further inquiry, thdt the writ of error in this case was

properly sued out. But instances are not wanting of wnts
4

of error bem x prosecufed b} 1his state, in criminal cases; ”

as in 7he Slule vs. Messersmith & Askew, T/ze State vs

Forney, The Statevs. Iyoun,and The State vs. Dw'lmm,m
the court of oyer and terminer &c. for Baliimore county.
In each of those cases there was a demiurrer to the in»
dictment, and judgment on the demurrer for the defend-
ant, in the court below. They were all taken to the late

general court on writs of error by the state, Luther BMar- A

lin, attorney general; and in each case the judgment was
reversed.  And there is no sufficient reason why the state
should not be entitled to a writ of error 1n acnmmal case.

Itis pcrhaps a right that should be seldom exercised; and ’

never for the purpose of oppression; or without necessity;

which can rarely; and it is supposed.would never happen;

and would not be tolerated by public feeling.” But as the
state has'mo - interest in the punishment of an - offendery

“except for the purpose of general justice connected with

the public welfare, no such abuse is to be apprehended;
and as the/power of revision is calculated to produce a
uniformity. of decision, it is right and proper that the
writ should lie for the state, in the same proportion as it
is essential to the due administration of justice, that the
¢riminal law of the land should be certain and known, as
well for the government of courts and information to the
people, as for a guide to juries; whe though (by the laws
and practice of the state) they have a right to judge both

of. the law and of the fact, in ecriminal prosecutions,’

should, and usually do, respect the opinions and advice of
judges, on questions of law, and would seldem be found

to put themselves in opposition to the decisions of the

supreme judicial tribunal of the state.
1t has also been contended, that the return of the writ of
error in this case, supposing the writ to have been proper-

Iy sued out, is defective in this, that it is not undeér the

hand and seal of the chief judge, but that therc is only a
transeript of the record sent up, under the hand of the
clerk and the seal of the court, with the writ ¢f &rror an-

4
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Sifth section ofthe act of 1713, ch. 4, “for regulating’ writs
of error, and granting appe"la from and to the courts of

‘common law w1t hin this provmcc ¥t is enacted “that the

method and rule of- the prosecution of appeals and writs of
error, shall for the futute be in manner and form as is here-
Inafter mentxoned and expressed; that is to say, the party
appealing or suing out such writ of error as aforesaid, shall
ptocure a transcript of the full proceedings’ of the said
court, from which such appeals shall be made, or ag‘mlst
whose judgment the writ oferror shall be brought as afore-

eaid, under the hand of the clerk of the said court and’ seal
thereof, and shall cause the same to be transmitted to ' the
court before whom such appeal or writ of error is or ought
to be heard, tried and determined,”? &e. The: }')reamble

. sets out that ““forasmuch as the liberty ofappealq and writs

of error, from the judgment of the provincial: and county
courts of this province, is found to be of great use and beé-
nefit to the good of the people thereof;? and the second sec-
tion provides under what cireumstances a‘one, an appe'il
or writ of-error shall cperateds a suEvrsedeas*. Thedct
is'silent on the subject of the return of ‘the. writ ‘of errory
and only directs that the transcript of the proceedings shall
be under the hard of the clerk and seal of the court, with*
out dispensing with the signature of the judge to the réturn
of the writ; yet from that tinie to the pr esent, the uniform
practice under that act has been, for the clerk to send up
the transcript of the preceedings uader his hand only, and:
the seal of, the court, together with the writ of error, as’is

*one m this case, unaccu*n,)amefl by the signature of the-

JU(]"‘B to the return of-the writ. And if it should be ad-
mitted that it originated in error, it 1s now too late to shake
a practice so long settled. It may perhaps Lz doubted
whether that act of the gencral assembly ought not to Le
understood as beiny applicabl2 to writs of error in civil
causes only; and it has been urged, that no practice grow’-
ing out of it in relation to such cases, can be brought in aid
of a defective return in.a eriminal case, But whatever
niay have been the construction originally siven to itin that
particular, whether it was held to extend as well to crimi-
nal as to civil cases, or whether the returning of wrus of
error in the same manner ih criminal as in civil eases, had
its birth in the circumstance, that the mandate of the writ

331
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ch. 1823, b,emnr the same in each, no good reason could be ’pexcgwed

The Slatp“

N a ]

Huchanay

-

- why the manner of the return should be dlfferent or from
whatever ufher cause it may have arisen, the practice ig
fonnd on examination to have been the same. That was
the form of the return in the-cases of The State vs. Ales-
ser.smt[/z § Askew,—The State vs. Forne J,—-—The State vs.
Bwun,—-_—and The State vs. Durham; the cases before al-
luded to fur a different puannsé The same return was
m'ule in Burk’s case, an indictment for a Rape, which was
tried before me in Fushington county court in the year
1809, and was brought up by writ of error to this court,”
by the present attorney general, (Luther Martin,) who de-
fended him with great zeal and ability in the court below,
and it is presumed looked well into the subject. And e
in eyery criminal case removed by writ of error, “that is toa
be found among the tecords of the late general court, of.
which there are many. The return therefore-in this case
has the sanction of the same authonty on which a similar
return in a civil case would rest—the authonty of . a set-
tled practice for more than an hundred years, with which

~we are content without seeking to support it on any other;

_nar is it pretended that such arveturn would be insufficient
n a civil ; «case; and there is no sensible dlﬂerence between
a cnmmal qnd a civil case in that respect, or any sound
reason why the veturn should not be the same in one as in
the other. " But there is no uniform rule for the return of.
writs of error; and if the object of the wnt which is’that
a true and perfect transcript of. the proceedmoq shall be
brought up, is substantml]y gratified, it is all-that courts
do or peed look to, If a writ of error be brought in par-
llament on aJudoment in the court of King’s Bench, the
chief justice goes in person to the House of Lords, thh’
. the record itself, and a transcript, which is examined and
left there, and then the record is brought back again mto’
ihe Ixmg 8 Bench. 2 7idd’s Practice, 1092, In the court
of commen pieas the practice is different.  There on a wr it
of error returnable in the King’s Bench, it is usual for the
chief justice to sign the returrd  Ibid, (note.) But that
is not absolutely necessary, for the court of King’s Bench
will not stay the proceedings for waiit of his signature; and
tho’ the writ of error requires the record to be sent subv
sigillo, yet tl.'s is never practised. Blackwoodvs. The South
Sea Company, 2 Strange, 1063.  And if the seal gan be
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| dhpense] with, why may not the signature also? snce the D

.- omission of elthex, s equally_ a departure from the man-

date of the writ, aud both are dispensed with in the . casg
of a writ ef error rcturnable from the King’s’ Bench to the
IIouse of Lords. Be%wles, in England, ‘a writ of errov
must be directed to him, who has the custody of the re-
cord wherein any Judgment is g;ven and for that reason it
15, that a writ of errar br oubht on a Judgment in the court
of common pleas for instance, is always dnected to the
clmf justice of that court, who has the custody’ of the re-
cord.  Butin this state, tho’ the form cf the wut as used
in Ln«rland and intr odum,d here at a very ear ly perwd 1%

still retained, yet the cIe:L of the courtin which tl‘e_lud(ra "
ment is rendered, has’ a much greater contml over the re-
cord thap in En zland, and hence pnubably arose the prac- -

tice, that appears to have plex aL!ed here af least from the
year 1713, for the clerk to send up a full transcript of the
' proccedm"s under his hand onlj, ‘and the seal of the court,
with the writ ef error annexed w:.zch su!ﬁcxentlv gratlﬁes
the object of thc writ; as much 0 as "the practice in the
Court of King’s Bench on a writ of ¢lI‘01‘ brought in par-,

_ Jiament; and affords as much ce1tamty of a full and pers -

fect txanscmpt of the proceedings S, as a retum of the wrig
under the signature of the cluef _]ustncc—-the course usual-

]j pursued in the Court of Common Pleas, i relatwn ta

Wl its of error retulnable in the an 8 Bench

These preliminary quesfions being thus dlspOSQd of, the
next presented for considaration, is wncthex ‘the fac{s sta-
t,ed in the indic{ment, amount to an offence pumshable by
the laws of Mar yland. This is dented on the part of the
defendants in error, and much reliance is placed on the
statute 55 Edward 1 de conspuulm ibus, on the suppositi-
ou-that the offence of censpnacy, was originally created
by that statute, or if it was a common law offence, that the
statute either contmred a deﬁmtnon of all the cuus;macres
. that were before indictable at’ common law, or annulled the
common law, and rcndered d;epum%hable all concpxrame%
but such as 1t ‘defines. And if either pomtmn be correct

there is an end to this prosecu tion, smce ‘the matter char"ed .
in the mdxctment is clearly not embmced by the statute,‘

and if it was, the statute being considered as not in
force here, the case would net be helped and there would

be no law in this state, for the punislunent of conspiracies. -

i 1
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of any descnphon, there being no legistative’ pm\ ision’ on
the subject. - But neither branch ot the pl‘OpOﬂthll, w1llorr
examinition be found to be true. 'The statute isin these
words: “Consplratms be they that do confe(ler or bm«l
themselves by ‘oath. covenant or other alltance, that e\ery
of them ehall aid and bear the other false]j, and mahcxous-
1y to indite, or canse to indite, or falsely to move or main-
tain pleas; and also such as cause children within age fo
appeal men of felony, whereby they '1re imprisoned and
sore grieved; and such as retain men in the country with’
liv eries’or fees fo maintain their malicious Lnterpnses and
this extendeth as well to the takers, as to the givers. And
stewards and bailiffs of great lords, whi ch by thelr sewno‘
ry, office, or power, undelmke to bear or mamtam quar-
rels, pleas, or debates, that cencern other pame% than such
as touch the estate of their lords or them%elve“ . - '
" Without iou.unfr eyond thc statute ltself there mav be
found sufﬁment ev -dulce on the face of xt, to show that con-'
<1macu,s were knov.n to the law before.’ “Conspu’ltors be
they,” &ec.  Now why should they have been declared’ to
be coﬁsplrators whao should con"edcrate for any of the pur-_'
poses ‘mentu,ned in the statute, if they were not hable to
punhhment for such combmahona And if they \ere, it
was for the cunspuacv that tl‘ey were 80 liable to be punish -:
etl as “without the eftence of consr\tracy, thele could have
been no pumchuble con‘:plntors.' The statute dces not
prohlb t conspiracies or combinations of any kind, it does
not dethre combinations or conspiracies of dnv descup-

tion o be unlawful, nor does it impose a penalty, or

inflict any pmvs-hment upon consp'rators. And if combina-
tions for any of the purposes n mentioned in-thestatute, were
punishable at all, it could only have been on the ground,
that both the oftence of conspiracy (eo nomine), and the
pum~hment were known to the law antertor to the enact-
ment of the statute; 2 and- that the deelannrr those to be‘con-
srlrator- who should be engaged in certam combmahonq,
subjected them to the lay of con:plmcy as’it then existed.
And it has never been pletende(l that the combmatlons

. enumelated in the statute were not mdxctahle consplracles.

"T'he statute, therefore, which had for its object the preven-
{ion of the combinations it enumel.ite., cariies with'it inter-
pal evidence, that conspiracy was an indictﬁbl'c offence he-
fore. Dut the question, whether conspiracies were indictabte ,

or not at commen law, anterior to the stutute 33 Ldward 1.
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does not depend alone upon the construction of ‘that sta-
tute. In 5 Coke’s Institutes 143, and 1 fluwk. P. C. 193.
ch. 72, sec. 9, it is said, that the villenous judgment is

given by the common law; and not by any statute, against

those convicted of a conspiracy. Now this judgment, called

the villenous judgment; which was known only to the

common law, could never ha‘ve.been aiven, unless conspira-
cy was an offence punishable at common law. In the 20th
~year -of the reign of Edward I, a civil remedy was
provided against conspirators, &c. by the writ of conspira-
cy; and the statute 28 E.iward I, ch. 10, entitled, «The
remedy against conspirators, fu_lsé informers and embracers
of, juries,” makes this further provision: ¢*In-right of con-
spirators, false informers, and evil procurers of ‘d()zens,
assises and juries the king hath provided remedy for the
plaintiffs by writ out of the chancery; notwithstanding, he
willeth that his justices of the one benclt and of the other;
E;nd justices assigned to take assises, when they come into
the country to do their office, shail upon every plaint made
111‘1t0;fhe_n1, award inquests thereupon  without. writ, and
shall do right 'un'go.the plaintifls without delay.”%= Iﬁf-.iﬁ must

~ be the provision in the 20th of Edward 1, for ll_le:i{‘fl'lt of

: .

conspiracy, to which the first clause of this statute has re-

ference, as there
according to 2 Inctifutes 562, was but in alirmance of the

common law; and these provisions for private remedies
against conspirators, clearly demonstrate the existence of
the offence of conspiracy. It is equally clear, that the
statute does not embrace all the ground covered by the
common law. Who doubts, or was it evér questioned, that
a conspiracy o commit any felony is an indictable offence;
as to rob or murder, to commit a rape, Dburglary or avson,
&c. o a misdemeanor, as to cheat by false public tekens,
&c? - Indeed this has been conceded throughout the whole
of the argument in this case, and the ground mainly relied
upon, on the part of the defendants in erver is, that the
object of the conspiracy charged in the indfctment, 18 not
of itself an indictable offence.  Yet such cases of conspi-
racy are not made punishable by any statute, and are on-
Iy indictable at common law; which could not be, if the
statute 83 Edward I, either furnished a definition of all
the COIlSpiI"acié;‘; indictable at common law, or resiricted
and abridged the latter, by rendering dispun 1shable, all

does notappear to be any other, and which -
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s%rg’hl hc it doés not de!‘me. This statute is not proh\bllo)
Yy, hot is the existence of other punishable consp\racles;
than thoie which it enumemte*%, at all repugnant to, or it-
consistent mth anv of its provmons, and accordmfr to :my _
knewn rule of construction, the common law of c(mspn'q-
cy such as it was before, may well stand together with the
statute; fur bure!y the mcrely declaring one act to be an of
fance, which act #s well as others, was so before in coni
templatlun of law; cannot render thosc athers dispunisha-
ble: rior, will one act, which in law amounts foa particular
offence, cease {0 be so, bechuse another act is merely de-
clared by statnte (without any negative words) to amount .
to the came offence. The statute, therefore, must be con«
su}ered either as dec]aratmy of the common law only, s¢
far 4 it goes, for the purpose of removing doubts and dif>
ficulties which may have existed in relation to the conspi-
racies it enumerates, by giving to thema particular and
definite des<:riptinn, or as supéradding them to other clas-
ses of _conspiraty already known to the law, leaving the
ommtm law, in possession of all the ground it occupwd
bey ohd thc provisions of the statute. And so it has been
uruforﬁfl ¥y understood it England, from the earliest dowtr
fo tlxe latest decision that is to be found on b e subject; .
bthervme the judges ¢ould not have sustamed a ‘great pro-
]’)OI'thl’l of the prasecutions for conspitacy, with which the
books are crowded; in some of which, the ObJQCﬁOU, that
the matter charged was not within the statute 55 Edward
f. was madé and overruled, as will L hereafter shown.
In the Book of. Assises, 27 Edward 111, ch. 44, it

" is said, that ““ifquiry shall be made concerning cons )‘ira-'
fuiry 8

tors and confederates, who bind themselves by oathy cove-
nant or othier agreement, that each will support the enter-
prizes of the other, whether true or false;™ and in the samé
book we find this rmotice of a criminal prosccution: ‘‘and
note that two were indicted for a confederacy, each of them
to maintain the other, whetlier the matter was true or false;”
and notwlﬂmtandmw that nothing was ulle‘red to haye been
actually dene, the parties were put to answer, becau%e it
was a thing forbidden by law.” 1IF this falls w;thm elther
of the provisions of the statute 33 Edward 1, jt can on_ly
be that, which relates to the moving and maint:ﬁhing pleas,‘
and that does not embrace it; for if the indictment had
been under the statute, for a confederacy “falsely to move
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and mainfain pleas,” which can only have reference to pro- Dre. 1821,

ceedings in courts of justice, it is very clear that the par-
{ies must have been acqtﬁtted,a91luxcun5piracy'\vaSI\otto
do that specilic act, otherwise they might have been punish—
ed for what they d:d not contemplate, since nothing being
51]cgcd to have been deue, non constat, that they had any
intention to move and maintain pleas within the purview
of the statute; and the intention enters into thée essence of
every offence.  The indictment, however, was not under
ihe statute, fov either of the specific acts mentioned in it,

but at common law for the conspiracy, which was con-
sivered per se a substantive offence, no act in furtherance
f»f it being alleged, and this after, and notwithstanding
the statute.  The position, that *a confederacy each to
maintain the other, whether the matter be true or false,”
is a common law offence, is distincily adopted in 1 Heuwk.

L. C. 190, ch. 72, and 9 Cole's Rep. (the Poulterer’s case)
56; and the principle of the case noted in the Book of As-
sises, to wit, that conspiracies are punishable at common
Taw, though nothing be put in execution, is fully recog-
nized in the Poulferer's case, in which that bouk is refer-
red to; and this further principle also laitdl down, that the
’law punishes the conspiracy, *“t¢ the end to prevent the
unlawful act;” and in the same case, speaking of another,
article 19, also in the Book of Assises, 158, relative to
combinations among merchants to regulate the price of
wool, it is said, ““and in thesc cases, the congpiracy or
confederacy (not the false conspiracy or confederacy) is
punishable, although the conspiracy or confederacy be not
executed.” Hence it is manitest, that the “nofa’ at the
end of the case, which seems to he relied on to show, that
both malice and falschood arve indispensable ingredients
of a punishable conspiracy, and must be united in the
same case, was not tended by Lord Cole as appiicable
to all confederacies, but to such false conspiracies only, as
are of the character of those, of which he had treated
immediately preceding the nota; for he does not speak of
the case of a conspiracy between mevchants 1o fix the
price of wool, as a false conspiracy, nor does either false-
hood or malice, necessarily enfer into such a combination.

And these combinations among merchants, (which are

not within the statute 33 Edward L) were, and re-

mained punishable at common law, and were not first

oy
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as has been supposed in argument. That statute does
indeed prohibit the exportation of wool under a very
severe penalty, but neither creates, nor provides a punish-
ment for, the offence by merchants, of combining to fix a
price beyond which they woild not go. " All that is said in’
relation to the purchasing of that article is, that “all mer-

‘ c}lants, as well subjects as foreignei's, may purchase wool-

folk, &c. throughout the” whole of our kingdom and terri:
tories, without covin or collusion to lower the price of the*
said merchandizes, so nevertheless as they bring them to

" the staple;” from which it would seem that all covin and

collusion to lower the price of merchandize was before
un!anuI and that the statute meant to leave thé law as
it was. ~ TIn the Poulterer s case, it was clearly consldered
as an offence at common law; and in 4 Bik. Com. 154,
the exportation of wool, which, as has been before observ
ed, was prohibited by the statute staple, under a very hea-
vy penalty, is said fo have been forbidden at common law,

“but more particularly by that statute; and ‘if that, which

it was the principal object of the statute to prevent and

to pumsh was before, an offence at common law, it may

readlly be quppand “that 70 new offence was intended to

‘be created; but that a conspiracy to fix the price of wool,

was an offence at common law. Moreover, the words 'of the
statute are “without covin or collusion to fower t}\eprl'ce,”

- &c. and a combination to ¢“fix a price, beyond which they
_ would not go,” might not mecessarily be to *lower” the

price. On dn information against Brecrton, Townsend and
others; Noy’s Rep. 103, for the suppréession of a will, to-
the prejudice of Egerton, the relator, whose wife was

. thereby disinherited, all the defendants but one were con-

victed and fined. This was a case of fr aud effected by &

P

confederacy, and the injury was to an individual; the sup- -

pression of a will by on¢ was not an’ indictable ofience,
though a fraud hlghly injurious to the party affected by it.

It was the confederacv alone which rendered it Crlmma}, o

and thereforé, the ‘informatiori was against the’ oﬂénderﬁ
conjointly. T Timberly ly and Childe, Siderfin, 68~,9,‘the’m-
dictment was for a conspiracy to chargé one w1th m t}le
father of a bastard child, with intent to extort money from'
him; and on motion to quash the indictment,: it was held:
by the court to be good. In Child vs. North and Timbes’,
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Iy, 1 Keble 203, the indictment was for a conspirécy to Dec. 1821.

deprive the prosecutor of his fame, and to extort money m -
from him, by falsely charging him with being the father of Buchanan
a bastard child. There was a motion to quash the indivt- '
ment, because the conspiracy as laid, was to charge the
prosecutor with matter that the court had nd cogmzance ~
of; which was overruled, on the ground that it might be a SRR
loss to the prosecutor; and it was held that the consplracy
was punishable, though the court had no cognizance of the -
matter of it. And in the same case in 1 ]ieble 254, it
was moved after werdlct in arrest of Jud(rment that the o,
indictment only charged the parties with a canplracy to
deprive the prosecutor  of hlS fame, and to extort_money
from him, and not with a eonspiracy to charge him before
any tribunal having cognizance of the matter of bastardy ’ -
But the motion” was ov elruled and judgment rendered for .
the king, on the fwo grounds distinctly taken, that it was
a conspiracy for lucre and gain, to charge and disgrace a -

~man with having a bastard, and that the crime WAas, the
consplracy, which w hether it was To defame or dlsgrace a”
man, or to ch’uge him with hetesy, was' pumahable at
common law. In Zhe Queenvs. ﬂrmstrong, Harr{son and
others, 1 Fentris 504, the defendants were 1ndxcted for
conspiring to charge (or burden) one mth the l\eepmtr of
a bastard child, and thereby to bnnrr him to disgrace.
After.verdict there was a motion in arrest of judgment,
on the ground that it did not appear that the party was
actually burdened with the keeping of a child; but on the
contrary that it was alleged to be only a pretended child;
‘and also, that the party was not stated to have been
brought before a justice of the peace on that account; but
only that the defendants went and affirmed it to mmself
intepding to obtain money from him, that it mlght be no
further disclosed; and that a bare unexecuted- conspiracy
~was not a subject of indictment. The objection was over-
ruled and the parties were punished by tne. The princi-
ple. of this case cannot we ell be mxsundexstood It wasa
cons'pxracy to ' extort money from an individual, by going
" to hlm, and affirming that he was the father of a bastard
chlld, 1th a view of inducing him to pay them to say no

_ .more about it. "And it was decided on the ground (cxpless-

Ty taken by the court) t that it was a contriv ance by cons;n-

rac J, to ‘defame the person, and cheat }um of his money,

.'_‘

.
]
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In 7%e tueen vs. Dest and others, 2 Ld. ]uu/m. 1167,

prosecutor with being the father of a bastard clnld \\1th

\
the indicinient was for a consplracy falsely to charge the .

which one Elizabeth Carter was pletended to be enswnt,,
in order to defraud him of his money, and destroy his re-

putaticn.  On demurrer it was among other things obJect—_
ed to the indictment, that it was not alleged that the

uld was llke!y to become chargeable to the par‘sh, nd;
that it did not appear, that the prosecutor was by the ac-

cusation put in danger of being subjected to any penalty; .

but that it amounted cnly to a charge, that the defendmts;
con:pxred to fell the prosecutor that he was the father of the
child the woman was big with, and that a bare conspiracy
to do an i// act, was not mdlctable But the demurrer wa$

_ov euuled on the pnnelple bxoadly laid do“nby the court,

\thnt the defendants bemo clzargcd at least thh a consmm- .

¢y, to chartre the pr osccutor with fornication, though tlnt
was only a >pmtual defamatmn, yet the conspiracy was the

ist of the mdtctment and was a tempoxal offence, and
pum:hable as sucn ' lee King vs Ixmnevle & ﬁ[oore,~
1 Stmnrfe 193 was a case of consmrac; to extort monev

'fxom Lord 31111de1land by charrrmrr him with an attempt :

to commit sodomy with one of the defcndants. 1t was not
charged as a COHSpl[“icy to accuse him in a course of Justlce,
but only in pais. The ob_]ect was to extort money, by
means of a verbal slander, for which the party injured had
his civil remed), and the mere verbal slander by one only,
would not have been 1nd1ctable. "And in The King vs.
DMartham Br_/an, Str ange, 866, the court In speakmo-
with reference to 7he King vs. Armstrong §& Harrison,

say, “there the conspilacy was the crime; and an indict-
ment will lie for that, though it be to do a lawful act.” In

ﬂns class of conspxracxeQ the medxtated end was not ac-

comphshed in either of the cases. The’ “object in each
was to defame and e‘{tort money from an individual; and

the mdlrect or motwful means, by which that ob_;ect was .
‘ intended to be eﬁected was verbal slander—a combination

to do that, which if actually done by one '1lone, would not

be the subject of an indictment; for if one verbally defames
another, or extorts money from lim, not under colour. of .
office, itisnot an indictable offerce. The conspiracy there-17

fore for a corrupt purpose, was the oﬂnn»e for which they
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has been urged in ar«rument that the prosecutmns in the
bastaxdv cases were sustamed on the ground, that the con-

* spirators comcmplated an abu%e of judicial zuthority, by

falsely accusing, or cau%mfr the partlea to be accused, of
havmfr bastard chlldren, bdore Justlces of the peace having

omeance of such mattcns. A 00115p1racy of that charac-
ter, would thereis no doubt have been an indictable offence,
having for its ()bJLCt the subjecting the party accused, to
the pm\lswns of the statutes in lelfmon to bastard3 Dut

*"that is not the nature of the conc},lracy charged in either

of the cases referred to. In every case the defendants
were indicted for a consplracy to defume and extort money
from the prosecutor by charging him with being the father
of a bastard child, not befoxe Jjustices of the peace, but
the charge is ldl(l as havmfr bcen made i pais; and in 1he
King vs. szberly & North, one of the obpctxons to the
indictment was, that it did not lay the conspiracy to be, to
charfre the prosecutor befonc any ﬂxat had jurisdiction of
the matter; and in Zhe Queen ts. ﬂrmsiron Harrison,
and others, the same Objcctlull was laxsed and also, that
the defendants only weht and afﬁrmed it to the prosecutor
himself; and so in 7%e Quecn rs ])’est and others, which
wuth the exception also taken in 7Te King vs Izmberly &

"orth, that it was not within the statute' 83 Edward I. was

dlsregaldul by the judges. “Ev ery md1ctment must con- -
tain a certain deqcnptmn of the crime of “lnch the defen-.

dant is accused, and a statement of the facts by which it
is constituted, so as to identify the accusation, lest the
‘grand jury should find a bill for one offence, and ‘the party
be put upon his trial for another, without any authority.”

1 Chitty’s Crzmmal Law, 169. And *‘the charge must bef

~ sufficiently CX})lICIt to explain itself, for no latitude of in-

{ention can be allow ed to include any 1111‘ng meore than is
expressed.” —Ibid 17 The King vs. Wheatly, 2 Burr.
1127, And the accmed is put upon his trial only for that,

with which he 1s charged, and against which alone he is

called oni to defend himself. The prosecutions thercfore
in the cases 1efexred to, could not have been < upported on
the ground, that the defcndal‘ts contempluted an abuse of
Judlcml power, by falsel) accusing the prosecutors before
Justlces of the peace; for no matter what they contemplated,

- " that was not what they were charged with, and if they were

J
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‘were punished; and there is no pretcnce for curposmg, ‘as Dec. 1821,
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by intendment, have supplied what was not expressed, the
indictments must h;).vel: been quashed, or the judgments ar-
rested for want of sufficient matter in law, (which was,
brought fully under the consideration of the courts,) other-
wisé it would lave been, to punish the defendants for
what they were not convicted of, for they could only have
been convicted of what was . alleged against them in the
indictments. ~ And _thus the smgular picture would have
been exhibited in cnmmal Jurlspludence, of men convicted

of what was no offence in law, and punished for' what they
were neither convicted nor accused of, and for any thing
appearing might never have contemplated; but such a stam
is not to be found on any page of juridical h'latOX_') » Tllfia&

* remarks equally apply to the case “of 7he King vs. Kin-

nersly & Moore; and it is not possible that in_either of the.
cases, the judges went on the ground, that the defendants,
had accused, or meditated the accusation of the prosecutor

" before those who had jurisdiction of the matter; on the con-

trary the idea is expressly negatived by the proceedings
themselves. The absence of the allegation was urged in,

_each case, as an objection to the indictment, and the court

decided, not that it might be inferred from what was alleged,
but that it was not necessary, and that the conspiracy alone
to defame and extort money from .an individual, .without
any abuse, or meditated abuse of _]udmal power, waspm- se

" an indictable offence at common law. If they had not

stated the grounds on which they acted, then indeed any
legal principle that could be extracted from the cases,
might, in support of the decisions, properly be assumed as
the ground on which they were given. But the ground
that is here attempted to be assumed as that on whicl the
conspirators were punishable, is not t_ml) different from
that, on which the judges es;pre%s]v place their decisions,
but is an illegal ground, and one on which the indictments
could not have been supported. Illegal, not becausea
conspiracy to accuse a man of being the father of a bastard
child, or of an attempt to commit sodomy, before those.
who had cogunizance of such matters, was not an mdlctablc

oftence, but because it was, what was not charg -ved in the,
indictments, and could not legally be inferred from what
was expressed.  To say therefore, that those conspiracies
were indictable, or that the prosecutions were susfained
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»  ohly on the ground, that the conspirators meditated the Dré. 1821
" abuse of judicial pfm*(:r, by falsely ‘accusing the prosecu- m
tors before a tribunal having cognizance of such offences; Buchassd
_ would be to overturn altogether the authouty of the caseé, .
which has not been attempted on the contrary their au- |
‘. . thority seem3 to be admitted; and their application onl¥ 16 -
- the case under consideration is resisted, oti the h) pothesis,
3 that they were decided on grounds not appearing in the
" indictments, and entirely different from - those on which™
the judges professed to act. But the ﬁillacv of the argu-
ment becomés obvious, whern itis seer, that without a nola-
tion of the prmmple, that “every indictment mu>t contain’
a certain description of the crime of which the defendant
- 1s accused, and a statement of the facls .by which it is
constituted,” the indictments in those. cases could not have
been sustained upon the grounds on which the decisions are.
attémpted to be plac_ed Those cases therefore must stand
or fall en the grounds upon which they are placed by the
Judves who decided them, not the reasoning of the judges,
" but the principles on “which their decisions aré made to rest.
The Kirig vs. Parsons, and others, 1 Blk. Rep. 392, was 2
“conspiracy to také away the character of an mduxdual,-
and accuse him of murder, by means of a mere phantom,
ivhich could have no reality—pretended commurications
with a ghost; and the actual fact of conspiring, was leff ta ‘
the jury to be collected from all the circumstances. The - -
only object of the conspirdcy in that case, was to injure the
man’s reputation: And in The King vs. Rispal, 1 Blk. Rep.
568; 3 Burr. 1520, which was a prosecutmn for a conspi-
tacy to extort money from an m(hndml by charging him
generally vutl} having taken a quantity of human hair out
of a bag; on the objection being raised to the mdlctment;
that the defendants were not charged with hannn conqlm-
ed to fix any crime on the party, but only ﬁenc:allv with
akmo' the hair, which might be lawlul, it was said by Lord
BMlansfield, the otherJudges concurring, “the crime laid, id
an unlawful conspiracy; this, w hether it be to charge a man
with criminal acts, or such only as may affect his reputa-
tion, is fully sufficient.” ‘That case, if received as authori- .
ty, sctiles this principle, that a conspiracy to defraud
another by verbal scandal is equally indictable, whether it
be to charge the party with a crime, or only to injure his
standing in society; 2nd is a full answer, to'the argument

.‘cg hs
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plicable to this, because they are of conspiracies to fix pu=

nishable offences upon the parties. In The King vs. Skir-
ret, and others, 1 Siderfin 312, the defendants were prose-

‘cuted for reading a release to dn illiterate man, in other
words than those in which it was written, by which he was
induced {o sign it., It does not appear by the short report
of the case, what the form of the indictment was, but as it
was against them conynntly, they must have been charged
elther with conspiracy or combination. The fraud was
practised"upon an individual, and if it had been pcrpetrat-
ed by one only, would not have been an indictable cheat:

It was the combination thevefore alone which made it crimi- -
nal, and that too is @ case not within the statute 33 Ed-
uar(ll In The Queen vs. Mackarty and Fordenbourgh,

.2 Ld. I?aym, 1179, ¢ East’s C. L. 823, the - defendants

were conjomtl_y indicted; for falsely :md deceitfully bar-
gaining and exchanging with another; a quanuty of pre-
tended wing, alleging it to be good new Zisbon wine, fora
certain quantity of hats; which were exchanged and deli-
vered by the party practised upon, on the falth of their false
xeprcsentatlouq, when in fact the pretended Zisbon wine,

was not Lisbon wine. The indictment in this case was

not under the statute 83 Henry VIIL ¢h. 1, which prohi-
bits cheating by “means of false privy tokens; and coun-

_terfeit letters in other men’s names;” nor, the statute.- 50

Geo. I1. ch. 24, which prowdes, under lieavy penaltles,
aganst cheating by “false pretences,” (and which was pas-
sed long afterwards,) but was for a cheat at comion law;

~ and though it did not charge the defendantg with a conspi-

‘Tacy €o romine, yet it chargéd, that they together did the

act imputed to them; and as there were no false publie
tokens, which were necessary at common law, to constitute

a cheat effected by one, an indictable offence, it was the
combination alone on which the prosecution could hiave been
sustained. A cheat perpetrated by the use of false public
tokens, such as false weights and measures, is an indicta-
ble crime at common ]aw, only because they are means cal-
_culated to deceive, and are such, as common care and pru-
dence are not sufficient to guard against; and so as ordina-

Ty care and prudence are no safeguard agamst the machina-

{ions of conspirators, cheats eﬂected by conspiracy are pu-
nishable at common law, for “pari ratione, eadem est lex.”
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}&nd in T/ze K'ng vs. Wheatly, 2 Burr. 1127, ¢heats effect- Dec. 1821,

Ced by consplracy, are expre%sly placéd on the same footing

5 thh cheats effected by false welghts and measures. In Zhe

Queen vs. Orbell, 6 Mod. 42, the mdlctment was for a com-
bmatlonto cheat one J. S. of his money, by getting him to_

o 'bet a certam sim on a foot race, and prevailing on the par-

‘ty to run booty; and the court sustained the indictment on_
the ground as they, said, that “bemg a cheat, though it was
prwate in the partlcu]ar, yet it was pubhc in its conse-
quence ”» l‘hat was a case emphatically of individual inju-
ry, and as little connected with any public concernment, as
any private transaction could well be, and it was the com-
bination alone on which the prosecution rested; for such a
cheat practised by one was clearly not an indictable of-
fence. In 7The King vs. Edwards and others, 8 Aod. 320,
‘the parties were indicted for giving money to a man, to
marry a poor helpless woman who was an inhabitant of the

parish of B, and incapable of marriage, on purpose to gam
2 seitlement for her in the parish of A, where the' man was
setﬂed In fhat case theré was a niotion fo quash the in-
dictment, on the ground that it was not unlawful to mar-_
ry a woman and give her a portion But the object of the
conspiracy, being to impose a pauper on a pansh to
which shé did not belong, it was held by the court to be

an indictable offence at common law; for that a bare con-.

prracy to do a laaful act to aa unlawful end, wasa crime,
though no act should be done in consequence thereof. The
conspnratorq certainly meditated a fraud on the inhabilants
of a particular parish, by burdening them with the support
of a pauper belonging to a different parish, and so far per-
haps it may be viewed as a case of contemplated private
fraud, as the inhabitants of a parish are not the communi-
ty at large. But whether the principle laid down by the
court, was on the point of meditated individual injury or
~ violation of pubhc police, does not appear from the report
of the case. Tn 5 Chitty on Cmmmal Law, it is treated
‘as a conspiracy to violate public police; but the principle
equally applies to both. In The King vs. Cope and
others, 1 Strangé, 144, the proneoutlon was for a censpi-

racy to ruin the trade of the prosecutor, who wasa card- -

maker to the king, by bribing his apprentices to put grease

into the paste, by which the cards were sponled The

putting grease into the paste. and thereby spoxling the
voL. Y. . | 44 =~
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‘The State
¥s
Buchanan -



DEC. 18"1 car L]a, 1f done by one, would have been no crlmei law, ‘
_' aprivateinjury, for which the party s would have been left td'

U bASEs IN THE COURT or"{qpp%;: 8 5
. Q}‘*"" ‘";.‘:

)

~ his civil remedy; and it was the conSpuac_y alone which con-;
stituted the offence. And in The, King vs. Eccles, 1
Leach’s Crown C’ases, 274, the indictment was fora conspi--
racy, by wrongful and indirect means, to lmpoverlsh one
Booth,a tallol and todepme and hinder him ftom following
and e\relmsmv his trade. In the first count in the mdlct-‘
ment, the obJect of the consprratora was alleged to have‘ ,
- been accomplished, and in the secofid count the consplra-
cy only, was charged. It was not denied that the conspira:
cy was an indictable oﬁence and the only ob_]ectlon on
the part of the defendant w as, that the acts done to /impo-
verish Bootlz, ought to have been set out in the indict-
ment. Butit was decided by the whole court that it
was sufficient to alleoe the conspuacy and the obJect of ity

' the 1llegal combmatlon bemu the grst of the oﬂence, and

that it was not neceqsar) to state. the means, by which
fhe mtended mlschlef was effectcd for that the offence
* did not consist 1n domg the acts by which the end was ac-
complished, (fox they might be pexfectly lndxﬁ'erent) but
in the conspiring with a view to effect the mtended ‘mis<
chief by any means; and by Buller, JUStlce, that “the
Ineans were only matters of evidence to prove the charge, )

‘ ~and not the crime itself.” Ithas been contended that these'”
+ * last cases were conspiracies to injure publlc trade, the

dlstmwmshed _judges before whom they were tried have
not ‘said o0, nor could they have so. consrdered them
I‘hey were not so laid in the - mdxctments, but were dlS-

' tmctly cases, in which the meditated 1 mJunes were level -

led against p'i!tlcul‘ll‘ mdwrduals, unconnected with any

' matter of public concernméent, and do not fall w1thm the

~ principles of any of the enumerated oﬂences arramst pub-
" lic trade, which are offences commltted by traders or
dealers themselves, such as cheatmo' for estalling, rerrrat- '
ing, &c. So in The King vs. Leigh and others, (Jl[acklzn s
casey) 2 Macklin’s Life 217, in which it was held, that an
indictinent would hie . for a conspiracy to 1mpovcrnh an’
actor, by driving or hissing him off the stage: and in
Clifford vs Bran:lon, 2 Campb. 558, it was said by Siv
James ‘Mansfield, that <“though the audience had a right
to exyress by applause or hisses their . sensations at the

moment, yet if a body of men were to go to the theatre,
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\mh asett}ed mtentlon of lussmn- an actor, or even of Dec. 1821,

dammng a pxece, there cquld be no doubt that such 4 de-
Liberate preconccrted 3chcme would amount to a consplracy,
and that the persons ‘congerned in it mlght be br oucrht to’
pumshment » "There the preconcerted scheme alone, the
" unezecuted conspzmc iy, was held to, be indictable; but 1f
put }nto executlon, according to. circumstances, it would
be a'riot. In The King ws. Robinson aend Taylor, 1
‘Ieachs Croun Cases, 37, the defendants were indicted
for a consplracy to raise a specious title in, ]l]ary Robin-
son to the estate of chlzard Holland, by man)mcr TaJlor,
under the assumed name of Richard Holland., The. only
évidence in the "case was of the marriage, and that she
lived with Holland as a kind of servant. It was dx%tmct-
ly admitted, that a conspiracy. to do an injury to the per—
_son or estafe of anoiher was an mdlctable oﬂ'ence, and sq,
be d ly ti e court, FFilles, Foster and ReJnolds, presxdmg,
and it was also ruled, there being no. poeltlve proof of an-

intention to ngure Holland,’ that it was not necessary to,

'prove any direct or immediate injury, @ tr, even to show’
any Speclﬁc overt act of conspiracy, but 'that it was the
provmce of the jury to collect from all the circumstances
of the casé, whether there was not an intention or design
in ‘the partles todoa future injuty to Ho[lund And that
case, would seem to covex all the gr ound necessaly to’ sup-
port this prosecutlon The conspiracy w is levelled at ~
the pr0perty or estafe of another, and the object was to,
defraud an mdlvidual but the act by which the fraud was
_mtended to be accomphshed (a marriage under an '1ssum-
_ed name) was not in itself unlawful. It has been ingeni-
ously arrrued here, but not ventured on by those who con-
ducted the defence of Robinson and Taylor, that they’ me-
ditated a perversion of the course of justice, as her right to
Holland’s estate could only have been established by judicial
proceedings.” It was iot so charged in the indictment, and
without it, the prosecution must have failed, if it had been
deemed at all necessary to ‘constitute the offence; for “no,
latitude of intention can be allowed o include any, thing
more thin is expressed i inan indictment,* as has been befm e
observed on the authority of Lord’ Jlfany‘ield in the ' case
of The King vs. W'heal{/, 2 Burr. 1127, and 1 C/ntty 8
Criminal Law, 172. * In The King vs. Lara, 6 T R 560,
it was admxtted by counsel in aruument, that a fraud up-
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doctx ine lald down by the Judves in 7he King vs. W/zeatly,

is, thata cheat eﬂected by a copspiracy, wasan indictable

offence. The case of 7he King vs. Berenger 3 Ilfaule &

Seluyn, 68, as it is understood by “the’ court, is a very
strong one. 'Ihe mdlctment was for a consplracy by falsev
rumours to: ralse the prlce ~of the pubhc gov ernment funds,
Wlth intent to injure such of the King’s subjects as should,
purchase on a particular day. It was broadly admitted i m
atgument “that if the mdlctment had stated, ¢‘that the
*defendants cousplred to raise the’ price of the funds i n or-.

der to cheat or pre_]udtce partxcular mdmdua]s by name,'

orto beneﬁt thémselves at their expense, or that the pub-
hc were concerned in the purcheses of that day, and
the defendants conspired, &c to the prejudice of the pub-
hc, it \wuldhave exhibited a complete oﬂ‘ence 2 But it was

‘ contended that thie allegatxon, that lt was w1th intent tof

m‘]ure “such of the King’s subJects as should puxchase o
that day,” was too. general and for that reason only, thq
indictment vwas olnectec'l to.* But the obJectlon was over-,

ruled by the court, not on the ground, as" supposed inar-;
gument, t!rat to constltute ‘an_indictable conspiracy, it
should be levelled erther at the public in its aggregate ca%; ‘
p'lcrty, or at a clasa or poztwn of the subJects, as dlstm—
guished from an mdmdua] and that the case fell withinone. - ~
of those classes of conSplrames, for it was treated through-'

ott as pe[fectly clear, that if it had been laid with intent
~ to prejudice or defraud either the pubhc, or an individual or

individuals by name, lt would Inave been good; and the only‘

dlfﬁculty on that part of the case was, whether, being laid,
with intent to injure those who might become punchasers,
and not either an individual b} name, or the publicinits ag-~
gregite capacity, the generality of the charge did not vitiate
the mdlctment But they sustained the mdlctment exr neces~
sitate rei, on the ground, thatdsit was impossitle the de-

fendants could have known who would be the purchasers,
on that day, the charge ‘could not have been more specific. ‘

And though it was conceded that to raise or lower the

price of the publxc funds, was not per se a crime, yet it was

* held to be an offence for a number of persons to conspire
to raise them by false rumours; end that the crime was not

’

in raising the funds, but in the act of conspiracy ‘and. .

' combmauon to do so, and would be complete, though
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clearly therefore on the pomt of mdmdual mj“r)’
that the court went; And so in The King vs. Gzll &' Hen-
1y, 2 Barnwell & Alderson, 204, the defendants were
indicted and convicted of a consplracy by divers’ false

pletences, and subtle means and devices, to cheat- sev reral -

individuals by name. . The pmsecutlon m that case could
not have been sustamed on the gr ound ‘as has been sup-
,posed that it was_for a conspiracy to commit an offence,
indictable of itself undcr the statute S0 George 11, agamst
cheating by false’ pretences, for it is well settled; that in

an indictment framed upon that statute, it is not enough tu :
a]lege general! y, “that the cheat was effected by dwersru .
false pretences, &ec. but 1he partlcular false pretences must

be stated, that thé party ma) know against what he i is to
aefend himself, and that the colrt may see that there is

an mdlctable oﬁ'ence charged as thele are spme pretence% a

whlch are not w1thm the statute 2 7. R.586. East’s Croun
Lau' 837. bo in an mdlctment at common law for cheatmg
By false pubhc tokens, and so also in an indictment on

the statute 53 Henry Viili, agamat cheatmv by false prnv '

tokens, &c. 3 Chitty’s Criminal Law, 999.2 Strange 1127,

If then the conspiracy in that case was only md1ctable, .

because it was to commit the %tatutory offence of cheatlrw
- by false pretences;, as they would form the principal ingre-
ﬂlent of the offence, it would ha\e been necessary to set
out the partxcular false pretences by vshlch the cheat was
inténded to be effected, in order to show that it was the,
~ statutory offence which the conspirators intended to com-
mit—on the acknowledged principle, that every indict.
ment must contain a certain description of the crir_ﬁe of
which the d‘cfendant is accused, and a statement of the
facts by which it is constituted. But it was there ruled
by the court, that when several persons have once agreed
to cheat a particular individual of his money, altheugh
they may not at the time have fixed on _any particular
means for that purpose, the offence of conspiracy is com-

plete, and ‘that it was sutlicient to state the conspiracy apd

the object of it in the indictment, mthout setting out the
means by which it was intended to be accomplished; and
per Lovd Mansfield, m the case of The King vs. Ectles,
. $sthey may be perfectly; mdnﬂ'erent.f? "It is evident there-
fore that the mdu:tm‘ at was not supportad on the ground
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i Dsc 1821 that 1t was a complracy to commlt an 1ndlctable oﬂ'er}cei‘
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for if it l)ad‘ riot been for a conspzracy to cheat, but agains{

an zndwzdual for the actual commission of the offence, it

would ‘have been bad for the generality of the allegatxon,
and the principles of that case embrace every thing that
is necessary to the support of the indictment against these :
defendants 'lhe case of The King vs. ]llauer and
others, 6 T. R. 619 was a consplmcy to pervert the course
of justice, which is of itself an indictable offence. That
case has no other bearmg on the present, than as it shows
that all ihdictable conspiracies are not embraced by the
statute 3 5 Idward I, but that at common law a consplracy
to do 'my thm«r which thc law forbnds 18 mdlctable In
The Ring vs. T/ze Journeymen Tuzlms qf' Cambridge, 8
MMod. 10, recognized in Zhe King vs. ﬂ[awbry and others,»

67 R 636, the defendants wére mdlcted at common law,

and not on the statute of Georﬂe, for a consplracy to ralse
their w agei, and 1t was held, that the consplracy was in-
dictable at common law, thmﬁrh it would have been lawful
for either of them to raise his wages if ht could So n
lee King vs. Delaval, 3 Burr. 14534, wluch was a. con-
spiracy to place a girl by her own consent in “the hands of -
Delaval for the purpose of prostitution. "The act’ of seduc— '
tion was not of itself an, indictable oﬂ‘ence, but it i was the,

" end,’the immoral object of the ‘conspiracy, which gave it its, -

cnmmal character. “And the case of Zhe’ ng vs. Lord:
Grey, is of a snmlar description.. ‘In1 ‘Hawk.*P. C. 190,
ch. 72 lt is said, ¢‘there can be no doubt that all combma-_
tions what%oever, wronol’ully to pr eJudlce a th"‘d pelson,h'
are hlghly criminal at common Jaw.”> This is literally

'adopLed and transcribed into 1 Burn’s Justice 578, and

5 IFilson’s IVorks 118, Chitty in his 3 Fol. on Criminal
Law, 1139, says, “in a word all confederacies wrongfully
to plejudice another, are misdemeanors at common lz’xw,'
whether the intention is to injure his property, his person
or hlq character;” and in 4 Blk. Com. 1a7, (Clmstzan’s;
note 4,) tsevery confederacy to injure individuals, or to do, ‘.
acts which are unlawful, or pre_]udlclal to the community, -

- is a conspiracy.” The concurring testimony of these writers,

that, all conspiracies wuon(rfully to injure a third person
are indictable offences. is not htrhtly to be received, thougl,
the positions laid duwn are not asaumed as full and definite’

descriptions of the crime of conspiracy; yot they go quite
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far errough for all the purposes of tlus prosecntion. Indeed DFC 1821.

' the four first were only treatmrr of conspiracies le\elled
awamst indiv 1duals And such s the churacter of cunsplra‘

CY, so ramified is it in its nature, the ob_]ect and tendency_

“of it being that, from which it derives its crlmmahtv, that
it would be exceedingly difficult to give a single specific

deﬁmtlon‘ of the offence. But by a course of decisions’

running through a space of mbre than four hundred years,
“from the reign of Edward 111, to the 59 of George 111
without a single conﬂlctmﬂr ad_]u(lxcatmn, these pomts are
clearly settled:— .

‘ 1st. That the offence of conSpnacv is of common ]aw k'
~ origin, and not restricted or ahridged by the'statute 35 Ed- |

uard 1.

©ad: Thata conspxracv to do anv act that is cnmmal-
- per se, is an indictable offence at common law; for which

it can scar cely be necesSary to offer any aulhouty

~ 3d. That an indictment will lie at common, law-—1st.
For a conspiracy to do an ‘act not illegal,  or punishable i

done by an individual, but immoral only—as in The King’
" vs. Lord Grey and others, and the case of Sir Francis Blake
Dclaval /2d: Fora conspiracy to do an act neither 1llegal

ot
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nor 1mmoral in an mdlvulual but to efect a purpose, which ,

lias a tendency to prejudice the public—as in” Zhe King'iss

77ze Journeymen Tailors of Cambrzdtre, for a conspuacy
to raise thelr wages, either’ of ~whom might legally have
done so, and 7he King vs. E: lwards and othere - 3d. For
a consplracy to extort money from anuther, or to injure
ius reputation by means not indictable  if pl"lCtlSCd by an
mdmdual as by verbal defamatmn and that, \\hether it
be to charfre Lim with an indictable offence or not—as_in
szberly (md Childe; C/nld vs. North & Timberly; T/w
Queen_vs. Armstrong, Harrison and others; Ve Queen vs.

Best and others; The King vs. Kinnersly & Moores P/ze‘

Queen vs. /l[artham Brians The King vs. Parsons and
others, and The King vs. Rispal.  4th. For a conspirticy
to cheat and defraud a third person, accomplished by means
of 4an act, which would not in law emount to an indictable
cheat, if effected by an mdmdual—-as in Breerton & Toun-
send The Kingvs Skirrett and others, The Queen vs. Ma-
cdarty & Fordenbourrrh, The Queen vs, Orbell; The King
8. Wheatly, and The K’nv vs. Lara, 5t.h _For a malici-

ous conspxracv, te lmpowcriah or, rum 2 tlurd pcr‘a(m in his’

- [
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g an(] The King vs. Gzll & Henry

,_' The ng' V3. E'crlrs' The Kmo vs.. Leigh and. others,

( Macklin’s base, ) and the case of Cllford vs. Brcmdon.
6th. For a conspiracy to defraud a third person by means

“of an act not per se untawful, and, though no person be

thereby myued—as in The ng vs. Robmson & Taylor,
The King vs. Berenger and others, and 7The ng‘ vs, Ed—
1wards and others 7th. For a bare conSpu‘acv to cheat or-
defraud a third person, though the means of effecting it
should net be determined on at the time—as in 7he Iung
s, Gzll & Henry. . 8th. That aconSplracv isa substantw

offence and putiishable at common law, though nothmv be
doné in execution of it—as in the Book Df Assisés, ch 44;

the Poulterer’s case; The King vs. Edwards and others,
The King vs . Eccles; The I(mg vs. Berenver and others,
and The Iuno- V3. Qi g Henry, and all the authorltles

JLhat the consmracy is the gist ‘of the oﬂ'ence And Oth,

That in a prosecution for a conspxracy, it is suﬁl(;lent to
!,tate in the indictment, the consPrracy and the objecf of
it; and that the means by which it was intended to be ac-
comphshed need not be set out, bemo- only matters of
evidence to prove the charge, and not the crime itself, and

may be perfectly indifferent—as i m The King vs. Eccles; -

From ail which it results, that every cohsplracy {o do

‘ “:an unlawful act, or to do a Jawful act for an illegal,

fr audulent, mahcrous or corrupt purpose, or for a purpose
uhlch has a tEndency to prejudice the public in general;

. 1s at common law an mdlctable offence, though ndthmﬂ- be

!
done in e\ecutwn of it, and no matter by What means the

'conqplracy was intended to be effected; which may be

perfectly indifferent, and makes no mrrredlent of the crime;
and thegefore need not be stated in the indictment. - frt

1 Tremaine’s P. C. 82y 38 there is n information acamst |
~ Turner and others, fora congpn'acy to destroy the repu-
~tafion of one Geo:ge Green, and falsely to charge him with

‘adultery with the wife of ore of the conspirators, for the
purpose of extorting money from him. -In 86, against Re-
cord and others, for a cheat ptachsed an Lady Dorathea
Seymour, in’ pxevaxhnff on her by means of a falsehood to
advance large sums ‘of money to them. - In 91, againsg
‘Hlilcox and others, for cheating by conspitacy one Jokn

- Dutten of a quantity of cloth, under pretence of buying

n h

\
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f f“ thent. In 94 azainst Taydler and othern, for a cheat by Dec. 1821
bonspxmcy, in drawmg an absalute conveyance to them- m}&
selves of the estates of two women, and persualmg them ve
to execiite it, prétending- it was only in trust for the’ wo-
men, &e. And in 97, against Allibone and others for cheat-
ing by’ conspiracy one Hilliard, in obtaining div ers bonds
From him for the" pavmcnt of money. to themse]ves and
others, as a consxderatlon for procuring a mhrrlace be-
tween him and an mdment w0man, whom they répx esenfed
as being rich. In’ nelther ‘of thosé cases, could an mdlct-
tent have been sustaibed for the same injury practised by
é\n individualy without the aid of conspu‘acy or combmahon'

and as Tiemainé givés the terms, the rewnq and “the
nanes of the respective pirties;: there can be little doubty
that they are”precedent3 of informations in adJudlcated
cases, and that they were held to be good; and they g6 1 far
to show how the common law was underétood in Envland
in~the' reigns of Charles and James - II And theé law _
oﬂ consptmcy, as qett]ed by the umform tenor “of the “de- e
CISIOI’IS bf the cout'tq in England, has beén 1ecogmzed ‘and
adopted as the ‘common law, bv the - courts “of. SE\eral

of the sistar. ‘sfatess“as in. The Commonweallh »s. Ward

and. others: 1 Mass. Rep 473." ‘The Commonwéalth vs. .
Judd and othérs, 2 ]l[as's Rep: 520; ahd-. The Common-
wealth vs. Tibbills & ﬁbbztt’s, ibid 5363 and. the gases of
The /oumet/men Cordwainérsin ]\ ero- Fork and Penﬂsyl—
pania; and also in a similar case in “this &tate; by, the
court of nver and - terininer, &e. for Bnlt-mow county,
whlch ha% it is believed been entitely” acqmesced in.  In
2 East's C. L. title Cheat-—-cheats by cofspiracy ate treat-
ed of, as bema on the same footing with ‘cheats eﬁ'ected
by the uge of fﬂse pubhc tokens, as false weighfs and
measures.  Chifty " in his 3 vol. title Conopzmm/, after
speakmo' of indictable | conspuacleq le\ elled at indi uduals,
¢ays, ‘‘hut the object' of conspiracy, is not confined to an’
nmnedlafe wrong to partlcular individuals, it may. be to
mjure pubhc tr ade, to affect publlc hea]th. to violate pub-
lic police, to msult pubhc Justnce, of to do any act ih 1tself
illegal.” Thus takmg a clear distinction between indicta: }"; '
ble combinations to tn]ure 1nd|v1duals, and such as ha\‘e h
for their object an {njury to the' ‘public at ]arnre, ox the’
commnswn of acts which are in thenidelves lllefrar Aid

* in. pagé 1140 ke says, “that to constitate & Conspira-

vOL. V, . 4
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D:-:c. 1821, Cy, it is mot necessary that .the act .inteided should
*" : m' be "in .itself illegal, ‘or evén immoral; that it should
Buchatan affect thé. public 4t large; or that it should be - accom&
plished by false pretences.”: Conspiracies are odious i
_ law, and "are always taken mala parte, and properly. < In
- The King vs. Rispal, it was said by Lord . Mansfield in de-
livering thé opinion of the .court; that Ythey tended to ‘a
breach of the peace, as much as cheats or -libels.” That
is the only reason asamned in the books .why libels -are
pumshable by’ 1nd1ctment and whethér they -have in fact
amore direct tendency to-a breach of the-peace; than
verbal slanders, which are not per se so punishable, it is
now too late to inquire—the law is Settled .whether the
reason be'good or bad. There is however a_greater mas:
lignity of spmt dlsplayed ‘and a- deeper and more lastmg
mlschlef contemplated by a dehberately wntten libel,
than by'a mere verbal slander? which is often repented of
almost as soon ‘as it isiuttered. : Libcls therefore . furnish-
evidence of a dlsposmon, more dangerous to; the social
order, than verbal ; slanders, against the effect of whlch,
the Iaw “has” intérposed itself, as a ‘necessary -safeguard.
Bo at common law; a eheat effected by false public tokens;
. as ¢‘false wewhts and measures,” is punished crzmmalzter,
‘not’ because *the rparty, cheated 'is more . injured ,in that
way;, thdn )bya mere private cheat accomplished by au
mdlﬂdual in any other ’manner, which is:not - indictble;
but because it is that, aoamst -which ordmary,(:are and
prudence are not suﬂiment to ghard, and the use .of whrch
evinces a dlSpOSltlon to pv;act}ce uporn the whole commu-
nity. And for the same reason fraudulent, false or mah-
clous conspnacxes, to eheat or otherwise -injure & third
person, are indictable - of’fences, for that mdmary care
and prudence, which would be a %ufﬁment mard against the
enl designs of an 1nd1v1dual furmsh no protec tion against
the machmatlons of a band 0[' cohspirators. . The Imng’
vs. Turner and others, 15 Eas’s Llep. 228, hasbeen much’
relied upon by the counsel for the defendants’ in errory
but the case itself is not at all in hostility with this .prin-
c:ple or with any of the adjudlcatlonq to'which . we. have
" had occasion to advert. It was an atrreement only, (i
the words of Lord Ellenborough by whom it was decidedy
“to wo and sport upon anether’s ground;” not tinctured
e1the1 with malice, falsehood or fraud. And an avreement
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‘%o commit a civil trespass, (for revery unauthorised enfry Dee. 1821.

upon the possessions, ¢f auvther, though it only be for the
: purpoDe of innocent qmusement 18 in law a tr espass) may_
not, accordmg to c1rcumstances, amount to an mdictable
offence: * But fraud, falsehood and mahce, strike at the"
very root of the social’ order, as the. well being of a com~

mupity reatly depends ¢n the hopesty, truth and pro--

perly. regulated passiops of those wha compose it; and

therefore it is necessary that the law should punish . them -

whenever they assume’ a shape, -against the effect of
which ordmaxy care agd pludegce are not sufficient to.

guard. - : N N P . s

v

: 'lhcre is nothmo in the ob_]ectlol; that to pumsh a con-,
spiracy where the end is not accomphshed, would-. be tar
punish-a’mere unexccuted inténtion..’ Itis. not the bare in-.
tention that the law pumshes, but the qct of - conspermg,
whlch 18 inade a substantive oifence, by the nature of .the

object. intended to be effected.” - And in that respect, con-.

spiracies are analogous fo unlawful assembl|e§< An un-
lawful ‘assembl! Yy, 1s the assemblmwof three. or more together
to do an-unlawful act ‘a3 ta pull down enclosures, and des’
partmrr without domg 1t, or making any’ motxon.t {owardg

it: " In that case” it is not. the, baxe unexecuted intention.
“hxch the law. pumshes, bat it IS the act qf mectmg, con-,

nected with the object of that heeting g, which, constltutes,

1he oﬁ'ence, and for that act of meeling alone, though it~
should be to. do, what- if actually done by one, (as. the-

pullmw down of, anothel s enclosures,) ‘would be but
a civil trespa=s, the parties are liable to be punished by
ﬁne and imprisonment,. And why should the. law favour
the act qf conspiring touether, falsely to injure the reputa
tion of another, »mahcmt_xsly to ruin him in his occupation,
ar fraudulently to cheat him of his property, (no matter by
what means,) and yet punish the act of meeting together
to pull down another’s fence, without making any motxon
touards it? :

‘But it is contended that 1f our ancestozs brought mth ‘
them the common: law of the mother country, or any part .

of it, it was the common law so far only as it had been es-
1abhshed by judicial precedents, at the time of their eml-

22
gration, and not as it has since been expanded in £n frland

by judicial dec151ons.. That our ,ancestors did bung \ch
them the laws of toe mother countr ), so far at least as they

L.——v-‘J
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Vs
Buchanan:
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Dse. 1821 weke. applicable-to their situation, and the’ con(ht;on of ar‘
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mtant colony, cannot be*seriously questioned. - The rule
that “¢in conquered or ceded céuntries that have laws of
their own, those laws continue in, force until actually al-
tered,”” &c. is for the beneﬁt and convénience of the con-
quered, who Submit to the gover nment of “the conquerors

or in the case'of cession, for the beneﬁt uf the people, who
by treaty submlt to the government of tho:e to whom their
country is ceded and was not apphcahle to the- condition
of ‘sur antestors, as the Indzam did not submit to theu‘
government, but withdrew themsehes from " the’ terntory
they acquned . They-were therefore in the predxcament
of a people discovering and plantmﬂr an uninhabited coun-
trys,and ag they brourrht with them all the n'*hts and pn-'
vileges of natne L‘nn'lzshmpn, they. consequently brouoht
\wth them also as thelr bxrthrmht all the laws " of Eng*

land, whick wele necessarv ‘to the preser\atwn and pro-

tectlon of those” nohts and pnnlenes And 1t would be
dlﬁ'ieu]t ‘to” show, that the law " of consplracy “as fiot, at
the ‘time" .of their emlgratlon, qmte as necessary to them
here in their new and colonnl condition as it was in E‘ng-
lana' unless it. can also be shown that there v»as less ne-’

cessmy hm ey than ihere; Tor the preservatlon of hfe,, liber-’
ty, reputatlon and pmpextv, or protéction avamst false:
haod,’ mahce and fraud > If then they dld brmn' wrth them
the _common Liw of conSplracv, whxch is, acsumed as un-
denmble. (thouvh it may hdve’ existed po’centla]ly on]y,)
they blought it ag'it 18 now settled and known in an/and

for what it is nov, it was then if- any rehance can be had
on ancwnt authormes' and it is to Judlcnal dec:smne, that
we are “to look, not tfor the common law itself, whlch 1s
no where to be found, but for fhe endences of it. ‘It ap-
pears, as has’ been seen by a note. of ‘a case in the Book of
ﬂssz*es,' 7 Fdzrm(l 111 that - an mdlctment was. sus-’
tained at mmmon law for a conq; 'mcv, fhoucrh nothm«r
was done in execution of it. . The same pnncnple is e-
co«mxzed and “adopted in 9 Coke's Ii’ep, 56, (The’ Poulter-
er’s cmce,) in its fullest extent: and that is the gte'it prln-

-"‘ic1ple runmncr throurrh ‘the cases so much objected to in
* argument, that conspiracies are ‘substantive pumshab\le

offerices, though they he not. e\ecuted and the rest, that
it is sufficient to state in the indictment the cnnﬁplracv and

- the object of -it, that the means by which it was intended
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1o be e"i'ected ate but matters of evidence to prove the Dxc. 1821.

tharge, and- no part of the crime itself, "and may bé: per-
fectly md1ﬂ'erent and need not theréfore be set out are
‘but: consequences. And iti the case’of Breerton & Toun-
send, Noys Rep. 103, (12 Jaines' L) an mdlctment was
held td'lig, as has’ been seen; for a conspiracy to defrand
another by means of an act, which if it had been -effected
by an_inditidual, would not have been mdlctable. The
case in j\m/, in which the pames were pumshed by ﬁne,
also showa that the villenous: Jud(rment was “not given in
all caces of conspxracy, but that' there were at common

]aw d]ﬁ"erent decrees of pum%hment, and cohsequently of

crnne, and 1n 1 Hawck. P. €193, ch. 72, 5. 9,it is said;
that it hﬂb néver. ‘been settled ‘to be the proper- Judtrment
~ upon any (.OIIHCUOI} ‘of cunspnacy, except- such ad threats
‘ened the life’ of the party, which chviates a any’ argument
drawn froni-the" villenos ‘judgmerit, "against there being
,any other conspuacres at ‘common law ‘than ‘those enume—
rated in the statate 33 Edward “These cases wére: be-
fme the COlOﬂlZ&tlUDg the' charter bemb i the eighth ye'u'

of the - veign:” of Charles I, and they furnish the lbad-v

ing prmmples of" the’ doctnne of\ conspiracys - of which
ﬂle subsequerit deusxons are but practical apphcatlons,
ahd must be réceived a§’ exposnhonq of- ‘the: law. as™ it be-
fore existed; ‘atid "not as cxeatmv a new law, ory altermw
the. old o'ne, which could ‘only be done by " leglclatl\e en
actment and cannot be as%umlated to Occaelonal alterati-
On%, or changés im the practlce “of courts, m relation to
the forms of pioceedmg, - which are’ only creatures  of
courts, and ‘often go 6n mere fiction. " "And it is a mistake
1o suppose, that they are expansions of the  common law
vvluch is a system of principles not capable of expansnon,
but. always existing, "and’ a!tachmw to®whatever p‘utxcu-
lar matter or c;rcumstance: .may arise and come within
the ove or the other of them; not thiat thls or that combi-
nation, is by the commen law in terms dec}ared to be an
indictable consplracy but that it falls - within those princi-

ples of the ct)mmon Jaw, which have for their object the ;

combmattons as dre calculated to threaten its well bemg.
Precedents therefore do ot ‘constitute the~ cofvmon Iaw
but serve onl’y to 1llustrate pnnmples. ’And if there wexe
‘no other adJudltatxons on the subﬂ;ect to be found, the ju-

)
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preservatlon of the” social’ order, in the punishing ‘-‘,UChL, o
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‘evidence, not'only of what is'now undersfood to be the law
of con5prracy in £n gland, so far as those decisions go,’
but 6f what tvere always the principles on which that law
Tests. And if -the political connexion between this and
the mother country had pever been dissolved,  the . ex-
pression of a doubt would net now, be hazarded on the
question, whethier the same law was in force ‘here. Aﬁd'
unlike a positive or statute law, the occasion or necessity
for which may loun since have passed away,” if there has
béen no necessity before, for instituting a prosecutron for
coh~pn acy, no argument can be drawn from the non user
for resting on principles which cannot . hecome, . obsolete,
it has always potentially existed, -to be applled 3s occa-
sion should arise, 1f there had never been in learyland
since thé original settlement of the ‘colopy- by our ancess’
tors, a pw. ancutron for murder, arson, assault'and battery,
Iibely - with manv other common law offences, ° and -conse-
quentlj’ Do Judlcldl a(10ptron of either of those branches of.
the t:ommon law; could it therefore be ‘contended, that
there was now' no law.in the state for- the panshment of,
such offences? +The third -sectioni of the, Bill, of Rzghts,
which declares ““that the inhabitants.of Maryland ‘are ‘en--
titled to the common law of Pngland and the trial by jury”.
according to the course of that law, and to, the benefit of;
such. of the English stqtutes as existed at the. time of then .
ﬁlst emigration, and which by exper ience have been found.
aprhcable to_their local and other c1rcumstances, and of
such others as have been since made in England or Great.
Brztam and ha\e been mtroduceu, used apd practlsed by
the courts of law or-equity,” has ‘nortference to adJudrca-‘-

tions in-LEngland anterior fo the colonlzatlon or to JUdlClﬂ.l

adoptions here, of fny part of the commun law, dunng the.
continuance of the colonial frovemment ‘but to the common’
law in mass, as it existed here, either potentmlly, or pr'lctx- P
cally, and as’ 1t prevailed in lm'rland at the time, except-
such porttons of it as are meonsrstent with .the Sprrrt of
that mstrument and the natuie of. our ‘new polltrcal mstl-,;

~tutions. And surely it cannot be inconsistent with, or re- :
pugnant to the spirit and principles of republican institu- .

tions, whose strength lies in the virtue and integr ity of the;
c1t1Len to correct the morals and protect the reputatlon,\_
rights aml property -of individuals, by pumshm(r corrupt

.,
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c‘bmbmatlons, falqely to rob another of his repuhtnon ma- Dec. 1821:

hcmualy to ruin him+in his business, or fraudulently to
cheat him of; lus pr0pérty If it is, the law of - libel, and
for punishing clieats effected by false ‘public toket\s, shduld
also be rejected; for the one is not more Inconsistent with
the personal liberty of the citizen than.the other, or at all
more necessary to the preservahon of thé social otder, ‘and
they all rest upor the same prmcnple And that clause it
the third-section of the Bill of Rights, which declare es the
jiihabitants of ‘Maryland té, be' entitled to the beneﬁt of
such British statutés made since the emwratlon, ase had
been introduced, used and practlsed bv the courfs of law
or equity, and thys v1rtually inhibits the’ u=e of all ‘such ad
had not been so- introduced; furnishes ‘4 clear exposition

of-~ the whole secti‘on, and shiowsj that it was ot the mfen-

tlon of the framers of thatmstrument to'éxclude any part
of the common law, merely because 1t h’cu] not been 1ntr0-
that there were. portlons ‘of that valuable svstcm wlnch ha(l
not been actually practlsed upor. . ‘And the Judlcml pxo-
ceedmgs of our courts furnish no' ewdence of any pmsecu—
tion before the revolution, for 'a’cheat effecfed by false
pubhc tokens; and yet it IS not pretendéd,  that: ﬂom {he
non user, it.is not. riow an indjctable offence: 7‘\ AR N

- It is not necessary, as has been contended ol + the purt
nf the defendanta in’errof, that every one- should in fact
know- what the law iy, bcfoxe he can be pum%hed for ‘what

1hé law forbids.. Such a doctrme would be franfrht with

the most mischievous consequences to, couet) it is ‘enough

that the offence was known -to _the law before; and if it

be malum in se, there is an inward momtor alwa)G pre-
sent, to warn, adnse and 1n3truct - Nor'is it any argu-
ment against the law of conspmcv, as contended for.on
the part of the prosecution; that under the English decisi-
ons, the act of conspiring is not required 'to be prov ed
by pOSlth(’, testimony, but may be _inferréd. by the. jury
from all the cxrcumstances of th,e cases: It has nothing to
do with the questlon of what.is; or ,is- not an indictable

COnSpnraq, and -if it be an. objection at all, it is one that

arises upon the laiv of evldence, and is equally apphcable
to every descrlptlon of conspiracy. ~But we cannot per-

ceive what there is in it to quarrel with.. Tt is nof conﬁn-.

ed to the offence: of cqnispiracy~=Murder, ysh_lch téaches

The Statc.
fiand
Huochanad
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ploved bv c1rcumstanhal evxdence, and thiere does . not{

seem to be ‘any thm(r in ‘the crime of conspiracy, that\‘

should e‘(empt it from bem'r provell by the same. specxes

of ev idence. ~ On the contral v, as cnmplrame@ from thelr. '

very mture, are usmlly enteteJ anto in %ecret and ale
consequently difficult to be reached by posntne teqtlmony,
it would appear to be peculiarly necessary and proper to
permit them to be. inferred from mrcumstances, otherw1se

the most danfrerouq and injurious con3p1rac1es would of-
{en go unpunished. : T

.(,

I have eddgav oured to amld brmwmn' any thmw mfo thls'

case, vihich does not strictly belong to it or assummrr any
prmcnp]e that 15 not well settled. - The m(hctment has two

> counts, thelﬁ) st charoe: the defendants "with an executed
consplrac), falselg,ﬂ audulentlyand unlawfully; by - wrbnﬂ- :

ful. and 1nd1rect mEans, to cheat, deﬁaud and 1mpcrvensh
T/ze Presulcnt Directors and C’ompany q)" the Bank of the

zleu' States, an the “second, charoes thewi with a COIl§pl-
1acy only, falsely, fr audu]entl_y, and unlawfully,by wrong-
ful aktd: m(llrect means; to, cheat;" defraud and Impovensh

Yhe Presulent .Dzrectors and Lompany of the, Benk oj the

leed Stafes: James .H Buichanan, one of ‘the ‘deferid-
ants;-was the Presndent of the office .of discourit- .and de=
p051t of the mother ‘bank, duly”™ eetabh:hed in" Baltimdre;
Jemes WA C’u[lo/z, anoiher of tlre defendants,” .was the

' Lasluer of that office, and Geo;ge illiams, the other de-‘

fendant was'a Director of the ifiother bank in the élty ‘of

Phila: lelphw, and it haa beeén contended thatas an imptoper
use, of embezzlement of the funds of the bank, by either

the President or Cashier of the office;, would 1nlaw be only a
breach of trust, a. combznatwn to effect the ‘same-purpose
cannot amount to an indictable offente. ~But however in=
gemoualv urged, -there does not appear 1o be aﬁ){' thing in
the argument, when stripped of the dazzling attire in whlch
it was clothed. - Seeing, as has been =hown that to consti-
tute.an indictable conspiracy,- it is not necessny that the
act conspired to be done, should, if effected by anh individu=_
al, be such,asw ould per se amount to an indictable offence.

It seems therefore to be perfectly clear, both on principle
and auth(mfy, that the matter ch'trged in each count 1in
the indictment, constitute a punishable conspiracy at com-

mon law, and that that portion ef the commeon law is ift
force in this state.

-
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the offence in this particular case, (the Bank of the United
States: bem«r ‘chartered by an act of congress,) requires
but Iiftle to be’said, and will be dispased of in'4 féw words:

A consplracy fo ‘cheat or defrand the bank; is not dec axed.

to be an offence against the United States by any ac’ of
confrrees, and in the case of T/l’ Umtcd Slaim vs. Hud-

son & Goodwin,. 7 Cmnch 52, 1t was decided by the su« -

’preme court, that the. courts of the Unu‘cd States had no
tommon ]aw_]unadlctlm).m criminal cases: The- authori-
‘ 'ty of which case is recorrnned in the case of The United
States vs._C'onhdcre and sther, 1 IWheaton, 410 and until

-zt shall be ovelruled by the same tribunal,. the puncnp]e.

must - be considered as settled. The mattel therefore
. 'charwed in the 1nd1ctment is notan oﬂence against the United
States, nor corrmzable in any of then coults, buta com-

mon- law oﬁence aframet the state of J]a:_jland—the act Gf‘

congress creatmfr the bank, and tﬁe estabhshment of the
office ofdlscount and deposn in the city ofBa!tzmo;e mth—
in- the terrxtoual JUllSdXLtlon of the _stafe, . fmmslnncr onl_y'
the occasmn for the of"ence, by brmgnw inta e'natence the
thmc, upon- w hich the fraud is charg ged to havé been com-
mltted Aund as the pmvrou:ly vested Jmlsdlctmn uf the
St‘lte, cannot bg supposed to be taken away, by the mere
potentuﬂ nuht of .congress. (quppoﬁmw it fo exist) to make
a conspiracy to cheat the bank, an offence against the Uni-
ted ‘Sfales, and to give excluqxqusdndnon thereof, to the
;I/mlcd Sta{es comts, \nthnutam exercise ofthatno-ht the
~onrrm‘.l common law Jdllathth[l of the courts of the state,
in 1elat10n to this SUOJGC(, remains as ,If was befme the a-
‘doptlon of tne federal constltutum, and will so contmue
.to remain, until 1hat right shall be e*&excmed by congress
to its exclusion. . W hethu‘ a concurrent lUll‘)\]iCth!l w uuld
be d,emed to the courts of the state, if congress had in fact
vested Jurxs'llctlon of tlns matter in the courts. of the
, l/mted States, it is not oW necessary to inquire, the ex-
' 'cluswe _;uusdlctlon being in the courts, of the state. It
wd} be time enodugh to e\camme that questwn W hen it shall
 be retrularl y preSeni;cd to us.. : '

' It bas been urged on the part of the de['cmlants m ér-
'xor, “as an objection tg the Junsdxctlon of, the courts of the
: VOL: Vi | 46 o

561

: The only questmn remaining t0 be esam! ned t'hat ’Dnc. 1821.
is, 'whether under the COllbtltufloll and laws of” *he (/mted ‘
States, the county court of Hazrford bad JuTlSdlCtIOH Ol.

\._..Y-...)
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Dng 1821, State, ih stich 2 case as tlus, that the pr1nc1ple would be
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J;m rerous to the well bem« of the b:mk as-it mwht lea&
to the passiiig of, laws by the state lemslatur‘e1 calcuIated'
to destxo_) the mctxtutxon, under pretence of pr otectmg
its interests. It ma) be mhmtted that the le(rquature of
the staié has™no right to pass laws calculated to contxol or
1mpede the operatmns of the bank, But it is difficult ‘to
lmarrme, how a genéral power in the judicial trlbunals of
the state, to punish an offence ammst the State, canbe con-
sidered as an unconstitutional inter ference with the con-
cerns of the Bdnk of the United States, or as in any man-
net endmfrenncr its'security, only because its officers hap-
pen to be the objects of the pro%ecutmn, and the oﬁence is
chamed to be, to the preJu(hce of that institution; whlch for
the purpose of the prosecutwn is consulered asan 1ndn1dual

Cuise, Ch. 1. (a ) In this case four queqtlons have been
submltted to the court for thexr consideratwn—- ‘
i A\Y hether the statc has the n"ht o issue a wrxt of er=

'

ror m thits case? I T

2. Whethér the lecord hzzs’ been levaﬂy and properly
hansn‘ixtted’ A

. Whether the court has jurmdxctlon over thls casef’
W’hether the facts charged in the mdxctment constl-
’Lute the offrice of consplracy at tlie common law?,.

1. As to the first. Thisis a question which _ arises on
demurrer to' the indictment, and is solely and exclisiv ely
a question for the court to decide on the leval suﬂicmncy
of the lndlctment o SV ST

If the facts chamed constltute the crime of consp\racy
at the conmori law it is'a mlsdemeanm and ig pumshablc
by fine and 1mpnsonment Suppomw for argunient sake,
the court below had ‘determined, the mdnrtment ‘was suf’ﬁ-
cient, and the offerice i com[xracy at the common law,
there cannot be a question but that the ' defendants would
have had a right to a writ of error, o have the Jlxdoment
of the. comt below reviewed, and the law scttled Where
the oﬁ‘ence is a misdemeanor, it is the rlnht of the party to
have a writ of error ex dcbztoycﬂztza—the allowance of the
attorney g ene[al in England is a ' matter of course, and
never refused. In this state the allowance of the attort ney-
general is not necessary, and never apphed for. ~ What
good reason can be assigned wh) the state should not have

(2.} Owing to md::poslt:on the Chief Jud'fe did not atttend
Wwhen the opinion of the court was deliverad in this case.
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‘a v.rxt of errorP' The rmht ought to be remproca] at 1east Dre.: 180L.

in the case of a mlcdemeanor " In the Marquis ‘of IWin-.
_chcste7 s case reported i Sll‘ Uzllzam ‘Jones and Croke
C/zarles, the ngght of the king to a writ of error was rrot
questloncd The- rnrht of the party accused to bri mg a writ
of error was taken away by. the words of thc statute of
James I; ch. 3; but the right of the. king 1ema1‘ned—the
king not bemv riamed in the statute: The offence charved

was recusancy and a mlcdemeanor, which’ sub]é‘cted the
party to a fine. This case uneqmvocally esfablishes the
right of thie King to bnnrr a writ of error in the case, ofa
: mlsdeme'mor, t‘le court of kmfr s Bench acted on the re—
cord returned under it, and pronounced aJudvment of re-
versal . The defect in the Judament in the comt below,
was the want of the ideo capiatur. Fhe: motn es. which
induced the km or the atforney-generaly toissue the writ
of érror, coutd not have been a culJ]ect of mqmry in the
superior court. - o

- 27 As to the question whether the’record has been le-~.
gally and- prOperly transmitted? - Toot e i

" ¥am of opmlon that the record has been leoally trans~' .

mitted, and is. properly before the court. .'T he act of ]715
ch. 4y pxowdea fully for the tnnqmlssmn of records in all
cases civil-and cnmmal.\and the mode preqcrlbed by that
act has been fully and stiictly pursued. The fourth sec-
tion of "that act directs, that the party ap_pealmg, or suing
out such writ'of error, shall procure a transcript of the
full proceedings of the said court, &c. utider the hand of
‘the clerk of the said court, and the seal thereof, and shall
“cause the same to be transmitted to the court; &c. upon
which transcript the said court shall proceed te give judg-
ment. .'The transmla%lon of the record in thls case has
been made pursvant to the fourth. section of the act of
1718, ch. 4, and in strict conformity to it, and -the previ-
ous order of the court below is by mo means necessary.

. As to the third que%tlon, whether the courts of ﬂ[a-
achm(l have Junsdlctxon over this case® -

It is the duty of this court to refrain from, and restrain
the inferior courts of this. state from the exercise of any
jurisdiction and power which exclusiv ely belong to, the tri-
bunals of the Unifed States. In considering this'question,
it will be'necessary to ascertam thé power and Jlll‘lSdlCthﬂ
of the courts of the Umted Sta{es, and to fix, with pteci-
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By the thzrd amcle, and ﬁrst section of the constituti«
on cf th.c ‘general government, the 3ud1cnl power of the,
United States- chdll be vested in one quprcme court, and
in such inferior courts as the congress may from. time. ta

_ time ‘ordain and establxsh "By the secon(l scction, the ju-

dicial power shall. extend to all cases in law and eqmty,
arising under the said constitution, the laws.of the United
States, §c. These sectidns of the third article compre-
hend all the pow: ers ‘vested in the Judlcxaxy of the Uhnited
States, 50 far us reapects the questlon under the consxde-,
ration of the court, - SR S
This is not a queshon or case. ansmn’ under. the conth-
tution of the United States, nor under the laws of the Unit-
ed Stdles JThe law of the UnJed Sfatesl eitabhshmg the
Bank of lhe United States, does not create any. offence
against the (mted States; “and it has been determmed _by
the supreme court, that the common-law of England i is “not
a part of the laws of the Uited. States; and that de01;10n
has been since. reccvmzed and sanctxoned although some of-
the judges e‘qn essed a willingness to hear an arfrument on
the qu%stxon R :
It is‘a positior, not to be contmverted I thm]\ that all
power not granted by the constitution to the' general go-
yernment, is still resident in the ‘states, or the people, and
is fo be e‘{ercxsed in the manner and way the constititions
and lawsg of the. several states rcspevtlvely prescrlbe < If
the offence charged had been committed prior to the esi-.
tablishment of the constitution of the general government,
and dﬁrinw the existence of the first bank: of'the . United:

-States, there cannot be a doubt but what it would have

been cogmﬂble by the courts of the state in which the of-
fence was commifted, and punishable according to the laws
of such state. I therefore am of epinion, that. the. cotits
of this state hawe_]uusdlctxon over the oﬁence charved in
the indictment. - : T

4 Hanng dmpnsed of the prehmmary questions, and all
1mped1men{s being removed which were’ supposed to.pre-.
vent the constderation of the fourth and last questlon, 1
shall now endeavour to express ‘my oplmon upon it, and
shall do it in as conctse and plam a manner as posslble,
consistent with perspicuity. 2 N R

Lhe question is 1mportant as 1t concerns the state, and
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the individuals accused, and has undergone a very f fulland Dee. 1821,

elaborate discussion; and riothing has been onuttcd ‘which
splendid talents could urge, or mgenmty invent, to elugi-
date the subject, and place the quemon in every’ view "of
which,1t is susceptlble, but as it. appears. to me, it lies with-
nas small. compass. - S

The indictment,. alter °tatmcr the estabhbhment of the
. Bank of the Uted Stafes by an act of congress, and the
relative situation of the accused to the bank and the stock-

holdex’*é'therui.- chawes _“thdt ? &e. [Here, the C/mjf-

: Jr)ilge. stated tre indictment as lze; ein before set fr)rﬂz.]

- To this indidmém there is a general cemurrer, by which
the facts set forth i the mdu,tment are confessed dnd ad-
mitted by the acwsed to be true, for the purpose " of sub-
mitting [hL question to the decision of the court,- whether
the fdcts chmgcd constityte an) offence ln(hctable and
pumshable according to the co'nmo'l Iaw of Imfrfand.-? .

. In ordér to determine, this questlon, it becomes necessa-
ry to consider what js the commnion haw: of Lngland as re-
spécts this | case, ‘and whether the common law of Endand
ds the law of this statef.. vt L L Al o

lhe common law of In trland 15 dem ed f10m immemio-

rial usage and custom, onumatmv from acts of parhament
not xecorded or which are. lost or have been des*m) ed.
It is’a system of Juxxspludence founded on ‘the' Immutable
pr mcnplea of 3ust1ce, and denominated by the’ great lumina.
ry of the law of Englund, the perfection of reason.. The
~ evidence ol it are treatises cf the sages of the lim‘,'th’e
judicial records and adjucications of the COUltS of Justlce
of England. ". ' | '
~ The people of ﬂfaryla:nd have not only" recovmzed the
common law of " England as the law " of the state, but by
the declaration of rights made by them in-convention in
1776, claimed and assérted a right to the common law of
Englan(l as-1t was then undelatood n ﬂ]n;ﬂunr[ and had

heen transmitted to us by the reports of adjudged cases

decided by the courts of Englind, and understood by

lealncd men of the pmf('%smn, \\ho had written on. that

" subject. - The common law of ]‘ngland was adopted by
the people of J]arylam? as it was understood at the time of
the declaration of rlgl)t » without restraint or ln()d_lﬁca-
tion. -, Whether p'ti ticular parts. of the (;ofnmori law™are

apphcable to otir Jocal ciréumstances and suumonland dur.

o
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comes within the province of the courts of justice, and 13_
to be decided by them. Thé common law, like our acts of-
assembly, are subjectto the cofttrol and modification of the
lemslature, and may be abrogated or changed as the gene-
ral assembly may think most conducwe to the general wel-
fare; so that no great iconvenience, if any, can result from
the power. bemur deposited with the judiciary to decide
what the common law i is, and its applicability to the cir-
cumstances of the state, and what part has become obsolete
frem non user or other cause. , E

I think it may be assumed as a position w hich cannot be
controverted, and is free from doubt, that the common law
of England, as it was understood at the time of the de-
clalatlon ot rights, was the law of ﬂ{ar‘/land ‘and T think

the pusition is equally clgarz that it must be'ascertained by
{he writings of ‘leartied mén Jof the profession, by the Judx»
ctal’ recorg!s and adjudoed cases of the courts of Entrland

. The questions now occur, Do the facts contained in the
indictinent constitute the'crime or offence of conspxracy?
And i is conspiracy an oﬁence at common law, mdlctable
and pumshable as such?. . - - - N -

Sergeanf, JIazvkws m his Pleas of the Crow a, ch 72 in
deﬁmnv conspiracy at commion law, makes use of strong
and cvphmt language, and says there can be no doubt bat
that all con[edelames whatsoever, wrong fully to. prejudice
a t]urd persoti, are highly criminal af common law; as where
divers persons confederate togetlier by indirect means te
impoverish a third person.” This definition is carroborated
and supported by adjudged cases in the courts in Lnglana,
and especially in the courts of King’s Bench. , .

In 1 Lev. 125, 1 Burn’® s Justice, 355, The King vs. " Ster-
ling and others, Brewers of Lontlon——lnformatlon for un-
Jawfally conspiring to impoverish the excisemen by making
orders that no'small beer, called gallon_ beer, - shou'd ' be
made for a.certain time, &c. The whole court, concuned_
in the opinion, and g eave judgment for the me .

The statute 33 Edw 1, de conspiratoribus, was made in
afﬁlmance of the common law, and is a final .definition of
the instances or cases of conspiracy mentloned in it; but
certainly it does not comprehend all the cases, of conspua—
cy at the common law, which is most apparent from the
adjudged cases of the courts of En gland on that subject,



..I'C‘OﬁS;lder the adjudica’tions of the courts of ﬁngiamf, Drc. 1821.

rior to the era of the independence of America;as. auth()ri-' :
iy to shmv Nhat the common law of England was_ in: thé

opmlon of thé Judrres of the tribunals of that country, aml
since, that time, to berespected as the opinions ufenhvhtened
judcres of the Jurlsprudence of Fnrrland

“The better opmlon appears to be, that a conspiracy’. to
do an unlawful act is an mdmtable offeirce, althoucrh the
dbject of the conspiracy is not executed. In.this case the
conspiracy to cheat, defraud and impoverish, the: Bank of
the_Cnited States, by appmpuatmcr themome%, prom\smry
notes, and funds of the bank, to the use of the accusedy
has been prmed by ‘the - adwmission and confession of -the
defendarits, and a cofisummation of all tlie ovért acts has
been fully established. - . . - . R

B 'I'he.Poulterer scase;9 Coke, 56, 5:—Thefalsa allz a-antza :

is a false bmdmrr, each to.the oth"e*r, by bond or promise to
exécute some unlawfial act. Before the .unlawful. act ex-
ecuted, the law punishes the coadjunction, confederacy or
false alliance,-to the end to prevent the ynlawful act—
quia quando aliqiid prohibetur, prohibetur et id per quod
pervenitur ad illud.: Et effectus punitur licet nojt sequatur
offectus; and. in- these. cases the common law is a la{#® of
mercy, for 1t prevents the m’dwnant from doing mlschlef
and the mnocent from suffering it. The defendants W ere
pumshed by fine and imprisonment. i

I think it is established by the decisions of the courta of

England, that a conspiracy to cheat is an offence indicta- -

blé and puvishable at common law—Rexr vs. 17 heatly, 2
DBurr. 1125. A cheat or imposition by one person only is
not mdlctable at common law, but a con@rmaq to cheat
by two or more is -indictable at common law, because or-
dinary care and caution is co guard against it. Indict-
ment against Mucarfy and others, for a combination to
cheat in'imposing on.the prosecutor stale beér mixed with
vinegar, for port wine—6 Jiod. 301.  Indictment against
Cope and others, for'a conspiracy to ruin the trade of the’
prosecutm by bribing his apprentlces to put grease ‘into

the paste’ which had spoiled his “cards—1 ‘Strange 144,
Indictment against Kinnersley and Jl[ooro, for a consplraa
cy to charge Lm‘d Sunderland with ende‘n ouring to'com-

mit SOdomy with. $md Moore, in “order to extort money

from Lord Sunderland. T he whole co urt gave- Judumeng ‘

j .
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fine, iniprisonment, &c. and sentenced Migore to stand i i
the pillory, suffer a year s 1mpnsrmment “and to give secu-"':

) nty for his good behdaviour—1 Stra. 193, 196. Indictment

wamst Izzepal Burr. 1520—The indictment sets forth;
that ]?zs;;a[, and two others, did‘wickedly and unl‘awfully;
conspire among theinselves, falsely to accusé John Chil-
ton with h:nmrr takén a 'quantity of human ha]r out of a
bag; &c. for the purpose of exacting and extorting meney
from the said John Chiiton: “The court were of cpinion,
that the indictment was w vll lald ‘and that, the gist of the
offence is the t'n/mcful conbpumv to 111Jure C/ulton by this
false ch'ugc o \ e

A combination amontr ]abomers or mechamcs to raise
their wages, isa conspiracy at common layw, and: -indictable

: (8 Mod. 10,) althouuhlawful for each 3eparately to raise his

wabes. a o e

‘Y consider the doctrme s ﬁ:miy est‘ibhshed bv the de:
cisions of the coutts of England, prior to the era of our
mdepeﬁdence “that a combination or confederacv to do.ari
unhw[‘ul acty is a conspnacy indictable and pumsha,ble at
‘commoh law, that I have deemed it unnecessary to réfer
{o 1 the cases relative to this quéstior, and therefore
'have contented m)self with’ citing some of those wluch
appear to'me most appoqte. ;

The opmmn of Lord. EllenborouOf’L m lee I(mO' V8
Turner tml others, 135 Last, 230; .does not impugn, but
stronfrlv “sanctions and confirms this doctrine. He says
‘the cases of co.ls,)naq have gone far er\ourrh lu, shouh_f
be souy fo push them still further. The charve in the in-
dictment was for committing.a civil- tne~paas " He also
says, all the cases in conspiracy ploceul on the ground
that the “object of the COll:pll‘dC) is to be effected by some
falszlJ . . -

T am of opinion that the Judcrment be reversed 3nd the
demurrer 0\'euulul . . o

; J\EJD(’}MENT REVERSED. "

, " : ) S
The counsel on the part of the state moved the court

for a writ .of proce: dendo to- Harford county court, _;lnect
“ing that court to proceed to-a new trial of the prosccution,
i"lns was resisted by the counsel of the defendants in er-

ror; but Tue Count awarded a writ of procedendo, - -



