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The appellants were convicted in 1961 in the Criminal
Court of Baltimore of'violation of Code (1957), Art. 27, Sec.
577 (Trespass), which prohibits "wanton trespass upon the pri-
vate land of others." They were civil rights demonstrators
who sat 1n Hooper's restaurant in Baltimore, refusing to leave
until the establishment departed from its fixed practice of not
serving negroes. The Judgments'of conviction were affirmed by

this Court in January 1962, Bell v. State, 227 Md. 302, and the

appeliants sought certiorari from thne Supreme Court of the United
states, which granted the writ,‘but not until June 10, 1963.

Bell v. Maryland, 374 U. 3. 805, 10 L. Ed. 2d 1030. Neanwhile,

on Mérch 29, 1963, the CGeneral Assembly of Maryland enacted a
pubiic accommodations law, applicable to Baltimore City and twelve
of Maryland's twenty-thfee counties, whlich took effect on June 1,
1963. This law, which is to be found in Code (1964 supp.), Art.
>49B (Interracial Commission), Sec. 11, made it unlawful for the
owner or operator of a place of public éccommodation, as defined,
to refuse or deny the accommodations, faclliitles or privileges

of the place to any person because of his race, creed, color or

national origin.l Thus the effect of the 1363 3tate statute was

Lon mareh 14, 19y04, the General Assembly re-enacted the pro-

Cvislons of the 1963 law and gave 1t Jtate-wide appllcatlon. The
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to make the trespass act lnapplicable to places of public accom-

modation in Baltimore and the covered Counties.
On June 22, 1964, the Justlces of the Supreme Court handed

down thelr opinlons in the case before us. See Bell v. Maryland,

378 U. 8. 226, 12 L. Ed. 2d 822. Chief Justice Warren and Justices
Clark, Brennan, Stewart, and Goldberg, in an opinion by Mr. Justice
Brennan, explained their votes to remand the case to this Court

for further consideration, in light of the changes in the statutory

law of the State which had been made after the convictions of the
appellants in the Criminal Court of Baltimore. Mr. Justice Black
in dissent, Jjoined by Justices Harlan and White, urged that the

Fourteenth Amendment did not prohibit the owner of a restaurant

from refusing service to negroes. Mr. Justice Goldberg and Chief
~Justice Warren, although Jjoining in the majority opinion, dissented

from the dissent, in a separate opinion and Mr. Justice

1 (cont'd)1964 law provided that it was to go into effect on

June 1, 1964, but petitions were filed calling for a referendum
which, if valid, would suspend the operation of the law under Art.
- XVI of the Maryland Constitutlon. The valldity of these petitilons
was attacked 1n proceedings now pending in the Circuit Court of
Baltimore City. That court recently ordered the referendum to go
on the 1964 general election in November.

Baltimore City enacted an ordinance like the State public
accommodations law (Ordinance No. 1249) on June 8, 1962, shortly
before the passage of the State law. That ordinance was declared
invalid by the Superior Court of Baltimore City, on the ground that
it was in conflict with the State Criminal Trespass statute, a
public general law, and, hence, beyond the power of the City to
enact. Karson's Inn, Inc. v. Mayor & City Council of Baltimore,
Dally Record, February 4, 1963. This Court, on August 6, 1964,
dismissed the appeal as moot, because the General Assembly of
Maryland by Ch. 453 of the Laws of 1963, without otherwlse changing
the statute, had repealed and re-enacted the Crimlnal Trespass Act
to provide that nothing therein contained should preclude the Mayor
and City Council of Baltimore from enacting a public accommodations
act, and that the City had enacted such an ordinance, Ordinance 103,
approved February 26, 1964.



Douglas, with the suppOrt of Mr. Justice Goldberg, filled an
opinion which gave the reasons for his vote to reach the merits
and reverse outright the Jjudgments of conviction.

Tn the oplnlon ol the maJority, Mr. Justlce Bronnan sald
the Court did not reach the constitutional issues presented for
the reasons: (a) Maryland had, since the convictions, abollshed
the crime of wnich the appellants were convicted; (b) an appellate
Court will apply the law in effect at the time of final judgment;
(c) that the judgments in the present cases were not yet final
because they were still on review in the Supreme Court (thus mak-
ing a case where a change in the law has occurred "¥* * * pending
an appeal on a writ of error from the judgment of an inferior

court,"” as in Keller v, state, 12 Md. 322, 326); and (d) 1t would

thus seem that the Maryland Court of Appeals would take account
kof supervening changes in the law and apply the principle that a
statutory offense which has qeased to exlist is no longer punish-
able atkail, and reverse the convictions of the appellants.

Mr. Justice Brennan reached these conclusions upon an in-
terpretation, as the eyes of a majority of the 3Supreme Court saw
b‘it, of (a) the common law of Maryland, and (b) the effect and
operation of Maryland's general savings clause, Code (1957), Art.
1, Sec. 3, which reads as follows:

"The repeal, or the repeal and re-enactment, or the re-
vision, amendment or consolidation of any statute, or of
any section or part of a section of any statute, civil or
criminal, shall not have the effect to release, extlnguilsh,

alter, modify or change, in whole or in part, any penalty,
forfeiture or 1liabllity, elther civil or crimlnal, which
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shall have been incurred under such statute, section or

part thereof, unless the repeallng, repealing and re-enacting,
revising, amending or consolidating act shall expressly so
provide; and such statute, section or part thereof, so re-
pealed, repealed and re-enacted, revised, amended or con-
solldated, shall be treated and held as still remaining in
force for the purpose of sustaining any and all proper ac-
tions, suits, proceedings or prosecutions, civil or crim-

inal, for the enforcement of such penalty, forfeiture or
liability * * "

As to the common law, Mr. Justice Brennan saild (page references
will be to 378 U. 3.):

"For Maryland follows the universal common-law rule that
when the legislature repeals a criminal statute or otherwis
removes the 3tate's condemnation from conduct that was
formerly deemed criminal, thils action requires the dismissal
of a pending c¢riminal proceeding charging such conduct.

The rule appllies to any such proceeding which, at the time
of the supervening legislation, has not yet reached final
disposition in the highest court authorized to review it."
(p. 230) (emphasis supplied)

As to the.Maryland savings clause statute, Mr. Justice Brennan said
that upon examination of that statute and the relevant Maryland
cases the Court was "far from persuaded" that thils Court would hold
'~ the savings clause statute applicable to save the convictions. .
The opinion suggests that since the saving clause refers only to
the "repeal," "repeal and re;enactment,“ "pevision," "amendment"
of"cdnsolidation” of any statute or part thereof, 1t does not in
terns apply to the present shtuatlon because e oy Tament
upon the criminal trespass statute/would seem to be properly de-
scribed by none of these terms." (p. 233) It was then sald:

"The only two that could even arguably apply are 'repeal!

and 'amendment. But neither the city nor the state public

accommodations enactment gives the slignhtest indication
that the legislature considered itself to be 'repealing'



5.
or ‘'amending' the trespass law. Nelther enactment refers
in any way to the trespass law, as 1s characteristically
done when a prior statute 1s being repealed or amended.
This fact alone raises a substantial possibility that the
saving clause would be held inapplicable, for the clause
might be narrowly construed - especially since it is in
derogation of the common law and since thls 15 a crim-
inal case - as requlring that a 'repeal' or 'amendment'
be designated as such in the supervening statute 1itself."
(oo 233-4) |

Further, Justlce Brennan suggested that:

"# * ¥ even if the word 'repeal' or ‘amendment' were deemed
to make the saving clause prima faclie applicable, that
would not be the end of the matter. There would remaln a
substantial possliblllity that the public accommodations
laws would be construed as fa lkpg_within the clause's ex-
ception: ‘'unless the repealing/act shall expressly so
‘provide." (p. 236)
The Court found'support for this possibility in "public policy
considerations"-("a legislature that passes a public accommodations
law making 1t unlawful to deny service on account of race probably
did not desire that persons should still be prosecuted and pun-
ished for the 'crime' of seeking service from a place of public
accommodations which denies it on account of race,") (p. 235)
and because while most criminal statutes speak in the future tense,
and so apply only prospectively, the state enactment speaks in
© the present tense and provides that "it 1s unlawful for an owner
or operator * ¥ *" (emphasis supplied) and this Court in Beard
v. State, 74 Md., 130, found the use of the word "shall” an indi-
cation that the statute was prospective and not intended to apply
to past cases.

The appellants adopt and urge the suggestions and reasoning

of Mr. Justice Brennan's opinion for the majority of the supreme



Court and add the argument that the passége of the Federal Civil
Rignts Act of 1964 (rublic Law 88-352, 78 stat. 241) on July 2,
1964, after the remand by the Supreme Court, overrides State law
and abates Lhe convictions presently under review,

The jtate takes the position that since the acts of tres-
pass herc involved were conducted without violence or outrage,
by students with a bona fide belief that their conduct was con-
stitutionally privileged, and the Leglslature has made conduct
like fthat of the-appellants”lawful and the resulting conduct, like
that of the owner and operator of Hooper's restaurant, unlawful,
"no real interest of the 3tate would likely suffer were these
convictions vitiated," but that fhe applicable and controlling
3tate law inexorably requireé affirmances, and that no federal
law overrides this State law, so that no skirting or ingenious
interpretation of the cases or the statute law éan be avalled
to bring about reversal of t%e Judgments of conviction.

" There is much to be séid for the position of the State that
no harm to the general welfare of the State would be done and'
“that a'desirable‘public result would be achieved 1fkthe convic-
tions were reversed, as the Supreme Court urges, but we, reading
| the Maryland law to have the ineluctable meaning that the State
argues 1t has, feel constrained to avold making bad law because
the caseé may be hard, and to apply the law as we find 1t to be.

It is clear that the common law of Maryland is that the

repeal of a statute creating a criminal offense, aflter conviction
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under the statute but before final Judgment, including the final
Judgment of the highest couft empowered to review the conviction,
requlres‘reversal of the judgment, because the decision must ac-
cord wlth tne law as 1t is at the time of final Jjudgment, Keller

v. State, supra; State v. Clifton, 177 Md. 572; and the general

rule would seem to be the same, United States v. Schooner tegey.,

1 Cranch 103; 1 Sutherland, Statutory Construction (3rd Ed.1943),

Jec. 2043, p. 524, Maryland has applled the rule to situations
where the legislature has not repealed the prior law expressily

or In terms but has passed a subsequent independent act, complete
in itself, the terms of which necessarily were repugnant to or
destroyed the earlier act, in whole or in part, and so had effected
a repeal or amendment by implication, and has done so as fto stat-
utes creating crimes., Davis v, State, 7 Md. 151, 159 (constitu-
tional provision that no law shall be revived, amended or repealed
by reference to 1ts title or section only does not apply to new
independent act, establishing a new policy or reversing a previous
policy of tﬁelstate, for "the very fact of establishing a par-
‘ticular rule of conduct for the public, presupposes an intention
on the part of the legislature, that a contrary rule should not
prevail, and therefore the enactment of one law, 1s as much a

'repeal of all inconsistent laws, as 1if those inconsistent laws

506 (penal statute repealed by implication by a later independent

act since the two were repugnant in thelr provisions and both
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‘ | '\ ‘ (at page 513
could not stand and be executed at the same time). 1In Gambrill /
the sustainihg of a demurrer to the 1ndictment below was affirmed
by this Court in 1911 because "* * ¥ after the repeal of a law
no penality can ve enforced nor punishment lmposed tor its viola-
tion, when in force, without a saving clause in the repealling
statute * * *» " The Legislature apparently took the hint for
in i912 1t passed two general savings clauses (Ch. 120 and Ch.

365 of the laws of 191Z), which together now comprise the substance

of Sec, 3 of Art. 1 of the Code. See dlso McDonagh v. Matthews-

Howard Co., 1060 Md. 264,

We think 1t too plain?for argumént that the passage of the
public accommodations law by the Maryland Legislature brought
about a fundamental change in the State trespass act. It made
lawful in a variety of given sltuatlions what before 1its passage
would have been unlawful in those situations. 1In -those situations
specified by the public accommodations law, that law and' the
trespass act cannot stand together ana both be executed;'and to
that extent, the two are repugnant and in irreconcilable conflict.
On January 31, 1963, the Superior Court of Baltimore in Karson's

Inn, Inc, v. Mayor and Clty Council of Baltimore, Daily Record,

February 4, 1963, declared invalid, as in conflict with Code
(1957), Art. 27, Sec. 577 (the Wantan Trespass section), Ordinance
vNo. 1249 of the Mayor and City Council of Baltimore, approved o
June 8, 1962, which prohibited places of public accommodation,

as defined, from denying services or facilities to any person

because of his race. Soon thereafter the Maryland lLeglslature
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by Ch. 453 of the Laws of 1963 amended Sec. 577 of Art. Z7 of the
Code by adding a proviso that nothing therein should preclude
Baltimovre Citly from enacting public accommodatilons législation
similar to that declared invalid by the Superior Court. There
can be no real doubt of the legislative recognition that there
was repugnancy and 1rreconcilable conflict between the wanton
trespass section of the Codé and the public accommodations 1aks,
such as Ordinance 1249 and Ch. 227 of the Laws of 13863 (the State
public accommodations law, Sec. 11 of Art. 49B of the Code) which
1t had passed before 1t amended Sec. 577 of Art., 27. (The public
accommodations law was passed March 29 an@ the amendment to the
wanton trespass section April 17.) Indeed, the Supreme Cburt in
its remanding dpinion shows its recognition of a fundamental
change in the trespass act in 1its expresséd expectation that this
Court wlll reverse the convictions because the passage of the
public accommodations statutg made the former criminal conduct
of the appellants a crime that no 1onger existed,.

The suggestion in the\opinion of Mr. Justlce Brennan for
a majority of the Supreme Court that the public accommodations
law and ordinance did not repeal or amend the wanton tresbass
act because "* * * neither the e¢ity nor the state * ¥ * enactment
‘gives the slightest indication that the legislature‘considered
itself to be 'repealing' or 'amending' the trespass law'; and |
nelther ™ * * enactment refers in any way to the trespass law,
as 1s characteristically done when a prior statute 1is being re-

pealed or amended" (p. 233) simply will not wash., The action
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of the Legislature in amending the trespasé act to remove in
terms the conflict between that controlling State law and a mu-
nicipal publlc accommodations ordinance, after it had passed a
state public'accommodations law which in necessary effect and
result made a fundamental change in the trespass law, gives rise
to an almost lnescapable inference that the Legislature knew it
was repealing in part, or amending, the trespass law when it
passed the JSftate public accqmmodations act.

There are innumerable‘decisions in almost every state and
in the federal courts holding that a subsequent independent
statute, complete in 1itself, which alters or changes a prior act
in such a way that the two ;fe repugnant and cannot stand to-
gether, in whole or in part, effects a repeal or an amendment of
the earlier act even though there is no referencé whatever in
the later act to the earlier. "An implied amehdment is an act

which purports to be independent of, but which in substance alters,

modifies, or adds to a prior act." 1 Sutherlands Statutory Con-
étructigg (3rd Ed. 1943), Sec. 1913, p. 365. "The definition of
an implied amendment is purely formal - 1t is an amendment that
does not state that it is an amendment."  Sutherland, op. cit.,
Sec..l920, p. 382, and also see Sutherland, op. cit., Secs. 1901
ahd 1921, | 9, |

In Chase v. Unlited States, 256 U. 3. 1,/65 L. Ed. 801, xxxx

the Court heldé%hat a federal act of 1912 impliedly repealed a
of 13882

simliar act/bn the same subjJect matter XX XXXXX because il was

plain that both acts could not be carried out, saylng of the
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later act: "It supersedes, therefore, that act though 1t con-

tains no repealing words." See also United States v. LaFranca,
282 U. 3. 568, 75 L. Ed. 551 (a section of an independent act,
original in form, which in effect added a provision to an exist-

ing act was held amendatory thereof); Baxter v. lcGee, 82 F. 2d

695 (8th Cir.); United States v. Lapp, 244 Fed, 377, 383 (6th
- (10th C¢ir.). In

Cream Co., v. Arden Farms Co., 94 F. Supp. 796, 7498-9 (3. D. Cals),

Yankwich, J, sald:

"Wnether an act is amendatory of existing law is de-
termined not by title alone, or by declarations in the
new act that it purports to amend exlsting law. On tne
contrary, it 1s determined by an examination and compari-
son of 1ts provisions with exlsting law, If its aim is

" to clarify or correct uncertailnties which arose from the
enforcement of the existing law, or to reach situations
which were not covered by the original statute, thne act
is amendatory, even though in its wording 1t does not pur-
port to amend the language of the prior act. Whatever
supplements existing legislation, in order to achileve
more successfully the socletal obJect sought to be ob-
tained may be sald to amend it."

See also Rotbins v. Omnibus R. Co., 32 Cal. 472; State v. Gerhardt

- (Ind.), 44 N. E. 469, and 3tate v. Chadbourne, T4 Me. 506, 508,

where the Court sald:

"And it 1s the effect, not the name given to an act that
determines its character. If 2 subsequent statute does

in fact modify and change the proceedings to be nhad under
a former act, the later act is an amendment of the earlier
act and must be so regarded and treated, although it 1is
nct so called in the act itself."

Many of the cases recognize that repeals and amendments by
implication - equating the two - are not favored but will not be

refused recognition in cases of manifest repugnancy or lrrecon-
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of these are
cilable conflict. Some/kxxkxkx Watson v. Strohl (Ind.), 46 N. E,.

2d 204; State v. LaRue's, Inc. (Ind.), 154 N. E. 24 708, 712;

Co-Ordinated Transport v. Barrett (I1l.), 1006 N. E. 2d 510, 515;
Jordan v. Melropolltan san. Dist. of Greater Chlcago (111.), 1bY
N. E. 2d 297, 303; State v. Fowler (Ore.), 295 F. 2d 167, 173;
Rickards v. State (Del.), 77 A. 2d 199, 203; Bedingfield v.

see also
Farkerson (Ga.), 9% S. E. 2d 714, 718;/82 C. J. 5. Statutes Secs

252, 262, pp. 418, 432,

Maryland has been in accord with the authorities elsewhere
'(including the fact that the repealing or amending act need not
in terms refer to the earlier act) although the cases in this
State where there has been only a partial repugnancy nave thought
of and referred to the result as a repeal by implication pro
tanto, rather than as an amendment by implication. GSee Migglns
v. Mallott, 169 Md. 435; Beall v, Southern Md. Agri. Asso., 130

Md, 305, 311-312, and cases clted; Ulman v, State, 137 Md. iz,

645, and cases cited; State v. Gambrill, Davis v. State, McDonagh

v. Matthews-Howard Co., all supra; Green v. State, 170 Md. 134,

and Fennsylvenia R. Co. v. Green, 171 Md. 63, 67-6G.

Finding, as we do, that Ch. 453 of the Laws of 1963 (Code,
1964 Supplement,. Art. 49B, Sec. 11), by.necessary and compelling
implication repealed pro tanto, or similarly amended, Code (1557),
Art. 27, 3ec. 577, it follows that the provisions of the general
saving clause statute, Code (1957), Art. 1, 3ec. 3, (that repeal

or amendment of a statute shall not release, extingulsh or change
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the criminal penalties imposed on the appellants unless the re-

applies.
pealing statute "expressly so provide.")/The part of the saving

clause statute here pertinent was taken from a similar clause
enacted by Congress in 1871, 1 U. S. C. Sec. 109. The federal
saving clause was applied by the Supreme Court in United States

v. Reisinger, 128 U. 5. 398, 32 L. Ed. 480, and Great Northern

y. Co, v. United States, 208 U. s. 452 2 L, Ed. 507, 3ee also
K. Co. ¥, Unied siates, (584 a8 :

United states v. Carter, 171 F. 2d 53Q/ Its effect is discussed

in 3tate v, Clifton, 177 Md. 572, 576, where the Court said:

"While the repeal of a statute prevents any further pro-
ceedings thereunder at common law, it is well established
that where there 1s a saving clause granting to the state
or federal government the right to punish for offenses
commlitted before the repeal, the general rule 1s rescinded.

The saving clause may be contained in the repealing stat-

ute, or it may be a general provision which applies to

all penal statutes. 1In either case, 1t has the effect of

continuing the repealed statute in force for the purpose

of punishing for the offenses committed prior to the re-
peal."

We see no basis for finding an express direction by the
Legislature in the public accommodations law that existing crim-
inal liabilities or penalties were to be extingulshed. The Legis-
lature must be presumed to have known that under Sec. 3 of Art. 1
of the Code an express direction, in so many words, was required
to show legisliative intent to effect such an extingulishment.

The demonstrated preoccupation of the Legislature with the effect
of the public accommodations law on the trespass act strengthens
the view that it would have been completely explicit in its di-

rections had it wilshed to change the general rule establlshed
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by the saving clause,

The suggestion of Mr. Justlce Brennan for the majority 6f
the Supreme Court that fthe use of the present tense in the public
uuuummnduplunu law sumounted to an express provislon within the
meaning of the general saving clause that exlsting criminal lia-
bilities should be extinguished, under the reasonlng of Beard

v. dtate, supra, 18, we think, much too tenuous and 1lnsubstantial

to stand up. 1In the flrst place, Beard was declded years before
the general saving clause became a part of Maryland law and the
opinion recognizes that had the repealing statute contalined an
express saving of pending cases from 1ts operation the prior pen-
alty undoubtedly could have been imposed. In the second place
the language of the public accommodations law that "it is unlawful"
xxxxxxX clearly means, we are convinced, that it is unlawful from
and after thé effective date of the act to do the proscribed
things; that 1s, the passage of the act makes them unlawful.

The Legislature knew that this Court, and other courts of the
State, had held that it was lawful for owners and operators of
the places defined in the act to refuse to serve those they did
not choose to serve and to invoke the trespass act against those
who refused to leave their property. The 1963 trespass act in
terms applied only to certain named places and did not apply to
other named places, and for this reason, if for no other, it

must be inferred that the Leglislature was not declaring in the

act the existing Maryland common law or existing constltutional
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rights but, rather, was creéting new law, effective only from
the date of its passage.

We have been referred to and found notining to indicate a
legislative intent that so much of the tréspass act as was rendered

nugatory by the accommodations law was not to survive to support

past convictions for its violation. _
‘ Federal
Finally, we see nothing in the/Civil Rights Act of 1964 to
indicate that it was to apply other than prospectively. It con-
sistently uses the word "shall" which this Court found persuasive

in Beard v. State, supra, to show prospective applicatlon. The

general presumptlion 1s that all statutes, State and federal, are

intended to operate prospectively and the presumption is found

to have been rebutted only if there are clear expressions in the

statute to the contrary. Retroactivity, even where permissible,
is not favored and is not found, except upon the plalnest mandate

in the act. Bruner v. United States, 343 U. S. 112, 36 L. Ed.
Comn'r.,

786; Claridge Apt§:'Co. V.

@ euwdligar
- W,

R 323 U. S,
Federal
141, 89 L. Ed. 139. There is no expression in the f£ivil Rights

Act to rebut the usual presumption. If it were possible to
reasoningly discover from the terms of the act - we do not think
it 1s - that the Congress intended the act to operate retrospec-
tively, the owners and operators of covered establishments, who
had discriminated before the passage of the act, would be subject
to the sanctions of the act provided for such behavlior and we are
certaln Congress intended no such result.

JUDGMENTS_AFFIRMED, WITH COSTS.



