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Oppenheimer, J., dissenting.

The only difference between the majority of the Court and
myself is on the issue of whether the convictions of the ap-
pellarts for acts which, under the Maryland public accommodatilons
law would today be 1egalﬁ are to ke upheld because of the saving
clause statute., I agree with my brethren that the passage of
the'1963 publlc accomﬁodationa law brought about a fundamental
change in the criminal trespass statute; that, 1n the situa-
tions specified in the public accommodations law, the two enact-
ments are repugnant and are in irreconcllable conflict; and that
the common law of Maryland 1s that our decision must accord with
the law as it is at the time of final Jjudgment. It is undisputed
that, because of the remand of the cases to us by the Supreme |
Court of the United States, after our affirmance of the con-

victions in Bell v, State, 227 Md. 302, 176 A.2d 771 {1962),

and after the passage of the public accommodations law, the
Judgments of conviction have not become final. It 1s implicit
in the opinion of the majority, and is clearly the law, that,
apart from the‘opefation of the saving clause statute, the con-
vietions could not now sténd. The majority holds, however, that,
while the publilc accommodétions law does not in terms amend or’
repeai thercriminal.trespass statute, the saving clause statute

1s nevertheless operatlve. With all due deference to the views

of my brethren, I disagree,
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The question 1s one of statutory construction, of phrase-
ology and inferences, but as in other cases 1n which the Court
must determine the wmeaning of leglslatlve enactmenta, we muat

look to the nature and purpose of the statutea. Darnall v,

Connor, 161 Md. 210, 155 Atl, 894 (1931); Shub _v. Simpson, 140

M3. 157, Gu k.2d 332 (1450)., The public accommodatlons law
deals with important rights of the individual, In essence, 1t
not only negates the criminal nature of certain acts which
formerly constituted trespasses but it restricts the very prop-
erty rights which the criminal trespass statute was designed,

in part at least, to protect. The effeét of the public accommo-
dations law 1ncludes the r?moval of a property right which
formerly exlsted and the sébstitution of an affirmative personal
right, This is a positivelanﬁ basie change in the rule which
governs the law. The saving clause statute has the effect of
continuing a prior criminal statute in force fdr-the purpose

" of punishing offenses committed prior to a change in law which:

makes the same acts legal in the future. State v. Clifton, 177

M3. 572, 576, 10 A.2d 703 (1940). While the saving clause
statute does not of itself impose a criminal penalty, it con-
tinues in effect penalties which, but fo: it, would be abolished,
and therefore, in wmy opinion, should he gubject‘to the same
-strict construction which applies to laws which impose the
penalties in the first instance, The rights and libertles of
the individual against the State are dlrectly lnvolved in both

See ' .
State v, Fleming, 173 Md. 192, 195 Atl. 392 (1u37);

——

Wanzer v. State, 202 Md,. 601, 611, 97 A.2d 9li {1057

cages./
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The saving clause stétute, by its ‘ferms, applles only to
the "repeal, or the repeal and re-enactment, or the revision,
amendment or congolidation of any statute, or of any sectlon
or part of a section of any statute.” Code (1957) Article 1,
Section 3. When there is such repeal or amendment, the act
has the effect of continulng the repealed or amended statute

in force for the purposes of punishing the offenses committed

: mendment or
prior to the/repeal. Where it 1s applicable, it affects a

change in the common law,

The common law principle which the saving clause statute
affects,when it 1is applicable, was stated by Chief Justice
Marshall in these words:

"It 1s in the general true that the
province of an appellate court is only
to enquilre whether a Jjudgment when rend-
ered was erroneous or not. -  But 1f sub-
gsequent to the Judgment and before the
declision of the appellate court, a law
intervenea and positively changes the
rule which governs, the law must be
obeyed, or its obligation denled. If
the law be constitutional * * * I know
of no court which can contest 1ts obli-
gatlon * ¥ * * Tn such a case the court
must decide according to existing laws,
and if it be necessary to set aside a
Judgment, rightful when rendered, but
which cannot be affirmed but in violation
of law, the judgment must be set aside.”
United States v, Schooner Pegegy, 1 Cranch
103, 110 {Io0L]).

This language was cited with approval in Keller v, State, 12 Md.

322, 71 Am. Dec. {1858). 1In most of the decisions applying the

principle, the subsequent legisliation repealed or amended the
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prior act under which there was a convictlion. The rule applies
also, however, where there i3 no repeal or amendment but where
the effect of the prior iaw is abrogated or destroyed. 1L Suther-

land, 3tatutory Conﬁtruction, §2043 (3d ed. 1943); Berger v,

Berger, 104 Wis. 282, B0 N.W. 585 (1899).

The majorityo g?ég? in effect, that whenever the principle
enunclated by Marshall and followed by:us in Keller and subse-
guenl cases comes into effect, it does so hecause the prior rule
or statute has been repealed or amended, and that when, as 1in
this case, the subsequentlact contains no language of repeal or
amendment, the repeal or amendment 1s to be implied, and there-
fore, the saving clause statute becomes operative. This feason—
ing, to me, dlsregards the distinction between 1nvalidity of
prior convictions because. of subsequent legislative repeal or
amendment and invalidity because of a fundamental change in the
law - here, of basic individual and property rights - which, of
itself, makes the.prior cqnvictions repugnant to present policy.

Many cases, apblying fhe common-law rule, use language of
impliéd repeal or amendmeﬁt as a means of setting aslde prilor
convictions in the light of subsequent enactments; they do not
reach the other prong of the rule. None of the cases cited in
the majority opinlon on this point deals with the construction
of a saving clause statute such as 1s here involved; they only
go to the survivalpor setting aside of the prior convictlon

because of the subsequent change in law.

The effect of the majority opinion on the polnt is to
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construe the savihg clause statute to bxtend‘to any legislative
change which makes prior 1lllegal acts legal., The sftatute does
not so read, and, Iin my opinion, should not be so construed.
Nor, in my oplnion, did the Legislature in enacting the
1963 public accommodations law intend to save convictions under
the criminal trespass statute by way of impliedly repealing in
part or amending that act so that the saving'clause statute
would become operative. The enactment of the publlec accommo-
dations law followed the passage of a Baltimore City ordinance
to the same effect, The ordinance had, been introduced after
the appellants had been convicted and while their appeals from
the convictions were pending in this Court. ?he ordinance was
passed on the same day thgt the petitién for certiorari ffom
our.decision affirming tﬁe convictions was filed in the United
States Supreme Court. Further, the ordinance contained no
saﬁing’clause, and 1t is generally held that state saving stat-

utes do not apply to ordinances. Pleasant Grove City v. Lindsay,

41 Utah 154, 125 P. 389 (1912); Barton v. Corporatlion of Gadsten,

79 Ala, 495 {1885); In Re Yeoman, 227 N.Y.S3. 711, 131 Misc. 669

(1928). On these facts, there is a strong inference that it was
the intent of the Mayor and City Council that the ordinance should
apply to the convictions of the appellants as well as to future
aimilar actions. The General Assembly passed the public accommo-
dations law when the validity of the City ordinance was under
attack 1in substantially the same language as that of the City

ordinance.
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As the majority-opinio& peints out, a few weeks after 1t
" had passed the 1963 public accommodations law, the Legislature
repealed and re-enacted the crimihal trespass statute. This
re-enactment was in the same terms as those of the earller act,
except for the additlon of a proviso enabling the Mayor and City
Council of Baltimore to enact legislation such as its former
ordinance, Thls re-enactment of the criminal trespass statute
did not refer in any way to the public accommodations law, If,
as the majority holds, the latter 1éw repealed in part or amended
the criminal trespass‘staﬁute, it 1s reasonable to assume that,
in re-enacting the trespass statute after it had passed the
public accommodatlions 1aw,‘the Legislature would have spelled
out the changes which, in the opinion of the majority, it had
intended to make. ‘A more probable expiénation of the legislat-
ive intent, it seems to me, 1s that thé Legimlature recognized
by its acts that the public accommodations law -d1d not repeal
or amend the criminal trespass law but rather fundamentally
changed public policy. asltp certain baslic rights. It was
that direct fundamental change, rather than implied leglslative
action, which vitiated the appellants' convictions.

In no prior case have we held that the saving clause statute
operates to continue a former law in effect for the purpose of
punishing an offense comqitted prior to the subsequent legis-

lation where the later act did not either in terms eliiminate

the criminality of the defendant's action or change the penalties,

Cf. State_ v, Clifton, supra; State v. Kennerly, 204 M3d. 412, 104
A.2d 630 (195L).
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/public accommodations law, did nelther. What the Legislature

did in repealing and re-enacting the criminal trespass statute
a few weeks after 1t had passed the publlc accommodations law,
without altering the terminology of the trespass statute, was.
An effect to recognize the change in the meaning of what con-
stitutes "wanton trespass” effected by the public accommadations
law, fThis later action, in my opinion, strengthens the inference
tliat, when the Leglslature created new rights in the public ac-
commodations law, it did not intend thé saving clause statute,
which is only applicable 1in cases of amendment or repeal, to
apply. ‘.

In two cases decided by this Court when the saving clause
statute was 1in effect, a §ubsequent law was in basic conflict
with prior legislation. in both cases, the Court held that an

action upon the prior act could not lle. 8tate v. American

Bonding Co., 128 Md. 268, .97 Atl. 529 (1916); Green v. State,
170 Ma. 134, 183 Atl. 526 ,{1936). In neither case was there a

reference to the saving clause statute. In State v. Clifton,

supra, this Court said that the reason the saving clause statute
was.not applied in those cases was because "in neither of those
proceedings did it appear that any penalty, forfeiture or lia-
bility had actually been incurred." 177 Md. at 576. The terms
of the saving clause statute make it applicable only when a

penalty, forfeiture or liablility has been incurred. REXEWHIZEY

BRQAUIEXBEXKRExRERBEXSEFMEEXENE Other terms of the statute make

1t applicable only when the gubseguent law amends or repeals
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the prior enactment. Uhdef what seems to me to be a proper
construction of the saving clause statute, whiéh is penai in
nature, there was no such repeal or amendment intended in the
public accommodations law.

The Jjudgments of convictlons should;be reversed,



