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IN THE COURT OF APPEALS OF MARYLAND
APPEAL FROM THE BALTIMORE CITY COURT.

Action commenced in the Baltimore City Court on the
18th day of April, in the year 1935, by the filing by Don-
ald @. Murray, otherwise Donald Gaines Murray, of a
Petition for a Writ of Mandamus directed to the mem-
bers of the Board of Regents of thie University of Mary-
land, teo accept the application of vour Petitioner and his
investigatiou fee, and to cousider the same and to investi-
gate his qualifications in the regular manner as an appli-
cant for admission as a first year student in the Day
School of the School of Liaw of the University of Mary-
land for the academie year 1935-1936.

Petition for Writ of Mandamus and Petitioner’s Ex-
hibits A and B, filed the 18th day of April, 1935:

In the Baltimore Cify Court.

Donald G. Murray, 1522 MeCulloh Street,
Baltimare, Maryland,

vs.

Raymond A. Pearson, President; W. M. Ilillegeist, Regis-
trar, and George M, Shriver, John M. Dennis, William
P. Cole, Henry Holzapfel, John E. Pane, Dr. W. W,
Skinner, Mrs. John L. Whitehurst and J. Milton Pat-
terson, Members of the Board of Regents of the Uni-
versity of Maryland.

PETITION FOR A WRIT OF MANDAMUS.
To the Honorable, the Jodge of said Conrt:
The petition of Donald G, Murray respectfully shows:

First: Donald G. Murray, otherwise Donald Gaines
Murray, is twenty-one yvears of age, a citizen of the
United States and the State of Maryland and resides in
Baltimore City. He has applied for admission as a first



year student in the Day School of the School of Law of
the University of Maryland, for the academic year be-
ginning September 25, 1935.

Second: Raymond A. Pearson is the President and
Exeentive Head of the University of Maryland, W, M.
Hillegeist is the Registrar of the Baltimore Schools of
the said University of Maryland, which include the School
of Law. George M. Shriver, John M. Dennis, William
P. Cole, Henry Holzapfel, John K. Raine, Dr. W. W.
Skinner, Clinton L. Riggs, Mrs. John L. Whitehurst and
J. Milton Patterson constitute the Board of Regents of
the University of Maryland.

Third ;: The University of Maryland is an administra-
tive department of the State of Maryland. It is a State
institution performing an essential governmental fune-
tion. The funds for its snppert and maintenance are
prinecipally derived from the general Treasury of the
State, out of funds procured by taxes collected {rom the
citizens of Marvland. The appropriations for it are made
by the Legislature of the State of Maryland as part of
the public sehool system.

Tourth: The charter of the University of Maryland as
enacted from time to time by the Legislature of the State
of Maryland provides:

“That the said University shall be founded and main-
tained apon the most liberal plan, for the benefit of stu-
dents of every conntry and every foreign denomination,
who shall be freely admitted to equal privileges and ad-
vantages of edncation, and to all the honors of the Uni-
versity, according to their merit, without requiring or
enforeing any religious or civil test, upon any particular
plan of religious worship or serviee.”

Fifth: Under the Acts of the Legislature of the State
of Maryland which form the charter of the University
of Maryland, as now constituted, the Board of Regents,
who are appointed by the Governor, by and with the
consent of the Senate, are vested with the powers of gov-
erning the University. The President of the University
of Maryland and the Registrar of the Baltimore Schools
aforesaid funetion as their agents under their super-
vision and control.



Sixth: Under the charter of the University of Mary-
lIand the Facnity of Law is expressly established and the
T'aculty of Law conduncts a School of Law of the Unj-
versity of Maryland as an integral component part of
said University subject to the laws and regulations gov-
erning the same. "Phe aforesaid School of Law is the ouly
State institntion which affords a legal ednoation and is
the only law school in Maryland approved by the Amer-
iean Bar Associntion and a member of the Association of
American Law Schools, which gives it and its graduates
high standing among the legal profession.

Seventh: The Faenlty of Law offers two courses in
said School of Law: a day course of three years, de-
nominated a Day School, and an evening course of four
years, denominated an Jvening School, each leading to
the degree of Bachelar of Laws. The requirements for
admission to either courses are:

“‘The requirements for admission are those of the As-
sociation of American Law School, Applicants tor ad-
nission as eandidates for a degree are required to pro-
cuce evidence of the completion of at least one-half of
the work acceptable for a Bachelor’s degree granted on
the basis of a four-year period of sindy by the Univer-
sity of Maryland or a principal college ov university in
this State. To meet this requirement a candidate for
edmission must present at least sixty smester honrs (or
their equivalent} of college work taken in an institution
spproved by standard acerediting ageneles and exelmsive
of eredit earned in nen-theery courses in military seci-
ence, hygiene, domestic arts, physical education, voeal or
instrumental musie, or other conrses without intellectual
content of substantial value. Such pre-legal work must
Ve done in residence and no eredit is allowed for work
done in correspondence or extension conrses.”

Bighth: Application blanks for admission to the Sehool
of Law are furnished to prospective applicants by the
Board of Regents acting by and throngh the defendant
W. M. Hillegeist, Registrar. Said applications are filled
ont hy the prospective candidates and hy rvegulation of
the Board of Regents and the Faenlty of Law returned
to the said Registrar together with an investigation fee
of two dollars.



Ninth: The academic year 1935-1936 for the Day
Sehool of the School of Law of the University of Mary-
land begins September 25, 1935, according to the official
announcement of said Scheol of Law as issued by the
University of Maryland.

Tenth: The Petitioner, Donald G. Murray, is a candi-
date for admission as a first year student in the Day
School of the School of Law of the University of Mary-
land, and is folly qualified in all lawful and proper re-
speets for admission thercto. He is a resident of the
State of Maryland, twenty-one years of age, and a grad-
nate of Amherst Coliege with the degree of Bachelor of
Arts conferred in 1934, Amherst College is an institu-
tion approved by standard acerediting agencies having
regional jurisdiction in the premises, and Petitioner’s
Bachelor’s degree was awarded upon successful comple-
tion of a four-year residence conrse of more than sixty
hours of resident college work exclusive of credit earned
in non-theory courses in military scienee, hygiene, domes-
tic arts, physical education, voeal or instrumental musie,
or other conrses without intelleetual content of substan-
tial value.

Eleventh: The TPetitioner on or about January 24,
1935, pursuant {o and in accordance with the aforesaid
rules and regulations, same being the rules and regula-
tions of the Facully of Law and the Board of Regents,
made and filed in proper form with the respondent W. M.
HMillegeist, Registrar aforesaid, an applieation on a blank
provided by the Respondents, copy of which is attached
hereto as ““Hixhibit A’" and praved to he read in full as
a part hereof. With said applieation Petitioner also for-
warded 1o said Registrar the preseribed Two Dollars
for investigation fee, hy United States Post Office monev
order, which is attached hereto as Txhibit B’ and
praved to he read in fnll as a part hercof.

Twelfth: The Respondents however wrongfully and
arbitrarily refused to receive said application and said
investigation fee, and hy letter dated February 9, 1935,
the Respondents Pearson and Tlillegeist returned said
application and investigation fee to Petitioner, and re-
fused to consider hiz application and/or investigate Pe-
itioner’s qualifieations.  Therenpon the Petitioner, by
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registered letter forwarded the same application blank
and investigation fee to the Respondents, the Board of
Regents {except the Respondent J. Milton Patterson who
was then not a member of said Board), and appealed to
said Board of Regents to accept and consider his appli-
cation. Nevertheless, the Respondent Pearson, before the
Board of Regents next had a meeting, wrongfully and
arbitrarily returned the said investigation fee, although
he retained Petitioner’s said application blank, and again
notified Petitioner that his application would not be con-
sidered as received and that his qualifieations would not
be investigated.

Thirteenth: The Board of Regents aforesaid has had
ample time and adequate opportunity to consider and act
upon Petitioner’s appeal aforesaid; but Petitioner is in-
formed and believes, and therefore avers, that said ap-
peal has been ignored and that the Board of Regents has
not and does not intend to act thercon.

Founrtecenth: The petitioner is ready, willing and able
to perform any lawful requirements and pay all proper
fees and provide himself with all the necessary facilities
for admission as a first year student of the Day School
of the School of Law of the University of Maryland. Pe-
titioner hereby again tenders his application and investi-
gation fee to the Respondents, and is ready, willing and
able to do so in open Court.

Fitteenth: The actions of the Respondents in refnsing
to aecept and consider the application of the Petitioner
and said investigation fee were unanthorized by act of
the Legislature of the State of Marvland, or other law
in foree therein, and were wrong, unlawfnl and arbitrary.

Sixteenth: The said actions of the Respondents vio-
lated the Fourteenth Amendment to the Constitution of
the United States, in that they amounted to a denial to
Petitioner, a citizen of the United States and of the State
of Marvland, by the State of Maryland or an adminis-
trative department thereof, of the equal protection and
benefit of the laws, as secured to him by the said Four-
teenth Amendment and the Iaw of the land; and in that
sneh acts were unequal, oppressive and diseriminatory
and deprived the said Donald G. Murray, Petitioner, of
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Order of Court annexed to the aforegoing Petition:
ORDER. '

Upon the aforegoing Petition for Writ of Mandamus
and affidavit, it is this eighteenth day of April, 1935, by
the Baltimore City Court, ORDERED that the Man-
damus prayed for in the said Petition be granted and
issued forthwith unless cause to the contrary be shown
by the defendants, Raymond A. Pearson, W. M. Hille-
geist, George M. Shriver, John M. Dennis, William P.
Cale, Henry Holzapfel, John E. Raine, Dr. W. W. Skin-
ner, Mrs. John L. Whitchurst and J. Milton Patterson,
on or before the 6th day of May, 1935, provided a copy
of this petition and order be served upon the said De-
fendants on or before the 25th day of April, 1935.

CHARLES . STEIN.
Rule Answer.

Answer of the Defendants to the Petition for a Writ
of Mandamus filed the 6th day of May, 1935:

ANSWER.

Now come the defendants, by Herbert R. O’Conor, At-
torney Qeneral, and Charles T. LeViness, Assistant At-
torney General, their attorneys, and for answer to the
petition for a writ of mandamus herein filed against them

say:

1. They admit the allegations of fact contained in the
first paragraph of said petition.

9. They admit the allegations of fact contained in the
second paragraph of said petition.

3. They admit the allegations of fact contained in the
third paragraph of said petition, with this qualification
that the Baltimore Schools of the University of Mary-
land, of which the Law School is a part, do not derive
their maintenance funds principally from the general
treasnry of the State but are supported principally by
tuition fees paid by students in said scheols.
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4. They admit the allegations of fact contained in the
fourth paragraph of said petition.

5. They admit the allegations of fact contained in the
fifth paragraph of said petition.

6. They admit the allegations of fact contained in the
sixth paragraph of said petition.

7. They admit the allegations of fact contained in the
seventh paragraph of said petition.

8. They admit the allegations of fact contained in the
cighth paragraph of said petition.

9. They admit the allegations of fact contained in the
ninth paragraph of said petition.

10. The defendants have no personal knowledge of
the matters and facts alleged in the tenth paragraph of
said petition, and, therefore, can neither admit nor deny
the same; however, they demand strict proof of such as
may be pertinent to this case.

11. The defendants admit that the petitioner has ap-
plied in due form for admission to the Law School of the
University of Maryland, as alleged in the eleventh para-
graph of said petition.

12, The defendants admit that the petitioner has been
denied admittance to the Law School of the University
of Maryland, but deny that they have wrongfully or arbi-
trarily done so, as alleged in the twelfth paragraph of
said petition, their reasons for such denial being herein-
after set out.

13. The defendants comprising the Board of Regents
aforesaid admit that they have had ample time and ade-
quate opportunity to consider and act upon the peti-
tioner’s appeal to them; further they aver that they have
acted thereon and that President Pearson’s letter to the
Petitioner, dated March 8th, 1935, referring him to How-
ard University in Washington, constituted an answer for
the said Board of Regents; the defendants specifically
deny that P’etitioner’s appeal has been ignored, and that
the said Board of Regents does not intend to act thereon.

14, The defendants have no personal knowledge of
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the matters and facts alleged in the fourteenth paragraph
of said petition, and hence can neither admit nor deny
the same.

15. The defendants specifically deny the matters and
facts alleged in the fifteenth paragraph of said petition.

16. The defendants specifically deny the matters and
facts alleged in the sixteenth paragraph of said petition.

17. The defendants specifically deny the matters and
facts alleged in the seventeenth paragraph of said peti-
tion.

And for a further answer to the said petition the de-
fendants say:

1. That the State of Maryland, in order to afford ade-
quate educational facilities to colored persons of the
State, has provided separate and satisfactory institutions
of learning for the exclusive nse and benefit of snch eol-
ored persons, or otherwise has supplied equal opportuni-
ties for education to colored persons, and that the peti-
tioner is a negro or a member of the colored race, and is
entitled to the benefits of the special provisions made
for members of his race.

9. That the General Assembly of this State has set
up and the State now maintains an elaborate system of
free public education for negro children, provided in
Article 77, Sections 200 et seq. of the Code of Public
General Laws; that the State fnrther offers industrial
schools for negro students, provided by Article 77, Sec.
211 et. seq. of the Clode; that the State further offers nor-
mal school edneation to instruet colored {eachers in the
science of education, as provided in Article 77, Section
256 of the Code; that the State has for many years con-
ducted for negro students an institution of higher learn-
ing known as Princess Anne Academy, at Princess Anne,
Maryland; and that the Legislature of 1933 passed an
act providing funds to establish partial scholarships at
Morgan College or at institutions outside the State of
Maryland, for negro students desiring to take profes-
sional eourses or such other work as is not offered at
Princess Anne Academy, said Aet being known as Chap-
ter 234 of the Aets of 1933 and reading as follows:
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NEGRO IDUCATION UNDER THE MORRILL
ACT 214A. ““That the funds for residence education
now received by the University of Maryland from the
Government of the United States under the Morrill Aet,
now amonnting to $50,000 per year, shall be divided on
the basis of the population of the State of Maryland as
shown by the latest census, so that a percentum of these
funds equal fo the percentum of the negro population to
the whole population of the State, shall be expended by
the Comptroller of the State, upon recommendation of
the Regents of the University of Maryland, for the bene-
fit and ip the interests of the Princess Anne Academy,

““The Board of Regents of the University of Maryland
may allocate such part of the state appropriation for
Princess Anne Academy or other funds of the Academy
as may be by it deemed advisable to establish partial
scholarships at Morgan College or at institutions outside
of the State of Maryland, for negro students who may
apply for such privileges, and who may, by adequate tests,
be proved worthy to take professional courses or such
other work as is not offered in the said Princess Anne
Academy, but which is offered for white students in the
University of Maryland; and the Board of Regents of
the University of Maryland shall have anthority to name
a Board which shall prepare and conduct snch tests as
it may deem necessary and advisable in order to deter-
mine which applicants for scholarships may be worthy
of such awards’.

That the 1935 Legislature, hy Chapter 577, of the Aects
of 1935, approved April 29, 1935, created a commission
on Higher Kducation of Negroes to administer the snm
of $10,000 for scholarships to negroes to attend ecollege
out of the State; and it is expressly provided by said Act
that these scholarships arve for ‘‘college, medical, law
or other professional courses’’, for the ‘“colored youth
of the State who do not have facilities in the State for
such courses’’.

3. That the State, therefore, offers substantially the
same edneational advantages to negro students, not only
in school and college work hut also in professional work,
as it offers to white students.

4. That on the eighth day of December, 1934, the
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petitioner made application in writing to the Dean of the
Law School of the University of Maryland for a formal
applieztion blank and bulletin of the Law School; that
on the fourteenth day of December, 1934, the defendant
Pearscn replied to the Petitioner, calling his attention
to the passage by the 1933 Legislature of the above men-
tioned Act of the Assembly, ‘‘creating partial scholar-
ships at Morgan College or institutions outside of the
State for megro students who may desire to take pro-
fessional courses or other work not given at the Princess
Anne Academy’’; that the defendant Pearson in said
letter further informed Petitioner that if he desired to
make zpplication for such scholarship, he would see that
such application was duly filed; that on the sixth day of
March. 1935, the Petitioner therenpon addressed a letter
to the Board of Regents of the University of Maryland,
in which he stated that he had made application to be
admitted to the Law School of the University of Mary-
land, and that the officials of the University had refused
to consider his application and had returned to him the
applieation and money order for a $2.00 fee; that peti-
tioner in said letter further stated that he was qualified
for admission to the Law School and appealed to the
said Board to aceept his application; on the eighth day
of March, 1935, the defendant Pearson therenpon an-
swered the aforementioned letter to the Board of Regents
of the University of Maryland, calling to Petitioner’s
attention the exceptional facilities open to him for the
study of law in Howard University in Washington at a
lower cost to a student than the tuition and fees in the
University of Maryland Law School.

5. That it has been the policy of this State to provide
adequate educational facilities for negro students in pro-
portion to the demand for same; and that there has never
been a demand in this State, except in isolated instances
such as in the present case, for legal eduecation for negro
students; that the State maintains an elaborate system
of fres education for negroes in this State which cares
for substantially all the edueational requirements of its
nogro citizens, insofar as it is able so to do and in sub-
stantially the same proportion, according to their num-
bers, ¢s for white students; and that for those few negro
citizens who desire professional study not otherwise



provided for in the State, scholarships out of the State
are provided as aforesaid.

6. That the petitioner may suffer no damage by the
denial of his application for the reason that the tuition
and charges at Howard University, which offers facilities
for legal study of high standards, which standards com-
pare favorably with those of the University of Maryland
School of Law, are lower than those charged to citizens
of Maryland here at the said University of Maryland
School of Law,

And now having fully answered the said petition for a
writ of mandamus, the defendants pray that they may be
henee dismissed with their costs.

And as in duty bound, ete.

HERBERT R. O’CONOR,
Attorney General,

CHARLES T. LeVINESS, 3rd,

Assigtant Attorney General.
Attorneys for Defendants.

State of Maryland, City of Baltimore, to wit:

I Hereby Certify that on this 4th day of May, 1935, be-
fore me the subseriber, a Notary Publie of the State of
Maryland, in and for Baltimore City aforesaid, person-
ally appeared Raymond A. Pearson, President of the
University of Maryland, on his own behalf and on behalf
of the other defendants in this case, and made oath in
due form of law that the matters and facts contained in
the foregoing answer are true fo the best of his knowl-
cdge and belief,

Witness my band and Notarial Seal.

HATTIE F. FUXMAN,
{Beal) Notary Public.
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system of education for Negroes in Maryland, free or
otherwise. He avers that the State through ifs General
Assembly, in violation of the 14th Amendment of the Con-
stitution of the United States, has established a system
of education for Negroes in Maryland unequal, inferior
and inadequate in every respeect; that in the matter of
school terms, teachers’ salary schedules, transportation,
physical plant, number and distribution of schools, cur-
rienlum offerings, enforeement of school attendance laws,
and other respects, the State both by law and official ad-
ministrative policy discriminates directly itself and/or
through its subordinate governmental sobdivisions hav-
ing jurisdiction in its premises, against its Negro citi-
zens and the Negro popnlation of the State. Further
he denies that the State maintaing or provides any insti-
tution of higher learning for Negroes, except a State Nor-
mal School. He denies that the Princess Anne Academy
is an institution of higher learning, and avers that the de-
fendants, the Board of Regents, and their predecessors in
office, have deliberately maintained the said Princess
Anne Academy as an inferior, ill-equipped, underfinanced
and poorly staffed institntion of less than true collegiate
or junior collegiate rating, under the guise of an institn-
tion for higher learning and labelled the Eastern Branch
of the University of Maryland, and that the same consti-
tutes a fraud upon the rights of the Negro citizens of
the State of Maryland and a denial to them of the equal
protection of the laws guaranteed them under the 14th
Amendment to the Constitution of the United States. He
admits the existence of the acts of 1933 and 1935 alleged
in said paragraph 2 of defendants’ *“further answer,’
but denies that the same offer or provide equal or satis-
factory edueational opportunity to Negroes in the prem-
ises; and avers that although many Negro students have
made applications for scholarships under said Aect of
1933, no Negre student has received any snbstantial
money grant. He avers that said legislation subjects
Negro students to tests and other conditions not imposed
or required of white students of Maryland seeking the
same cducational courses, in violation of the equal pro-
tection clause of the 14th Amendment of the Constitution
of the United States. IMurther as to said Act of 1933 he
avers that said Act does not grant any increased hounty
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to Negroes for educational opportunity, but in reality de-
creases the resident opportunities to Negroes for educa-
tion within the State by pinching off money out of the
budget of the Princess Anne Academy, which both before
and after the passage of said Act was inadequate, penu-
rious, and unable to support an institution of higher learn-
ing conducted upon any standard maintained hy the State
for the higher education of white students in Maryland.
Petitioner is without information as to the operation of
said Act of 1935 and can ncither affirm nor deny, but
ealls for strict proof of any matters relevant thereto.

3. He denies each and every allegation in paragraph
three of defendants “‘further answer.”’

4. He admits that he applied for admission to the
School of Law of the University of Maryland, and the
correspondence with the defendant Pearson as alleged.
The further steps taken by petitioner to be admitted fo
the said School of Law appear in his petition heretofore
filed in this cause. He admits defendant Pearson called
his attention to the School of Law of the Howard Uni-
versity but denies that the defendant did so in a true
interest in petitioner’s legal education; and assets that
the real reason of the defendant was to try to dissmade
petitioner from insisting upon his legal rights nnder the
14th Amendment of the Constitution of the United States
and the laws enacted in conformity therewith, under the
Constitntion and Laws of the State of Maryland, and the
charter and regulations of the University of Maryland
and the School of Law thereof, to matricnlate in said
gchool. Further petitioner avers that in spite of the de-
fendant Pearson’s opinion that the School of Law of
Howard Untversity offers exceptional facilities for the
stady of law wilh tnition and fees lower than those
charged in the School of Law of the University of Mary-
land, nevertheless neither the defendant Pearson nor any
of the other defendants recommend to white students ap-
plicants for admission to the School of Law of the Uni-
versity of Maryland that they matrienlate in the School
of Law of Howard University rather than in the School
of Law of the University of Maryland ; but said recom-
mendation to petitioner was in execution of the official
poliey of the State, and the defendant Pearson acted in
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the premises as the official agent of the State, to deny
petitioner the equal protection of the laws as guaranteed
to him by the Fourteenth Amendment to the Constitution
of the United States, solely on account of his race or color.

5. He denies that it is now, or ever has been the policy
of the State of Maryland to provide educational facili-
ties for Negroes in proportion to their true needs, and
denies that the educational facilities furnished or main-
tained by the State for Negroes are adequate, or equal,
or elaborate, or cares for snbstantially all the educa-
tional requirements of its Negro citizens. He avers that
the educational opportunities and facilities provided by
the State for Negroes have lagged far behind the demands
and reqmrements of the Negro population of the State,
and denies that said educational opportunities and facili-
ties are equal to those provided by the State for white
people, within the meaning of the Fourteenth Amendment
of the Constitution of the United States. He avers it is
immaterial as to the npumbers of Negroes in Maryland
who have applied for a legal eduecation; but if said num-
bers be material, then the State is estopped to assert any
paucity of numbers because both by law and official ad-
ministrative policy it has made it difficuli—if not impoas-
sible——for a Negro citizen of Maryland to qualify to study
law because of the inferior, inadequate and discrimina-
tory prelegal education offered by the State to its Negro
citizens in violation of the eqnal protection of the laws
onaranfeed by the 14th Amendment of the Constitution
of the United States. Further he denies that the scholar-
ships offered in form by the State to Negroes for pro-
fessional stndy ontside the State are adequate, or offer
them equal or equivalent educational opportunity to that
offered to white students of Maryland within the State,
under the meaning of the provisions of the 14th Amend-
ment to the Constitution of the United States.

6. He denies that he will snffer no damage if refused
admission to the School of Iaw of fhe University of
Maryland, and avers {hat he will snffer trreparable dam-
age if his applieation is nof. reecived and acted upon in
good faith in due conrse, and if he is not admitted to said
school. He denies that the Howard University School of
Law. offers him an equivalent Jegal edueation for the fol-
lowing reasons. The Howard University School of Law
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is essentially a national law school with students coming
from all sections of the country, and often from foreign
countries. Being such it does not pretend to pay partic-
ular attention to the law and procedure of the State of
Maryland. On the other hand the School of Law of the
University of Maryland is essentially a State school serv-
ing the citizens of the State of Maryland and making a
specialty of the law and procedure of Maryland along
with instruction in the gencral substance and procedure
of our Anglo-American legal system. Petitioner, a citi-
zen of Maryland and resident of the City of Baltimore,
expects to practice law in the State of Maryland, and will
be immeasurably handicapped in competition with mem-
bers of the Maryland Bar, a large number of whom are
graduates of the School of Law of the University of Mary-
land, who will have received the special instruection in
Maryland law and procedure at the School of Law of the
University of Maryland as aforesaid. Further petitioner
avers that while attending the School of Law of the Uni-
versity of Maryland, located in the City of Baltimore, he
could live at home in said City of Baltimore, and have
no extra expense for room and board; that if he attended
the Haward University School of Law in Washington,
D. C.,, he would have to expend large sums of money for
separate board, lodging and maintenance which he would
not have to spend while attending the School of Law of
the University of Maryland in Baltimore; that the large
sums which he would have to spend attending the How-
ard University School of Law as aforesaid wounld more
{han offset the small difference the fees and twition at
IToward University School of Law are lower than similar
fees and tuitions at the School of Law of the University
of Maryland; and that it wonld be more expensive for
him to attend the Howard University School of Law than
the School of Law of the University of Maryland.

-

7. And by way of further reply to the answer and
““further answer’’ of the defendants herein filed as afore-
said, petitioner avers that the defendants and each of
them, as agents of the State of Maryland, and the said
State of Maryland, unlawfully and arbitrarily have de-
nied and refused, and still deny and refuse, to receive and
consider his application for admission to the School of
Law of the University of Maryland, solely on account of
the fact he is a Negro, in violation of the rights guar-
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anteed to him by the Fourteenth Amendment of the
United States and the law of the land.

As to paragraphs one to seventeen of the answer filed
by the defendants the petitioner says that insofar as the
allegations contained therein deny the allegations of the
corresponding paragraphs of the petition filed herein,
your petitioner joins issue with such allegations of the
answer.

And as in duty bound, ete.
DONALD GAINES MURRAY.

CHARLES H. HOUSTON,

THURGOOD MARSHALL,

WILLIAM I. GOSNELL,
Attorneys for Petitioner.

State of Maryland, City of Baltimore, ss.:

I hereby certify, that on this twenty-first day of May,
1935, before me the subscriber, a Notary Public of the
State of Maryland in and for the City of Baltimore, per-
sonally appeared Donald (. Murray, petitioner herein,
and made oath in due form of law that the matters and
things contained in the within replication are true to the
best of his knowledge and belief,

) SARAH J. AMBERS,
(Seal.) Notary Publie.

Agreement of Parties that this case shall be tried by
1he Court without a jury filed the 18th day of June, 1935:

Mr. Clerk:

By agreement of parties please mark the above entitled
case ‘‘Trial by the Court withont a jury.”’

THURGOOD MARSHALL,
Connsel for Petitioner.

CHAS. T. LEVINESS, 3RD,
Counsel for Respondents,
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DOCKET ENTRIES.

18th June, 1935—Submitted to the Court (Hon. Kugene
0’Dunne) for determination, without the intervention of
a Jury.

18th June, 1935—Let the Writ of Mandamns issue per
verbal order of the Court (Judge O’Dunne).

Plaintiff’s Exhibits Nos, 1, 2, 4, 5, 6, 7%, 8, 9 and 10
filed the 18th day of June, 1935:
PLAINTIFF’S EXHIBIT NO. 1.

1522 McCulloh Street
Baltimore, Maryland
December 8, 1934

Dean of the Law School

University of Maryland

Lombard and Greene Streets

Baltimore, Md.

Dear Sir:

I am writing to you so that I may secure admittance to
the Law School of the University of Maryland. I am a
graduate of Amherst College of the Class of 1934. Such
transeripts of records as are necessary will be immedi-
ately forthcoming when asked for.

1 also should like to secure a formal application blank
and bulletin of the Law School. If high school records
are neeessary, I am able to secure this from Douglass
High School, the only Negro high school in this city.
Thanking you in advance, I am,

Respectfully yours,
DONALD G. MURRAY.
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PLAINTIFEF’'S EXHIBIT NO. 2.

UNIVERSITY OF MARYLAND
College Park
Office of the President ¥

December 14, 1334

Mr. Donald G. Murray
1522 MeCulloh Street
Baltimore, Maryland

Dear Sir:

1 am in receipt of your reguest of December 8 for in-
formatiof*concerning our School of Law.

Under the general laws of this Stafe the University
maintains the Princess Anne Academy as a separate in-
gtitution of higher learning for the eduecation of Negroes.
In order to insure equality of opportunity for all citizens
of this State, the 1933 Legislature passed Chapter 234,
creating partial scholarships at Morgan College or insti-
tutions outside of the State for Negro students who may
desire to take professional courses or other work not
given at the Princess Anne Academy.

Should yon desire to make application for such scholar-
ship notify me, and I will see that such application is duly
filed.

Very truly yours,

R. A. PEARSON,
R. A. PEARSON,
S ' President,
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PLAINTIFF’S EXHIBIT NO. 4.
UNIVERSITY OF MARYLAND
Baltimore.

Office of the Registrar
Lombard and Greene Streets

February 9, 1935
Mr. Donald G. Murray
1522 McCulloh Street
Baltimore, Maryland.

Dear Sir:

On December 14, 1934, President Pearson wrote to yon
as follows:

“December 14, 1934
Mr. Donald G. Murray
1522 MeCulloh Street
Baltimore, Maryland

Dear Sir:

I am in receipt of your request of December 8 for in-
formation concerning our School of Law.

Under the general laws of this State the University
maintaing the Princess Anne Academy as a separate in-
stitution of h1gher learning for the education of Negroes.
In order to insure equality of opportunity for all eiti-
zens of this State, the 1933 Legislature passed Chapter
234, creating special scholarships at Morgan College or
institutions outside of the State for Negro stndents who
may desire to take professional courses or other work not
given at the Princess Anne Academy.

Should you desire to make application for such scholar-
ship notify me, and I will see that such application is duly
filed.

Very truly yours,

R. A. PEARSON,

President.”’
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Later you filed a formal application for admission to
our School of Law, and enclosed a money order for two
dollars. President Pearson instructed me today to re-
turn to you the application form and the money order, as
the University does not accept Negro students, except at
the Princess Anne Academy.

Truly yours,
W, M. HILLEGREIST,

WMH/MB W. M. HILLEGEIST,
Ene. Registrar.

PLAINTIFF’S EXHIBIT NO. 5.
(COPY)

1522 MeCulloh Street
Baltimore, Maryland
March 5, 1935.

The Board of Regents

Ungversity of Maryland

Fidelity Building

Baltimore, Maryland

Madam and Gentlemen:

On January 24, 1935, pursuant to and in accordance
with the rules and ~egulations set out in ‘‘The Catalogue
and Announcement of the School of Law’’ (1934), I made
application to be admitted as'a student in the University
of Maryland Law Szhool September—1935 and forwarded
the preseribed two dollars ($2.00) by a P. O. money order
for investigation fee. By letter dated February 9, 1935,
thie officials of the University refused to consider the ap-
plication and returned the application and money order.

T am a citizen of the State of Maryland and fully quali-
fied to become a stident of the University of Maryland
Law School. No other State institution affords a legal
edueation. The arbitrary actions of the officials of the
University of Maryland in returning my application was
unjust and nnreasonable and eontrary to the Constitution
of the United Statesand the Constitution and laws of this
State. I thevefore, appeal to vou as the governing body
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of the University to accept the eunclosed application and
money order and have my qualifications investigated
within a reasonable time. After finding that I am quali-
fied yon are further requested to admit me as a regular
student of the University of Maryland Law School. I
am ready, willing and able to meet all requirements as a
student, to pay whatever dunes are required of residents
of the State and to apply myself diligently to my work.

Will you please advise me at your earliest convenience
of the action taken on this appeal, and upon my applica-
tion. ‘

Very trnly yours,

DONALD G. MURRAY.

PLAINTIFI'S EXHIBIT NO. 6.
UNIVERSITY OF MARYLAND
College Park

Office of the President
March 8, 1935
Mr, Donald G. Murray
1522 MeCulloh Street
Baltimore, Maryland ‘

My dear Mr, Muarray:
Your registered letter received.

I think I can hest answer your letter by referring you
to mv letter of December 14, 1934, copy of which is en-
closed. I am returning the money order for $2.00 here-
with.

May I bring to your attention the exceptional facilities
open to yon for the study of law in Howard University
in Washington. This institution is supported largely, if
not entirely, by the ederal Government. It has one of
the best plants in the country. It’s School of Law is
rated as Class ‘“A.”” Tt is fully approved by the Ameri-
can Bar Association and it is a member of the Association
of Ameriean Law Schools. T understand the eost of at-
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tending the Howard University School of Law is only
about $135.00 per year, plus a nominal matriculation fee
when first entering and a nominal diploma fee on gradua-
tion. This is considerably less than is paid by students
in the School of Law in the University of Maryland.
Their payments in the Day Scheol are approximately
$203 per year and in the Night School, $153 per year, plus
somewhat larger charges than Howard University for in-
vestigation, matriculation and diploma.

- Very truly yours,

R. A. PEARSON,
R. A, PEARSON,
H President.

PLAINTIFF’S EXHIBIT NO, 7.
UNIVERSITY OF MARYLAND
College Park
Office of the President
September 25, 1934
Mr, Olin T. Thompson

Rural Route Two, Box 88
Chestertown, Maryland

Dear Mr. Thompson:

Your letter of September 19th is received. Also Dr.
Cotterman has sent to me copy of his letter of September
11 to yon.

There is little T can add to what Dr. Cotterman has al-
ready told you. It is unfortunate that the Legislature
which passed the law authorizing the partial scholarships
for Negro stndents did not provide special funds to care
for them.

I greatly regret that your application to the Law Sehool
of the University of Maryland can not be accepted.

Very truly yours,
E. A. PEARSON,

E. A. PEARSON,
b) President.
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PLAINTIFF’S EXHIBIT NO. 8.
UNIVERSITY OF MARYLAND
College Park
Office of the President

August 4, 1933
Mr. Reginald F. Jefferson
607 Pitcher Street
Baltimore, Maryland

My dear Sir:

Your letter is just received and I am referring it to
Dr. T. H. Kiah, Principal of Princess Anne Academy,
Princess Anne, Maryland, who is receiving all applica-
tions. Just now nothing can be done because it is not
known what funds will be available for a limited number
of scholarships and the committee authorized by law
has not been appointed as yet.

Very truly yours,
R. A. PRARSON,
R. A. PEARSON,
; ' President.

PLAINTIFF’S EXHIBIT NO. 9.
TUNTVERSITY OF MARYLAND
College Park

College of Education.
September 11, 1934,

Mr. Olin Thaddens Thompson
Rural Route 2, Box 88
Chestertown, Maryland

Pear Sir:

President Pearson has referred your letter of Septem-
ber 4 to my office, as I am chairman of the committee ap-
pointed to handle partial seholarships for Negro students,
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I am placing your letter on file as an application for a
partial seholarship, should money become available. Just
at this time I do not know whether there will be any
money available for these partial scholarships. Unfor-
tunately when the Legislature passed the law it did not
make a special appropriation to take care of them, but
merely gave the University permission to squeeze funds
from the Princess Anne Academy budget if the Board
of Regents of the University saw fit to do so.

In the meantime I would be glad if you would inform
me of the law school which you propose to attend. It
is my understanding that yon could attend the law school
of Howard University at a figure considerably below
the cost of attending the University of Maryland to white
students. :

If I find that there will be money available for partial
scholarships this year, I will send you an application
blank calling for more details in regard to your case, and
will be glad to lay the whole matter before the Univer-
gity’s Partial Scholarship Committee which is composed
of Dr. J. O. Spencer, President of Morgan College, Mr. -
J. Walter Huffington, Professor J. E. Metzger, Dean
Marie Mount, and myseif.

Very truly yours,
H. F. COTTERMAN,
H. F. COTTERMAN,

Chairman, Committee on Partial
Scholarships.
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Order of Court {Judge O'Dunne) filed the 25th day
of June, 1935:

ORDEX.

The ahove entitled case eoming on for hearing, after
full consideration of all the plezdings, stipulations of rec-
ord, evidence, and the argnments of counsel, for the re-
spective parties, it is hereby ORDERED by the Baltimore
City Court this 25 day of Jume, 1935, that the writ of
mandamus be issued forthwith requiring the defendants
Raymond A. Pearson, Presiden:, W, M. Hillegeist, Regis-
trar, and Qeorge M. Shriver, Jchn M. Dennis, William P.
Cole, Henry Holzapfel, John EL Raine, Dr. W. W. Skin-
ner, Mrs. John L. Whitchurst, and J. Milton Patterson,
members of the Board of Regents of the University of
Maryland, to admit the said Donald G. Murray, Peti-
tioner, as a first year student n the Day School of the
School of Liaw of the University of Maryland for the aca-
demic year heginning September 23, 1935, npon payment
by Donald G. Murray of the nceessary fee charged first
vear students to the Day School of the Law School of the
University of Maryland and complete his registration in
the manner reguired of qualified and accepled students
to the first year class of the Day School of the School of
Law of the University of Maryland, to wit, that he be not
exeluded on ground of race or color. Tt is further
ORDERFED that the said Donald G. Mnrray be admitted
and permitted to pursue his studies as a regular first year
student of the School of Law of the University of Mary-
land pending an appeal from tais order if the said ap-

peal is perfected.
RUGENE (’DUNNE.

Writ of Mandamus filed the 26th day of June, 1035:
WRIT OF MANDAMUS.
State of Maryland, City of Baltimore, to wit:

To Ravmond A. Pearson, President, W. M. Tlillegeist,
Registrar, George M. Shriver, Jolhn M. Dennis, William
. Cole, Henry Holzapfel, Joha E. Raine, Dr. W. W,
Skinner, Mrs, John L. Whitehurst, and J. Milten Patter-
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son, members of the Board of Regents of the University
of Maryland.

Under an order of Mandamus in the above entitled
case, passed by the Baltimore City Court on the eigh-
teenth day of June 1935, you are ordered to admit the said
Donald G. Murray, Petitioner, 45 a first year student in
the Day School of the School of Law of the University of
Maryland for the academic year beginning September 25,
1935, provided said Donald . Murray tender the neces-
sary fees charged first year students to the Day School
of the Law School of the University of Maryland and
complete his registration in the manner required of qual-
ified and aceepted students to the first year class of the
Day School of the School of Law of the University of
Maryland. You are further ordered that the said Ddon-
ald G. Murray be admitted and permitted to pursue his
studies as a regnlar first year student of the School of
Law of the University of Maryland pending appeal if

said appeal is perfected. :
JAMES B. BLLAKE,
(Seal.) Clerk of the Baltimore City Court.

Appeal to the Court of Appeals of Maryland on behalf
of the Defendants filed the 25th day of June, 1935:

ORDER OF APPEAL.

Mr. Clerk:

Enter an appeal from the judgment in this case to the
Court of Appeals of Maryland.

HERBERT R. O’'CONOR,
Attorney General.

CHARLES T. LeVINESS, III,
Asst. Attorney General,

State of Maryland, City of Baltimore, to wit:

I hereby certify that on this 24th day of June, in the
year 1935, before the snbscriber, a Notary Public of the
City of Balfimore, personally appeared Raymond A.
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Pearson, President of the University of Maryland the re-
spondent in the above entitled eause and made oath in
due form of law that the appeal taken is not taken for
delay.

Witness my hand and notarial seal.
HATTIE F. FUXMAN,
(Seal.) Notary Public.

Defendants’ Bill of Exceptions filed the 26th day of
June, 1935:

In the Baltimore City Court, Part III,

Donald G. Murray
R

Raymond A. Pearsown, President; W. M. Hillegeist,
Registrar; George M. Shriver, John M. Dennis, Wil-
liam P. Cole, Henry Holzapfel, John E. Raine, Dr. Wil-
liam Skinner, Mrs. John L. Whitehurst and J. Milton
Patterson.

Before Hon. Fugene O’Dunne, Judge.

Baltimore, Md., June 18, 1935.
Counsel Present:

Thurgood Marshall, Bsq, William 1. Gosnell, Esq.,
and Charles H. Houston, Esq., on behalf of the Plaintiff.

Charles T. LeViness, 3rd., Esq., on behalf of the De-
fendants.

(Opening statement on behalf of Plaintiff made by Mr.
Houston, and opening statement on behalf of the De-
fendant made by Mr. LeViness.)
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(The Court) Make a note that there is now filed an
amended Answer, based on supplemental information
not in the breast of the Attorney General at the time he
filed his answer.

(Mr. LeViness) The respondents have had submitted
to them a photostatic copy of the transeript of record of
the petitioner, while a student at Amherst College, Am-
herst, Massachusetts; that such certificate has been sub-
mitted to the registrar of the University of Maryland,
who advised us that the applicant is qualified from an
educational standpoint to be admitted into the Law
School, and therefore, the respondents do not call for
strict proof of that matter as claimed in the Answer.

(The Court) The Court has heard opening statements
of coungel for each side, and now is prepared to proceed
to hear testimony from either side that they desire to
produce.

{(Mr. Houston) It is stipulated between counsel for
plaintiff and for the defendants that the application of
Donald G. Murray is broad enough to cover his admis-
sion, not only for the school term beginning September
25, 1935, but for any succeeding school term at which he
might be found eligible and qualified for admisgion to a
school of law. The petition is so amended so as to make
it a continning application, and is to be passed upon as
such.

DONALD G. MURRAY,

produced on behalf of the plaintiff, being duly sworn
according to law, testified as follows:

DIRECT EXAMINATION.
Q. (Mr. Marshall) Your full name? A. Donald Gaines
Murray.

Q. And your address? A. 1522 MeCulioh street, Bal-
timore.

Q. Are you the petitioner in this case—did you file this
Writ of Mandamus? A, Yes, sir.
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Q. How old are you? A. 22.
Q. Are you a registered voter? A. Yes, sir.
Q. Are you married or single? A. Single.

Q). What is your oceupation at the present time? A.
Unemployed. .

Q. Now, Mr. Murray, when did you first get the idea
of studying law, or wanting to study law? A. When T
entered Amherst, 1 intended to study law.

(The Court) You will have to speak louder, there is
g0 much noise outside.

(Witness) When I entered Amherst, I intended to
study law.

Q. (Mr. M.arshall) You took up the idea of studying
law? A. Yes, sir.

Q. Did you choose your subjects at Amherst to fit you
to study law, so far as you knew? A. Yes.

Q. Did you talk with your advisor at Amherst what
vou should take to study law? A. Yes.

Q. Did you have any particular place in mind you
would like to practice law, if you were afforded an op-
portunity to do so? A. I would like to practice here in
Maryland.

Q. At what particular location in Maryland? A. Bal-
timore, Maryland. :

Q. Is there any particular school you want to take
vour study of law in? A. T would like to take it in the
University of Maryland.

Q. Do you have any reason for wanting to take law
at the University of Maryland, rather than any other
school? A. Yes, first, because it is convenient, I live here,
it is less expensive, and if I went to the University of
Maryland, T would have a chance to observe the Courts
in Maryland, and also be able to get acquainted with
other practitioners, if I was at the University of Mary-
land. I am a citizen of the State, and I think I should
have a right to go there.
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Q. Are you able to meet the financial obligations te
attend the University of Maryland? A. Yes, sir.

Q. Are you aware of the fees charged at the Univer-
sity of Maryland? A. Yes, sir.

Q. Have youn gone over the catalogue of the University
of Maryland? A. Yes.

Q. How much time would you be able to devote to
studies if you were admitted to the University of Mary-
Iand? A. Substantially all.

Q. Have you made any effort to matriculate in the
law at the school of the University of Maryland? A. Yes,
sir,

Q. Mr. Murray, look at that (indicating), and see if
that is a letter you sent? A. Yes, sir.

Q. What is the date? A. December 8th.
{Mr. Marshall) I offer that in evidence.

(Letter referred to was then filed marked Plaintiff’s
Exhibit No. 1).

Q. I show youn this letter dated December 14th, and
ask you if you have seen it before? A. Yes, sir.

Q. Did you receive that letter? A. Yes, sir.
(Mr. Marshall) T offer that letter in evidence.

(Letter referred to was then filed marked Plaintiff’s
Fxhibit No. 2).

Q. I show you this, and ask you if you have sgen it
before? A. Yes, sir.

Q. What is that? A. An application.

Q. Did you sign this application yourself? A. Yes,
Bir.

(). And mailed it to the registrar? A. Yes, sir.

(Mr. Marshall) I offer that in evidence.

(Application referred to was then filed marked Plain-
tiff’s Exhibit No. 3).
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Q. 1 show you this letter, dated Febrnary 9th, have
you seen it before? A. Yes, sir.

Q. Did youn receive this letter? A. Yes, sir.
{Mr. Marshall) I offer that in evidence,

(Letter referred to was then filed marked Plaintiff’s
Exhibit No. 4).

(The Court) On Exhibit 4, the last page here, Mr. Le-
Viness, I call your attention to the postseript of that
letter, which. otherwise seems to be a duplicate of the
previous exhibit. I will read you the part I want to in-
quire about. ‘‘President Pearson instrncted me today
to return to you the application form and money order,
as the University does not accept negro students, except
at Princess Anne Academy.’”’ Now, is it contended, or is
it admitted that there is no law school department of any
character at Princess Anne Academy?

(Mr. LeViness) It is admitted.

(Mr. Marshall) I show you a copy of a letter of
March 5th, 1935, and ask yon if you have seen that be-
fore? A. Yes.

Q. Explain what that letter is? A. That is a regis-
tered letter to each of the members of the Board of Re-
gents, asking that my application might be considered
by the Board of Regents.

{(Mr. Marshall) I offer that in evidence.

(Letter referred to was then filed marked Plaintiff’s
Exhibit No. 5).

Q. I am showing yon a letter dated March 8th, signed
R. A. Pearson, and ask you if you saw that before? A.
Yes, sir.

Q. Did you receive that letter? A, Yes.
(Mr. Marshail) I offer that in evidence.

{Letter referred to was then filed marked Plaintiff’s
Exhibit No. 7).

Q. (Mr. Marshall) Mr. Murray, do you want the out
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of state scholarship as mentioned by the Assistant At-
torney General here? A. No.

Q. Is there any recognized law school in the State of
Maryland, t» your knowledge, where yon can gc to get
a law course outside of the University of Maryland?
A. No. ~

Q. If you are not admitted by September, 1935, do you
still want to go there, if possible? A. Yes.

CROSS-EXAMINATION.

Q. (Mr. LeViness) Did you go to school in Baltimore
before you went to college? A. Yes.

Q. What school did you attend? A. Douglas High
School.

Q. The Douglas High School is a school maintained
for what type of students; what color or race? A. Ne-
groes.

Q. There are all colored boys and girls at that school,
are there nct?t A. Yes.

Q. Where did yon go before you went to Douglas High
School? A. Public Schoo! number 103.

Q. Number 103. Where is that located? A. On Di-
vision Street.

Q. And that is an all colored school? A. Yes.

Q. There were no white boys aﬂd girls at all in either
of those schools which yon mentioned, are there? A. No,
sir.

Q. Have you attended any other schools in Baltimore
or the State of Maryland? A. No.

Q. Just those two? A. Yes.

Q. Both o the schools you attended were attended by
the members of the colored race? A. Yes.

Q. Do you also know as a matter of fact, of general
knowledge, that in Baltimore, and generally thrcughout
the State, that colored boys and white boys do not at-
tend the samre school? A. Yes.
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Q. That is true, isn’t it. 1 nnderstand you to say that
if you are admitted to the University of Maryland yon
can pay? A. Yes.

Q. Do you know how much it is? A. Two hundred dol-
lars.

Q. Do you know how much the tuition at Howard Uni-
versity School of law——-

(The Conrt) Tt is stated in the exhibits that he put in
himself ; one hundred and thirty-five dollars, the last ex-
hibit says, I think.

Q. (Mr. LeViness) If you were to attend some other
institution outside of the state, such as Howard Univer-
sity, yon would be able to go back and forth every day on
the train from here to Washington, would you not? A, 1
would be able to, but T wonldn’t want to.

Q. But von could do se. There are facilities for com-
muting between those cities?

(The Court) Do yon think it is neeessary to ask that.
Tt is public knowledge that there are trains on the hour
and every hour. The Court takes judicial acquiescence
of the fact that communication between Baltimore and
the national capital is adequate to get you there and
bring yon back either by train, bus or airplane.

(Mr. TLeViness) And youn ean get from here to Wash-
ington in one hour.

{The Court) The only place yon cannot go convenient-
ly by railroad is the State Capitol.

(Mr. LeViness) Also, may T ask you, if you know what
it costs to buy a monthly commutation ticket from here
to Washington and return? A. I don’t know.

Q. Isn’t it $15.00 a month? A. 1 don’t know.
(Discussion off the record.)

Q. (Mr. LeViness) By a letter which has been intro-
duced in the evidence, which was written to you by Doc-
tor Pearson under date of March 8th, I believe he refers
you to the scholarship provision of our Maryland Law
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and asks you if you would be interested in applying for a
scholarship. His Honor has the exact wording.

(The Court) He says he got that and he did not want it.
(Mr. LeViness) Strike out the last question.

Q. By letter of December 14, 1934, which was written
to you by Doctor Pearson, the President of the Univer-
sity of Maryland, he calls to your attention certain par-
tial scholarships at Morgan College or institntions ont-
side of the state for negro students who may desire to
take proessional courses or other work not given at the
Princess Anne Academy and if you desire to make ap-
plication for such scholarship to notify him. Pursuant to
that letter, did you take any action for that scholarship? °
A. No.

Q. Yon did not take any action in pursuance of the Act
of 1933, Chapter 2349 A. No.

(The Court) Mr. LeViness, to get the record clear, ask
him the same question as applying to Morgan College.
Is there or is there not any claim that there is any law
school attached to Morgan College?

(Mr. LeViness) No, there is not.

Q. Let me ask you this, Mr. Murray, if there were a
State Law School for members of the colored race pro-
vided in connection with the Princess Anne Academy——

(The Court) What is the use of asking any questions
—if there were any institutions?

{Mr. LizViness) That is all.

RE-DIRECT EXAMINATION.,

Q. (Mr. Houston) Mr. Murray, if you attended the
University of Maryland Law School, how much would
you have to pay for your room and board? A. Nothing.

Q. Have you any idea how much you would have to
pay for room and board in Washington, if you stayed
there. Would you have to pay any room and board if
you went to Washington? A. Yes.
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Q. Mr. Murray, how long has your family been pay-
ing taxes in Baltimore?! A. I don't know exactly, but
they have been here for about 33 years.

(Examination concluded.)

DOCTOR RAYMOND A. PEARSON,

produced on behalf of the Plairtiff, being duly sworn ac-
cording to law, testified as follows:

DIRECT EXAMINATION.

(Mr. Houston) If your Honor please, since Doctor
Pearson is an adverse party and also, very obviously,
from the letters here, a hostile witness, in the legal sense
of the term; I ask the privilege of proceeding with lead-
ing questions,

(The Court) All right, go ahead.

Q. (Mr. Houston) Will you state your full name? A,
Raymond A. Pearson.

Q. You are the President and FExecutive Head of the
University of Maryland? A. Yes.

Q. How long have you been there, sir? A. Nine years.

Q. And I understand you are a graduate of Cornell, is
that right? A. Yes.

Q. The University of Maryland, is that an aceredited
University in all departments? A. Yes.

Q. Is it not aceredited so far as its Eastern branch is
concerned? A. So far as the lines of work conduected
there; it is a junior college,

Q. You said it was a junior college, the Princess Anne
Academy is your Kastern branch; you said it was a
junior college, by what accrediting agency is it aecred-
ited? A. We get that by the rating given to our students
who finish at Princess Anne and go to other schools. They
take two vears and are accredited a junior rating in
other schools,

Q. What schools do you know of that they go to from
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Princess Anne?  A. T would have to look up the record.
A good many have gone to Petersburg, Virginia, which
is an institution for colored people in the State of Vir-
ginia. I understand they are credited with two years of
work ard are given a junior rating.

Q. Tkis particular distriet is under The Middle At-
lantic States and Maryland Association of Colleges and
Secondary Schools, is it not? A. Yes.

Q. Was Princess Anne Academy accredited by that
Associaion before it became the Kastern branch of the
University of Maryland? A. T think not; that is a long
time ago.

2. Waen did it become the Eastern branch of the Uni-
versity of Maryland? A. I can’t give you the year, but
it has been known in that way for the last 9 or 10 years.

Q. Has it been separately accredited since that time?
A, Not 1w my knowledge.

Q. So that the only accrediting of Princess Anne as
the Eastern branch of the University of Maryland is the
accrediting it gets as being a part of the University of
Maryland? A. That is not what I stated.

Q. Will you explain it please? A. We get the rating
indirectly by those who finish two years work at Princess
Anne and go to other schools and get a junior rating at
those schools.

Q. Is the faculty at Princess Anne Academy on a
level with the faculty at the University of Maryland? A.
Undoubtadly yes, in some instances; not in all.

Q. By that you mean what?
(The Wiiness) Do you mean individnals?

(Mr. Houston) You said in some instances, not in all
—in what instances and what persons would you con-
sider the equal of your faculty at the University of Mary-
land? A. I think the instruetion given in the first two
years of college work is of the same grade.

Q. My question is about your faculty. What members
of your faculty at Princess Anne would you consider
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equal to your faculty at the University of Maryland? A.
Well, Mr. Marshall, undoubtedly is one. He has his
Bachelor’s and Master’s degrees.

Q. Any moré? A. The Principal of the School is an-
other with a Doctor’s Degree.

Q. Do you know whether that is an honorary degree
or an earned degree? A. I am not sure. If it is not an
earned degree he has made considerable advance -o-
words the advanced degree. I cannot tell how far he
has gone.

Q. As a matter of fact, you are not very familiar with
the qualifications of the Princess Anne Faculty mem-
bersg, are you, Doctor? A. Yes, I am.

Q. I show vou the 1934-1935 catalogne
(The Court) Of the Princess Anne Academy?

(Mr. Houston) Of the Princess Anne Academy y2s.
There is only one, assuming for the moment that the
Doector’s Degree of the Prineipal is an honorary docter-
ate, there appears to be only one person on the Princess
Anne Faculty who has an earned degree. A. I think at
the present moment there are two.

Q. Is that condition the same at the University of
Maryland? A. You are asking me a question that I
should have some time to answer. 1’ll give you my im-
pression; I think that as much of a proportion of the
teachers at Princess Anne have advanced work or have
taken advanced work and are qualified on that basis for
teaching as you would find in the University of Maryland
in the corresponding subject.

Q. Let me ask you on the subject about the advanced
degree, what about that question; is the proportion be-
tween the Faenlty of Princess Anne the same with ad-
vanced degrees as at the University of Maryland?

{(The Witness) May I give a brief explanation?
(Mr. Houston) You haven’t answered my question.

{(The Witness) Will you repeat it please?
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(Question referred to was then read by the stenog-
rapher.)

A. The proportion is not as h1gh You would like to
hear an explanation?

Q. Certainly sir. A. Owing to the general situation,
the lack of school facilities for negro boys and girle
throughont the state and especially owing to the very
small demand for collegiate instruction, Princess Anme
was below the eollegiate grade until the past few years.
During these past few years, six or seven or eight con-
tinuous efforts have been made to bring the faeulty up
to the level of the faculty at College Park and every
year for the past few years some of these teachers have
accomplished a little more towards the accomplishment
of a Master’s Degree. Ome, I understand, finished those
requirements last month and two are going this year.
There has been a great advance along these lines during
the past six or seven years.

Q. But, at the present time they haven’t reached the
clagsifieation? A. That is right.

. In your Extension Department, are negro students
admitted to extension work? A. We admit no negroes to
our exiension work.

Q. Do you do extension work at the University of
Maryland? A. We do.

). Do you do it among negroes? A. We do.

Q. Do you have any negro workers on your Staff or
employ any? A. We do.

Q. The University of Maryland Law School is a part
of the University, is it not? A. It is.

Q. And it is a Member of the Associaticn of American
Law Schools and aceredited on the list of law schools?
A, Tt is.

Q. And is it also aceredited by the American Bar Asso-
ciation? A. It is.

Q. Is there any other law school in the State of Mary-
land which so far as you know is on the aceredited list
of the American Bar Association? A. No.
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(Mr. Houston) Now, we have—your Honor, here are
some certified statistics of the State of Maryland. I
think under the rules your Honor takes jndieial notice.

(The Court) They will not object to it, I assume.

(The above referred to statistics were then filed
marked Plaintiff’s Exhibit No. 7.)

(The Witness) There is a year later catalogne out
that might serve your purpose better.

(Mr. Houston) Do you have it, sir?
(The Witness} I could get it to you quickly.

- Q. According to the United States Decennial Census
of 1930 the races making up the population of the State
of Maryland are White, Negro, Mexican, Indian, Chinese,
Japanese, Filipino and certain others. Knowing that
vou admit the qualified white to the University, Mexicans,
would you admit them, sir? A. Twould take it nunder con-
sideration.

Q. Assuming that the Mexicans were otherwise quali-
fied, had the same equal qualification with the white ap-
plicant, assuming that you had heer satisfied as to their
qualifications being equal with the white applicants, what
wounld there be about it to ecause you to pause? A. I
would simply take it up with the Entrance Committee
and ask them to advise me.

Q. Is that procedure followed with whites also? A.
Frequently.

Q. (The Court) I don’t understand that, why frequent-
ly? A. Because in many cases it is perfeetly clear to the
Registrar and Dean that there is no question whatever
about any feature of the case, but if there is any doubt
it will be considered.

Q. Any doubt ahout what? A. About whether anyone
ghould be admitted to the University.

Q. On what ground? A. Any ground.

Q. (Mr. Houston) Leaving the question of negroes for
the moment and discussing only the question of whites,
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and recognizing the fact that the University of Maryland
is a public institution, you wouldn’t contend that you had
a right to refuse a qualificd white applicant if you had
the facilities——

(Mr, LeViness}) My brother has the privilege of ask-
ing leading questions but he is arguing and cross examin-
ing and I think he should remember that he is his witness.

(The Court) He is trying to get a clear ent view of the
case, whether the discrimination is against the colored
race or not.

(Mr. Houston) T certainly want to get the basis on
what he testified he would some time act on the white
students.

(The Witness) Well, your Honor, I would like to
answer that question in detail. When students come to
the University of Maryland, they bring records from
other schools and sometimes they are very good and
sometimes very poor and sometimes they are in the mid-
dle ground. There are many questions that might arise.
Posgsibly the applicant will have a very high record on
one subject and very low on the other and perhaps on
that high record in the one subject the Committee may
feel they can go on with their work.

Q. (The Court) The question is can they do this as-
suming it is a Mexican from Mexico City and he has the
proper grades and is of good moral eharacter, would you
have to take it up with your Board of Regents. Would
you take it up? A. No, I think such students have been
admitted.

Q. That isn't the quesﬁion. Would you have any hegi-
tation about it, would yon? A. No, unless the Admitting
Officer felt that there was some question that should be
asked.

Q. In other words, the fact that he was a Mexiecan, if
he was otherwise duly qualified on paper wonldn’t canse
you to hesitate about taking him, if T understand you cor-
rectly. The hesitation would be based on marks or the
character of his work. Is that so or not? A. It doesn’t
affect my personal judgment at all. If he asked me per-
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sonally, I would be guided by the report of the Admitting
Committee. T am under the impression they have been
admitted.

Q. You have had quite a number from Porto Rico and
South America have you not? A. Yes.

Q. Where their marks were satisfactory did you have
any hesitancy about admitting them? A. We have not.

- Q. (Mr, Houston) The census shows Indians as part
of the population of the State of Maryland. If an Indian,
otherwise qualified, and by that I mean to assume that
all personal qualifications are complied with, if he ap-
plies for admission, would you admit him?

(Mr. LeViness) I object to the question, he may never
have acted on such an application.

Q. (The Court) Have you ever had any original Ameri-
cans apply? A. I don’t reeall it.

{Mr. LeViness) I don’t think he should be required to
speculate on what they would do.

(Mr. Houston) We are asking ahout official policy.

(At this point the question was repeated by the
stenographer.)

(Mr, LeViness) I object to the question.
(Objection overruled.)

A. I think he would be admitted. It would go before
the Committee on Admissions if there was any doubt in
the mind of the Admitting Officer.

Q. (Mr. Houston) What would caunse the doubt, the
fact that he was an Indian? A. If the Admitting Officer
thought there was a doubt, it would be referred to the
Committee ; it would not come to me.

Q. Would you have any doubt about it? A. I would
net.

Q. There are Chinese in the State of Maryland ; if one
of these Maryland Chinese with all the personal qualifi-
cations applied for admission, would you admit him$? A.
I think we would.
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(Mr, LeViness) Objected to on the same grounds.
{Objection overruled.}

Q. Japanese appear to be—and the same question—
would you admit them? A. I think we wonld.

. Filipinos? A. I think we would.

Q. If any of those racial elements that I rentioned,
Mexicans, Indians, Chinese, Japanese or Filipinos, not
residents of the State of Maryland, but otherwise prop-
erly qualified, should apply and you had room to accom-
modate persons outside of the State and it wasn’t a ease
of having to choose between a resident of the State of
Maryland and a vesident of a foreign state; in other
words, if foreigners from other states shounld apply such
as Mexican, Indian or Chinese and if you were able to
accommodate them, should they apply to the University
of Maryland, wonld they not be admitted? A. Our pol-
icy there would be governed in part by the poliey of
other Southern institntions.

Q. What would be the difference between a Chinese
resident of the State of Maryland and a Chinese resident
of the State of New York? A. I can’t tell you.

Q. I understand you would admit a Chinese if he was
a resident of the State of Maryland? A. I said I think
we would.

). And your answer 18 yon wonldn’t do so ¥ a resi-
dent of New York? A. I didn’f say that. I wouldn’t ex-
peet the State of Maryland to open its Institution to any
students at any time.

Q. Do you know whether Mexicans are accepted in all
Sonthern Institutions? A. 1 do not.

Q. So far as Maryland students are concerned she fol-
lows her own policy in acceptmw them and so far as non-
regidents are concerned it is a policy of reciprocity, is
that correct? A. T said onr University would be gov-
erned largely by the policy in other Southern Ingtitu-

tions.
Q. But the point is the question between the resident

and the non-resident ; ag to the resident, Maryland would
follow her own poliey, am I correct? A. Yes.
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Q. So, in the population, so far as you know, the only
element that would be excluded would be the qualified
Negro? A. You have enumerated a number of them and
I think you are right.

Q. Let us say that of the enumerated racial groups,
the only group that would be excluded would be the Negro
group, is that correct? A. I think that is right.

Q. And they would not be admittfed even though quali-
fied Whites of other states would be admitted, is that
correct?! A. I do not understand your question.

(Question was then read by the stenographer.)

Q. (Mr. Houston)} I mean by that that the qualified
Negro would be excluded even though qualified Whites
of other states would be admitted? A. They are.

Q. On what basis do you exclude Negroes from the
University of Maryland?

(Objected to.)
(The Court) That iz what we are here to find out.

Q. (Mr. Houston) Is there any expressed regulation
of the University of Maryland which excludes Negroes

from admission?
(The Court) A By-Law you mean?
(Mr. Houston) Yes, sir.
(The Court) He already said it was the policy.
(Mr. Houston) I mean expressed.

Q. (The Court) Is there any expressed provision? A,
No, sir.

Q. Or resolution of the Board? A. An action by the
Board of Regents.

Q. In written form? A. Yes, sir.

Q. Where is it? A. In the Minutes.

Q. Let us see it. i
(The Witness) Shall I read the Minutes?
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(The Conrt) Yes, the date and what they are, so as to
get it in the Record. State: I read now from whatever
it is.

(The Witness) T read now from the Minntes of the
Board of Regents held on Monday, April £2, 1935, Item
number 15 {reading) ‘‘Application from Negro to enter
the School of Law: The President brought to the atten-
tion of the Board an application from Donald Murray,
Negro, addressed to the Board of Regents to enter the
School of Law, Correspondence between Mr. Murray
and the Dean of the L.aw School; and betwesen Mr. Mur-
ray and President Pearson and between Mr. Murray and
the Board of Regents was produced, read and carefully
considered. The action of President Pearson, by his let-
ters of Decembher 14th, 1934, March 8th, 1925, and March
20th, 1935, in refusing the application of Mr. Murray was
thoroughly discussed. President Pearson had called Mr.
Murray’s attention to the State’s maintenance of Prin-
cess Anne Academy as a separate institution of higher
learning for negro students in the State of Maryland,
and also to Chapter 234 of the Acts of 1933, creating par-
tial scholarships at Morgan College or institutions out-
side of the State for negro students who may desire to
take professional courses or other work not given at the
Princess Anne Academy. President Pearson further in-
formed Mr. Murray that if he cared to apply for such
scholarship, he would see that such applica:ion was duly
filed. On Mareh 8th, President Pearson, in reply to Mr.
Murray’s written appeal to this Board from the action
of the officials who returned his application, called Mr.
Murray’s attention to the facilities at Howard Univer-
sity for the stndy of law, and pointed out that the cost
of attending Howard Universiy is less than the cost of
attending the University of Maryland.

This interchange of correspondence was fully consid-
ered by the Board. It was the unanimous decision of the
Board that the application of Mr. Murray for admission
to the Law School of the University of Maryland be
denied.

Further 1t was the decision of the Board that Mr. Mur-
ray, because of his eduneational qualifications, was eli-
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gible for assistance under Chapter 234 of the Acts of
1933, and under Chapter 577 of the Acts of 1935.”

Q. (Mr. Houston) Will you turn now to the Minutes
of the Board of Regents of September 9, 1932t A. 1
have if.

Q. Is there an item there about scholarships at Prin-
cess Anne? A, There is.

Q. Will you read that to the Court please. I think it
starts, The Commitiee on Princess Anne recommends
that authority, and so forth. A. (Reading). ‘‘Princess
Anne—Chairman Gelder. The Chairman presented the
following report relating to Scholarghips:

‘The Committee on Princess Anne recommends that
authority be given for the use of not to exceed $600, pay-
able from available funds in the Princess Anne budget,
as scholarships for students who have completed the
Freshman and Sophomore college work now offered at
Princess Anne and who desire to take Junior and Senior
years of colleze work. In view of the fact that Junior
and Senior work is not given at Princess Anne it will
be necessary for the higher work in agriculture to be ob-
tained in some other state. These scholarships would
be used to assist such students.

These scholarships would represent a smaller expendi-
ture of State funds than would be required to provide
the additional education facilities at Princess Anne. A
precedent for such scholarships has been provided by
other states and the scholarships are recommended by
the Federal Officc of Hdneation. 'The institution of a
few of these scholarships would make it impossible for
anyone to claim that Negroes are not given a fair oppor-
tunity in Maryland under the terms of the L.and Grant
legislation.

The above would be subject to approval by the Attor-
ney General of the State.

On motion it was voted that the Committee be author-
ized to expend not to c¢xceed $600 for the pnrpose of cre-
ating scholarships at Princess Anne for advanced stu-
dents who desire to study elsewhere.’”” That is what 1
think you want,
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Q. Dr, Pearson, as of September 9, 1932, the Board of
Regents recognized it could not take publiec money for
white education without making provision for negro edu-
cation? A, In no way does this act give that recogni-
tion. This aet relates to the Federal fund known as the
Land Grant T'und, and that is probably what was in the
mind of the Board. ~

Q. So far as this specific amount was concerned, it had
that differcnce that was recognized in 19327 A. Yes, sir.

Q. Did you have anything to do with the Scholarship
Law of 1933 that was read this morning, Chapier 234, of
the Acts of 1933, before its cnactment? A. No.

Q. Were any funds provided in 1933 for any scholar-
ship to be appropriated under that Aet? A. At that time
it was hoped there would be some balance in the Princess
Anne bndget that could be nsed in a small way under the
ferms of this Act.

Q. Was there such a balance? A. No, the appropria-
tions were cuf.

. As a matter of fact, that portion of the 1933 Schol-
arship Aect was merely some writing on a piece of paper?
A. 1t represented an honest purpose.

Q. As far as any actual benefit? A. 1 think there was
no scholarship given because the appropriations were
cut forty percent.

Q. Prior to the Act of 1935, was there any money avail-
ahle for those scholarships? A. I think not.

Q. Did you write to Mr. Murray before the Act of 1935
was passed? A. Probably I did.

). Then, Doctor, what did you mean when yvou referred
Myr. Murray to this scholarship when there was no money
availabiet A. I did not know the details. 1 referred
this request to the committee in charge of the scholarship
at Princess Anne, and they were at liberty to recommend
the nse of any funds that might be available. It easily
could have been there would have heen funds available.

Q. Doctor, T show you two letters, and ask you if those
are your signatures? A. They are.
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Q. Do you remember those letters? A. I will have to
read them.

Q. Of course. A. (After reading letters) I recall the
letters.

(Mr. Houston) We ask that they be marked as Plain-
tiff’s exhibits.

(Letters referred to were then filed marked Plaintiff’s
HExhibits Nos. 7% and 8.}

(Letters read).

Q. May I ask you if you recognize that as a copy of
the letter that was sent to you?

{Mr. LeViness) We want fo give the greatest latitude
to the Plaintiff, but we do not think that is admissible.

{Mr. Houston) Were taere any other funds except the
funds under the Act of 1933, when this boy applied? A.
There may have been.

(Mr. Houston) I am asking counsel.
(Mr. LeViness) Ask the witness.

(Witness) I would answer there might have been; we
rather expected there would be and hoped there would be.

{The Court) Do you know of any? A. At that time, it
was a little early to find i: out, as it was not in the budget
balance.

{The Court) Did you make a discovery of any? A. No.

Q. (Mr. Houston) Did Princess Anne Academy ever
turn back any budget surplus out of the 89000—— A.
They turned back an item which was requested to be
turned back by the Governor.

Q. Do you know what year that was?t A. I think it
must have been two years to three years ago.

Q. The point is, it was not available for scholarship?
A. If it had not been turned back, it would have been.

Q. But it was not avaiable for scholarship?
(The Court) It was cealled back.
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(Witness) I have now read this letter.

Q. (Mr. Houston) This is a copy of the letter—this is
a copy of the letter that was sent? A. Yes, sir.

(Mr. Houston) We offer that in evidence.

(Letter referred to was then filed marked Plaintiff’s
Exhibit No. 9).

(Mr. LeViness) We don’t think it is at all relevant to
this ease. It is concerning another party, not this appli-
cant.

(Letter read).

Q. (Mr. Houston) As 1 understand yon, Dr. Pearson,
there was no money available, so far as you knew, at the
time you wrote Mr. Murray, and referred him to this
partial scholarship? A. I fully expected there would be
some.

Q. May I have a direct arswer {o the question? A. I
will have to hear the question again.

(The question was repeated by the stenographer).

A. Tt cannot be answered yes or no, as their budget had
not then been brought into balance.

Q. As far as you know, did you know of any money
then? A. No, I knew of nothing definite.

Q. Then all you were tendering to Mr, Murray was a
hope, is that correet? A. It was a confident hope, the
same as we tendered a great many people.

Q. Do you tender a great deal more than that to quali-
fied white students that apply t othe University of Mary-
land? A. To many of them, no more than that.

Q. Are there any of them to whom you tender more
than that? A. Yes, sir.

Q. Could there have been anything more than hope
at the time Mr. Murray mad: his application? A. Any
scholarship, so far as we were concerned, would have to
come from that fund, and I did not and could not then
know what would be availakle, and all I could extend
was hope.
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Q. Outside of this money, which is to come, or which
has come from the Act of 1935, has any money ever be-
come available, except this money under the Act of 1935,
for these partial scholarships? A. Not as I know of;
the budget was made at that time.

Q. So that leaving out the Act of 1935, you have noth-
ing to offer Mr, Murray?

{(Witness) Now?

{(Mr. Houston) Yes, leaving out the Act of 1935, the
money available under the Aect of 1935% A. We are ex-
pecting and hoping that this $10,000 fund will be used to
assist Mr. Murray, as many others.

Q. That is the Act of 1935—leaving that out, there is
nothing you have to offer Mr. Murray? A. Leaving that
out, we fall back on the 1935 fund and we do expect and
hope there will be something in that fund for Mr. Murray.

Q. I thought the $10,000 fund was created by the Act
of 19351 A. I beg your pardon—I had 1933 in my mind.

Q. Leaving out the 1935 money, the money provided
under the Act of 1935, von have and never have had any
money available to apply to a scholarship such as Mr.
Murray has A. No.

Q. Such as von wish Mr. Murray to make? A. That
is right.

Q. What investigation did yon make before you wrote
Mr. Murray as to money available or not available, Doe-
tor? A. No special investigation, but as mueh as could
he made, however.

Q. That means what? A. That the budget had not
been completed, and unable to foresee what would be
available, could not go further than that at that time.

Q. You made no such investigation to find out how the
funds were running, and whether it looked as if there
was going to be a surplus, or anything of the kind? A.
Not at the time.

Q. Did you make any such investigation at any time be-
fore you wrote any of the letters on that subject? A, As
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I recall, 1 felt very confident there would be some money
available; later, we were directed to return a congider-
able amount to the State ireasury, that they needed it;
I cannot give you the date.

3. Has the question ever been submitted to the student
body of the school if colored students were admitted———
A. Tt would he better to ask the dean to answer that ques-
tion,

Q. Do you know anything about it? A. I do not.

Q. Has the question ever been submitfed to any por-
tion of the student body of the University of Maryland,
as to such a guestion—— A. T do not know.

Q. Doctor, as a member of the Board of Regents, you
were present ai the meeting and explained what action
had been taken i Murray’s application on April 22nd
or 29th? A. April 22nd meeting——-

Q. I take it you concurred in the decision of the Board,
generally, and 1 would like to ask you just what harm,
in your opinion, would arise from the fact that a negro
boy might want to occupy a seat at the law school of the
University of Maryland, the same as any other student,
minding his own business A. T @id not go info that
question. I felt I knew the policy, the well-established
policy in this State, the District of Columbia and differ-
ent States, and personally, 1 was influenced by that
poliey.

). General considerations, only? A. If you wish to
call it that.

Q. I am not trying to irap you—it is not a question of
any harm coming to this particular school, but it is a
gencral resentment or pnblic poliey A. Tt was the
accepted policy, as T understoood it.

Q. Do you subseribe to the principle that a qualified
negro citizen shonld have the same edueation as a quali-
fied white citizen? A. As a principle, in general, certain-
ly, but there must be some exception when the funds are
very limited.

Q. If the funds are very limited, and not enongh to go
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around, you would cut the negro? A. Will you let me
answer that further—the University of Maryland is
.spending more money for the negro students at Princess
Anne than they are on the average white student at Col-
lege Park, or in Baltimore, and if that shows an expres-
sion of our feeling, it certainly shows no desire to dis-
eriminate.

Q. What is the comparison between the total expendi-
tures, between the expenditure on the University of
Maryland, exclusive of the Easton branch, and the ex-
penditures at the Eastern branch? A. Greatly to the ad-
vantage of the negro, based on total enrollment.

Q. I asked you, as to the total expenditures—if yon
don’t know off-hand A. The State expenditure at
Princess Anne is $15,000 a vear for about 30, 32 or 33,
and at College Park it is $230,000, about seven times as
much, for 1500 students—ahout forty-five times as many
students—that is off-hand.

Q. Do you know—of course, you don’t know if real
eduncational facilities would ever at Princess Anne equal
those at the University of Maryland, there would not be
an increase in the enrollment? A. I know there wonld
not be; we tried very hard to accomplish that purpose
and 1 know we could not do it.

Q. Do you know the enrollment at Morgan College?
A. No—the President is here.

(Mr. Houston) Is it all right to ask him at this fime?
(Mr. LeViness) That would be all right.

(Mr. Spencer) 626.

Q. (Mr. Houston) Do you know why Princess Anne
should have 30 students and Morgan College, which is a
private school, has over 6007 A. I do.

Q. What is the reason? A, It iz a mistaken notion
very largely among the leaders, in the negro race, that
they should get edncation in the liberal arts, white-col-
lar work, instead of one of the vocations like agriculture,
and I am contending against it constantly.

Q. Does the agricultural department at Princess Anne
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equal the one at College Park, or the University of Mary-
land? A. 1 believe they are giving as good instructions
there ns at College Park, I know that two of our agri-
cultural professors at College Park visited Princess
Anne some time ago and returned and told me. The man
at the head of the work there was fully the equal of the
men that were in charge at Coltege Park,

Q. Let me ask you this: You said that Princess Anne
hag a junior college? A. It is a junior college.

Q. Is it a junior liberal arts college or—— A. Junior
agriculture and home economies.

Q. So you don’t give liberal arts ai Princess Amne?
A. Only the minimum amount which was necessayy in
covering the edneation for prospeciive farmers and home
eeonamies,

Q. And therefore, all of the cests at Princess Anne is
saddled upor horoe economies and agriculturet A, That
is correct; that 1s all we have there.

Q. Is it no: a matter of fact, so far as your eapital eut-
lay is concerned, the fact that yon have several depart-
ments at the University of Maryland, enables you to
carry on the agricultural and home economics cheaper
than you would if you had to put up—— A. Liberal sris
is less expensive than agriculture and economics.

Q. Do you know anything about the chemical labora-
tory at Princess Anne, having just one table, a few tnbes
and a number of fruit jars, are you familiar with that?
A. Yes, sir.

Q. Do you consider that an adequate and complete
laboratory for a junior college? A. I think they can do
the work.

Q. Do you think it could be improved? A. It could be
improved.

Q. Are you acguainted with the laboratory faeilities
when they oniy have a few cases of butierflies, would
you consider that ample facilities for the keeping of
zootogy? A. 1 would say this, they can get as much eda-
cation there as they can at College Park.
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Q. Why spend all the exira money at College Park
—if you ean give just as good instructions as Princess
Anne, with only the one table, a few test tubes and some
old fruit jars, a room not equipped, and if you can teach
zoology in a junior college and teach home economics,
and have just a few cases of butterflics, and can give the
instructions as well as you can at the University of Mary-
Jand with all its laboratory equipment, why do yon spend
all the money you spend on the lahoratory in the college
building at the University of Maryland? A. You re-
ferred to one table as being inadequate equipment. A
student only occupies about four feet; if the table is 12
feet long, there is room for three students on each side,
and if there are only six students, it is just as good as if
we had seven or eight tables.

Q. Would you consider the equipment as a standard
equipment? A. T state whether it is an old fruit jar or a
$10 bottle, it makes no difference, if it holds the sclution.

Q. Is the Princess Anne Academy’s laboratory up to
the standard for a junior college on home economics
A. Tt is not as well equiped as our laboratory at College
Park, and it onght to be improved.

Q. Then you really do not know what would be the
situation if you had a real first-class eguipment and
course at Princess Anne, equal to the course at the Uni-
versity of Maryland, do you think? A. T think it would
atiract some more students.

Q. And that would lower the per capita tax of the in-
stitntion? A. Yes, we have been trying to get that for
six years.

Q. But you do net have those same conditions at the
Princess Anne Academy as you do at the University of
Maryland, do you? A. No, sir.

Q. Tn this 1933 law, it is provided that there shall be
certain tests given negro students before they become
eligible to scholarship for the higher edueation. Indeed,
using the langnage of the Act, it states: (reading extract
from Aet). Were you a member of the Board of Regents
that set up the Scholarship Aet? A. T am not a member
of the Board of Regents.



70

Q. Are you familiar with the work of the Board of Re-
gents in establishing the scholarship? A. Yes, sir.

Q. Do you happen to know what tests were established,
if any, as the pre-requisite for those scholarships? A. I
know. ~

Q. What? A. The previous records made by the per-
son concerned.

Q. What kind of previous record? A. At Princess
Anne, I read the Minutes a little while ago, there iz $600
for scholarships; the students who have msade the best
record were given the preference in awarding those
scholarships. Does that answer the questior?

Q. To this point, suppose a white student wanted to
apply to the Universily of Maryland after finishing two
years in a private academy on home cconomies, you do
have a four-year course A. Yes, sir.

Q. You would admit them, provided he or she came up
to the scholarship requirements? A. Yes, sir.

Q. Without regard to the relative standing in the class,
is that true? A. If they had a better standing, they
would be at the top, relatively.

Q. But they would not be excluded? A. No, sir.

2. But on the other hand, so far as the opportunities
of the negro student is concerned, he is limited by the
$600, is that a fact? A. The white student don’t have
that; the negroes are the orily ones that have it.

Q. But the white students can go inside the State? A.
Yes, and that is why I say his opportunity is equal to
the other.

Q. Do you know how much per scholarship was given
out of this $600—— A. Yes—when this started, we said
to the student, You pick the institution you want to go
to, and we will pay you, as a scholarship, the difference
in cost hetween going there and what it was this year at
Princess Anne—most of them liked to go to Petersburg,
and we send them for the difference, and if they wanted
to go further, in New Jersey, he would be allowed a
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larger fee. We tried to equalize it, so it is just as cheap
to go ountside of the Stase as stay in the State.

Q. Did that include rcom and board? A. Everything.

Q. Would the scholarship, so far as you know, of 1933,
the 1933 scholarship, for professional eduecation, would
that also include room and board? A. We did not get
to that; our money was cut off.

Q. What scheme do you have established? A. We had
the same thing in mind, if the student would apply for
a scholarship, wanted to take law, we would say to the
student, It will cost yon $200 to go to our law school.
Now, if you ean go to the other school of law, select an-
other one, which might be the Columbia, the Virginia, or
some other institution, and their tuition would be $250,
we will give him $50, the difference.

Q. If the Maryland student applied to you under the
1933 Act, and you told h:m he could not go to the Univer-
sity of Maryland School of Law, and he happened to go
to a school of law that had a lower tuition, than the Uni-
vAeriiIty of Maryland, yon would not give him anything?

. No.

Q. What did yon mean when you referred to Morgan
and Howard? A. I explained it by saying it would be
less.

Q. Then you did not expect to give him any scholar-
ship? A. Not if he went to Howard or Morgan.

{(Mr. Houston) That is all.

(Witness) I would like to explain that this last Act of
1935—I am confused om thai—the last Aect, the one of
1936——

Q. At the time you wrote him, the Act of 1335 had not
been passed? A. I think not.

CROSS-EXAMINATION.

Q. (Mr. LeViness) If he had wished to go {o some
other institution than Howard, perhaps Columbia, or
some other institution, would there have been any
scholarship available for him? A. That matter is in the
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_ hands of the committee; T understood the attorney to ask
my opinion, and I think my opinion would have earried
some weight.

Q. They would have allowed the man yon referred to
a scholarship? A. The difference in cost hetween the
two institutions.

Q. If he had elected some place to go where the tuition
was higher than the Maryland Law School, he would have
been entifled to a scholarship? A. Yes, sir.

Q. The new law has been passed which will be in effeet
at the time this applicant wants to go to school, and he
is eligible for a $200 scholarship? A. Yes, sir.

Q. There has been quite a good dea) said this morn.
ing about the Princess Anne Academy—Princess Aune
was formerly a high school, was it not? A. It was not
even thai nine or ten years ago.

Q. When you first eame {o Maryland, what was Prin-
cess Anne Aecademy? A. Just a school for negro chil-
dren, and some of them were still in the lower grades,
some in the high school.

Q. Was it public or private? A. When 1 came here it
was & public insti{ution.

Q. Yon have been here

Q. During the last nine years, tell us just when and
what changes were made in Princess Anne? A. The
changes were made just about the time that Superin-
tendent Cook and his staff sueceeded in bringing it up
to a high school, and the Rtate established them in all
the counties of the State. Then it was recognized among
the leaders of the negro race, as well as others, that the
necessity for that lower type of instruction did not exist,
and that we should have a high school for everyomne.
About thai time, & demand was seen for a ltde higher
eduention, and we were urged by the Federal anthorities,
in aecordance with the Land Act, to bring up Princess
Anne to a higher level. That movement began about
seven years ago, maybe cight years ago, and that was
one of the first things I got into.

A. Nine years.
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Q. Back in 1929 to 1930, take that scholastic year. A.
At that time, there was a high school course at Princess
Anne.

Q. A four year high school course? A. I think il was
four years—first, eut off one year, and then later, an-
other—T think the year you mentioned, it was a foar
year high school course.

Q. Do you know how many students there were at
Princess Anne, when it was a high school? A. Tt might
have been about 100 or more, sometimes more.

Q. 100 or more? A. Yes, sir.

Q. And then in 1929 or ’30, you started with your
junior college, in addition to younr high school course?
A. Yes, just abount that time.

Q. Do you remember about how many junior college
stadents you had at the time? A. 1t was very few; yon
could count them on the fingers of your hand.

Q. According to the figures here, 33 sophomore and
freshmen, in addition to the high school students? Year
by vear, you dropped the high school course? A. Yes,
sir.

Q. In September, 1930, you dropped the first year high
school, and the following year, you dropped the second
year high school—1932 you only had two years of high
school, and 1933—this past year, there were no high
school students? A. Last year, I think there were two
geniors. There were a few that were not finished, and
they were allowed to finish.

Q. From the time when you had over 100 students in
your high school at Princess Anne, down to the present
time, you only have 30 or mare in the junior college, and
the drop has been due, has it not, to the abandonment of
the high school students? A. Yes, sir.,

Q. And the drop in enrollment is due to the fact the
lower students have been dropped, or have been referred
to other sehools in the neighborhood? A. To the graded

schools.
Q. Do you know about how many students Princess
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Anne can take eare of? A. We very nicely could fake
care of 100 to some more, than we have,

Q. Do you know what sleeping accommodations ihere
are at Princess Anne, what dormitory accommodations?
A. I am familiar with that, but don’t know the number
of beds in the rooms.

Q. It it not true you counld accommodate as many as
175 men and women in the dormitories? A. 1 think so.

Q). There are that many beds available? A. I think
there must be.

Q. Isg it not true you could handle in your classes as
many students as you eould handle in the dormitorv?
A. Yes,

Q. The facilities for the class-rooms are unlimited al-
most? A. That is right.

Q. You have plenty of space there? A. We could take
care of them,

Q. If you had more students, all you would need would
be more teachers and more equipment? A. Tt would be
very crowded, but we counld take care of them.

Q. When a person graduaies from the Junior college
at Princess Anne, he is eligible and qualified to go to any
other college and enter the third grade A. Yes, sir.

Q. Is it not true that after graduating from Princess
Anne Academy, which is a two-year college, a student
can go into any college and get a B. 8. in education in
two years after graduating from Princess Anne? A. Al-
together, four years of college instruction.

Q. Is it not true that a number of graduates from Prin-
cess Anne go into Morgan College, enter the third year
there, and finish in twoe move years? A. Yes, sir,

Q. Making it four altogether? A. Yes, sir.

Q. So that compared to other institutions offering the
game facilities, which is a junior college, the students
at Princess Anne get snhstantially the same education
as others, 18 that not true? A. That is right.



75

(). Is it not also true that some of your graduates
from Princess Anne Academy go into institutions in
other States, such as the Virginia State College at
Petersburg, and the Hampton Institute, and other insti-
tutions and rank high in their courses at the other col-
leges. A. I hear some very fine reports of them.

Q. Do you remember what is the cost of fuition at
Princess Anne Academy—it is in the catalogne A It
is $10 less for girls than boys.

Q. Is it not $197 a year for the boys, and the girls
$1927 A, I thought it was $10 difference—that includes
room and meals.

(The Court) Does that mean a girl eats less than a
boy? A. They don’t destroy the property quite as much
as a boy. The eost of their maintenance is lower, they
do eat less.

Q. (Mr. LeViness) The girls cat less? A. They actu-
ally do.

Q. Who pays the salary of the teachers at Princess
Anne—what fund does it come from? A, Most of it
comes from the State fund; there is some Federal money,
and there is a small amounnt collected from fees. About
$4000 from fees, $8000 from the Federal fund, and $15,-
000 from the State’s money.

Q. I believe you testified on direct examination that
there is about $15,000 spent in Princess Anne Academy
each year? A. Yes, sir,

Q. For some thirty stndents? A. Thirty, year be-
for last—it may be thirty-two or thirty-thre last year.

Q. The graduating class this year was eleven? A.
Yes, sir.

Q. So you are spending something like $500 apiece
per year of State money at Princess Anne? A. Almost
$500 per student.

Q. Princess Anne can accommodate a much larger
number of colored boys and girls—what reason do yon
know of, if any, why the school is not better attended?
A. There are a number of reasons. First, and chief one,
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is that the importance and the attractiveness and value
of that type of education is not well understood by the
leaders in the negro race. There are, undoubtedly, some
exceptions, but when I talk to ministers and lawyers,
they do not seem favorable to that type of education.

Q. You mean farming? A. Yes, and home economies.

Q. You think they would rather be lawyers than farm-
erst A. Yes, sir.

(The Court) Not only colored boys, from our ob-
servation.

(The Witness) Another reason is the one brought out
a few minuntes ago. While we can give and do give a
high type of instruction with the facilities we have in
some departments, it is not as attractive depariment as
it is in the older institutions, where they have more years
to accumulate it, and more mouney to spend.

Q. Princess Anne is a brick building-—the main build-
ing is a brick building? A. Yes, sir.

Q. The administration building is a brick building?
A. Yes, sir.

Q. Beautiful shaded lawn in front with trees all
avround? A. Yes, sir.

Q. Does it not compare more or less favorably with
other institutions of the size? A. It certainly does.

). Now, let us just leave Princess Anne for the mo-
ment. You have alrcady testified that the graduates of
Princess Anne go to Morgan College, if they choose,
if they can get the scholarship, if they want to, and
there they are able to graduate in two years—that is true,
is it not? A. Yes, sir. '

Q. Making a four year course for colored people in
the State, the same as for whites? A. Yes, sir, that is
right.

Q. I don't know how far you can go in testifying as
to Morgan College, and if I should not leave my ques-
tion for a later witness. Do you happen to know this,
from your own knowledge, how much of State money
is appropriated for the use of Morgan College—i{ you
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don’t know of your own knowledge, I will reserve that
until later? A. I cannot rememler the exact amount,
but I know it is much more per student from the State
at Morgan College than it is in Colege Park for a white
student.

Q. How many students do you kave at College Park?
A. Almost 2000.

Q. How many are taking home economies and voca-
tional work, farm work? A. A little more than half are
in the vocational course—only 900 are in the liberal
arts.

Q. Would you say that about onz-half of the students
at College Park at preparing to be farmers? A. They
are preparing for vocational work—I should say more
than one-half are—some of the arts and sciences

(The Court) Farming is very atiractive right now. A,
Temporarily — 1 don’t think that has inereased the
number of stndents {o study agriculture.

Q. (Mr. LeViness) At Morgan College, what do they
teach? A. Liberal arts, prinecipally,

Q. There are some 600 colored boys and girls there?
A. They have a course of home economies also there.

Q. At Princess Anne, you specialize in home econom-
iecs and voeational A. Home economics and agricul-
ture—they are both vocations.

RE-DIRECT EXAMINATION

Q. (Mr. Houston) Let us examire the matter of com-
parative expenses a little. As President of College Park
and Princess Anne, you would not tolerate the squander-
ing of State’s money, would you? A. No.

(). Now, tell me just what is the reason why—Ilet me
ask you this question, you say it costs more to the State
for a student at Morgan than if dees for a stndent at
College Park? A. I did not say it ;ust that way, I said
per student enrallment,

Q. Docs it cost the State for student enrollment, more
at Morgan than at College Park? A. Considerably more.
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Q. Do you have the fignres? A. College Park I have
them,

Q. Do you have the figures for Morgan? A. I am
subject to correction—College Park—the State is con-
tributing one hundred and twelve for each student en-
rollment—1I think it is near a hundred and forty, it may
be higher than that.

Q. You mean the State is giving Morgan College $140,-
000%

(The Court) One hundred and forty per student en-
rollment.

(The Witness) That is subject to correction.

Q. (Mr. Houston) You mean the State is giving Mor-
gan College eighty-four thousand A, The President
of Morgan College is here.

Q. You are making the statement A. My state-
ment was that the State was contributing more, consid-
erably more per student to Morgan College than it is
at College Park.

Q. To the best of your recollection, what does the State
contribute to Morgan? A. I wounld no{ atfempti to reeol-
lect that.

Q. (Mr. LeViness) What is the official connection be-
tween Morgan College and the University of Maryland?
A. Official relationship—it is not part of the Univer-
gity.

Q. The University is in joint control with Princess
Anne—Morgan College has nothing to do with it. A.
I cannot remember the figures off-hand used in eomput-
ing these facts

Q. Let me ask you this, have you ever made a recom-
mendation—the State has no control over Morgan Col-
lege, has it? A. The University of Maryland has not;
I don’t know what control the State may have.

Q. Has there ever been a recommendation from you
that the money that is now going to Morgan College
be appropriated to Princess Anne, in order to bring up
the standard at Princess Anne? A. Certainly not.
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Q. When you gave the figures of $239,000 per student
at College Park

(The Witneas) Did I give that figure?

(Mr. Houston) That is what I understood. A. That
is wrong.

Q. What is the figure? A. The State this year is ap-
propriating about two hundred and iwenty-two, or a
trifle more, for the student education at College Park.

Q. When you say student education, what does that
include? A. It means the tuition and the expenses

Q. Is that the amount the State contribnted to College
Park or the University of Maryland? A. No.

Q. How much more money do they get? A. If you
want the figures correctly, I would like to refer to my
documents, and 1 will give them to you.

(Examination suspended.)
(At this point a recess was taken until 1:15 p. m.)
(After recess.)

Doctor Raymond A. Pearson, a witness previously pro-
duced and sworn, resumed the stand for further exami-
nation,

Q. (Mr. Hownston) Doctor Pearson, when you were
giving the figures as to Princess Anne, were you giving
the complete State expenditures as to Princess Anne as
to breaking it down to student cost; when you were giv-
ing your figures as to students’ costs per student, were
you using the total amount of money given or a partic-
ular amount? A. No, the total amount given by the State
this year was $15,672,

Q. And that is where you get your $500 approximate
cost? A. Yes, just a little below.

Q. Now, as to the University of Maryland, will you
take your fignres for the University of Maryland? A.
Here they are, $222,618. "

(. Does that include all of the money the State gave
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the University of Maryland? A, For educational pur-
poses at College Park,

Q. Well now, let me understand that, does that in-
clnde building? A. Oh no, that is the maintenance fund.

Q. Now, this money given Princess Anne, does that in-
clude bnildings? A. No, that is separate; this is our
annunal budget that I have here, the maintenance budget.

Q. Now, what is the total cost sa far as all of the
schools of the University of Maryland are concerned?
A. By the Stafe, $403,892.

Q. To how many students, total? A. About 3600.

Q. So that the total expense, including all of the Bal-
timore Schools per capita cost, is just a little higher than
just that at College Park? A. Lower.

Q. Will yon just give us again the per capita cost per
stndent at College Park? A, $112.

(. What is the total per capita cost, per student, at
Clollege Park, inclnding all receipts, student’s fees and
everything else. 1 am trying to get what it costs fo give
a student a year's education at College Park? A. [
Lkappen to remember it, $391.

Q. And the cost of giving all instruction to students
at Princess Anne, is approximately what? A, It’s about
bhetween seven and eight hundred dolars.

Q. Ts it nearer seven or eight? A. Divide thirty-two
into $28,000 and you’ll have if.

Q. Tsu’t it true that it costs more per capita when you
are putting in a sysfem than when it is running? A. Oh
ves.

Q. So that just the fat comparison of fignres at Prin-
eess Anne and College Park, it is not actnally representa-
tive without anything being taken into consideration of
the cost of putting in the system? A. I think it is fairly
representative, except for the attendance.

Q. That is if you had a larger attendance at Princess
Amme you would ent down the per capita cost consider-
ably? A. Yes.
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Q. You had one hundred students or more, at the time
you had the grade schoaol and high school at Princess
Anne, iz that correct? A. Yes.

Q. Tt is also true, that is, the necessity for a grade
school wag the lack of facilities, was it not? A. Yes.

Q. And when the State began putiing on improve-
ments on the grade schools and bigh schools the neces-
sity for that same instrnetion at Princess Anne became
less and less? A. Yes.

Q. But you would not say that the rural instruetion
in Marylanpd is equal to the same instruction given whites,
would you? A. I am not prepared t> say, they have
made wonderful progress.

Q. But yon would not say they are equal to white?
A. I don't know, I always thought Deuglas High here
was equal.

Q. I said the rural schools? A. I don’t know, I am
not familiar with that.

Q. As you dropped the grade school and high school
at Princess Anne, you did not put on a Junior Liberal
Arts College, did you? A. No.

Q. And you testified on Direct Examination that yon -
gave just & minimum of Liberal Arts work, is that cor-
rect? A. Right.

Q. So it is not true that the students from Princess
Anne could transfer to any other college, they could only
transfer A. I think they could if they wanted to.

Q. You don’t mean to say with the minimum amount
of Arts work—the students at Princess Anne don’t get
in the first and second year as much werk as you offer
af College Park, do they? A. No.

Q. And if they were white, leaving out that they are
colored, you would not accept Primcess Anne students
in the third year, would you? A. We might, they get
the full two years and when one takes a four year’s
Liberal Arts course he will eliminate a2 great deal of
work in the Home Feonomie’s College and students from
vocational or technical schools might easily go into a
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Liberal Art’s course and get credit for what he had
in voeational subjects. <

Q. But he would be handicapped and he wouldn’t be
up to the level of the student who had been, assuming
they are all white, the studerts who had been in the
first and second years of Liberal Arts? A. In four years,
he would.

Q. T am talking of the third year, at the point of
his admission? A. No, he would not.

Q. Now, when you speak of the fact that you have
room for 175 students at Princess Anne, do yom mean
that yon have room for 175 according to the best edu-
cational standards, considering the eguipment in the
school?

(Mr. LeViness) He said they would be erowded.

(The Court) Let him answer; he can take care of him-
self. A. I stated that 175 would crowd it.

Q. (Mr. Houston) That wounld not be according to the
best educational proceednre? A. No.

Q. How many do you estimate you could take care of
according to the best educational practice? A. Some-
thing over a hundred.

Q. Approximately how much would that increase the
per capita cost of instruction to take care of those stu-
dents you could accommodate aceording {o the hest ed-
ncational practice? A. That would decrease the per cap-
ita cost.

(). Wonld it decrease it substantially? A. Quite ma-
terially.

Q. (Mr. LeViness) You just read the fignre of $403,-
892 as the appropriation for all of the University of
Maryland schools, both graduate and under-graduate, for
whieh year is that? A. The present year, and that in-
cludes Princess Anne.

Q. Does that also include the appropriation for the
hospital? A. I’ll look that up and tell you—yes, that
includes the appropriation for the hospital.
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Q. So the figure of $403,892 which you read also in-
cludes the State’s eontribution te the University of Mary-
land hospital? A. Yes.

Q. Can yon tell us how much of that figure is the ap-
propriation for the University of Maryland Hospital?
A. $85,000.

Q. That brings it down to $318,000——A. No, it was

$185,000 including the hospital, and taking the $85,000
out of

Q. The figure you gave us was $403,892¢ A. Oh yes,
that is right.

Q. Therefore, there is three hundred and eighteen
some odd thousands for the other schools? A. That is
right.

Q). That is for all the schoos? A. That is right.

Q. On the basis of that wouldn’t you have to reduce
vour figures for the per capita cost? A. Yes, by elim-
inating the hospital it wounld reluce the per capita coat.

Q. How many students did you say were in all the
schools together?

(The Court) He said 3600.
A. 3600.

Q. So the appropriation is $318,000 for 3600 students?
A, Yes.

Q. Now, going back to Princess Anne for a last ques-
tion or two, isn’t it true that gredunates of Princess Anne
can go info Morgan College or some other college and
take a B. S. course and gradunate in two years? A. Yes.

Q. Have they done s0? A. I think so.

Q. The figures you read us are the appropriations
for the eurrent year, do you kave the figures for the
next year, starting in October? A, No, we do not yet
know what we will have next year.

Q. The one I am talking about is the appropriation
made by the last legislature. A. We know what that is,
but it is so far below our needs that we are hoping that
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it will be supplemented by an additional item before
school opens.

Q. Is it lower or higher than the appropriation for
the current year? A. Lower,

Q. Do you know how much lower? A. It is about thirty
or forty thousand dollars lower.

Q. In other words, it took away practically all of the
State’s support for the professional schools here? A.
Yes, we are hoping some of that will come back.

Q. Has your attendance dropped off any; you had
3600 students this year, do you anticipate more or less
next year?

(The Court) He cannot tell you that.

A. No, we are assuming it will be the same as this
year.

Q. And the appropriations will be less? A. Down to
date, they are less,

Q. (Mr. Houston) The $85,000 that is included in the
appropriation for the hospital, that hospital is used as

a clinical laboratory for the students, is it not? A,
Yes.

(Examination conclnded.)

ROGER HOWELL,

produced on behalf of the Plaintiff, being duly sworn
according to law, testified as follows:

DIRECT EXAMINATION

Q. (Mr. Houston) Have you stated the faet to the
stenographer that you are the Dean of the Law School
of the University of Maryland? A. I am the Dean of
the Law School of the University of Maryland.

Q. T want to ask yon, first, what percentage of your
stndents come from the State of Maryland? A. About
ninety-five percent,
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. And your enrollment is what, last year’s enroll-
ment? A, Last year’s, slightly over 200.

Q. In view of the fact that ninety-five percent of the
students come from the State of Maryland, do you pay
considerable attention to Maryland law? A, Yes, we
pay attention to it where there is anything special about
the Maryland law.

Q. That is to say you pay more attention to Maryland
law than in a national school where the students may
be only five percent Maryland students? A. Yes, 1
think so.

Q. How many of the persons on your faculty are judges
in the Courts of Maryland, including the Federal Courts,
if any, or in general law practice in Maryland? A.
twelve.

Q. Out of a faculty of how many? A. Highteen,

Q. Have you any idea as to how many of the judges
in the State Courts or any Courts sitting in Maryland
are gradnates of the Law School of the University of
Maryland? A. I was trying to figure it up. I think in
the City Courts here all except one, I think are graduates
of our scheool; two of the Federal Judges are graduates
of our school; I am not so well up on the judges in the
counties but I imagine a considerable percentage are
graduates of our school.

. Would you say that the Law School of the Uni-
versity of Maryland is the greatest feeder to the Mary-
land Bar? A. It has been, but at the present time there
is a larger school here that graduates more.

Q. But even at the present time, would you say it
feeds at least fifty-one percent? A. At the present time,
no; I would say we gradunate about forty men a year
and the other about a hundred.

Q. About how many men come to the Bar a year? A.
As to the other school, I don’t know; most of mine come
to the Bar or pass their examination successfully.

Q. But the University of Maryland Law School is a
substantial feeder? A. Yes.
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CROSS EXAMINATION

Q. (Mr. LeViness) Are there any colored men and
women in the Law School at the present time? A. No.

2. Have there ever been since you were connected with
the schoolt A, No.

Q. How long have youn been connected with the school?
A. Since 1927.

Q. What was the antecedent of the School of Law at
the University of Maryland, what was it hefore it was
part of the University? A. Of course, it has always been
called the University of Maryland Law Sehool but it
has not been part of the State Government until after
15920. It was sort of a private school.

Q. Was it administratively connected with the Uni-
versity of Maryland? A. T think in a nominal way it
was.

Q. Do you know whether or not in the "90’s there were

any negroes who matriculated in the school? A. I don’t
know except by hearsay, I can give you that.

(Mr. LeViness) We would object to that.
(The Court) Let him state it anyhow.

(The Witness) All I heard about it was what Judge
Harlan told me back in 1890 somewhere——

{Mr. LeViness) Can’t we get Judge Harlan over here?

{The Court) Anything Jndge Harlan told him, he can
tell us.

{The Witness) There were two negroes admitied who
graduated from the school and subsequently, I think they
were adwmitted at the instance of Major Venable, subse-
quently they continued, it was an experiment on their
part with some other negro students and they discontin-
ued the practice theveafter. This is what T was told
by Judge Harlan.

. (The Court) Tt you want Judge Harlan, yon can get
im.

(Mr. LeViness) We may call him later on.
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{Examination concluded.)

(Mr. Houston) Now, at this time, again, we shonld
like to make a tender of the application and the exami-
nation fee.

(The Court) All right, pay them in Court; they will
not take it. Treat it as paid. Let the record show it is
paid in open Court, tendered with application and you
decline to aecept,

(Mr. LeViness) Yes, sir, I decline to accept.
(The Conrt) Well, the Plaintiff resats.

J. WALTER HUFFINGTON,

produced on behalf of the Defendants, being duly sworn
according to law, testified as follows:

DIRECT EXAMINATION

Q. (Mr. LeViness) Mr. Huffington, you are the State
Supervisor of Negro Education in the State of Maryland,
are you not? A. Yes, sir,

Q. How long have you had such an office? A. Since
May, 1917.

Q. Suppose you ontline very briefly the general nature
of vour duties? A. I am expected, sir, to take care of
the instructional side of the—the class room side of the
education in the Public Schools of the colored boys and
girls; that’s item number one. That comes specifically
under what we would speak of as supervisory duties. In
addition to that, I am expected to counsel and to advige
and to visit schools in the counties in a supervisory na-
ture to help them in their respective county to take care
of the class room end.

(The Court) It may take a long time for him to name
his duties. Ask him what you wanted to find out.

Q. Mr. LeViness}) Mr. Huffington, do you have fig-
ures available either in your head or at hand, to show
the number of negro schools in Maryland, dividing it
into high sehools and primary schools? A. Approxi-
mately, sir, there are 28 colored high schools.
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Q. 1o the 8tate? A. That ig the counties of the State;
and amohg the elementary schools there are approxi-
mately 510,

Q). Start with the elementary schools, you are also {a-
miliar with the general set-up of the white schools
throughout the Tonnlies, are you not? A, Fairly famil-
iar, because I work in the same office as the supervisor
of the white schools.

Q. Speaking very broadly, how do the colored schools
in the counties compare with the white schools in pro-
portion fo the numbers, that ig the proportion of the
population of the students as to the teaching stafft A.
They compare very favorably. To make my answer spe-
cifie, you raised the question as to the course in the ele-
mentary schools; they are identical with the courses
in the white schools. In the high schools, for the same
gize school, the courses are identical, If I wmight en-
large that statement, what I mean by the same size is this;
a small high school, say a two teacher high school, natu-
rally, can’t have such a large curriculum offering as the
Iarger high school, becanse the number of people in the
eounty are small; but the eurrieslumn offering in the
small colored high school is the same as In the small white
high school.

Q. So that the graduate of the school in the county,
the colored school, would have the same background as
the graduate of the white school? A. Yes, sir, they have
the same pumber of wnits; that is, the State of Mary-
land requires 16 wnits. The standard, I understand, is
15 units but the State of Maryvland requires 16 units
for graduation and the studenfs in the colored high
schools, even thie small high schools, do have the 16
units and are admitted to such colleges ag Morgan Col-
lege, and Howard University and Lincoln University.
You asked me about the teaching staff ; every single high
school teacher of the State of Maryland save one, holds
a Bachelor of Arts degree from a reputable college, or
the eguivalent., 1°) explain what I mean by that; so far |
as I know, all but two aetnally bave the degree but by
the equivalent we mean they have done by summer school
process four years beyond the high school work. In
the Citv of Salishury there is one who has the equivalent
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of that and the principal at the Pocomoke City High
school has done four years of work but does not hold
the Bachelor’s degree. As to the elementary teachers,
the State of Maryland requires by law a first grade
certificate. The requirements are four years of high
school work and in addition, two years of normal or
equivalent work. In the colored sechools, ninety-eight
percent hold a first grade certificate and I am informed
by the report of the State Board of Eduecation that not
over ninety-eight percent of the white hold a first grade
certificate.

Q. (Mr. Houston) Will you repeat those qualifications
again, please? A. The gnalifications for a first grade
certificate, which certificate is required to teach in the
elementary schools—the State of Maryland issues two
kinds of certificates; one to teach in the high schools
and one to teach in the elementary schools. Now, the
requirements that are required for a certificate to teach
in the elementary schools in the State calls for a first
grade certificate. The first grade certificate requires four
vears of high school work and in addition, two years of
normal or the equivalent work.

Q. (Mr. LeViness)} Coming into Baltimore City, how
many high schools are there here for colored people?
A. There is one—I can confess Mr. Assistant Attorney
(General, I don’t know so much about the City of Balti-
more except from the report as to their schools. There
is, sir, one senior high school in the City and I think
about three or four junior high schools; I am not cer-
tain about the junior high schools.

Q. Is there someone else than yourself who is more
familiar with the City? A. I think the statistician in
the State Department of Eduecation, Miss Stern, could
give you that.

Q. Just one question as to the distribution of these
county schools. You testified there were how many?
A. Approximately 540,

Q. And are they distributed throughout the State? A.
They are in all of the counties of the State except in
(Garrett where the negro population is sparse; and Al-
legheny County the negro population is sparse and there
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are two schools and in Washington County the pcpu-
lation is also sparse and there are only five in {hat
county.

Q. Where is the population denser? A. There are
more schools in Prince George’s County than any other
and close on the heels of Prince George’s County 1s Anne
Arundel, Dorchester and Baltimore County.

Q. Take a County like Prince George’s where you say
the population is denser do you recall how many elemen-
tary schools are in that county? A. I think about 44,
they have about 70 elementary teachers.

Q. Can you tell us how far apart those schools are?
A. So far as 1 am informed, I cannot say definitely, so
far as I am informed, no child has more than one and
a half miles to go to school. I do know we find the
schools rather close together; to illustrate, on the W B
& A line between herc and Washington, you’ll find cne,
two, three, four, five, six right on that line after you
enter Prince George’s County and before you reach
the D. C. line. .

Q. In other schools of the State, is the distance a
little greater that they have to go to school? A. Not
generally.

Q. Can you strike an average and tell us the approxi-
mate distance a colored boy or girl has to walk to school
in the county? A. Yes, an average, 1 should say an av-
erage is three-quarters of a mile; I eannot give that with
definiteness.

Q. Now, taking up the question of the length of the
school term; in some of the county colored schools they
close a little earlier than white schools, is that correct?
A. Yes, sir,

(). Why is that? A. Because the State law provices,
the legislature has so decreed, that the minimum school -
year for negroes shall be eight months and the minimnm
school year for whites, nine months. Now, while a ntm-
ber of counties keep their schools open the same length
of time, in certain counties on the Eastern Shore whare
there is trucking, the strawberries get ripe and -he
schools are kept open only eight months.
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Q. Why is it they keep schools open only eight months?
A. It’s largely an economic proposition.

Q. That is because the children who go to school want
to stop and pick strawberries? A. Exactly.

Q. How abount in other sections of the State, do youn
let schools go along a little longer? A. All along the
Pennsylvania line where trucking isn’t carried on to
any great extent the schools, for example, Cecil, Balti-
more, Washington County and Allegheny County, in
those four counties as well as Carroll County also, no
distinction is made in the length of time and a very
slight distinetion is made in Harford County, maybe
three or four days.

Q. In some sections of the State you say that for col-
ored children the schools are only open eight months,
speaking generally, is there any appreciable difference
between the curriculum offering? A. No, sir.

Q. In other words, you teach the same thing whether
the school is open eight or nine months? A. Yes, sir.

Q. You give them the same number of credits and
when they get through they are prepared to go as far
as anybody else? A. Yes,

Q. They enter as easily from the Eastern Shore with
only eight months of schooling as they do from Western
Maryland with nine months? A. So far as I know, there
has never been one turned down, so far as I know.

Q. Taking up the question of school attendance, I un-
derstand you have a little more trouble getting colored
boys and girls to come to school than with white boys
and girls? A. Yes, sir, I think it is generally true.

Q. That comes under your department, does it not?
A. Whatever has to do with colored schools, I am in-
terested in. There is, of ecourse, an attendance officer
in all of the Counties of the State who is charged di-
rectly with getting the children in.

Q. Do you happen to know of your own knowledge,
or from any figures you may have in the Court Room,
what is the record for school attendance for whites as
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compared with colored children? A. Slightly less for
negroes than white, nof very much less, :

Q. What provision is made by your department to
obtain a higher grade of school attendance?! A. The
attendance officer of the county fér which the State pro-
vides. '

Q. The Siate provides a scparale one for colored chil-
drent? A. No, one altendanee officer per county, That
aflendanec officer does visit the parents and tries to per-
snade 1hem to send their children to school; that at-
tendance officer does work with the colored feacher and
cncourages the colored teachers to cooperate with the
attendance officer to find out why the children are out
of school and whether or not it’s a prosccutable case and
the attendance officer does make some arrests in certain
cases where it scoms {o be wise.

Q. There has been some referenee made here, I be-
lieve it is in one of the pleadings filed by the other side,
that there is an inequality of transportation for colored
children, do you have any knowledge of that? A. There
are more white children transported, but sinee you have
been courteous enough as to frame your question as to
what I have to say, I may say this. There is a gradual
inerease of the eolored children transported, a gradual
increase, and I understand there will be for next year
about ten one room schools closed and the children will
be transported to other schools. Yes, it is a fact there
is more transportation for whites.

Q. Even if there were not any transportation, the av-
erage child in the State wonld ouly have to walk three-
quarters of a mile to school? A. That’s an average.

Q. And some you say as far as one and a half mile?
A, I was speaking of the average. 1In the case of the
colored children, just as iu the case of the white chil-
dren, if here is an isolated family living four or five
miles {rom the selol, if that's the nearest school, the
children of that particular family, perhaps one or two,
have to walk over one and a half miles, but those cases
arc vory few in the State.

Q. Aside from the question of money, what governs
the School Board in picking sites for colored schools?
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A. Ithink T would say—the question that the money gov-
erns if, yon mean in selecting the site?

Q. As far as my other question, whether you can af-
ford it doesn’t enter into it, what governs the School
Board in selecting the site? A. Whenever it seems there
are sufficient number of children to run a school, that
~is, if there is a sufficient group 10 employ a teacher.

Q. What would you consider a sufficient number of
colored children in a distriet to require a school? A. I
confess I have forgotten, I think there is a question
of law on that.

Q. Aside from that?! A. May T give you what has
been done. There are a few cases in the State where
schools are run for seven children.

Q. Colored or white? A. Colored, just because there
are two or three families and a child in each family.
That is in Anne Arundel County. There is a case in
Dorchester County where the school is run for fewer
than ten children. It is gencrally agreed, T think, that
from ten to fifteen children, that is just an opinion, I
think the law makes a statement on that, from ten to
fifteen children.

CROSS EXAMINATION

Q. (Mr. Houston) Mr. Huffington, you don’t contend
that the County Iliducation for negroes is equal to the
eduncation for whites, do you, all in all? A. That depends,
sir, upon what von mean by equal.

Q. Just as good. A. That depends on what you in-
clude in that term. '

Q. Take it in the totality of things,
(The Witness) May T analyze it for yon?

(The Court) Tell him whether you contend that or
not,

-

(The Witness) I should say, substantially, there are
some items where it is not.

Q. (Mr. Houston) What are those items? A. Well,
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the one item that makes a difference is the length of the
school year, that’s the one item.

Q. As a matter of fact, if you multiply eight by one
hundred and eighty it’s the same thing as multiplying
nine by one hundred and sixty isn’t that rightt A. Per-
haps so.

Q. If that is right, that would mean on the basis of
the school terms, it would take a negro child nine years
to get the same education as a white child in eight? A.
If you take just the same number of months, but there’s
a difference there, if you recall, you can’t take, say,
where a child is going to use eight months in succession
and shift it backwards and forwards; that is, a child
can do work intensively in eight months, but youn can’t
shift around and say that’s exactly the same,

Q. But yon don’t mean to say a negro child gets the
same education in eight months as a white child in nine,
do you?! A. I admitted there was a distinction.

Q. On the question of consolidation of schools, that
depends on transportation in the rural communities, does
it not? A. Not altogether, it depends, included in that,
is a suitable building to take those children to.

Q. There isn’t any use of having a building without
some way to transport the children? A. To answer
that——

Q). The necessary factor is transportation? A. Yes.

Q. Take the case of those schools for seven negro
children, was any transportation available? A. No, sir.

(. How many counties in the State provide transpor-
tation for negro children at public expenset A. Al
that is provided, 1 think, it is either by public expense
or aided by the publie. I can call the roll of the coun-
ties, I don’t remember the exact number. Children are
transported in Wicomico Counnty, in Dorchester County,
in Caroline County, in Quecen Anne County, in Kent
County, in Ceeil County, in Baltimore County, in Car-
roll County, in Frederick County, in Washington County,
in Allegheny County, in Montgomery County, in Calvert
County, in Charles County, in St. Mary’s County; I
think L have gone over the list.
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Q. In how many of those counties are negroes required
to contribute to the transportatwn? A. They are re-
guired to contribute something in Kent, nothing in Caro-
line——

(Mr. Houston) Maybe it will be easier if we read back.

(The Witness) I cannot give this absolutely, I am giv-
ing it purely from memory.

{Mr. Houston) Let me read it back to you.
Wicomico? A. Entirely public expense.
Cecil? A. Entirely public expense.
Allegheny? A. Entirely public expense.
St. Mary’s? A. Entirely public expense.
Dorchester? A, Entirely public expense.
Baltimore? A. Entirely public expense.
Montgomery? A. Entirely public expense.
(Caroline? A. Entirely public expense.
Carroll? A, Entirely public expense.
Calvert? A. Entirely public expense.
Charles? A. Partially.

. Frederick? A. HEntirely public expense.
Queen Anne? A. Hntirely publie expense.
. Kent? A. Partially.

Washington? A. Public expense

fpeorooooProRe0ee

Do you know-—how many counties are there in the
State do yon happen to know? A. Yes, sir, twenty-three,

Q. Then, in fiftcen ont of tweniy-three counties, there
is transportation for negro children and in thirteen of
them it is provided by public expense? A. According
to my recollection, I know there is transportation pro-
vided, as to the expense, I am not sure.

Q. Are these children who are transported, elemen-
tary, or high school or both? A. Both.



96

Q. In all the counties? A, No, gir, not in all; in some,
high school; in some elementary; and in some, both.

Q. Let’s take the roll again, Wicomico? A. All high
school. ~

Q. Ceecil? A. Both,

Q. Allegheny? A. Flementary, so far as I know; I
am not just safe on that point, for this reason; the chil-
dren are transported only from the town of Frostburg
to Cumberland. 1 know they pay the transportation of
the elementary children, I am not sure of the high.

. 8Bt. Mary’s? A. Both.
Dorchester? A, Both,
Baltimore? A. Elementary.
. Montgomery? A. Both.
Caroline? A. Both,

. Carroll? A. Both.
Calvert? A. Both.

Queen Anne’s?! A. Both.

. Frederick? A. Both. I’1] retract that statement;
they have been transporting only the elementary school
and the School Board has deeided to {ransport all of
the high school next year.

(). Charies County? A. Both.
Q. Kent? A. Both.
Q. Washington{ A. Both.

Q. Do you know whether there is transportation pro-
vided for white children in all of the counties of the
State? A, I eoutdn’t say about that, I really do not know.

COPOLLOOO

Q. Now, going to the matter — but you wonld say,
would you not, that other things being equal a consoli-
dated rural school is able to do a better job than a one
room or a one teacher school? A. I think that it is gen-
erally considered that it ought to do better, but I might
add that in some tests given some nine or ten years
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ago 1t didn’t prove that statement, that the one room,
red school house, the children there showed up as well
on the test. —

Q. Do you happen to know what the percentage is be-
tween white and colored one teacher schools? A. No,
sir, I do not.

Q. But if there was more transportation furnished in
the rural distriets for white school children than there
wonld be for the number of colored children, then the
educational facilities wounldn’t be equal in the matter
of transportation, isn’t that true? A. I said, everything
else being eqnal it is considered that in a consolidated
school the children have a better chance.

Q. In your report, or the report of the Department
of Education the 67th aunual report, for the year end-
ing July 31, 1933, did your office prepare that part deal-
ing with the negro children?

(The Witness} What phase?

(Mr. Houston} The attendance. A. It was compiled
in our office, yes, sir.

Q. Is the compulsory school attendance law enforced
so far as negro chldren are concerned? A, Yes, sir.

Q. What does this statement mean on pages 150 and
151, ““This means that 42% of the celored county chil-
dren not attending school could legally be exeused, but
that 826, or 26%, who were between the ages of seven
and thirteen years inclusive and 990, or 32% who were
fourteen and fifteen years old who were not employed
should be provided with schooling, if the compulsory
school attendance law were enforced’’? A. By implica-
tion, certainly, the word rigidly should be there. [ un-
derstood you to say was the law enforced.

Q. It is not rigidly enforced? A. Well, yes, I know
upon the whole it has been as rigidly enforced as on the
white children. Now, if you mean this, sir, if we are
going to drive, say colored or white children, either one,
or attempt to drive them, info school when they have no
shoes or clothes to wear, I have to say no to that, be-
cause it can’t be done.
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Q. Now, let me asx you this; the State of Maryland in
its sehool code provides for physical education work in
its schools, does it not? A. It states some physical ed-
ncation work must be carried on. As I recall the law,
it states an hour a week. I can be corrected on that by
other members of the state department. I think it is
an hour a week outside of regnlar academic work, I can-
not say that definifely.

Q. How is that plhysical education law enforced as re-
gards to negro children? A. Just as it is in the white
schools; there are practically no special physical edu-
cation teachers employed in the schools in the State.
The summing up of this physical education, vather the
graduation of it all, is a county field meet by that county.
The field meet is held in the colored schools as regularly
and is of the same type and the medals are the same and
the officials and the meet is the same as the meet that
is held among the white children.

Q. I show yon a takle in the 1933 report called Table—

{The Witness) 1'll have to ask you to excuse me from
interpreting Tables; the State’s Statistician whom you
have summoned is move of an autherity on them. I
do not know so much about them.

{The Court} But you are on everything else?
('The Witness) No, sir, your Honor.

Q. (Mr. Houston) Were there any colored schools
which were opened for less than the minimum school
term of 160 days? A. There have been among the coun-
ties, right aleng, if my recollection serves me correctly.
The report will show that; the year before last was per-
haps the first year that not a single school in a single
county was opened fewer than 160 days. The report
shows that, to answer your question directly,

(The Court) Do that; answer his questions direct and
stop.

Q. (Mr. Houstou) Well now, if for the year 1933 the
report shows there were 32 colored schools open for less
than 160 days would that report be correct? A. The
report wounld he cavrcet; there is nothing wrong with
the report.
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Q. The report would reflect actual conditions, would
it not? A. No, because the implication is the State has
purposely kept those schools open less time.

Q. But it would be true that 32 schiools were not open
160 days? A. Yes, perfectly true.

Q. Now, in the counties, does the State pay the same
salaries for the same services of colored and white teach-
ers? A, No.

Q. Would you consider that equality of education?
A. I would not say that it interferes with the equality
of education.

Q. That is to say — let me ask you, what is the dif-
ferential primarily? A. T don’t recall; T can give yon
what is paid negro teachers; I don’t recall what is paid
the white.

Q. Let me put it this way; do you mean to say that
you can get just as good educational teachers out of
negro teachers for lesg money than you can out of white
teachers for more money? A. I would say that a negro
teacher, with the same qualifications, and they have the
same qualifications as the white, practically, would cer-
tainly teach the members of his own group and would
not slight the members of his own group because he was
not paid as much as the white teacher,

Q. Now, on the guestion of study, after the teacher
gets his position, summer school study, things like that,
involving advanced educational work; the negro teacher
is paid less and it would make it harder for the negro
teacher to pay for this extra study, would it not? A.
It would make it some harder.

Q. And that in a sense may come back to the inequal-
ity? A. Over the period of a number of years, yes; but
there’s a difference also in the living expenses of the
negro teacher and the white teacher.

Q. Does it cost the negro teacher more or less to buy
a sack of flour than the white teacher? A. No, but it
costs the negro teacher less for her board.

Q. Is that any more than the reflection that the negro
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teacher doesn’t have any more money to pay for her
board? A. I don’t know, T am just stating the fact,

Q. Outside of the one item of room and board, what
else is there as far as other expenses being less? A.
Tt depends, of course, by what vou mean by other ex-
penses,

. I mean clothing, travel and summer school educa-
tion,
{The Court) Aren’t we going far afield in this case?

{Mr. Houston) As a matter of fact, I think that the
question of inequality of education is really not con-
cerning so much the level of the primary and secondary
schools

(The Court) I do not either; we are interested in the
gquestion of the Law School.

(Mr. Houston) No further questions.

{Examination concluded,)

DR. ALBERT 8. COOK,

produced on behalf of the Defendants, being duly sworn
aecording to law, testified as follows:

DIRECT EXAMINATION

Q. (Mr. LeViness) You are the State Superintendent
of Instructions in Maryland? A. Yes, sir.

Q. And as such, you have general supervigion over the
white and colored schools? A. Yes, sir.

Q. Up to what level? A. Through the high schools.

Q. Up to and including the high schools. Now, the
pleadings filed in this case, in the pleadings, there is
a charge made by the petitioner that the eolored schools
are not the equal in a cerfain number of different char-
acteristics to those of the white schools. T want to ask
yom one or two very brief questions along that line.
In the first place, Mr. Houston has taken those in the
counties—— A. We do not have supervision and control
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of the schools of the City; that is a separate division;
they are controlled by the Board of School Commission-
ers. I distribute the money to them on the basis set up
in the law.

Q. You are familiar with the general sef-up, are you
not, sir! A. Yes, I am,

Q. Can you tell from your knowledge of the white
schools and colored schools——

(The Court) What schools are you talking about?
(Mr. LeViness) The high schools, white and colored.

(The Court) Nobody in this case is asking to go to
a high school,

(Mr, LeViness) If we pass that stage we would not
have any testimony.

(The Court) 1 did not think it was germaine to the
case,

(After argument.)

{The Conrt) If you want it in the record, all right,
I will sit here, but I den’t think it is germaine, and I
won’t even be awake while it is going on.

Q. (Mr. LeViness) It will be very brief. From your
knowledge and observation of the colored and white
schools, up to and including the high school level, con-
fining your answer io Baltimore City, what have you
to say as to the relative standard of the two races, col-
ored and white A. I would not like to reply to that,
because I say I don’t know anything about the profes-
sional end of the Baltimore City situation, except what
I get by my contact with professional people. I don’t
vigit those schools, but 1 do know in general, that the
Douglass High School is as good as any we have in Bal-
timore City—that is the general reputation.

Q. The general reputation is that the Douglass High
School is as good as any in Baltimore? A, Yes, sir.

Q. What about the eounties? A. Mr. Huffington made
a very good statement on that, and I agree with him.
The high schools are mostly small high schools, both
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white and colored. I made a statement in the annual
report, with reference to this subject, and as was pointed
ont by Mr. Huffington, 98 percent met the qualifications
for the elementary schools.

(Mr. LeViness) We would like to pursue the exami-
nation for the purpose of having it in the record.

(The Court) If yon want to make up the record for
the Supreme Court, or anywhere you want to fake it,
T will sit here and listen to it, if you desire to pursue
it.

{ After argument,)

CROSS EXAMINATION

Q. {(Mr. Marshall} Doctor Cook, it has been testified
that the salary differs in the colleges as between the
whites and colored? A. Correct.

Q. What is that differencet A. In the salary sched-
ule, it is

(The Court) Why do you need to go inte this — he
said he endorses what the last witness said, and that car-
ried with it the cross examination.

{Mr. Marshall) One of the facts that I think the
other witness did not know was the difference bhetween
the salaries.

(The Court) Do yon know it? A. I have a salary
schedule here; I don’t earry it in mind; it is on a lit-
tle printed sheet. If you want that, we will get it for
you.

(Mr, Marshall) We would like 1o have it introdnced.
(The Court}) Youn can file it as an exhibit.
{The Witness) This is it (producing same).

(The Court) Instead of calling it off, just introduce
it into the record.

(Mr. Marshall) We offer that in evidence as Plain-
tiff's Exhibit No. 10,
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(Paper referred to was then filed marked Plaintiff’s
Exhibit No. 10.)

Q. I show you this book, the Sixty-Seventh Annual
Report, and ask you if that is a report of the State
Board of Education? A. Yes.

(Mr. Marshall) We offer that in evidence as Plain-
tiff’s Exhibit No. 11, reserving the right to read from
it some time later.

(Book referred to was then filed marked Plaintiff’s
Exhibit No. 11.)

(Examination conclnded.)

DR. JOHN O. SPENCER,
produced on behalf of the Defendants, being duly sworn
according to law, testified as follows:

DIRECT EXAMINATION

Q. (Mr. LeViness) You are the President of the Mor-
~ gan College, are you not, sir? A. Yes, sir.

Q. That is a private institution, is it not, aided by
State funds? A. Yes, sir.

Q. And it is an institution for higher learning above
the high school level, is it not? A. Yes, sir.

Q). What character of students attend that school, col-
ored or white? A. Colored.

Q. How many colored students do yon have at Mor-
gan College? A. In all departments, upward of 600,
that includes the Summer School.

(The Court) Men and women?
A. Yes, sir.
(Mr. LeViness) Co-educational? A, Yes, sir,

Q. Where is it located? A. At Hillen road and Arling-
ton avenue.

(The Court) Baltimore City? A. Yes, sir.
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Q. (Mr. LeViness) It is inside the City limits? A.
Yos, sir.

Q. Now, generally speaking, what courses do you
heve? A. Liberal Arts and courses in education, par-
tienlarly for high school teachers.

(The Court) Not a law school? A. Not a professional
school.

Q. Not a philosophical sehool? A. No, sir.

Q. (Mr. LeViness) What degrees do yon havef A.
Bachelor of Arts, Bachelor of Science and Eduecation,
Bachelor of Seience and Home Eeonomies.

@ Do you offer Bachelor of Science and Home Eco-
nomies to girls only? A, To anyone who cares to take
them.

(The Court) Are there more girls attending that
school than men? A. Yes.

Q. (Mr. LeViness) Now, you have had gradnates from
Princess Annc¢ College in your college, have you not?
A. Yes, gir.

Q. When they come as graduates of Princess Anne,
in what class are they put in your college? A. At pres-
eni, nearly equal to the freshmen and sophomore year,
but not wholly — we do certain work that is not cov-
ered by the Princess Anne eurrienlum.

(The Court) Do yon consider the Princess Anne cur-
ricilum better or—— A, Tt is different.

Q. (Mr, LeViness} They specialize in things yon dop’t
specialize in? A. KExactly. We specialize in farming,
home economics, crafts, animal husbandry, and so on;
there courses are good. :

(). At Princess Anne? A. Yes, sir.

. Is it not true that any of the graduates of Prin-
cess Anne Academy last year, 1934—or 1933—went into
Morgan College and graduated with B, S. in educa-
tion? A. I would have to ask the registrar.

Q. (Mr. LeViness) A graduate of Princess Anne can
get a B. 8. in your college in itwo years?
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(The Court) Depending on the grade.

Q. And it has been done? A. I told you there might
be some conditions that turn up, because he does not
know the preliminary courses.

Q. During the past three or four years, do you re-
eall any students who have come from Princess Anne
Academy and gone into your college? A. Yes, 1 think
we have two gradmated recently.

). Are they in the senior year or junior year at your
college? A. They enter the junior year.

Q. And are now seniors or juniors? A. They finished
two years ago.

Q. Do you know how much the State appropriation
is for colleges in the State of Maryland A, The
State appropriation for this fiscal year ending the 30th
of September is $23,300—$23,400.

Q. How does that compare, if you know, to State aid
rendered to other institutions, other colleges like Hop-
kins and St. John’s? A. They are very much lower.

Q. Morgan College gets a much higher appropriation?
(The Court) Proportionately.

(Mr. LeViness) Proportionate to the number? A. O,
no—we get a lower appropriation.

(The Court) You say they are much lower? A. We
are very much lower,

Q. Youn mean ‘‘we’’ instead of ‘‘they’? A. Yes, sir.

Q. Morgan College gets less than the other colleges,
is that right? A. That is right.

Q. (Mr. LeViness) You have about 600 students? A.
Yes, sir.

Q. And get $23,000 appropriation a year? A. Yes.

Q. How much is that per student? A, If yon wish to
know how the State’s money is handled——

Q. How much is the tuition at Morgan College? A.
Flat, $100 a year.
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Q. So the tuition at Morgan College is $100 and Prin-
cess Anne igs $197—what is the board and room at Mor-
gan College? A. The total fee of Morgan College, every-
thing included, board and room, heat, light, laundry,
$339—I can give you the exact figures for the fees and
other items.

Q. $3397 A. $339.

Q. For a Baltimore student, who lives at home, and
went to Morgan, it would be $100—— A. $100 for tui-
tion and $31 for fees, and so on, depending on the
course——

(The Court) In addition to the $100? A. Yes, sir.

Q. (Mr. LeViness) And $31 approximately? A. Yes,
8ir.

). Do you know the ameunt of the appropriation that
Morgan College receives in the new budget that goes
into effect the last of October? A. I did not understand
you,

(The Court) The amount of the appropriation in the
new budget that goes into effect in October, how much
do you get? A. Beginning the 31st of October, we get
$35,000 a year, instead of $23,000, plus.

Q. For the next year you get $12,000 more?

(The Court) He gets a raise and the Mayor geis a
cut.

Q. (Mr. LeViness) Do you expeet any increase next
year in what you have had this year? A. We hope there
will not be less—that is the best we can say. [ might
say sinee you have raised that question, there are $60,-
000 a year that

(The Court) Tuition fees? A. Tuition and other fees,
including everything.

CROSS-EXAMINATION,

Q. (Mr. Marshall) Doctor, this $35,000 appropriated,
is that lower than appropriated other years, or equal, or
how? A. Lower.
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Q. Is the course over at Princess Anne equal to that
given at Morgan College for the two years? A. They
differ.

{(The Court) In time, quality A, In time and qual-
ity, all right; but in subject matter, it is quite different,
just as Greek, Latin or Hebrew-—those that want to take
a literature course will nat be prepared for it, not becanse
tl};gy don’t know anything, but they don’t know the right
thing.

Q. Could a student from Princess Anne Academy, after
two years, come to Morgan, and qualify in two more
years as an A. B.t A. I tried to answer that guestion by
saying on direet examination, that they might be required
to make up some subjects.

(Examination concluded.)

WILLARD M. HILLEGEIST,

produced on behalf of the Defendants, being duly sworn
according to law, testified as follows:

DIRECT EXAMINATION.

Q. {Mr. LeViness) You are the registrar of the Uni-
versity of Maryland school? A, I am,

Q. Your office is in Baltimore? A. Yes.

Q. How long have you been registrar of ithe schoolf
A, Since 1918.

Q. During that time, have there been any colored
students in the law school? A. No.

Q. None at all? A. No.

Q. Have there been any colored stndents at any of the
professional schools?t A, No.

Q. During your time, which goes back to 1918, can you
te]l us how many, if any, applications yon have had from
colored boys to enter the law school? A. Since 1933,
there have been nine. I don’t remember any before that.
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Q. Since 1918 to 1933, you had none, as far as you re-
member? And since 1933, you have had nine. Tell us,
apportioning that number over those years, how many in
1933, 1934, and this year? A. You can almost divide it
cqually between 1933 and 1934. .

Q. What did you do with Mr. Murray’s application?
A. Referred it to President Pearson.

(The Court) Let me sce if I understand it. Does the
defense suggest by that, no colored people desired to
practice law or is it becanse of the fact that it is the pol-
icy of the University of Maryland to not permit it, and
it is so generally known, that they did not apply? A. The
fact is, they have not applied.

Q. You don’t know why? A. No.
( Examination concluded.)

{Mr. LeViness) We have exhausted all the witnesses
we have today, but we have two other witnesses and if it
goes over until tomorrow, we would like to have an op-
portunity to put them on.

(After argument).

(Mr. LeViness) If the case is still going on tomorrow,
will you let us put them on?

{The Court) Yes, sir.

(Mr. Houston) We have some further testimony. We
would like fo call Mr. MeGuinn, the executive secretary
of the Commission on Higher KEducation for Negroes.

ROBERT P. McGUINN,

called by the Plaintiff in rebuttal, being duly sworn ac
cording to law, testified as follows:

DIRECT EXAMINATION.,

Q. (Mr. Houston) Mr. MeGuinn, what is your official
position at the present time in Maryland edueational
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work? A. FExecutive Seeretary of the Commission of
Higher FEducation of Negroes.

Q. When did that Commission on the Higher Educa-
tion for Negroes come into existence? A. June 1, 1935,
officially.

Q. By what authority did it come into existence? A.
By an Act of the Legislature.

Q. Was that Act passed in April, 1935% A. Yes, sir.

Q. How much money has been provided for the work
of that Commission? A. $3000 for the year 1935-1936,
and $3000 for 1936-1937.

Q. Is there a $10,000 scholarship fund? A. Yes, sir.

Q. Have any applications been made-to you seeking
benefit under that $10,000 scholarship fund? A. There
have been.

Q. State how many, up to date, you have gottent
A. 380.

). How many of those applications, 380 applications,
are for college work and undergraduate work? A. How
many—1I have not figured that out on that basis.

Q. What classification do youn have it at the present
time? A. T have it classified on the basis of graduate and
undergraduate work, but I have not made up the totals—
T can give it to you in a minute—I have 13 applications at
the present time for graduate work, that is, that have
come in,

Q. That is where the applicants are prepared to take
that work? A. Yes, sir.

Q. You have had applicants who want to study law,
who have not qualified? A. Yes, sir.

Q. How have you classified them? A. As undergradu-
ates—instead of 13, there were 16——364 applications have
been for undergraduate work—when I say 380 applica-
tions have come in, that is application forms—TI have had
returned to me filled out, to date, exactly 113 applications.

Q. How many of those are for law schools besides the
Tloward Law School?
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(Witness) IHow many to the Howard Law School?

Q. Out of the 16, how many applied for law work? A.
Only one.

Q. Where did he want to go—Howard? A. Howard.

{Mr. Houston) May I point out since the fund is ad-
ministered as a unit, I think it is relevant what they would
give as to all of those, regarding the particular work, pro-
vided the money hac to come out of this $10,000 fund—
what standards are required in the case of law——under
what cireumstance would you give a person wanting a
legal education, a scholarship—of these 113, how many
are for graduating work? A. 16.

Q. Do you happen to know at the present time—have
you worked it ont by scale to cach that wanted to go, what
you could give him, the approximate cost of tuition at
these schools, how muneh it would cost, if all these 13 were
graduated? A. I have not worked that out.

(Mr. Houston) Can we agree, your Honor, that can be
worked out overnigkt and then filed?

(The Conrt) Yes, yon can put it in the record.

Q. Have you the s:atisties there of the different schools
that the applications are for? A. Yes, applications for
graduate study, Oberlin, University of Chicago, Univer-
sity of Pennsylvaniz, Columbia, Atlanta School, Univer-
sity of Michigan, Heward, Meharry, Musenm of Applied
Arts, Philadelphia. The undergraduate schools are:
Temple University, Morgan, Innter, Lineoln, University
of Illinois, Museum of Applied Arts, IToward, Hampton,
Pennsylvania, Bowie, Shaw, Friedman Hospital, Univer-
sity of Maryland, Provident Nursing, Kekles School, St.
Angustine, Livingstone.

Q. If they were cligible for entrance to the school that
they wanted to enter, they would then be qualified to re-
ceive a scholarship? A. They would be qualified to re-
ceive a scholarship after that.

Q. Does that mean they would necessarily get a schol-
arship? A. No.

Q. Why? A. Beeause we anly have $10,000 to dis-
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tribute for the fiscal year 1935-6, and it would be abso-
hﬁt_ely impossible to satisfy all of the requests for scholar-
ships.

Q. Let me ask you this question—has the time limit
for making application expired? A. It has not.

Q. You have had 380 applicants, requests, and of that
vou have had 113 applications turned in, is there still
time, first, for the balance of the 380 applications—that
is 267 applications to be completed of the 380 requests
you havel A. Absolutely.

(The Court) The law has only been in effect since the
first of June.

Q. (Mr. Houston) Is there further time for new ap-
plications to come in? A. There is.

(The Court) Up to what date? A. The 30th of June.

CROSS-EXAMINATION.

Q. (Mr. LeViness) You are the Executive Secretary
of the Committee? A. Yes, sir,

Q. When was the Committce organized? A. The
Clommission was organized in the early part of January.

Q. Before the Act was passed? A. They were named
and delegated by Governor Nice, but of course he sub-
mitted their names to the Legislature for action,

(). Who is Chairman? A. Judge Morris A. Soper.

Q. Have they worked ont any scheme or plan by which
vou expect to divide up this money in appropriating
scholarships? A. I think there is a plan in mind ; the
commission took into considerationm, first, the spirit of
the scholarship, knowing as it was originally intended,
it was for professional scholarships, but later some ob-
jeetion was made on the ground that Maryland did not
provide any college education for its negro boys and girls
and therefore, it would be an injustice to them to make:
the total provision for scholarships for professional work
and leave out the question of the nndergradunate student,
and on the bagis of the Act, the awards will be made to
both the graduates and the undergraduates.
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tuition was less thaa $200, the maximum he wounld get
would be his tuition charge?

(The Court) He would not be allowed for mainte-
nance; it would only be for tunition.

(Examination concluded.)

(The Court) Now, let the record show that the teati-
mony is closed, and if Mr. LeViness wants to get in testi-
mony on behalf of the defendants, of two witnesses, one
who is at College Park and has not gotten to this trial at
3:30 this afternoon, with the case set for trial for weeks,
or for several days, and Mr. Houston sees fit to let him
put that testimony in by stipulation, that will be all right.
Tomorrow being practically the last day of opportunities
for jury trials, I am not disposed to continue this case
over, and throw out other litigants whose rights are just
as important. The testimony is now closed, and T will
hear argument.

We hereby agree that the aforegoing Bills of Excep-
tion are correct.

HERBERT R. O’CONOR,
Attorney General,

CHARLES T. LEVINESS, 3rd,
Asst. Attorney General,
Attorneys for Appellants.

CHARLES H, HOUSTON,

THURGOOD MARSHALL,

WILLIAM I. GOSNETLL,
Attorneys for Appellees.
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Q. T understand yon to say roughly, one-half would go
to the undergraduates and one-half to the graduates?
A. T think so.

Q. You said 25 for the undergraduates and 25 for the
others? A. I am using that for the purpose of illustra-
tion; I think that is perhaps what is in the minds of the
Committee on Awards.

Q. Do you think that 25 scholarships for graduate
work that will probably take care of the applications for
gradnate work, under the basis of the present year? A,
T could not say.

(The Court) How could he say, with twelve more days
to go.

A. I know this, that more have applied for profession-
al work, graduate work than have filed their formal ap-
plication.

Q. What do yvou mean, have applied? A. For the
blanks.

(The Court) More applications are outstanding than
have been returned? A

(Mr. LeViness) You don’t know if they will ever be
refurned.

(The Court) Of course not—he would have to gness
what will happen in the next twelve days.

Q. {Mr. LeViness) If Myr. Murray, the applicant in
this ease, would apply for scholarship, he may be eli-
gible? A. He would be eligible.

Q. He would be in this 16 or 177 A. He would be eli-
Zible.

REDIRECT EXAMINATION.

Q. (Mr. Houston) If you had $5000 available for
graduate scholarships, and there was only one apph-
eant, it would be impossible for that applicant to get out
of that $5,000, more than $200¢ A. That is true.

Q. If that one applicant, with $5,000 available for
graduate scholarships, shonld go to a school where the
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Q. With the language of the Act in mind, would youn
not be more apt to give the preference to the under-
graduate than the gradnate? A. If there is a question
of awarding an applicant for scholarship to two appli-
cants, both equally eligible,~one for the undergraduate
and one for professional work, then the professional ap-
plicant would be given the preference.

Q. As I understand, there are only 16 applications on
file for both classes of work? A. On file today, that
have come into the office.

Q. And you only have ten days to go and ont of the
16, only one is for law? A. That is my recollection—T
wonld not say definitely, but as I recall—I can tell you
very shortly, if vou care to know.

(The Court} 380 application forms have been sent, ont
of which 116 have come back fully perfected and filed.

A. Yes, sir, but I might say they are coming in.

Q. The others might eome in in the next twelve days?
A. 1T had 16 come in this morning.

(Mr. LeViness) All for college work? A. I have not
had a chance to go through them.

Q. How are you going to select the first 507
{Mr. Houston) How do you get 507
(Mr. LeViness) Through the wording of the Aect.

{(Witness) These scholarships will be given only to
cover tuition, and in the case of the undergradunate stu-
dent, it may be possible to give slightly over 25—the sum
being divided $5,000 for gradunates and $5,000 for under-
graduates, it may be possible to give over 25 for the un-
dergraduate work, duc to the difference in the tnition fee.

Q. Is there any definite policy that has been adopted
by the commission as to a division of the funds between

the graduate and the undergraduate?
(Witness) As to the division?

Q. As to the division of the money? A. No, it has
not, fo my knowledge; that is left entirely to the discre-
tion of the Committee on Awards.
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The aforegoing bills of exceptions are hereby approved
this 25th day of June, 1935.

FEUGENE O’DUNNE,
Judge.

NOTE BY COURT: The Petitioner objects to the
length of Bill of Exceptions as not prepared by Attorney
General’s office in narrative form as preseribed by Ccurt
Rule, but his objection is limited to the question of ex-
pense of record in the possible event of being liable for
costs.

EUGENE O’DUNNE.

Appellant’s Costs, $30.60.
Appellee’s Costs, $39.15.

Test: JAMES B. BLAKE,
Clerk of the Baltimore City Court.

State of Maryland, City of Baltimore, Set.:

I, James B. Blake, Clerk of the Baltimore City Court,
do hereby certify that the aforesaid is a full, true and
entire transeript taken from the record and proceedings
of the said Court in the therein entitled cause.

In Testimony Whereof, I hereunto set my hand

and affix the seal of the Baltimore City

(Seal.) Court aforesaid, on this 16th day of July,
Nineteen hundred and thirty-five.

JAMES B. BLAKE,
Clerk of the Baltimore City Connrt.
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STATEMENT OF THE CASE.

This is an appeal from the Baltimore City Court in
which the appellee (petitioner below), who is a colored
man, sued for a writ of mandamnus to require the defend-
ants, the Regents of the University of Maryland, to admit
him as a student in the law school of the University. The
lower court granted the writ.
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QUESTION ON APPEAL AND APPELLANTS’
CONCLUSIONS THEREON,
Are the defendants compellable in mandamus to admit

a negro to the law school?” The lower court ruled they
were 8o compellable,

The defendants contend that the trial court erred, for
the following reasons:

L
MANDAMUS (S NOT THE PROPER REMEDY lN. THIS CASE.

1. Petitioner Has No Right to Sue in Mandamus to Compel the
University Officials to Admit Him. His Remedy, If Any, 1s by Ap-
propriate Action to Require the Proper State Officials to Supply a
Law School for Negroes.

11,

THE EXCLUSION OF THE APPELLEE DOES NOT VIOLATE HIS
CONSTITUTIONAL RIGHTS.

1. Since education is exclusively a State matter, he has no right

to admission merely because he is a citizen of the United States.

2. The equal protection of the laws does not prevent classifica-
tion on the basis of race.

IIT.

THE LAW SCHOOL OF THE UNIVERSITY OF MARYLAND IS
NOT AMENABLE TO CONSTITUTIONAL . '
LIMITATIONS.

1. The University of Maryland Is in the Nature of a Private
Corporation.

2. Private [Institutions May Select Their Students Arbitrarily,
Without Regard to the Fourteenth Amendment.

3. The Law School of the University Derives Its Maintenance
Principally From Tuition Charges to Students.
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Iv.

EVEN IF THE LAW SCHOOL IS A PUBLIC INSTITUTION AMEN-
ABLE TO THE FOURTEENTH AMENDMENT, IT IS NOT
REQUIRED TO ADMIT NEGROES BECAUSE THE STATE
PROVIDES SCHOLARSHIPS FOR THEIR
EXCLUSIVE USE.

1. The Policy of This State Is to Separate the Races.

(a) In railway coaches

(b) In private and public educational institutions, at
schalastic, collegiate and professional levels.

2. Separation of the Races in Educational Institutions Has Been
Upheld by the Highest Authority.

3. This State Affords Its Colored Citizens Substantially Equal
Facilities for Public Education.

(a) It has a dual and practically identical system of
secondary education for the two races.

(b) It affords substantially equal opportunities at col-
legiate levels: at Princess Anne dcademy, at Mor-
gan College, and by scholarships.

(¢) At professional levels it affords mo colored schools
because heretofore there has been no sufficient de-
mand therefor; but the scholarship system offers
its negro citigens opportunities and advantages
substantially equal to those given its white cilizens.

STATEMENT OF THE FACTS.

The petitioner is a Negro (R. 23); he is twenty-two
years old; has lived in Baltimore all his life; has attend-
ed colored Public School No. 103, on Division Street,
Douglas High School and Amherst College, Amherst,
Massachusetts (R. 45). He intends to practice law in the
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City of Baltimore and desires to enter the Law School of
the University of Maryland, beeause it is convenient and
less expensive for Lim, and becanse he would be able to
ohscrve the Maryland courts and become acquainted with
other practitioners. Also he is a citizen of this State
and thinks he ‘‘should have a right to go there’’ (R. 45).

In Deccember, 1934, he addressed a letter to the Dean
of the Law School in which he stated that he was a grad-
nate of Amherst College of the Class of 1934 and de-
sired to secure admittance to the school. He also stated
he could secure nceessary high school records from
Douglas High School ‘“the only Negro High School in
this City”’ (R. 29). He received a reply from Defendant
Pearson, the President of the University, in which he
was referred to Princess Anne Academy which is main-
tained as a separate institution of higher learning for
the education of Negroes (R. 30). Later his applica-
tion form and $2.00 money order for an entrance fee
were returned to him (R. 32).

In March, 1935, petitioner addressed a letter {o the
Board of Regents of the University of Maryland. He as-
serted he was a citizen of the State and fully qualified
to become a student of the University of Maryland Law
School. He stated that there is no other State institn-
tion which offers a legal edueation. He said that the
arbitrary action of the officials of the University of
Maryland in returning his application was unjust and
unreasonable and contrary to the Constitution of the
United States and the Constitution and laws of this
State. He appealed to the Regents to accept his appli-
cation and, finding him qualified, to admit him to the
school (R. 32). In reply to this letter he received an-
other communication from President Pearson in which
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he was referred to the exceptional facilities open to him
for the study of law at Howard University, in Washing-
ton. President Pearson pointed out that Howard Law
School was rated as ‘“Class A’ and was fully approved
by the American Bar Association and is a member of
the Association of American Law Schools. The Presi-
dent further stated that the tuition at Howard Law
School wag $135.00 per year, in contrast to $203.00 per
year in the day school and $153.00 per year in the night
school of the University of Maryland Law Schoal (R.
34). '

On April 18, 1935, petitioner filed in the Baltimore
City Court his petition for a writ of mandamus, requir-
ing the Board of Regents to accept his application and,
upon finding him qualified, to admit him in the regular
manner as a first-year student in the day school of the
University of Maryland School of Law for the academic
year 1935-1936. In his petition he asserted that the Uni-
versity of Maryland is an administrative department of
the State and performs as essential governmental fune-
tion, supported and maintained principally by funds
from the General Treasury of the State. He further
pointed out that the charter of the University provides
that it shall be founded and maintained ‘‘upon the
most liberal plan, for the benefit of students of
every country and every foreign denomination, who
shall be freely admitted to equal privileges and
advantages of education, and to all the honors of the
University, according to their merit, without requiring
or enforeing any religions or civil test, upon any parti-
cular plan of religious worship or service’’ (R. 4). He
further asserted that the action of the Regents in refua-
ing him admittanece violated the Mourteenth Amendment
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of the United States Constitution in that it denied him
the equal protection of the laws and deprived him of
liberty and property without due process of law (R.
7, 8).

In their answer the Regents pointed out that the Bal-
timore Schools of the University of Maryland, of which
the Law School is a part, do not derive their mainten-
ance funds principally from the General Treasury of the
State, but are supported principally by tuition fees paid
by students in said schools (R. 17).

The Regents further pointed out that this State has
provided separate institutions of learning for the ex-
clusive use of colored persons, listing the acts of the
Legislature setting up their separate system (R. 19);
also they called attention to the scholarship statutes
provided by the General Assembly at its 1933 and 1935
regular sessions which were open to the petitioner as a
substitute for legal education in this State; and that un-
der the 1935 Scholarship Act a commission on Higher
Education of Negroes was established to' administer the
sum of $10,000 for scholarships to Negroes to attend col-
lege out of the State, expressly providing that the sehol-
arships arc for ‘‘college, medical, law or other profes-
gional courses * * * for the colored youth of the State
who do not have faecilities in the State for such courses”’

(R. 20).

However, petitioner did not desire one of these schol-
orships {(R. 48) and took no action to obtain one (R. 50).

Up to June 18th, 1935 (the time of the trial below)
three hundred and eighty (380) colored persons had ob-
tained applieation blanks, and one hundred and thirteen
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(113) had returned these forms properly filled out, for
scholarships under this Act (R. 109). '

Under the plan worked out for the issue of these schol-
arships it was decided by the Commission to award schol-
arships both to undergraduate stndents and o graduate
or professional students. About one-half of the scholar-
ships would go to undergraduates and one-half to grad-
uates (R. 112-113). Of the number of application blanks
requested three hundred and sixty four (364) were for
undergraduate work and sixteen were for graduate
work. Of these sixteen only one applied for law study
(R. 109-110). Petitioner would have been eligible for one
of these scholarships if he had applied (R. 113). The
scholarships are to cover tuition only and, dividing the
$10,000 per year equally between graduate study and
undergraduate study, it may be possible to give more
than twenty-five scholarships for each group (R. 112);
no one applicant may receive more than $200.00 under
one of these scholarships (R. 113).

If petitioner had applied for a scholarship for How-
‘ard University, in Washington, he would be able to com-
mute daily from his home in Baltimore, but he ‘“wouldn’t
want to’”. He can get from Baltimore to Washington
in one hour (R. 49). He stated that if he attends Mary-
land Law School he will not have to pay for his room
and board, whereas if he attended school in Washing-
ton and did not commute, he would have to pay for his
room and board (R. 50).

Operating under statntory direction (Code, Article
77, Section 200, et seq.) this State has established a dual
system of public education, one administered for its
white and one administered for its colored citizens. The
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two systems offer approximately equal, and in most
cases identical, opportunities for learning.

In the counties of the State. there are twenty-eight
colored high schools and five hundred and ten colored
elementary schools, all of which compsre ‘*very favor-
ably’’ with the schools operated for white children. The
courses offered students in each are identical and the
curriculum offered in the small colored ligh school is the
same as in the small white high school (R. 88). Mary-
land requires sixteen units of high schooel work for grad-
uation and even the small colored high schools offer the
full sixteen units; their graduates are admitted into such
colleges as Morgan, in the State, and such nniversities as
Howard and Lincoln out of the State (R. 88).

Ninety-cight per cent of the teachers in the colored
clementary schools hold a first grade eertificate, which
is the same percentage as the white teachers in the white
elementary schools (R. 89).

As to the distribution of these colored schools through-
out the State they are found in every county except
(arrett, where the population is sparse. In a couniy
like Prince George’s where the colored population is
densest, there are forty-four colored schools in the coun-
ty and seventy elementary teachers. No colored child
is required to go more than one and a half miies to reach
a school; and, on the average, colored children in the
State live about three-fourths of a mile from a eolored
school house (R. 90).

In the majority of the counties of the State the school
term for colored and white children is identical (R. 91);
in ccrtain counties on the Eastern Shore where there is
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trucking, colored schools run cight months instead of
pine. This is because of the strawberry season, the
colored children being needed by their parents to pick
strawberries (R, 90). In these schools which are open
only eight months a year, the same subjects are taught
ag in the full-term schools, and upon completion the stu-
dent receives the same number of credits and is as well
prepared to go to college as the full-term students
(R. ;).

As to the question of school attendance, the State
provides one attendance officer for each county. How-
ever, the attendance records show a result ““slightly less
for Negroes than White, not very much less’ (R. 52).

In regard to school transportation there are more
white children transported to school than colored chil-
dren, but there is a gradual ineresse in the number of
colored children transported and for the scholastic year
1935-19386, about ten one-room schools will be closed and
the colored children will be transported to other schools
(R. 92). A school for colored children is opened in any
community where it seems there are sufficient number
of children to run a school and employ a teacher. In
some cases in this State schools are operated for ag few
as seven colored children (Aunne Arundel County); one
school in Dorchester County is operated for fewer than
ten children (R, 93)}.

Colored and white teachers do not reeeive the same
salaries, but this does not “‘interfere with the equality
of education’’. A Negro teacher having the same quali-
fications as a white teacher ‘“would not slight the mem-

- bers of his own group because he was not paid as much
as the white teacher (R. 99).
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County education for Negroes, all in all, is substan-
tially equal to the education for whites. There are some
items where it is not (R. 93).

In Baltimore City the Douglas High School for Ne-
groes is reputed to be as good as any white school in the
City (R. 101).

At college levels there are available for Negroes in
this State teachers training schools set up hy the -Pub-
lic Education Law (R. 19); Morgan College, a private
institution in Baltimore City for Negroes, and Princess
Anne Academy, which ig the Fastern Branch of the Uni-
versity of Maryland. Morgan College receives a sub-
stantial money grant from the State of Maryland and is
exclusively a Negro liberal arts college, The present
student hody eomprises abont six hundred Negroes. Ior
the scholastic year 1934-1935, the State appropriated the
sum of $23,000 thereto, and for the seholastic year 1935-
1936, it has appropriated the sum of 35,000 (R. 105,
106). 1t is a co-educational college specializing in liberal
arts and courses in education, particularly for high
school teachers. It awards degrees of Bachelor of Arts,
Bachelor of Science and Fducation, Bachelor of Science
and Home Economies. It does not maintain a law school
or any other professional school (R. 104).

To Princess Anne Academy the State appropriated
for the scholastic year 1934-1935 the sum of $15,0G0.
There are about thirty-three colored students there who
therefore cost the State approximately $468.00 each.
‘Compared to the appropriation for white students at the
University of Maryland and its several schools, the col-
ored stndent at Princess Anne receives from the State
almost three times as mueh. The appropriation for the
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University of Maryland, college department, for the
scholastic year 1934-1935 was $230,000 for fifteen hun-
dred students, about $153.00 per student; for the entire
University, including the college department and the
professional schools, the appropriation was $318,000.00
for thirty-six hundred students, or about $88.00 per year
per student (R. 67, 83). These figures do not include the
appropriation to the University of Maryland Hospital
(R. 82-83). ,

The appropriation for the present year is between
$30,000 and $40,000 less than for the scholastic year
1934-1935 (R. 84).

The Princess Amme Academy seven or eight years ago
was ‘‘just a school for Negro children, some of them
were in the lower grade, some in the high school’” (R.
72). During the last few years the lower grades and
high school grades have been abandoned, and it is now
operated as a Junior College (R. 51, 72). The rating as
a Junior College is obtained by students who finish at
Princess Anne Academy and enter other colleges, where
they are given credit for two years of college work and
are aceredited as juniors, or third vear students (R. 51).
Graduates from Princess Anne Academy enter the third
year of Morgan College, Virginia State College at
Petersburg, or Hampton Institute in Virginma (R. 74,
75). Although there are but approximately thirty-three
gstudents at Princess Anne Academy, the school 1is
equipped to take care of more than one hundred stu-
dents. The dormitories for men and women can aceomo-
date as many as one hundred and seventy-five persons
and the same number can be handled in the class-room.
Class-room facilities are almost unlimited (R. 74). The
Princess Anne Academy offers a training especially de-
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signed to preparc colored boys for country life. For
this rcason the school is pot better attended, according
to President Pearson, because ‘‘the importance and at-
tractiveness and value of that type of education is not
well understood by the leaders in the negro race.”’ By
that he meant farming and home economics (R. 75-76).
Algo the Academy is not as attractive as the older in-
stitutions with more years behind them and more money
to spend, according to Dr.-Pearson (R. 76). In addition
to the facilities at Princess Anne Academy there has
been made available money for scholarships for students
to go elsewhere and finish their college ednecation, the
amount of the scholarship granted to any one student
depending upon the difference betwecen the cost of tui-
tion at Princess Anne Academy and the cost of tuition
at the college to which the student might desire to go.
The policy was to equalize things so that ‘it is just as
cheap to go ontside the State as to stay in the State”’
(R. 71).

No colored students have been admitted to the Balti-
more Sehools of the University of Maryland sinee the
carly nineties when two negroes were admitted as an ex-
periment. The practice was discontinued thereafter (R.
86, 107). Out of a faculty of eighteen instructors at the
Law School, twelve are in general practice in Maryland
or on the bench (R. 85).
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ARGUMENT.
L
MANDAMUS IS NOT THE PROPER REMEDY IN THIS CASE.

1. Petiticner Has No Right to Sue in Mandamus to Compel the
University Officials to Admit Him. His Remedy, If Any, Is by Ap-
propriate Action to Require the Proper State Officials to Supply a Law
School for Negroes.

In Cumming vs. County Board of Education, 175 U.
S. 528, 44 L. ed. 262, certain negroes sued a Georgia board
of education to enjoin it from maintaining a high school
for white children without providing a similar school for
colored children which had existed and had been discon-
tinued. The Supreme Court of Georgia upheld the denial
of the writ. The Supreme Court of the United States af-
firmed this judgment. In discussing the remedy sought
the Supreme Court said, at page 266, law edition:

“If, in some appropriate proceeding instituted di-
rectly for that purpose, the plaintiffs had sought to
compel the Board of Education, out of the funds in
its hands or under its control, to establish and main-
tain a high schoo!l for colored children, and if it ap-
peared that the Board’s refusal to maintain such a
gchool was in fact an abuse of its diseretion and in
hostility to the colored population because of their
race, different questions might have arisen in the
state conrt.”’

The basis of mandamus is a right in the petitioner and
a corresponding duty in the defendant. No duty arises in
the officials of the University of Maryland to admit a col-
ored man to its law schools merely because the State has
not provided a separate law school for colored persons.
The duty, if any, is upon the proper state officials to pro-
vide snch a separate institution; and not upon the law
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school to admit a negro contrary to long established pre-
cedent and contrary to the public policy of this State
founded in tradition and in statute law.

To require the University to admit a negro, in the ab-
sence of any legislative authority so to do, and confrary
to the settled policy of this State, would be to enlarge the
functions of the University by judicial mandate. The
State has established an elaborate system of separate ed-
ucation for its colored citizens. If it be found that this sys-
tem is not adequate in every respect, the remedy certainly
is not to pick out the University of Maryland and to seek
by judicial action to compel it to supply- the missing
link.

Suppose there were a men’s college and a women’s eol-
lege as part of the University and suppose that fire de-
stroyed the men’s college. Is it conceivable that man-
damus would lie to require the women’s college to admit
men students merely becanse the men thus were left with-
out facilities for education? If the proper authorities did
not rebuild the men’s college their remedy, if any, doubt-
less wonld be against these aunthorities. Their remedy cer-
tainly would not be, by mandamus, to compel the women’s
college to take them in. ‘

In Martin vs. Board of Education, 42 W. Va. 514, 26 S,
B. 348 (1896) a negro citizen, resident of a district which
provided white schools but no colered schools, sued to
have his children admitted to a white school. The Conrt
said, at page 349:

“Petitioner’s counsel insists that * * * because the

legislature and the board of eduncation had failed to
make proper provision to afford equal facilities to
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colored children, that they are entitled to atiend the
school provided for white children, on equal terms.
Such a determination would be, in effect, permitting
" the neglect of the legislature or board of education
to abrogate the Constitution, while it is the para-
mount duty of this Court to see that they obey it.
Therefore the circuit court could not do otherwise
than refuse the prayer of the petition.”

It is apparent that the courts cannot remedy the lack
of school facilities by enlarging the powers of existing
-schools contrary to the publie policy of a state as ex-
pressed in its laws and in its practice. '

Also it is well settled that mandamus will not lie to
compel the performance of a discretionary act. Woods
vs. Simpson, 146 Md. 547. Petitioner cannot point to any
" statutory or charter provision requiring the University
to admit colored persons. Tt is clear that the University’s
rights to determine what class or what individual may be
admitted or barred from its cloisters is a matter within
its discretion, to be exercised in its best judgment and
in accordance with public policy. Therefore its exercise
of this discretion is not within the control of the courts.

In Olark vs. Board of Directors, 24 Towa 266 (1868) it
was held that where a discretion is thus left to the board
of directors it cannot be controlled by mandamus even
though the discretion be unwisely exercised.

In State vs. School District, 154 Ark, 176 (1922) it was
held that the action of a school board in classifying pupils
on the basis of color is discretionary and no right of man-
damus will issue unless it ean be shown that the Board
acted arbitrarily.



16

In Guthrie vs. Board, 86 Okl 24 (1922) it was held in a
similar case that mandamus will not lie where its issu-
ance would work injustice or introduce confusion and
disorder, citing 26 Cyc. 287. ”

Therefore it is nrged that mandamus against the Uni-
versity is not open to the petitioner in this case.

IIL.

THE EXCLUSION OF THE APPELLEE DOES NOT VIOLATE HIS
CONSTITUTIONAL RIGHTS.

1. Since education is exclusively a State matter, he has no right

to admission merely because he is a citizen of the United States.

At the outset of a constitutional inquiry it is pertinent
to consider the nature of the right elaimed to be im-
paired and the protection of that right asserted to be
given hy the federal constitution. In the sixteenth para-
graph of the complaint in this case it is asserted that
the actions of the respondents ‘‘violate the Fourteenth
Amendment to the Constitution of the United States in
that they amount to a denial to Petitioner, a citizen of the
United States and of the State of Maryland, by the State
of Maryland or an administrative department thereof, of
the equal protection and benefits of the laws, as secured
to him by the said Fourteenth Amendment and the law
of the land; and in that such acts were unequal, oppres-
sive and discriminatory and deprived the said Donald
@&. Murray, Petitioner, of his liberty and property with-
ount due process of law as guaranteed him by the Four-
teenth Amendment and the law of the land aforesaid.”’
(R. 7, 8).
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No violation of the Constitution of Maryland is alleged
in this case.

Tt is submitted that education is purely a matter of
State concern and does not affect a person as a citizen
of the United States,

As was said by the Supreme Court in the Slaughier
House Cases, 16 Wall. 36, 21 L. ed. 394 (1873), the privi-
leges and immunities of citizens of the United States are
those which arise out of the nature and character of the
national government, the provisions of its constitution or
its laws and treaties made in pursuance thereof; and it
is those which are placed under the protection of Con-
gress by this clause of the Fourteenth Amendment. Fur-
ther it said:

¢The Fourteenth Amendment recognizes a dis-
tinetion between citizenship of a state and ecitizen-
ship of the United States * * * It is quite clear then
that there is a citizenship of the United States and
a citizenship of a State which are distinctive from
each other and which depend upon different charac-
teristics or cirenmstances in the individual.”’

This decision has been commonly regarded as having
established a dual citizenship in an individual, a state
citizenship and a United States citizenship. Kducation
has been consistently held one of those matters pertain-
ing to an individual as a citizen of a state and not as a
citizen of the United States. As was said in Lehew vs.
Brummell, 103 Mo. 546, 550, 15 8. W. 765 (1890):

“The common-school sysem of this state is a -
ereature of the state constitution and the laws passed
pursuant to its command. The right of children to at-
tend the publie schools and of parents to send their
children to them is not a privilege or immunity be-
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longing to a citizen of the United States as such, It
is a right created by the state, and a right belonging
to citizens of this state, as such.”’

In Piper vs, Big Pine, 193 Cal. 664, 669 (1924), it was
said :

“The privilege of receiving an education out of
the expense of the state is not one belonging to those
upon whom it is conferred as citizens of the United
States. The federal constitution does not provide
for any general system of education to be conducted
or controlled by the national government. It is dis-
tinctly a state affair.””

In Cumming vs. County Board of Fducation, supra,
where there was under review a state court decision de-
nying an injunction against the maintenance of a white
high school while failing to maintain a colored one, the
Supreme Court, in denying the right of negro petition-
ers, said:

““Under fhe eircumstances disclosed, we cannot
say that this action of the state court was, within the
meaning of the Fourteenth Amendment, a denial by
the state to the plaintiffs and to those associated
with them of the equal protection of the laws or of
any privileges belonging to them as citizens of the
United States. We may add that while all admit that
the benefits and burdens of public taxation must be
shared by citizens withont discrimination against
any class on account of their race, the education of
the people in schools maintained by state taxation is
a matter belonging to the respective states, and any
interference on the part of Federal authority with
the management of such schools cannot be justified
except in the case of a clear and unmistakable dis-
regard of rights secured by the supreme law of the
land. We have here no such case to be determined;
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and as this view disposes of the only question which
this court has jurisdietion to review and decide, the
judgment is affirmed.’’

In a Kentucky case it was held that the benefits of
negroes in the school-fund of Kentucky must be received
¢‘as a citizen of this commonwealth and not as a citizen
of the United States.” S

Marshall vs. Donovan, 73 Ky. 681 (1874).

Turther, the Kentucky Court said, at p. 688:

“These interests and benefits are privileges and
immunities pertaining to the citizenship of the State
owning the school fund and maintaining the school-
system, and they must be secured and protected by
the state government. They do not fall within that
class of fundamental rights whiceh, according to the
opinion of the Supreme Court in the Slaughter
House cases, are under the special care of the Fed-
eral government.”’

In Cory vs. Carter, 48 Ind. 327 (1874) a negro sued in
mandamus on behalf of his children and grandchildren
to compel admittance to a white school. It was held, in
denying the right, that the legislature had not provided
for the admission of colored children into the same
achools as white children; and even if the Fourteenth
Amendment required their admission the courts cannot,
- in the absence of legislative authority, confer the right
npon them.

In People vs. Gallagher, 93 N, Y. 438 (1883) suit was
brought on behalf of a colored girl to require her admis-
sion into a white sehool. The Court of Appeals of New
York, through Chief Justice Ruger, held that the Four-
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teenth Amendment does not operate on school classifica-
tions. Reviewing the history of this amendment and cit-
ing the Slanghter House Cases, supra, the Court said, at
page 447 : N

“It would seem to be a plain deduction from the
rule in that case that the privilege of receiving an
education at the expense of the state, being created
and conferred solely by the laws of the state, and al-
ways subjeet to its diseretionary regulation, might
be granted or refused to any individual or class at
the pleasure of the state. This view of the question is
also taken in State ws. McCann, 21 Oh. St. 210, and
Cory vs. Carter 48 Ind. 337. The judgment appealed
from might, therefore, very well be affirmed upon
the aunthority of {hese cases.”

This case also distinguishes “*social rights” from civil
rights guaranteed by the Fourtcenth Amendment.

In Gong Luin vs. fice, 275 U. 8. 78, T2 L. ed. 172 (1927)
it was held that no right of a Chinese citizen of the United
States under the Federal constitution is infringed by
classifying her for purposes of education with colored
children and denying her the right to attend schools es-
tablished for the white race. The Court said:

“‘The decision (to bar the Chinese person from its
while schools) is within the discretion of the state
in regulating its publie schools and does not conflict
with the Fourteenth Amendment,”’

In Hamilton vs. University of California, 79 L. ed. 159,
(1934) where it wag held that military training might be
made compulsory for all students of the University, the
Supreme Court said, at page 166:

“The privileges and immunities protected arc
only those that belong to citizens of the United
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States as distingnished from citizens of the state—
those that arise from the constitution and laws of the
United States as conirasted with those that spring
from other sources.”’

As was held in Gong Lum vs. Rice, supra, classification
of stndents on the basis of race and color is a matter ex-
clusively of state policy and does not conilict with any
provisions of the Federal constifution.

It is submitted that there is no violation of any Fed-
era! constitutional privilege or immunity in the action of
the Regents in denying edmission to petitioner on the
grounds that he is a negrc.

2. The equal protection of the laws does not prevent classifica-
tion on the basis of race. '

As pointed out above, classification of students is a
matter of internal State poliecy. If it were unconstitu-
tional to classify on the basis of race, it also would be im-
proper to classify on the basis of studies, or on the basis
of sex. Certainly it cannot be contended that if a state
provided a law school for ‘ts citizens it also must provide
a medical school, or an engincering school. The University
of Maryland includes amcng its Baltimore Schools a law
school and a medical scheol. It does not include an en-
gineering school. And yet this is a diserimination in fa-
vor of those desiring to study law or medicine and against
those desiring to study engineering. Similarly a state
‘might provide, without encountering constitutional ob-
jections, a certain school for men without a correspond-
ing school for women. Distinctions on the basis of sex
uniformly have been upheld by the courts.
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In Quong Wing vs. Kirkendall, 223 U. S. 59, 56 L. ed.
350, the Supreme Court, speaking through Mr. Justice
Holmes, upheld such distinetions in these words:

«If the State sees fit fo encourage steam lanndries
and discourage hand laundries, that is its own affair.
And if, again, it finds a ground of distinction in sex,
that is not without precedent. It has been recog-
nized with regard to hours of work, Muller vs. Ore-
gon, 208 U. 8,412, 52 L. ed 551, 28 Sup. Ct. Rep. 324,
13 A. & F. Ann. Cas. 957. It is recognized in the re-
spective rights of husband and wife in land during
life, in the inheritance after the death of the spouse.
Often it is expressed in the time for the coming of
age. 1§ Montana deems it advisable to put a lighter
burden on women than npon men with regard fo an
employment that our people commonly regard as
more appropriate for the former, the Fourteenth
Amendment does not interfere by creating a fieti-
tious equality where there is a real difference. The
particular points at which that difference shall be
emphasized by legislation are largely in the power
of the state.”’

Certain discriminations, either against persons, or
classes, or ocenpations are found in our tax lawsg, our
license laws and even in the elassification of what work
may be performed on Sundays. As this Court said in
Ness vs. Supervisors, 162 Md. 529, at page 537:

““Diseriminations in the ordinance between activi-
ties to be permitted and those not to be permitted on
Snndays are objected to as unconstitutional because
of the inequalily of treatment of citizens engaged
in the activities of the one group and the other, and
becanse of supposed deprivation of the liberty and
property of those whose activities are excluded, with-
out due process of law. * * * And that there are dis-
eriminations which cannot be explained or justified
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by reasons is possibly true. But what is tolerable and
what intolerable in Sunday observance seems to be
a question which eannot be fully answered by a pro-
cess of reason. * * * But the mere fact of inequality
is not enough to invalidate a law, and the legislative
body must be allowed a wide field of choice in deter-
mining what shall come within the class of permit-
ted activities and what shall be excluded’’.

This Court found no such ‘“obviounsly arbitrary and
grievous discrimination’’ as would make the ordinance
unconstitutional (page 538).

And again, in Jones vs. Gordy, 180 Atl. 272, this Court
held that the Legislature had a wide diseretion in fram-
ing excise laws,

¢“ And unless the distinetions it makes’’, the Court
sald, ‘‘are obviously without reasonable foundations
in conditions to be dealt with, there is no departure
from constitutional powers, and the courts have no
function to fulfill.”’ (page 277).

In Great House vs. Board of School Commissioners,
198 Ind. 95, 151 N. K. 411 (1926) it was held at page 105:

‘‘The classification of scholars on the basis of race
or color, and their education in separate schools, in-
volve questions of domestie policy which are within
the legislative diseretion and control, and do not
amount to an exclusion of either class. The Legisla-
ture has the power to provide for either separate or
mixed schools.”’

Also see Hayman vs. Galveston, 273 U. S. 414.

It is submitted that the ‘‘equal protection’’ clause does
not require a State to build a school for Negroes, just be-
cause it builds one for whites. Appellees cannot point to
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any decision of this Court, or any decision of the Supreme
Court, which requires equality of treatment or which
forbids classification on the basis of race or color.

L.

THE LAW SCHOOL OF THE UNIVERSITY OF MARYLAND IS
NOT AMENABLE TO CONSTITUTIONAL
LIMITATIONS.

1. The University of Maryland Is in the Nature of a Private
Corporation.

In the third paragraph of the petition it is asserted
that the University is an administrative department of
the State of Maryland and that it performs ‘“an essential
governmental function’’, with funds derived principally
from the general treasury of the State. The regents in
their answer admitted the ‘‘allegation of fact’’ of this
paragraph, denying however that the Baltimore Schools
derive their maintenance funds principally from the gen-
eral treasury (R. 4, 17). |

The admissions of fact, of course, admit no concluston
of law; and it is submitted that whether the University
of Maryland is a State Department or is in the nature
of a private institution for the purposes of this case, is a
question of law which by the pleadings is left open for
the determination of this Court. :

As pointed out by this Court in University of Maryland
vs. Coale, 160 Md. 224, 231:

““The present University of Maryland is a con-
solidation of the University of Maryland, as incor-
porated by the Acts of 1812, chapter 159, and the
Maryland State College of Agriculture, incorporated
under the Acts of 1916, Chapter 372. The act of con-
solidation was passed by the Legislature of 1920,
chapter 480.”’
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There is nothing in the consolidation Act which strips
the University of Maryland, and its separate component
schools, of its status as a private corporation. This Act
{chapter 480, Acts of 1920) provides that the consoli-
dated University should possess, in addition to the
powers of the Maryland State College of Agriculture,
“‘the powers, rights and privileges heretofore possessed
by the Regents of the University of Maryland, under the
charter of the University of Maryland, and may cxer-
cise such of them as they shall from time to time deem
judicions’?.

The specific question as to whether or not the Uni-
- versity of Maryland, as organized by the Acts of 1812,
is a public or private corporation, was passed upon by
this Court in 1838. There it was held that the University
of Maryland was a private corporation. After a full dis-
cussion of the organization of the University, which itself
was a consolidation of separate schools and colleges,
this Court said:

“The corporation of the University has none of
the characteristics of a publie eorporation. It is not
a municipal corporation. It was not created for
political purposes, and is invested with no political
powers. It is not an instrument of the government
created for its own uses, nor are its members of-
ficers of the government or subject fo its control in
the due management of its affairs, and none of its
property or funds belong fo the government. The
State was not the founder, in the sense of that term
as applied to corporations. It was the creator only,

~ by means of the act of incorporation, and may be
called the incipient, not the perficient founder.

¢* * * Tt appears from the statement of the
evidenee, that it has been endowed to a small amount
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by private donations, and no donations that it can
derive from the bounty of the State would change
its character, and convert it into a public corpora-
tion.”? .

University of Maryland vs. Williams, 9 G. &

J. 365, 397-400.

In the re-organization plan of the State Government
in 1922 the University retained its corporate status and
the power to determine policies under which it should
operate to the best public interest,.

It is true that the Attorney General has consistently
taken the position that the University of Maryland is a
department of the State Government, for certain pur-
poses, such as immunity from suit.

Volume 16 of the Official Opinions of the At-
torney General, page 386.

The property of the University is owned by the State,
and for general administrative purposes, it is treated
like any other department.

Volume 9 of the Official Opinions of the At-
torney General, page 273.

The Attorney General advises and represents the Uni-
versity in legal matters, and its funds are disbursed
through the State Comptroller.

However, in the matter of admitting students, the
Board of Regents acts in the exercise of a charter power.
The merc fact that it has been treated as a State Depart-
ment for some purposes, does not affect the question. As
was said in the Williams case, supra, page 398:
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‘Tt ig said there have been subsequent endowments
by the State. = If it be so, that ecannot affect the char-
acter of this corporation. If cleemosynary and pri-
vate at first, no subsequent endowment of it by the
State, could change its character, and make it pub-
lie.”?

It may also be noted that this question was not raised
or discussed in the Coale case, supra. It may be signifi-
cant, however, that the Supreme Court dismissed the ap-
peal in that case, for want of a substantial Federal ques-
tion, whereas in the Hamilton case, supra, it assumed
jurisdiction, commenting on the fact that by express Con-
stitutional provision and court decision, the University
of California was part of the State Government.

2. Private Institutions ‘May Select Thejr Students Arbitrarily,
Without Regard to the Fourteenth Amendment.

It is well settled that the provisions of the Fourteenth
Amendment refer to the action of the States exclusively
and not to the action of individuals and private corpora-
tions.

In Clark vs. Maryland Institute, 87 Md. 643 (1898),
there was nnder consideration a similar question raised
by a colored citizen who was attempting to force his ad-
mittance into the Maryland Institute. This Court pointed
out that the school is a private corporation, not created
for political purposes nor endowed with political powers.
It held:

“Tt has none of the faculties, functions or features
of a public corporation as they are designated in the
Regents’ case, 9 (fill & Johnson, 365, and the many
‘other cases which have followed that celebrated
decision.”’ Page 658,
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In the Maryland Instifute case there was a precedent
of four colored persons who had been admitted prior to

the refusal of this applicant. Commenting upon this the
Court said: ‘

“It (the Maryland Institute) was established for
the benefit of white pupils, and has never admitied
any other kind with the exception of the four in-
stances alrcady mentioned, When it found that the
admission of these pupils had a very injurious effect
on its interest, and seriously diminished its useful-
ness, it certainly had the right to refuse to continue
such a disastrous departure from the scheme of ad-
ministration on which it was organized. It would
have been mere folly to perseverc in the experiment
under the existing circumstances. We suppose that
it eould hardly be maintained that the constituted
authorities of the eorporation did not have the right
to econduct its affairs according to the plan and policy
on which it wag founded. * * *’’. Page 658,

Referring to the constitutional question the Courf held
that the Maryland Institute, in denying admittance to
the negro, impaired no constitutional right. Tt said, at
page 661 :

¢« * % The Constitution of this Sfate requires
the General Asgsembly to establish and maintain a
thorough and ecfficient system of frec publie schools.
This means that the schools must be epen to all with-
out expense. The right is given to the whole body of
the people. It is justly held by the authorities that
‘to single out a ceriain portion of the people by the
arbitrary standard of color, and say that these shall
not have rights which are possessed by others, denies
them the equal protection of the laws’. Cooley on
Torts, page 287, where a large number of cases are
cited. Such a course would be manifestly in vio-
lation of the Fourteenth Amendment, becanse it
wonld deprive a clags of persons of a right, which the
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Constitution of the State had declared that they
shonld possess. Excellent public schools have been
provided for the education of colored pupils in the
city of Baltimore. But the Maryland Institute is
not a part of the public school system. This has
been solemnly adjudged by this Court. St. Mary’s
School v. Brown, 4> Maryland 310. The appellant
has no nataral, statutory or constitutional right to
be received there as a pupil, either gratuitously or
for compensation. He has the same rights, which
he has in respect to any other private institution;
and none other or greater. * * *”’

Just as Maryland Institute is not a part of the publie
school system, neither is the University of Maryland.

Tn Booker vs. Grand Rapids Medical College, 156 Mich.
95 (1909), two negroes were taken into the school and the
school attempted to bar them from returning the second
year. - It was held that the Medical College was a private
institution which ““may select those whom they will re-
ceive as students’’. The Court further said:

«“The arbitrary refusal to receive any student
would not viclate any privilege or immunity resting
in the positive law, protected or granted by the
Federal or State Constitution.”

Also see note in 24 L. R. A. (N. S.) 447.

3. The Law School of the University Derives Iis Maintenance
Principally From Tuition Charges to Students.

As asserted by the Regents’ in their answer, and un-
controverted in the testimony, ¢‘the Baltimore schools of
the University of Maryland, of which the Law School is
a part, do not derive their maintenance funds principally

“from the general treasury of the State but are supported
principally by tuition fees paid by students in said
school”” (R. 17).
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For all these reasons it is submitfed that the University
of Maryland and its school of law are not subject to the
provisions of the Fourteenth Amendment, and that they
may choose such students as they desire to admit.

Iv.

EVEN IF THE LAW SCHOOL IS A PUBLIC INSTITUTION AMEN-
ABLE TO THE FOURTEENTH AMENDMENT, IT IS NOT
REQUIRED TO ADMIT NEGROES BECAUSE THE STATE
PROVIDES SCHOLARSHIPS FOR THEIR
EXCLUSIVE USE.

1. The Policy of This State Is to Separate the Races.
(a) In railway coaches.

It has long been the policy of this State to provide sepa-
rate facilities for the two races in railway coaches and.
on steamboats. Article 27 of the Code, Sections 432 to
448 inclusive, is statutory authority for the separation
of white and colored passengers in these mediums of
publie transportation.

This segregation statute has been upheld by this Court,
as to intra-state commerce, in Hart vs. State, 100 Md.
595, in which the Court of Appeals quoted with approval
from West Chester and Philadelphia Roailroad Com-
pany vs. Miles, 55 Pa. St. 209 (1867) where it was said,
prior to a legislative Act prohibiting segregation, at
page 212;

¢TIt is much easier to prevent difficulties among
PASSENEOTS by regulations for their proper sepava-
tion, than it-is to quell them. The danger to the
peace engendered by the feeling of aversion between
individuals of the different races cannot be denied.
It is the fact with which the company must deal. If a
negero takes his seat beside a white man or his wife
or daughter, the law cannot repress the anger, or
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conguer the aversion which some will feel. Tlowever
unwise it may be to indnlge the feeling, human in-
firmity is not always proof against it. It is mueh
wiser to avert the consequences of this repulsion of
race by separation than to punish afterwards the
breach of peace it may have caused * * *.”

The Pennsylvania Court likened the race classification
to the separation of the sexes:

“The ladies’ car is knowr upon every well-regu-
lated railroad, implies no loss of equal right on the
part of the excluded sex, and its propriety is doubted
by none.” Page 211.

The power of the Stale to separate the races in railway
coaches has been upheld by the Supreme Court in Plessy
vs. Ferguson, 163 U. 8. 537 (18¢5).

Discussing the applicability of the Fourteenth Amend.-
ment the Supreme Court held thet it was not intended to
abolish distinetions based on cclor and pointed to the
“‘most common instance’’ of senaration in schools. It
said, at page 544:

“The object of the ameniment was undoubtedly
to enforce the absolute equality of the two races be-
fore the law, but in the nature of things it could not
have been intended to abolish distinetions based upon
color, or to enfaree social, as listingnished from polit-
ical equality, or a commingling of the two races mpon
termg uneatisfactory to either. Laws permitting,
and even requiring their separation in places where
they are liable to be brought into contact do not nec-
essarily imply the inferiority of either race to the
other, and have been generally, if not universally,
recognized as within the competency of the state
legislatures in the exercise of their police power.
The most common instance of this is connected with
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the establishment of separate schools for white and
colored children, which have been held to be a valid
exercise of the legislative power even by courts of
states where the political rights of the colored race
have been longest and most earnestly emforced.”
(Italies supplied).

Commenting upon the Plessy case, Freund in his work
on the Police Power, Sce. 699¢, says

“The following scems to be the strongest argu-
ment in favor of the legality of compulsory separa-
tion: it is legitimate for transporiation companies
to provide separate accommodations for the two
races, just as it may provide ladies’ waiting reoms
or cars for smokers, as conducive to the comfort
of the parties thus separately accommodated. Trans-
poriation companies may be subjected to public con-
trol in the interest of public convenience and com-
fort, and if separate accommodation is generally de-
manded, and not unreasonably burdensome it may
be compelled by law. It then follows also that the
failnre to provide it or the failure to maintain it
on the part of the railroad company, may be visited
with penalties, and a passenger who intrudes him-
self into a compartment in which he is not wanted
may likewise be punished. The facts in Plessy vs.
Ferguson did not call for more than a recognition of
these principles.”

Also see drticle 27, Section 365 of the Code, which for-
bids intermarriage of white and colored persons in Mary-
land. And also Article 27, Section 415,

(b) In private and public educational institutions, at
scholastic, collegiate and professional levels.

It ig a matter of general knowledge that there is no
mixture of the races in educational institutions in the
State of Maryland. As to private institutions the case of
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Clark vs. Maryland Institute, 87 Md. 643, exemplifies the
policy of this State on the question.

Public Schools.
In public education, the State has erected a dual sys-
tem giving practically identical instruction to each race.

" In 1872 by Chapter 377, sub-chapter 18 (now codified
as Section 200 of Article 77 of the Code of Public Gen-
eral Laws 1924 Edition), the Legislature of Maryland
established and provided a system of separate public
schools for the exclusive use of the colored children of
the State. This Section of the Code reads as follows:

200, It shall be the duty of the county board of
education to establish one or more public schools in
each election district for all colored youths, between
six and twenty years of age, to which admission
shall be free, and which shall be kept open not less
than one hundred and sixty (160) actual school days
or eight months in cach year; provided, that the col-
ored population of any such district shall, in the
judgment of the county board of education, warrant
the establishment of such a school or schools.”

Furthering this policy of separate education, our Leg-
islatnre has provided for the establishment of colored
industrial schools in each county of the State where there
is need of one, in which the colored youths of the State
are given instruction in domestic science and the indus-
trial arts. (Code, article T7, section 211).

The State also provides a State Normal School for
the instruction and practice of colored teachers in the
seience of education. (Code, Article T7, Section 266).

As to the character of the public education furnished
the colored children in publie schools of the State, Doug-
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las High School, an all-Negro institution, is reputed to
be as good as any in Baltimore City (R. 101); whereas
in the county schools the colored children study the same
curriculum and the facilities of both races are substan-
tially the same. (R. 87-100).

College Education.

At college levels the demand for education by the ne-
gro population of the State is much less, but the State
has met this demand insofar as it exists by the creation
of an ‘‘eastern branch’’ of the University of Maryland,
known as Princess Anne Academy and situated at Prin-
cess Anne, Somerset County. This institution is devoted
exclusively to the higher education of colored boys and
girls of the State and has a rating of a junior college.

(R. 51).

While this college has in the past accommodated more
than one hundred students there are at the present time
only thirty-three students at the sechool. Thus the supply
is greater than the demand for this type of education,
which is largely agriculture and home economics.

For those negro students who wish a four year liberal
arts college, the State annually appropriates a sum of
money to Morgan College (R. 105).

Post-Graduate Educalion.

Up to the present time there has been no demand for
professional or postgraduate education. As far as the law
school is concerned, there have been but nine negro ap-
plicants for admission for the years 1933, 1934 and 1935
and before that there were none (R. 107).
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Tt is a settled policy of the University not to accept
negroes except at its eastern branch at Princess Annme,
as shown by the minutes of the Board of Regents (R. 60-
61).

2. Separation of the Races in Educational Institutions Has Been
Upheld by the Highest Authority.

There is no doubt of the power of a State to segregate
the races in schools.

Gong Lum vs. Rice, Supra; 11 Corpus Juris, 806 (Civil
Rights, Seetion 11) and cases there cited,

In the case of Wall vs. Oyster, 31 Appeals of D. C. 180
(1910) a federal court held that ‘‘Congress may consti-
tutionally provide for the separation of white and col-
ored children in the public schools of the District of Co-
lumbia.”’

In this State there is statutory authority for separation.

In Maryland we have not only a publie poliey of sepa-
ration of the races in educational institutions but statutes
anthorizing and requiring it. At professional levels the
Acts of 1933, Chapter 234 and the Acts of 1935, Chapter
577 clearly point out the State policy in this respect.

Even without statutory authority to separate the races
it appears that the State, or any corporation organized
under the State laws, has a right to separate the races.
As this Court said in Hart vs. State, supra, speaking of
segregation in railway coaches: -

“‘Tt seems to be well settled that a common carrier
has the power, in ihe absence of statutory provision,
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to adopt regulations providing separate accommoda-
tions for white and colored passengers, provided, of
course, no diserimination is made.” Page 601.

If common carriers may segregate the races without
statutory anthority it follows that private schools and
public institntions operating under charter from the
State may do likewise.

One of the earliest cases on segregation of white and
colored children in schools is Roberts vs, Boston, 5 Cush.
198 (1849). A colored girl brought action against the
school authorities of Boston beeause they excluded her
from a white school and required her to attend a school
maintained exelusively for colored children. The State
of Massachusetts had neither authorized nor forbidden
race segregation in the schools, but there was a State
constitutional injunction of equal protection, the same as
the Fourteenth Amendment (see Gonrg Lum vs. Rice,
supra al page 87). It had been the public policy of Bos-
ton to segregate the races for at least fifty years. It was
held by the Supreme Court of Massachusetts that the
school board had the power to gegregate the races with-
out specific statutory authority npon the subjeet.

“The great principle,”® said Chief Justice Shaw,
«sgdvanced by the learned and eloquent advocate of
the plaintiff (Mr. Charles Sumner) is, that by the
Constitution and laws of Massachnsetts, all persons
without distinction of age or sex, birth or color,
origin or condition, are equal before the Jaw. * * *
But, when this great prineiple comes to he applied
to the actual and various conditions of persons in
society, it will not warrant the assertion that men
and women are legally clothed with the same civil
and political powers, and that children and adults
are legally to have the same functions and be sub-
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ject to the same treatment; bui only that the rights
of all, as they are scttled and regulated by law, are
equally entitled to the paternal consideration and
protection of the law for their maintenance and se-
curity.”’

Tt was held that the powers of the school board extended
to the establishment of separate schools for children of
difference ages, sexes, and colors, and that they might
also establish special schools for poor and neglected
children, who bave become too old to attend the primary
school, and yet have not acquired the rudiments of learn-
ing, to enable them to enter the ordinary schools. ‘

The cases herctofore cited have concerned sehools. One
of the few college cases we have fcund is Berea College
vs. Kentucky, 211 U, 8. 45 (1908)—affirming 123 Ky. 209,
94 8. W, 623, In this case the State of Kentucky passed a
law in 1904 prohibiting the teaching of white and negro
pupils in the same institution. It was held that in this
case the State statute, when applied to a corporation as
to which the State has reserved the jower to alter, amend
or repeal its charter, does not deny due process of law
or otherwise violate the Federal constitution,

Thus it is clear that separation of the races is not pro-
hibited by the Fourteenth Amendment. While some cases
from other states have held that, in order to justify sepa-
ration, substantially equal facilities must be granted each
race, it should be pointed ount that neither the Supreme
Court of the United States nor this Court has imposed
the test of ‘‘substantial equality’’.

The segregation of the races, by statute or otherwise,
long has been recognized by this Court. As was said by
Judge Sloan, speaking for the Ccurt in Lee vs. Stale,
164 Md. 550, at 553:
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““White and colored alike are entitied to the equal
protection of the laws, yet states have not been de-
nied the right to pass and enforee many segregation
statutes. Railways and other means of transporta-
tion have been required by states, and lawfully, to
provide separate compartments for whites and col-
ored. Innkeepers, in the conduct of their business,
arc not required to throw their houses open to whom-
socver chooses to be their guests, Hall v. De Cuir,
95 U. S. 485, 24 L. ed. 547, 553; Chiles v. C. & O. R.
Co., 218 U. 8. 71, 30 8. Ct. 667, 54 L. ed. 936. If the
defendant’s contention is sound or logical, then so
long as this State has separate schools for white
and colored children, he could not be brought to trial,
for nowhere is the separation more marked than
there. Yet it has been frequently held that separate
schools do not violate the provisions of the Four-
teenth Amendment. Cumming v. Board of Educa-
tton of Richmond County, 175 U. 8. 528, 20 S. Ct. 197,
44 L. ed. 262, and note. In all of the cases the right
to make such regulations in publie places and institu-
tions is recognized, provided equal advantages and
comforts are afforded both races, and there is no
snggestion here that this has not been done.”

3. This State Affords Its Colored Citizens Substantially Equal
Facilities for Public Education.

(a) . It hos a duael and practically identical system of
secondary education for the two races.

As pointed out above, this State maintaing a dual
system of public education in the lower schools, sub-
stantially equal and in most respects identical. Huffing-
ton, (R. 93; 8§7-100); Cook (R. 102). It not only fur-
nishes an adequate system of separate edncation for its
colored youth but it provides substantially more than
other Southern states. '
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Maryland spends more moncy on nogro education per
capita in the lower schools than any other Southern
State. In the scholastie year 1929-30 Maryland spent
$43.16 on each colored child enrolled in its schools. In
other states the figure ranged from $5.45 in Missigsippi
to $34.20 in Oklahoma. No Southern state spends as
much on its colored eduecation as it does on its white but
in Maryland the ratio is more favorable to the negro
than in the other states.

See McCuistion’s “Financing Schools i the South,”’
published in 1930 by State Directors of Edueational Re-
search in the Southern States, 502 Cotton States Build-
ing, Nashville, Tenn.

In considering this publication it must he borne in
mind that money spent is by no means an exact eriterion
of equality, since colored children get more for their
sehool dollar than do whites. See testimony of Huffing-
ton (R. 99) where it is stated that colored teachers’ sal-
aries are lower than whites but this does not affect the
equality of education received. In like manner, colored
schoolhouses ordinarily do not cost as much as those of
white children, but this would not affect the quality of
education received. The above figures are cited merely
to show that Maryland spends more on colored education
than any other Southern state.

(b) It affords substantially equal opportunities ot
coliegiate levels at Princess Anne Academy, at Morgan
College and by scholarships.

Ag pointed out above, Maryland maintaing the Prin-
cess Anne Academy as the castern branch of the Univer-
sity of Marvland. Here the enrollment at the present
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time is only thirty-threce students, although more than
one hnndred may be accommodated (R. 74). Graduates
of this institution, which is a jynior college, may go into
the third or junior year of Morgan College in the State,
or of other colleges out of the State. The educational ad-
vantages afforded are approximately the same as at
. other junior colleges. The State appropriation for Prin-
cess Anne is $15,000 a year; on the present basis of the
student enrollment it is $468. per stndent (R. 67).

On the basis of money spent by the State on white and
colored college work, the following comparisons gleaned
from the testimony are pertinent (R. 67, 83, 84, 105) :

Amt.
spent per
Student State Student
enrollment  appropriation  enrolled
Colored
Morgan
1934-35 GO0 $23,400. - $39.
1935-36 600 $35,000. $58.
Princess
Anne '
1934-35 33 $15,000. $468.
White
Un. of Md.
1934-35 3,600 $318,000. $88.
1935-36 3,600 $288,000. $30.

Tt will be noted from the above that the State appro-
priation for the year 1935-36 is greater than the preced-
ing vear in the case of Morgan College, the colored in-
stitution, and less than the preceding year in the case of
the University of Maryland, the white institution.
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(¢) At professional levels it affords wo colored
schools because heretofore there has been mo sufficient
demand therefor; but the scholarship system offers ils
negro citizens opportunities and advantages substan-
tially equal to those given its white cilizens,

It is apparent at this early stage of the call for pro-
fessional education for negroes that there are not enough
students to form separate professional schools for each
group, even if there were money with which to finance
them. There were only nine colored persons who applied
for admission to the School of Law in the years 1933,
1934 and 1935 and none before that (R. 108).

While preserving Maryland’s tiraditional policy of
separation of the races, the State has met the demand of
the negroes for higher edueation by establishing a sys-
tem of scholarships to institutions out of the State for
the exclusive use and benefit of colored students. This
scholarship policy was launched by the Legislature of
1933, which provided that the Board of Regents of the
University of Maryland might set apart a portion of the
State appropriation for Princess Anne Academy and
establish scholarships for negro students who might wish
to take professional courses or other work not offered in
Princess Anne but which were offered white students at
the University of Maryland. Chapier 234, Acts of 1933

No special appropriation was made by the Legislature
to finance these scholarships and since the University
budget was severely cut there was no praetical benefit to
the colored race from this Act (R. 34-36, 61-64). The
case before us iz not affected by this circumstance, how-
ever, since Petitioner applied for admissioner to the Law
School for the year 1933-36.
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The General Assembly at its regular session in 1935
set up a new scholarship statute and appropriated the
sum of $10,000. annually to be set aside for the higher
education of negroes. This Avt, after establishing a
«“Maryland Commission on Higher Bducation of Ne-
groes,’”’ of which Judge Morris A. Soper was named
chairman, provided:

¢‘Qee. 2. And Be It Further Enacted, That it
shall be the duty of said Commission to administer
the sum of Ten Thousand Dollars ($10,000) included
in the Budget for the years 1935-36 -and 1936-37 for
scholarships to Negroes to attend college outside
the State of Maryland, it being the main purpose of
these scholarships to give the benefit of snch col-
lege, medical, law, or other professional courses to
the colored youth of the State who do not have facili-
ties in the state for such courses, but the said com-
mission may in its judgment award any of said
scholarships to Morgan College. Rach of said schol-
arships shall be of the value of not over Two Hun-
dred Dollars ($200). Each candidate awarded such
scholarship must be a bona fide resident of Mary-
land, must maintain a satisfactory standard in de-
portment, scholarship and health after the award is
made, and must meet all additional charges beyond
the amount of the scholarship to enable him to pur-
sne his studies.”’

Chapter 577, Aets of 1935,

This Act went into effect on June 1st, 1935, At the time
of the trial below, on June 18th, 1935, three hundred and
cighty colored persons had applied for application
blanks for these scholarships and one hundred and thir-
teen completed applications had been turned in. There
were twelve days left in which to file applications (R.
111).
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Only sixteen of these completed applications were for
graduate work; and, of these, only one was for law work
(R. 109-110).

It will be noted that from the scholarship Act above
guoted that the maximum available for any one student
is $200 and that the scholarship covers tuition only. Since
it is the policy of the scholarship commission to divide
the appropriation about equally between undergraduate
applicants and graduate applicants (R. 112-113), it will
be seen that there will be at least twenty-five scholar-
ships for graduate study (R. 112).

As only sixteen had applied for graduate scholarships,
with but twelve days to go, it is a fair inference that
there were enough scholarships to gratify all graduate
or professional demands for the current year.

The petitioner in this case would have been eligible
for one of these scholarships if he had applied (R. 113);
and since he did not apply, he cannot be heard to deny
the adequacy of the scholarship provision, assuming that
he can be required fo accept a fair substifute for con-
solidated instruction.

Howard University, in the City of Washington, main-
tains the nearest negro law school to Baltimore. There -
the tuition is $135.00 per year compared to $203.00
in the day school of the University of Maryland Law
School (R. 34).

In cffect the State, by paying petitioner’s tuition at
another school, relicves him from the payment of the
$203.00 he would have to pay as tuition here, which sum
he ean apply to his transportation to Howard Law School
or some other school of his choice.
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A number of authorities have held that where the
State furnishes or pays for transportation of colored
persons to and from a school which is farther away from
their homes than a white school, there is no diserimi-
. nation or inequality.

In Wright vs. Board of Education, 129 Kan. 852, 284
Pac. 363 (1930) an injunction was sought to prevent the
school board from removing the Wright girl from a
white school to a colored school twenty blocks farther
away. The State agreed to furnish transportation. In
holding that there was no inequality here, the Court
said:

“‘Plaintiff lives within a few blocks of Randolph
School (white) and it is convenient for her to at-
tend school there. Buchanan school (colored) is
some twenty blocks from plaintiff’s residence and
to atitend school there would require her to cross
numerous intersections, where there is mueh auto-
mobile traffie, in going to and from school. No eon-
tention is made that the Buchanan school is not as
good a school and as well equipped in every way as
is the Randolph school. The sole contention made
by appellant here is that defendant’s order that
plaintiff attend school at the Buchanan school is
nnreasonable in view of distance she would have
to go and the street intersections she would be com-
pelled to crogs, * * * This contention is taken out of
the case when we examine the pleadings, for plaintift
alleged that defendant furnishes transportation by
automobile bus for plaintiff to and from the Buchan-
an school without expense to her or to her parents,
and the answer of defendant admitted that it does
80. Thcre is no contentlion that this transportation
is not adequate, appropriate or sufficient.”’

In Riccks ws. Danbury, 257 N. W. 546, 219 Towa—
(1934) it was held that, under a statute, a school may
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provide transportation or may make a money allowance
to parents or children living two miles from the school.

In Lehew vs. Brummell, 103 Mo. 546 (1890), the ques-
tion was whether a statute of segregation of the races
in schools was unconstitutional because, in the individ-
nal case, certain colored children had o go three and
one-half miles to reach a colored school whereas no white
child lived farther away from the white school than
two miles. Upon this question the Court said, at page
552

“Tt is true Brummell’s children must go three and
one-half miles to reach a colored school, while no
white child in-distriet is required to go further than
two miles. The distance which these children must
go to reach a colored school is a matter of incon-
venience to them, but it is an inconvenience which
must arise in any school system. The law does not
undertake to establish a school within a given dis-
tance of anyone, white or black. The inequality in
distances to be travelled by the children of differ-
ent families is but an incident to any classification
and furnishes no substantial ground of complaint’’.

To its negro citizens who desire to take up law work,
Maryland says substantially this: ‘“‘under our policy of
separate schools for both races it is permissible and
proper for the University of Maryland Law School to
deny your admittance. If you were admitted you would
have to pay the tuition fee of $203. a year. We cannot
yet give you a separate law school in the State: there
is no sufficient demand for it, nor sufficient money avail-
able to start it. However, to even things up, we will
pay your tuition at some law school of your own selec-
tion out of the State. You will save the $203. tuition
fee at Maryland and you may apply this money to younr
maintenance at the law school of your choice.”’
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It cannot be too strongly urged that by this schol-
arship plan the colored youth of the State receive more
real and practical benefit than if there were a law school
for ther: in connection with the University of Maryland.

Obvicusly Petitioner would have no complaint what-
soever [f there were maintained a law school at Prin-
cess Anne Academy; vet he, a resident of Baltimore City,
would kave to pay his maintenance charges, travelling
expenscs and tuition. He counld not commute daily, since
Princess Anne is three or four times farther from Bal-
timore than is Washington.

Frorr Baltimore he could commute daily to Washing-
ton if ke chose to go to Howard Law School; and it is
stated as a matter of common knowledge that the $203.
tnition fee he would save by accepting a scholarship is
sufficient to cover his commutation charges. Or he could
live in Washington, if he preferred not to commute, and
the $203. thus saved wounld go far towards his mainte-
nance. In either event he would be better off financially
than if he were required to go to Princess Anne; and bet-
ter off than a white boy from the astern Shore who
comes 1o Baltimore to study law. The white boy must
provide his own maintenance in Baltimore and in addi-
tion pay the tuition.

If a negro lives in Prince George’s County where the
colored population is densest (R. 90), he could com-
mute to Washington at a negligible cost and save con-
sideratle money by the scholarship arrangement. If
a negrc lives on the Itastern Shore or in Southern Mary-
land, hz would be just as close to Washington as to Bal-
timore and could live as reasonably in either City. Adnd
lie woudd squve the $203. tuition at Maryland.
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Certainly a great advantage of the scholarship system
is that the colored boy may choose his own school and
10 matter where he goes, whether it is Harvard, Howard,
Columbia or some other school, the State of Maryland
will pay his tuition charges.

Tt iz earnestly suggested that these scholarships are
cminently more practicable and more desirable from
the point of view of the colored race itself than would
be a separate law school established in the State.

No Demand for Negro Professional Study.

We urge upon this Court consideration of the fact
that there has been no demand by the negro citizens of
this State for the establishment of separate professional
schools; and in the ahsence of a sufficient demand to jus-
tify the expenditure of the money involved, courts will
not require such schools established.

In Trustees vs. Board of Education, 115 Miss. 117
(1917) it was held that trustees need not establish a
separate school for colored persons if their numbers did
not warrant it, even if there is no other school provided
for them.

Also see
Black vs. Lenderman, 156 Ark. 476 (1923).

It has not been shown in this case that there is any.
demand for professional schools for negroes in this
State. If the State were required to establish separate
professional schools for negroes there is no doubt but
that they would be far from satisfactory. A school set
up for half a dozen persons either would be entirely in-
adequate to their needs or would require an appropri-
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ation per student far in excess of the appropriation by
the State for white professional students. Unlike an
elementary school, a professional schcol requires ex-
pensive equipment: a law school requires an elaborate
library, a pharmacy school requires a laboratory, a med-
ical school requires both library and laboratory and, in
addition, hospital faecilities. Such courses are entirely
unsuited to treatment in small groups and the tendency
is to concentrate professional studies in large centers
with adequate equipment and facilities. Thus it is far
better for Maryland’s negro citizens to be given schol-
arships to first-rate institutions out of the State than
it would be for the State to supply separate schools in
the State for the few colored persons who would pa-
tronize them.

Moreover, any allocation of funds tc provide facili-
ties for professional study for negroes probably wounld
be made out of funds now available fcr the education
of white and colored children in the lower schools., Cer-
tainly the colored race would not profit by establishing
separate professional schools if this ware done at the
expense of the great mass of colored ciildren whe are
now being educated at public expense; and neither would
the white race. The only ones to profit >y such a diver-
sion of funds would be the few colored youths who would
patronize such schools and these are befler provided for
by our scholarship system.

It is submitted that the negro education system of
this State has been expanded by State aunthorities as
rapidly as money will permit and as rapidly as the
demand has been made. It is only within the last few
years that Princess Anne Academy has given college
studies; before that it was a negro high school. As time
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goes on this institution doubtless will be expanded into
a full four year college. In like manner, as the demand
increases, suitable provision for professional education
for negroes doubtless will be made in the State. In the
meantime scholarships have been provided for them to
institutions out of the State so that the colored youth of
Maryland may have all the advantages offered by other
States and offered white persons in the State.

We strongly are of opinion, and so contend, that this
scholarship gystem established by the General Assembly
at the 1933 and 1935 sessions adequately provides for
the needs of colored citizens for college and professional
work at the present time. It is a reasounable inference
that subsequent sessions of the Legislature will amplify
and cexpand this system as experience dictates, to the
end that Maryland may continue adequately to care for
the needs of its colored cifizens.

CONCLUSION.

This State always has enjoyed the most amicable rela-
tionship between its white and colored citizen. This re-
lationship has been characterized by the zealous safe-
guarding of the political and civil rights of the colored
man. In every way open to it, the State hag extended a
fraternal hand to the Negro; in no way has this aid been
more practically demonstrated than in public education,

At the time of the Emancipation it was generally con-
ceded that illiteracy was the greatest drawback to the
colored man in his rise to a position of civil and political
equality with whites guaranteed him by the war amend-
ments ; and as far back as 1872 the (General Assembly of
Maryland provided for the establishment of one or more
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public schools in each election district of the State for
the education of colored youths between the ages of six
and twenty years. This system bas been econtinually ex-
panded during the intervening years and it is now gen-
erally considered a model for other Southern States.

It may be said, without any prejudice to the colored
race as a oclass, that the problem of edueators in this
State has been to get colored children to attend the
schools provided for them (R. 92) and not so much to
meet a demand for expansion. It ig asserted without
fenr of contradiction that the State authorities are just
as much interested, if not more so, in expanding Negro
oducational facilities and advantages in Maryland, as are
the leaders of the colored race itself. The need for trained
leadership among colored citizens has been thought to
demand college training. For those who are fitted to
receive it, this demand has been met in two ways: by
appropriations to Princess Anne Academy, a junior col-
lege, and Morgan College, a four year liberal arts insti-
tution; and by ihe founding of scholarships to institu-
tions out of the State.

There has never been any demand in this State for
professional education for Negroes; and if there were,
it is plain that the requirements of the race at school and
college levels should come first. As appears in the testi-
mony concerning the applications for scholarships under -
this new scholarship Act of 1935, out of 380 application
blanks requested by colored youths only sixteen were
interested in graduate or professional work, and only
one aof these was interested in law (R. 109-110). In other
words, twenty-five colored youths are interested in col-
lege scholarships to every one who is interested in pro-
fessional scholarships.
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It is apparent that it would be absurd at this time to
create separate professional schools for this small group,
although conditions may change in the future and it may
become less expensive and more beneficial to establish
Negro medical and law schools in the State than to con-
tinue the scholarship system. This would be a great step
forward, both for the colored race and for the State of
Maryland, but at the present time it obviously is out of
the question.

To allow petitioner to enter the University of Mary-
land Law School would be a departure from precedent
for which there is no legislative or other authority. Pub-
Jic edncation being purely a matter of State concern, the
Federal Constitution does not affect petitioner’s rights
therein; and if it did, there is no prejudice or inequality
by which he could invoke the aid of the Fourteenth
Amendment., In the absence of statute compelling mix-
ture of the races at professional levels, it is submitted
that the Regents are entirely within their rights in cleav-
ing fast to Maryland’s traditional policy of separation—
a policy which for generations has proven riost wise and
beneficial to both races—and their adoption of this rule
cannot be deemed an abuse of their discretion.

In closing we most strongly urge upon this Court that
the case at bar is controlled by the decision of this Court
in Clark vs. Maryland Instilute, supra, where, in a situa-
tion closely parallel to the case at bar, it was held that
the petitioner was not entitled to be received as a pupil
and that there was no occasion for the application of the
privilege clause of the Fourteenth Amendment. In both
that case and this one the institution operated under a
charter from the State; in both cases a substantial money
grant was provided by a governmental agency.
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For these reasons it is respectfully urged that peti-
tioner is not entitled to the writ of mandamus in this
case and the judgment of the lower Court should be

reversed.
HERBERT R. O’'CONOR,
~Attorney General,

WM. L. HENDERSON
Asst. Attorney General

CHARLES T. LeVINESS, 3rp,
Asgst. Attorney General,

Attorneys for Appellants.
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STATEMENT OF THE NATURE OF THE CASE.

This is an appeal by Raymond A. Pearson, President
of the University of Maryland; W. M. Hillegeist, Regis-
trar of the Baltimore Schools of the University, and
George M. Shriver et al, constituting the Board of
Regents of the University, from an order of the Balti-
more City Court entered the 25th day of June, 1935,
granting a Writ of Mandamus, and ordering the above
named appellants to admit Donald G. Murray, appellee,
as a first year student in the Day School of the School of
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Law of the University of Maryland for the academic year
beginning September 25, 1935, upon his paying the neces-
sary fee charged first year students in the Day School
of the School of Law of the University of Maryland, and
completing his registration in the manner required of
qualified and accepted students in the first year class of
the Day School of the School of Law of the University of
Maryland, to wit, that he be not excluded on the ground
of race or color (R. 41-42).

The trial Court rendered no formal opinion.

QUESTIONS FOR DECISION.
QuestioN No. 1.

Whether the refusal of the appellants to admit appel-
lee, a qualified student, to the first year class of the day
school of the Schodl of Law of the University of Mary-
land solely on account of his race ar color was in violation
of the Constitution and laws of the State of Maryland.

The trial court held that appellants had violated the
Constitution and laws of the State of Maryland in refus-
ing to admit appellee to the School of Law of the Uni-
versity of Maryland solely on account of his race or
color.

Appellee contends that there is no statutory authority
for excluding him from the School of Law of the Univer-
sity of Maryland solely on account of his race or color;
that in the absence of statntory authority the attempted
administrative regulation by the executive officers and
agents of the University of Maryland and by the Board
of Regents excluding appellee from the School of Law
of the University of Maryland solely on account of his
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race or color is void; and that appellants having conceded
_ of record that appellec was qualified from an educational
standpoint to be admitted into the Day School of the
School of Law of the University of Maryland (R. 44),
and basing their refnsal to admit him solely on account of
his race or color (R. 18-22), the trial court was correct
in issning the writ of mandamus herein.

QuesTiox No. 2.

Whether appellants’ attempt to exclude appellee, a
qualified student, from the day school of the School of
Law of the University of Maryland solely on account of
race or color was a denial to him of the equal protection
of the laws within the meaning of the Fourteenth Amend-
ment to the Constitution of the United States.

The trial court held that appellants counld not exclnde
appellee from the School of Law of the University of
Maryland solely on account of his race or color.

Appellee contends that the acts of the executive officers
and agents of the University of Maryland, and the Board
of Regents, in attempting to exclude appellee, a qualified
student, from the School of Law of the University of
Maryland was state action within the meaning of the
Fourteenth Amendment to the Constitution of the United
States; that the State of Maryland having established a
state university supported in part from public funds and -
under public control, appellee, if otherwise qualified,
could not be excluded therefrom solely on account of his
race or color; that the State of Maryland has provided
appellee no equivalent in opportunities for legal educa-
tion equal to the opportunities and advantages offered
him in the School of Law of the University of Maryland;
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and that the attempt by appellants to exelude him from
the School of Law of the University of Maryland solely
on account of his race or color~in the absence of equal
opportunities and advantages in legal education other-
wise furnished him by the State of Maryland is a denial
to him of the equal protection of the laws within the
meaning of the Fourteenth Amendment to the Constitu-
tion of the United States.

STATEMENT OF FACTS.

Appellee, Donald G. Murray, a Negro citizen of the
State of Maryland and a resident of the City of Balti-
more, on January 24, 1935, made application in due form
for admission as a first year student in the Day School
of the School of Law of the University of Maryland (R.
6, 18). His application was rejected by the appellant
President of the University and the appellant Registrar
solely on account of his raee (R. 30-32). He appealed
from this runling to the appellants, the Board of Regents
of the University (R. 32-33), who ratified the rejection
(R. 60-61).

Murray is a graduate of Amherst College with the
degree of Bachelor of Arts conferred upon him in 1934
after successful completion of a four-year residence
course (R. 6). Appellants stipulated that he was educa-
tionally qualified to enter the Day School of the School
of Law of the University of Maryland (R. 44).

The University of Maryland is an administrative de-
partment of the State of Maryland, performing an essen-
tial governmental function and supported in part out of
funds derived from taxes collected from the citizens of
the State (R. 4, 17). The powers of governing the Uni-
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versity are by law vested in the Board of Regeuts; the
President and Registrar of the University act as agents
of the Board. The charter of the University provides
that it shall be maintained ‘‘upon the most liberal plan,
for the benefit of students of every country and every
foreign denomination’’ (R. 4).

Under its charter the University conducts in the City -
of Baltimore a School of Law as an integral component
part of the University. The School operates in two divi-
sions: a day school and an evening school, having the
same entrance requirements, to wit, the eompletion of at
least one-half of the work aceeptable for a Bachelor’s de-
gree granted on the basis of a four-year period of study
by the University of Maryland or a principal college or
university in the State (R.5). The School of Law of the
University of Marlyand is the only State institution
which affords a legal education to Maryland citizens, and
ig the only law school in Maryland approved by the Amer-
ican Bar Association and a member of the Association of
American Law Schools (R. 5, 18, 54).

All racial groups except Negroes, if otherwise quali-
fied, are admitied to the University. Resident Negro
citizens are excluded; non-resident whites, Filipinos, In-
dians, Mexicans, Chinese, et al., are admitted (R. 54-59).

When Murray applied for admission to the School of
Law he was advised that the University of Maryland
did not accept Negro students except at Princess Anne
Academy, the so-called Fastern Branch of the University
of Maryland (R. 30-32). No instruction in law is offered
at Princess Anne Academy (R.47). Murray was further
referred to Chapter 34 of the Aects of 1933 which pur-
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ported to create scholarships for Negro students who de-
sired to take professional courses or other work not
given at Princess Anne Academy (R. 21, 31). No mouney
was ever appropriated or allocated for seholarships under
said Act of 1933, nor was any scholarship under it ever
awarded (R. 62-65).

Ten thounsand dollars were appropriated for Negro
scholarships under Chapter 577 of the Acts of 1935, ap-
proved April 29, 1935 (R. 20, 109). The administration
of the Act was placed in the hands of a specially ereated
Maryland Commission on Higher Edueation of Negroes.
The administrative interpretation of the Act was that
the scholarships provided covered tuition only (R. 112);
and there were so many applications for scholarships
that the Commission was not in position to satisfy all
qualified applicants (R. 110-111).

Murray does not want an out-of-state scholarship (R.
48). He desires to attend the School of Law of the Uni-
versity of Maryland in Baltimore where he is at home
and room and board cost him nothing (R. 45, 50). The
nearest out-of-state law school with a general standing
comparable to that of the School of Law of the University
of Maryland, which he could attend, is the Howard Uni-
versity School of Law in Washington, D. C. To attend
this School Murray would he put to the expense of com-
muting daily from Baltimore to Washington and retarn,
with attendant loss of time; or of paying for room and
board in Washington (R. 49-50).

Murray further desires to attend the School of Law
of the University of Maryland for profesisonal advant-
ages. He is preparing himself to practice law in Balti-
nmore, and attending law school in Baltimore would give
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him the opportunity to observe the Maryland courts and
to become acquainted with other Maryland practitioners
(R. 45). Ninety-five per cent. of the enrollment in the
School of Law of the University of Maryland comes from
the State of Maryland (R. 84), and the School of Law
lays emphasis on Maryland law (R. 85). A majority of
its faculty is made np of judges and practicing attorneys
of Maryland (R. 85). '

Finally Murray desires to attend the School of Law of
the University of Maryland in exercise of his rights as a
citizen to share equally the advantages offered by a pub-
lic tax supported state university (R. 45).

‘Murray renewed the fender of his application and ex-
amination fee in open Court (R. 87), and submitted him-
self to be fully able to meet all legitimate demands of
the School of Law of the University of Maryland (R. 46).
The tender was refused (R. 87). ‘

ARGUMENT.
L

THE REFUSAL OF THE APPELLANTS TO ADMIT APPEL-
LEE, A QUALIFIED STUDENT, TO THE FIRST YEAR CLASS OF
THE DAY SCHOOL OF THE SCHOOL OF LAW OF THE UNIVER-
SITY OF MARYLAND SOLELY ON ACCOUNT OF HIS RACE OR
COLOR WAS IN VIOLATION OF THE CONSTITUTION AND
LAWS OF THE STATE OF MARYLAND.

There is no statutory authority for excluding appellee
from the School of Law of the University of Maryland
solely on account of his race or color.

The declaration of Rights of the State of Maryland,
Article 43, charges the legislature with the duty of en-
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couraging ‘‘the diffusion of knowledge and virtue, the
extension of a judicious system of general edueation, the
promotion of literature, the arts, sciences, agriculture,
commerce and manufactures, and the general ameliora-
tion of the condition of the people.”’ The State Consti-
tution, Article VIIT, Section 1, provides:

“The General Assembly, at its first session after
the adoption of this Constitution, shall, by law, estab-
lish throughout the State a thorough and efficient
systerm of free public schools; and shall provide by
taxation or otherwise, for their maintenance.”’

Nothing in the Declaration of Rights or in the State Con-
stitution requires or aunthorizes the separation of white
and Negro students.

In execution of its trust the General Assembly set up
a system of free public schools for the youth of the State,
and hag from time to time extended the system of free
public education from the elementary, to the high school,
to the normal school level.

See Bagby, Annotated Code of Maryland, Ar-
ticle 77.

Separate, but patently unequal, provisions are made in
the publie school laws for colored elementary, industrial,
high and normal schools; the salaries of the colored
teachers therein, and the administrative officers thereof.

For example, see:
Code, Art. 77, Chap. 3A, sec. 35 (4) ; Chap. 18;
Chap. 19, Sec. 204; Chap. 20, Sees. 211-
214.
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No collegiate eduneation for either white or Negro stu-
dents was provided as a part of the system of free pub-
lic sehools. Down to the year 1935 the collegiate and pro-
fessional education which the State of Maryland offered
to its citizens was provided by it at the University of
Maryland, and through certain free scholarships to in-
stitutions within the State of Maryland attended exclu-
sively by white students.

See Code, Art. 77, secs, 240-257;
See Acts of 1912, Chap. 90, scholarships at
The Johns Hopkins University.

By chapter 234, Acts of 1933 (Code, Art. 77, sec. 2144}
the Legislature attempted to establish certain out-of-
state ‘‘partial scholarships’’ for Negro students as fol-
lows:

¢ » * * Mhe Board of Regents of the University of
Maryland may allocate such part of the state appro-
priation for Princess Anne Academy or other funds
of the Academy as may be by it deemed advisable, to
establish partial scholarships at Morgan College or
at institutions outside of the State of Maryland, for
Negro students who may apply for such privileges,
and who may, by adequate tests, be proved worthy
to take professional courses or such other work as
is not offered in the said Princess Anne Academy,
but which is offered for white students in the Uni-
versity of Maryland; and the Board of Regents of
the University of Maryland shall have authority to
name a Board which shall prepare and conduet such
tests as it may deem necessary and advisable in or-
der to determine which applicants for scholarships
may be worthy of such awards.”’

The record shows (R. 34-36, 62-65) that no money was
-ever appropriated or allocated for these ‘‘partial schel-
arships’’ under the Act of 1933, nor was any scholarship
under it ever awarded.
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The first State appropriation for collegiate and pro-
fessiona) scholarships for Maryland Negro students was
$10,000 provided by Chap. 577 of the Acts of 1835. This
Act created a special Maryland Commission on Higher
Education of Negroes, and assigned it the duty of admin-
istering the said $10,000 ‘‘for scholarships to Negroes
to attend college oufside the State-of Maryland, it be-
ing the main purpose of these scholarships to give the
benefit of such college, medical, law, or other profes-
sional courses to the colored youth of the state who do
not have facilities in the state for such courses, but the
said commission may in its judgment award any of said
scholarships to Morgan College. Each of said scholar-
ships shall be of the value of not ever Two Hundred Dol-
lars ($200) * * *.» (Italics ours.)

There is nothing in the charter of the University of
Maryland and the aets amendatory thereto, as con-
firmed and adopted by Chapter 480, Acts of 1920, (Code,
Avt. 77, sec. 240) restricting admission to the University
of Maryland to white students only.

The College of Medicine of Maryland, which was the
nucleus of the present University of Maryland, was in-
corporated by Chapter 53, Acts of 1807. It was therein
provided that the College be established ‘‘npon the fol--
lowing fundamental principles, to wit: The said college
shall be fonnded and maintained forever upon a most
liberal plan, for the benefit of students of every country
and every religions denomination, who shall freely be
admitted to equal privileges and advantages of educa-
tion, and to all the honors of the college, according to
their merit, without requiring or enforeing any religious
or civil test * * *.7?
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In 1812 (Chap. 159, Acts of 1812) the legislature
" authorized the College of Medicine ‘‘to constitute,
appoint and annex to itsel’, the other three colleges
or faculties, viz., The Faculty of Divinity, the Fac-
ulty of Law, and the Faculty of the Arts and Seciences;
and that the four faeulties or colleges, thus united, shall
be and they are hereby constituted an University, by the
name and under the title of the University of Maryland.”
The charter provided (Sec. S, Chap. 159 supra) :

«That the said University shall be founded and
" maintained upon the most liberal plan, for the bene-
fit of students of every country and every foreign
denomination, who shall be freely admitted to equal
privileges and advantages of education, and to all
the honors of the University, according to their
merit, without requiring or enforecing any religious
or civil test, upon any v»articular plan of religious
worship or service * * *7

This statement of hasic policy has never been modified
or limited in any way. Negro students were actually ad-
mitted into the School of Law of the University of Mary-
land in the 1890’s, and two graduated therefrom. (R. 86)

Until 1920 the University was a private institution
within the meaning of the decision in Clark vs. Mary-
land Institute, 87 Md. 643 (2898). In 1920 by Chap. 480
supra the legislature took over the University of Mary-
land as a state institution, adopted and confirmed the °
former charters (R. 4, 17). The Act of 1920 gave the
State of Maryland one state university offering colle-
giate and professional education. The Act makes no
distinction between the races and there is no expression
in it which could be interpreted as applying to the white
race only. In the absence of equal facilities for colle-
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giate and professional education for qualified Negro cit-
izens otherwise, the Act if interpreted to henefit white
students only would be unconstitutional.

¢ex * * But the denial {o children whose parents,
as well as themselves, are citizens of the United
States and of this State, admittance to the common
schools solely because of color or racial difference
without having made provision for their education
equal in all respects to that afforded persons of any
other race or color, is a violation of the provisions
of the fourteenth amendment of the Constitution of
the United States * * *’* Piper v. Big Pine Schools
District 193 Cal. 664 (1924) at p. 668-669.

See also:
Ward v. Flood, 48 Cal. 36, 17 Am. R. 405
(1874);
State ». Duffy, T Nev, 342, 8 Am. R. 713
(1872);
U. S. v. Buntin, 10 Fed. 730 (C. C. Ohio)
(1882);

Corey v. Carter, 48 Ind. 327 (1874);

Williams v. Bradford, 158 N. C. 36, 73 8. E.
154 {1911);

5 Ruling Case Law, 596, sec. 20;

11 C. J., Civil Rights, sec. 10, p. 805;

Cooley on Torts (Perm, Ed.) sec. 236.

Therc were, and are, no other facilities for Negroes to
study law in the State of Maryland (R. 5, 18), so that
under the well established doctrine that a statute will not
be declared unconstitutional so long as a constitutional
interpretation is reasonably available, the Act of 1920
must be held to open the doors of the University of Mary-
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land to qualified white and black citizens of Maryland
alike.

‘“We are not at liberty to declare a legislative act
void, as being unconstitutional, unless it is clearly
so, beyond any reasonable doubt. There is always
a strong presumption in force of the validity of leg-
islation, which must be overcome by some convine-
ing reason to induce a court to declare it void. The
act under consideration makes no distinction be-
tween th: races and there is no expression in it
which leads us to think that the school was intended
for the exclusive benefit of one race or the other
* ¢ *» Whitford v. Board of Commissioners, 159
N, C. 160, 74 S. IL. 1014 (1912) at p. 1015.

The sole question remaining under this sub-heading
is whether ary subsequent statute has legally modified
the effect of the Act of 1920 so as to exclude Negroes
from the School of Law of the University of Maryland.
This depends upon the interpretation of the two so-
called ount-ofstate scholarship acts of 1933 and 1935,
supra.

There is nc express provision in either act condition-
ing the scholarships upon a forfeit of the Negro stu-
dent’s right to attend the University of Maryland, any
more than there is a condition of forfeiture upon the
‘““Free Scholarships’’ established through state appro-
priation at St. Mary’s Female Seminary, St. John’s Col-
lege, Western Maryland College, Maryland Institute,
Washington College, Charlotte Hall School, The Johns
Hopkins University, ete.

See Code, Art. 77, sees. 241 et seq.; Acts of
1912, Chapter 90.
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White students have the option of attending the Uni-
versity of Maryland or applying for “‘free scholarships”’
covering the same courses at the institutions mentioned;
and in the case of The Johns Hopkins University ¢‘free
scholarships”, for courses not*offered in the Univer-
sity of Maryland. The language of the act of 1933 is dis-
tinetly permissive only: ‘‘partial seholarships * * * for
Negro students who may apply for such privileges’’.

Nothing in the 1933 Act says that Negro students who
do not desire to apply for such privileges cannot attend
the University of Maryland. The 1935 act is a limited
enabling act good for two years only, ereating scholar-
ships outside the State without reference to the limita-
tion of parallel courses at the University of Maryland.
It is impossible to read into these acts of 1933 and 1935
any forfeiture of the rights of qualified Negro citizens
of Maryland to attend the state University of Maryland
without striking down the whole structure of public col-
legiate and professional edueation in the State of Mary-
land as unconstitutional because therein Negroes are
denied the equal protection of the laws.

There is no statutory authority express or implied
which excludes Negroes from the University of Mary-
land.

B. In the absence of statutory authority the at-
tempted administrative regulation by the executive offi-
cers and agents of the University of Maryland and by the
Board of Regents excluding appellee from the School of
Law of the University of Maryland solely on account of
his race or color is void.,

The right of admission to a state university is a right
which the trustees or other officers are not authorized to
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abridge materially, and which they cannot as an abstraet
proposition rightfully deny.

Folte v. Hoge, 54 Cal. 28 (1879);
State v. White, 82 Ind. 278 (1912);
Cornell v. Gray, 33 Okla. 591 (1912).

It has been uniformly held that in the absence of express
authority by statute, a municipality, school district or
board has no authority even to separate white and eol-
ored children for educational purposes.

¢« % « * Tt must be remembered that unless some
statute can be found authorizing the establishment
of separate schools for colored children that no such
authority exists; * * *°' Board of Education v.
Tinnon, 26 Kan. 1, 39 L. R. A, 1020 (1881).
Crawford v. District School Board, 68 Or. 388,
137 Pae. 217 (1913).

The administrative authority, in the absence of power
delegated by statute, cannot exclude Negro students from
achools established for white students, even though the
educational facilities in the segregated Negro school are
equal or superior to those of the white school.

People ex rel. Bibb v. Mayor, 193 T1l. 309, 61
N. E. 1077, 56 L. R. A. 95 (1901).
All youth stands equal before the law,
Clark v. Board, 24 Towa 266, 277 (1868).

The question as to what the legislature might have
done is beside the point; the administrative aunthority
eannot arrogate to itself the legislative functions.

Tape v. Murley, 66 Cal. 473, 6 P. 129 (1885).
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It is noteworthy herein that appellants themselves do
not claim any statunory authority for excluding appellee
from the School of Law of the University of Maryland
solely on account of his race or color. The only authority
they rely on is a resolution of the Board of Regents April
92, 1935, recorded in the minutes of the Board and set
out in the Record pp. 60-61.

While the Board of Regents of the University of Mary-
land has large and diseretionary powers in regard to the
management and control of the University, it has no
power to make class distinctions or racial diserimination.

See Chase v. Stephenson, 71 Il 383, 385
(1874).

The reasen is obvious. A diserimination by the Board
of Regents against Negroes today may well spread to a
diserimination against Jews on the morrow; Catholies
on the day following; red headed men the day after that.

¢ ® * » it ig obvious that a board of directors
can have no discretionary power to single out a part
of the children by the arbitrary standard of color,
and deprive them of the benefits of the school privi-
lege. To hold otherwise would be to set the discre-
tion of the directors above the law. If they may
lawfully say to the one race you shall not have the
privilege which the other enjoys they can abridge the
privileges of either until the substantive right of one
or both is destroyed.”” Maddox v. Neal, 45 Ark. 121,
124 (1885).

Most of the cases above cited have dealt with elemen-
tary education and neighborhood schools. If a board of
education cannot of its own motion exclude Negro child-
ren from a neighborhood school, although more schools
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are available within the same community, it follows with
greater foree that the administrative autherity of the
only state university within the territory of the State
cannot, minus legislative authorization, exclude a quali-
“ fied citizen of the State from the only instruction in law
which the State offers to its citizens. Counsel has been
unable to find a case with facts exactly paralleling the
instant case. The most recent case involving an apparent-
ly allied problem is State ex rel. Weaver v. Board of
Trustees of Ohio State University, 126 Ohio St. 290, 185
N. E. 196 (1933). In that case, however, no attempt was
made to exclude the Negro student from the University,
nor even from the course, The court took the position
that the University was offering her its full facilities,
exactly the same as it offered to the white students in the
same courses.

Cf. Patterson v. Board of Education, 11 N. J.
Mise. 179 (1933).

As distinguished from the Weaver case, the administra-
{ive authority of the University of Maryland, on its own
responsibility, attempted to withhold all the facilities of
the University from appellee solely on account of his race
or color.

The school cases establish clearly that this attempted
exclusion was void.

C. Appellants having conceded of record that appel-
lee was qualified from an educational standpoint to be od-
mitted into the Day School of the School of Law of the
University of Maryland, and basing thewr refusal to ad-
mit him solely on account of his race or color, the trial
court was correct in issuing the writ of mandamus.
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While the State is under no compulsion fo establish a
state university, yvet if a state university is established
the rights of white and black are measured by the test
of equality in privileges and oppdrtunities. No arbitrary
right to exclude qualified students from the University
of Maryland is claimed by appellants exeept as to quali-
fied Negroes, whom the administrative authority would
reject on the sole ground of race or color. As to all other
racial elements comprising the population of Maryland,
the appellants concede that if the students were other-
wise qualified they would be admitted as a matter of
course. (R. 55-59.) White students from foreign states,
if otherwise qualified, would be admitted as a mafter of
course. {(R. 59.) In other words, assuming that a student
is qualified his admission to the proper course in the Uni-
versity of Maryland, provided he is not a Negro, is a
ministerial matter. If he is a qualified Negro, he is re-
jeeted antomatically (R. 55-59).

Appellants stipulated of rccord that appellee was fully
qualified from an educational standpoint to be admitted
into the Day School of the School of Law of the Univer-
sity of Maryland (R. 44), to which he had applied for
admission (R. 6, 10). They automatically and arbitrarily
rejected him solely on account of his race or color. (R.
1822, 30-34, 60-61.) No clement of discrefion was in-
volved. .

Under these eireumstances the writ of mandamus was
properly issued after full consideration of all the plead-
ings, stipulations of record and the evidence taken, to
undo the arbitrary wrong inflicted by the appellants on
the appellee, and to compel them to the proper perform-
ance of their ministerial duty to accept and register him
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in the Day School of the School of Law of the University
of Maryland upon the same terms as any other qualified
applicant.

See

State v. Duffy, 7 Nev. 342 (1872).

Ward ». Flood, supra.

Piper v. Big Pine School District, supra.

Woolridee v. Booard of Education, 157 Pae.
1184 (1916).

People ¢x rel. Bibb v. Mayor etc. City of
Alton, supra.

Lowery v. Board of Trustees, 52 8. E. 267
(19¢86).

Clark v, Board of Trustees, 24 Towa 266
(1868).

Smith v. Independent School District, 40 Towa
518 (1875H).

IT.

APPELLANTS' ATTEMPT TO EXCLUDE APPELLEE, A QUALI
FIED STUDENT, FROM THE DAY SCHOOL OF THE SCHOOL OF
LAW OF THE UNIVERSITY OF MARYLAND SOLELY ON AC-
COUNT OF RACE OR COLOR WAS A DENIAL TO HIM OF THE
EQUAL PROTECTION OF THE LAWS WITHIN THE MEANING
OF THE FOURTEENTH AMENDMENT TO THE CONSTITUTION
OF THE UNITED STATES.

A. The acts of the executive officers and agents of the
University of Maryland, and of the Board of Regents, in
attempting to exclude appellee, a qualified student, from
the School of Law of the University of Maryland was
state action within the wmeaning of the Fourteenth
Amendment to the Constitution of the United States.
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It being conceded of record that the University of
Maryland is an administrative department of the State
of Maryland, and a State instifution performing an es-
sential governmental function; that the funds for its sup-
port and maintenance in part are derived from the gen-
eral Treasury of the State out of funds procured by taxes
collected from the citizens of Maryland; that the appro-
priations for it are made by the Legislature as a part of
the public school system; that the governing body of the
University is the Board of Regents, who are appointed
by the Governor, by and with the consent of the Senate;
and that the appellant President of the University and
the appellant Registrar function as agents of the Board
of Regents under their supervision and control (R. 4, 17-
18)—it follows that the action of the President, the Reg-
istrar and the Board of Regents in attempting to exclude
appellee from the School of Law of the University of
Maryland solely on account of his race or color was state
action within the meaning of the Fourteenth Amendment
to the Constitution of the United States.

““Whoever, by virtue of public position under a
State government, deprives another of property,
life, or liberty, without due process of law, or denies
or takes away the equal protection of the laws, vio-
lates the constitutional inhibition; and as he acts in
the name and for the State, and is clothed with the
State’s power, his act is that of the State. This must
be 8o, or the constitutional prohibition has no mean-
ing. Then the State has clothed one of its agents with
power to annul or to evade it.”’ Ez parte Virginia,
100 T. 8. 339, 346 (1879).

B. The State of Maryland having established a state
university supported in part from public funds and
under public conirol, appellee, if otherwise qualified,
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could not be cxcluded therefrom solely on account of kis
race or color.

The general proposition that a state cannot establish a
single state nniversity and exclude Negro citizens solely
on account of race or calor has already been argued supra
under Section I-A. At the trial appellants did not serious-
ly challenge this general proposition, but maintained that
the State had provided appellee with equal facilities for
the study of law otherwise tian in the School of Law of
the University of Maryland. The argument which fol-
lows will demonstrate that no such equal facilities have
been afforded appellee. '

C. That the State of Maryland has provided appellee
no equivalent in opportunities for legal education equal
to the opportunities and advantages offered him in the
School of Law of the University of Maryland.

The question whether the State of Maryland has
offered appellee any opportunities and facilities for the
study of law otherwise than in the School of Law of the
University of Maryland depends upon the two so-called
scholarship acts of 1933 and 1935 supra.

The administration of the scholarship act of 1933 was
committed to appellants, the Board of Regents, The rec-
ord discloses that the interpretation of the act was that
the Board of Regents was -o give the Negro student the
difference between the cost of his tuition in the foreign
school and the cost of tuiti»n for the same course in the
University of Maryland. If the tuition in the foreign
school happened to be lower than the tuition for the same
course in the University of Maryland, the Negro student
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was to receive nothing. (R. 71.) Appellant Pearson, Pres-
ident of the University of Maryland, in rejecting appel-
lee’s applieation sclely on account of race or color re-
forred him to the scholarship aet of 1933 and suggested
that he register in the Howard University School of Law.
(R. 33-34.) On the witness stand appellant Pearson was
forced to admit that if appellee had registered in How-
ard University School of Law, he would not have in-
tended to give appellee a single cent under the scholar-
ship act of 1933 (R. 71).

Appellee is reluctantly foreed to charge the appellants
with evasion throughout. The attitude of the Board
of Regents of the University of Maryland toward
Negro edncation in the State ig illustrated in its at-
tempt to avoid giving Princess Anne Academy its
fair share of the money due it under the Federal
Morrill Act. The Morrill Act of 1862 provided for Fed-
eral grants in aid of State land grant colleges. It was
amended by Act of August 30, 1890, to prohibit expressly
discrimination on acconnt of race; but it was therein pro-
vided that if a State maintained separate edueational in-
stitutions of like character for white and colored, and a
just and equitable division of the fund received be divided
by the State between the two institutions such division
should be deemed a compliance with the Act. The State
of Maryland regularly reccived Federal donations under
the Morrill Act, and down to 1933 applied the same for
the benefit of white students only. In 1933 the General
Assembly provided (Acts of 1933, Chap. 34; Code, Art.
77, Sec. 214A supra) that the donations received under
the Morrill Act, which amounted to $50,000 per year,
should be “‘divided on the basis of the population of the
State of Maryland as shown by the latest census, so that
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a percentum of these funds equal to the percentum of the
Negro population to the whole population of the State,
shall be expended by the Comptroller of the State, npon
recommendation of the Regents of the University of
Maryland, for the benefit and in the interests of the Prin-
cess Anne Academy.’’ (Italics ours.) The Census of 1930
established that Negroes constituted approximately 17%
of the total population of Maryland, which would make
the sum to be expended for the benefit of Princess Anne
Academy under the Act approximately $8,500.00,

The minutes of the Board of Regents show that less
than a year previously, to wit on September 9, 1932, (R.
61) the Board of Regents had attempted to avoid using
any of the proceeds of the Morrill Act donations for
Negro education by withdrawing $600.00 from the miser-
ably small existing budget of Princess Anne Academy
to create some Junior and Senior College scholarships:

““The Committee on Princess Anne recommends
that authority be given for the use of not to exceed
$600, payable from available funds in the Princess
Anne budget, as scholarships for students who have
completed the Freshman and Sophomore college
work now offered at Princess Anne and who desire
to take Junior and Senior years of college work, In
view of the fact that Junior and Senior work is not
given at Princess Anne it will be necessary for the
higher work in agrienlture to be obtained in some
other state. These scholarships would be used to
assist such students.

¢These scholarships would represent a smaller ex-
penditure of State funds than would be required to
provide the additional education facilities at Prin-
cess Anne. A precedent for such scholarships had
been provided by other states and the scholarships
are recommended by the Federal Office of Eduecation.
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The institution of a few of these Scholarships would
make it impossible for anyone to claim that Negroes
are not given a fair opportumiy in Maryland umder
the terms of the Land Grant legislation * * *’’ (R. 61,

italies ours). .

A specious gesture on the part of the Board of Regents
to delude the Negro population of Maryland and keep it
quiet.

1t is to be noted that the Board of Regents ratified in
full the duplicity of the appellant President in dealing
with the appellee; and that this ratification coming April
22, 1935 {R. 60) antedated the scholarship act of 1935,
which was approved April 29, 1935, At that time the
Board of Regents, agents of the State of Maryland, did
not even have the semblance of an equivalent to offer ap-
pellee in exchange for excluding him from the School of
Law of the University of Maryland solely on account of
his race or color; but they affirmed the conduet of the
President of the University in concealing that fact from
him.

The dual and inferior standard which apypellants apyply
to Negro education is evidenced by the pitiful attempt of
the President of the University on the witness stand to
assert that Just as good a course was offered at Princess
Anne as at College Park. (R. 51-53, 67-69, 72-76).

Not only on the part of the Board of Regents but in
the official policy of the State as expressed in its school
laws (See Code, Art. 77, supra), it is notorious that no
real attempt is made to provide true equality between
white and Negro public education in Maryland in a single
particular: length of school term, teacher’s salaries, bus



25

transportation, high school facilities, per capita cost of
education per pupil, or otherwise. The scholarship act
of 1935 (Acts of 1935, Chap. 577) is no exception.

This scholarship act of 1935 is a special experimental
limited act providing $10,000 for the total of scholarships
for Negro collegiate, graduate and professional educa-
tion. The act was interpreted to provide scholarships for
tuition only. (R. 112.)

No provision is made for the differential in mainte-
nance between what it would eost the Negro student to
maintain himself at the University of Maryland and what
it wounld cost him to maintain himself at the foreign
school. No differential in cost of travel is provided. The
Negro student would have to hear the cost of mainte-
nanece and travel himself.

Appellee does not concede that it is constitutional for
a State to exile one set of its citizens beyond its borders
to obtain the same education which it is offering to eiti-
zens of different color at home. It is not without signifi-
cance that all the “‘free scholarships’’ which the State
provides for its white citizens are in Maryland colleges
and universities. Only its Negro citizens are exiled.

But granting for the sake of argument, that the Act is
not void for constitutional reasons regardless of its
money provigions, it still does not furnish appellee the
equivalent of a course in law at the School of Law of the
University of Maryland.

1. Even though his tuition charges of $135.00 in the
Howard University School of Law would be paid by the
State of Maryland, and he himself would have to pay
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$203.00 to attend the Day School of the School of Law
 of the University of Maryland (R. 33-34), appellee
would still be the loser to attend the Howard University
School of Law. -

a. If he commuted from his home in Baltimore to
Washington and return each school day, commutation
would eost him approximately $15.00 per month for 9
months; he would have fo buy at least one meal per
school day in Washington; he would lose four hours per
school day on the road from home ‘to sechool and back
again, or approximately 840 hours during the school
year which he might otherwise use in relaxed, uninter-
rupted work on his courses. Then there would be the
physical energy expended in the travel back and forth
catching early and late trains.

b. If he lived in Washington he would have to pay for
separate room and board, whereas attending the School
of Law of the University of Maryland he could live at
home with no maintenance expense. (R. 50.) The question
whether he ean be forced into exile has already been
noted.

2. Sinee appellee desires to practice law in Baltimore,
the $135.00 scholarship would be no equivalent for loss
of the opportunity to observe the courts in Baltimore
during his law school career which would be possible if
he attended the School of Law of the University of Mary-
land ; no equivalent for the familiarity and drill he would
get in Maryland law through the special emphasis laid
on it in the instruction given in the School of Law of the
University of Maryland; no equivalent for the oppor-
tunity he would have to become acquainted with, to ap-
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praise the strength and weaknesses of the Judges and
practitioners of Maryland whom he would have to deal
with later in his practice. It must be remembered that the
law is a competitive profession, and this matter of equiv-
alent must be judged in part on the basis of the handicap
which appellee would have coming from a foreign law
school in competitive praetice with graduates of the
School of Law of the University of Maryland.

3. 'The $135.02 scholarship is but a tempting mess of
pottage held ount to induce him to sell his citizenship
rights to the szme treatment which other citizens of
Maryland receive, no more and no less. Kquivalents must
also be considered in terms of self-respect. Appelleeis a
citizen ready to pay the same rate of taxes as any other
citizen, and to go as far as any other eitizen in discharge
of the duties of eitizenship to state and nation. He does
not want the scholarship or any other special treatment.

4. The Schoal of Law of the University of Maryland
is firmly established in the life of the State. Founded in
1813, the School of Law has been providing legal educa-
tion to the citizens of Maryland without interruption
since 1870. The scholarship act of 1935 is frankly a tem-
porary experiment with only two years of life gnaranteed
it. The shortest day law course in a recognized law school
ig three years. The scholarship act by the wildest stretch
of the imagination cannot be considered the equivalent
of the School of Law of the University of Maryland.

Tt is plain that the State of Maryland has not offered
appellee the equivalent of the opportunities and advan-
tages which he wonld have in studying law in the School
of Law of the University of Maryland.
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- D. The attempt by appellants to exclude appellee
from the School of Low of the Universily of Maryland
solely on account of his race or color, in the absence of
equal opportunities and advantages w legal education
otherwise furnished kim by $he State of Maryland, was o
denial to him of the equal proteclion of the laws within
the meaning of the Fourtcenth Amendment to the Con-
stitution of the United States.

The argument on this point has already been antiet-
pated throughout the brief.

Tt is the further contention of the appellee that even if
thiz Court should find that the General Assembly in-
tended to exelude Negroes from the University of Mary-
lIand by the so-called scholarship acts of 1933 and/or
1935, nevertheless sinca gaid acts furnished Negroes no
true equality they are unconstitutional and cannot be the
legal predicate of an exclusion of Negroes from the Uni-
versity,

‘““Had the petition alleged specifieally that there
was Tio colored school in Martha Lum’s neighhor-
hood to which she could conveniently go, a different
question would have been presented, and this, with-
out regard to the State Supreme Court’s construe-
tion of the State Constitution as limiting the white
schoolg provided for the education of children of the
white or Caucasian race.”” (ong Lum v. Rice, 275 U.
S. 78, 84 (1927}. '

In the principal case appellee has maintained from the
beginning that the only law school in Maryland which he
could attend is the School of Law of the state University
of Maryland, and that the State has offered bim no equiv-
alent substitute therefor, Appellants’ attempt to exclude
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him from the School of Law under the ecircumstances,
solely on account of his race or color, is a denial to him of
the equal protection of the laws within the meaning of
the Fourteenth Amendment to the Constitution of the
United States.

Ward v. Flood, 48 Cal. 36 (1874).

Piper v. Big Pine School District, 193 Cal. 664
(1924).

United States v. Buntin, 10 Fed. 730 (1882).

People, ex rel. Bibb, v. Alton, 193 Ill. 309
(1901).

Tt remains to notice some of the argument advanced
by the appellants at the trial in their attempt to defeat
the application for the writ.

1. Appellants contended that there was no demand
on the part of Maryland Negroes for collegiate and pro-
fessional education (R. 21). The record however shows
that the number of applications for scholarships under
the Act of 1935 was so great that there wonld not be schol-
arship money enough to satisfy all qualified applieations.
(R. 110-111). 626 Negroes are registered in Morgan Col-
lege in Baltimore. (R. 67). Further it does not sound
well for the agents of the State to complain that there is
no great demand on the part of Negroes for collegiate
and professional edncation, when the State itself has
made it difficult for Maryland Negroes to qualify for col-
legiate and professional education because of the inferior
elementary schools which the State and counties maintain
and the absence of adequate high school facilities for
Negroes. Finally appellee is an individnal, His years
and days are numbered, and he cannot wait for his educa-
tion until there is a mass demand to the satisfaction of
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the appellants. A eitizen’s constitutional rights receive
protection on an individual basis.

“This argument with respect to volume of traffic
seems to us to be without merit. It makes the Consti-
tutional right depend upon the number of persons
who may be diseriminated against, whereas the es-
sence of the constitutional right is a personal one.”
McCabe v. Atchizon Topeka & Santa Fe Ry. Co., 235
U. 8. 151, 160 (1714).

2. Appellants contended that public sentiment de-
manded the exclusior. of appellee from the School of Law
of the University of Maryland (R. 66), and dire predic-
tions were made that there would be disorders, loss of
cnrollment and genexal friction if appellee were admitted
to the School of Law. Tt is a notorious fact of public com-
ment and general note in the public press of which this
Court can take judicial notice and which appellants will
not deny, that the School of Law opened for its Fall term
September 25, 1935, that appellee registered and was ad-
mitted as a student, and there has been no disorder, no
friction, no loss of errollment, but on the contrary a sub-
stantial inerease in enrollment both in the School of Law
and in the total enrollment in the University.

Maryland has come a long way from the days of Clark
v. Maryland Institutz, 87 Md. 643 (1898), where the Su-
perior Court of Baltimore City denied mandamus to com-
pel the Maryland Imstitute to enroll a Negro student.
This Court affirmed on the ground that the Maryland In-
stitute was a private institution, but went on in its opin-
ion to note:

¢ * * * The cffeet of the admission of these four
pupils was very disastrous. There was an immovable
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and deep settled objeetion on the part of the white
pupils to an association of this kind. Notwithstand-
ing earnest and zealous efforts on the part of the
board of managers and the faculty ol teachers to
reconcile the white pupils, their parents and guar-
dians to the innovation, it caused a greszt decrease in
the number of pupils; and the bringing of this suit
made it still greater’’ (p. 656).

It is the height of absurdity to say that appellee Mur-
ray cannot sit in the same room and reeite ard study with-
out friction with the same men, who within the next few
years will have to sit side by side with him within the bar
of the Court and at the counsel table.

The question was asked the President o? the Univer-
sity on the witness stand ‘‘just what harm, in your opin-
ion, would arise from the fact that a Negro boy might
want to occupy a seat at the law school of tie University
of Maryland, the same as any other studend, minding his
_ own business.”” The President replied: “‘T did not go into
that question. I felt I knew the well-established policy in
this State, the District of Columbia, and different States,
and personally, I was inflnenced by that policy.”” He was .
asked whether the question had ever been snbmitted to
the students of the School as to the admission of Negro
students. He replied he did not know (R. €6). The stu-
dents of the School of Law, however, have themselves
given the answer by the absence of friction due to Mur-
ray’s presence in the School and no loss in enrollment
altho the order admitting him was entersd and made
public property June 25, 1935, three months prior to the
opening of the autumn term.

Appellee does not concede that if public sentiment were
hostile this Court would be entitled to uphold his exelu-
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sion from the School of Law of the University on that
ground in the absence of statute.

Clark v. Roard of Directors, 24 Towa, 266
(1868).

B

If the constitutional right exists, the test of sovereign-
ty in a government is its ability to enforce and protect
the same even in the face of a temporary manifestation
of hostile public sentiment. But appellee is gratified that
he can report in this case that there has been in the School
no manifestation of a hostile public sentiment, and no
evidence of harm done the institution or any of its mem-
bers.

CONCLUSION.

For the aforegoing reasons it is respecifully submitted
that the decision of the trial court be affirmed.

Respectfully submitted,

THURGOOD MARSHALL,

CHARLES H. HOUSTON,

WILLIAM I GOSNELL,
Attorneys for Appellee.



