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INTRODUCTION

““The Plessy Prison”’

I

On Monday, May 18, 1896, the United States Supreme Court handed down
its decision in Plessy v. Ferguson. At issue was the constitutionality of a
Louisiana law, passed in 1890, which mandated “equal but separate
accommodations for the white and colored races” on all passenger railways
within the state. In an opinion by Justice Henry Billings Brown, a native of
Massachusetts, a majority of seven justices upheld the enactment as a
reasonable “police” measure. Using a less-than-direct argument, the Court
could not say there was no basis for accepting the state legislature’s
conclusion that the law would promote the comfort of the people and
preserve “public peace and good order.” But the lone dissenter, Justice John
Marshall Harlan of Kentucky, a former slaveholder, saw the inner truth.
“The thin disguise of ‘equal accomodations,” he declared, “will not mislead
anyone, nor atone for the wrong this day done.” The Court’s judgment
would, “in time, prove to be quite as pernicious as the decision . . . in the
Dred Scott case.”’

In castigating the majority’s position, Harlan had future company. By
mid-twentieth century, a plethora of maledictions—here sampled in the
form of a pastiche—centered on “the notorious Supreme Court case of Plessy
v. Ferguson,” which “reduced the Fourteenth Amendment to little more than
a pious goodwill resolution” and indeed gave the “ultimate blow to the Civil
War Amendments and the equality of Negroes.” “It is permissible to doubt
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4 THE PLESSY CASE

whether the . . . Court has ever exposed the fundamentally racialist
assumptions behind its reasoning with quite such incontinence, and it is also
permissible to hope that it has never {elsewhere} committed itself through
such inferior reasoning.” In uttering “the climactic Supreme Court pro-
nouncement on segregated institutions” through “one of the most irrational
opinions ever announced,” Justice Brown in places “slipped into absurdity”
and “smuggled Social Darwinism” into the Constitution.?

Marking “the Court’s acceptance of an overtly racist social policy,”
Brown’s “disastrous excursion into legal philosophy” sentenced blacks for
more than fifty years to “the Plessy prison.” More broadly, it inaugurated a
half-century’s hiatus in moral leadership in America, announced “the federal
birth of the separate but [unlequal doctrine,” and itself produced a
“catastrophic backlash” against blacks of “almost unbelievable” proportions.
It was, in short, “the national decision against equality.”?

In its specific features, moreover, Brown’s majority opinion constituted
“a compound of bad logic, bad history, bad sociology, and bad constitutional
law.” By claiming that “[llegislation is powerless to eradicate racial
instincts,” Brown had penned “‘one of those phrases that live in constitu-
tional history largely because of their inaccuracy.” But it was at least clear
that the Court had upheld Mr. Plessy’s conviction, after dismissing the equal
protection arguments that formed the core of his position.” Other parts of his
case, however, had raised Thirteenth Amendment and due process argu-
ments, the latter involving the claim that the separate car law deprived the
light-toned Plessy of property in the form of reputation as a white man. On
those fronts, it may have been Plessy’s own counsel who had been ill-advised
in their approach. Perhaps, too, they were mistaken in allowing the case—
an arranged affair—to develop in such a hostile environment.¢

But at least Plessy came down only “over the ringing protest of John
Harlan.” The Kentuckian delivered “a dissenting opinion of extraordinary
force”—"the greatest of his many dissents, and . . . one of the most majestic
utterances in American law.” Its “most striking aspect . . . [was} the
attitudes of racial toleration and the fears of racial antagonism that it
expressed . . . .” Because Harlan “recognized the bankruptcy of the Court’s
teasoning,” it was for good reason that a “coming vindication” awaited
him—albeit posthumously.’

II

It should need no belaboring: Harlan’s indignation was the morally correct
response in a republic founded on the truth “that all men are created equal.”
To say that is to affirm that by taking Plessy seriously, I hardly intend to
resurrect it for the benefit of the late twentieth century, although now and
again people ate charged with the attempt.® Without more, however, simply
condemning the decision promotes an understanding neither of it nor of
America in the late nineteenth century.
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The Plessy case has not been well understood. At the level of “fact,” for
example, Homer A. Plessy was not appealing a conviction. Nearly as
demonstrable, “equal protection” did not constitute the core of the argument
made on his behalf. And the connection between his case and the legal
ensconcement of “‘equal-but-separate” (to use the sequence of terms that was
more common in the late nineteenth century) turns out to be problematic.

In addition, we confront an initially puzzling phenomenon: the nation’s
press met the decision mainly with apathy. Why? And why did Plessy
remain nearly invisible for a long time after 18962 It is true that the early
black historian Carter G. Woodson correctly identified it in 1921 as one of
the cases that, over a period of fifty years, had substantially qualified the
Negro’s citizenship. But in 1922, Charles Warren’s pioneering history of the
Supreme Court neglected it, and his 1926 revision listed it only in a
footnote, along with twenty-four other cases “involving rights of Negroes”
in the late nineteenth and early twentieth century. Among textbooks, so
often the barometer of what recently has passed for scholarly wisdom, Carl
Brent Swisher’s generally solid survey of constitutional history, published in
1943, failed to mention the case. And as late as 1948, Henry Steele
Commager, a historian of assuredly liberal credentials, omitted Plessy from
his widely consulted Documents of American History, first published in 1934.7

These omissions suggest several things, not least being the long-term
acquiescence of many white Americans in the Compromise of 1877. They
also hint that within its historical period, Plessy perhaps was not especially
concroversial. But therein lies much of its significance. A decision which is
largely commonplace may offer a strategically placed window onto what
contemporaries regarded as conventional; or, to change the figure, it may
serve nicely as a kind of prism through which to refract and analyze some of
the tenets of a period.

Through examining several themes suggested by Plessy v. Ferguson, this
book has 2 double thrust. It contributes, I hope, to our understanding of the
constitutional-legal context of southern race relations and American racism
from the end of the Civil War to the turn of the century; and in doing so it
suggests a modest recasting of the controversy over de facto versus de jure
segregation, about which historians have spilled more than a lictle ink. The
book also explores and dissects the case itself within what may be called the
legal-racidl matrix of the 1890s, with an eye toward explaining why it turned
out as it did.

More schematically, the presentation proceeds as follows. To provide
background, especially for readers who are not versed in pertinent aspects of
what C. Vann Woodward has called “the strange career of Jim Crow,” I
begin by reviewing transportation segregation in practice and law in the
postbellum South (Chapter One). Next, I trace the initial development of a
judicial test of Louisiana’s separate car law (Chapter Two) and delineate the
legal issues emerging at the state level (Chapter Three). Attention then shifts
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to three “environmental” elements shaping the approaches that courts and
counsel took to Plessy: the body of law and doctrine that by the early- to
mid-1890s had developed around the Thirteenth and Fourteenth Amend-
ments (Chapter Four); current attitudes toward and theorizing about race
distinctions (Chapter Five); and non-constitutional case law and related
developments concerning transportation segregation (Chapter Six). Finally, I
return to Plessy, analyzing its presentation before the Supreme Court
(Chapter Seven), deciphering the responses of the Court and Justice Harlan
(Chapter Eight), and inquiring into the case’s broader significance (Chapter
Nine).

Two terms (and variations on them) appear frequently in the following
-pages—"racism” and “the South.” Most of us have at least a feel for their
meaning, but more specificity may be in order. Covering a multitude of sins,
“racism” can refer to prejudice (an attitude), discrimination (an action),
theorizing about racial differences that stresses an inferior/superior relation-
ship (a “scientific” doctrine), and a broad system of law and custom
embodying each of the preceding elements (a social order).'® The Plessy case
implicated each element and especially the last. Context will establish which
emphasis | intend. In using “the South,” “southerners,” and the like, I
generally mean the former slave-holding states and their inhabitants.
Additional precision seems unnecessary in a study that does not rest on or
aim for sharp quantitative distinctions. Where necessary, I again rely on
context to qualify or extend the meaning.

CHAPTER ONE

De Facto to De Jure:
Transportation Segregation in
the South From the
Civil War to the 1890s

I

Historians face at least one special temptation: the pursuit of the ever-
receding beginning. The Plessy case increases the urge, for racial separation
in the South did not suddenly spring forth fully developed in the late
nineteenth century, but rested instead on attitudes and practices running
deep into the American past. Even the term “Jim Crow,” commonly applied
to separate facilities for blacks in the century following the Civil War, dated
to the antebellum period. Appearing as early as 1832 in the title of a
minstrel show’s song-and-dance routine, by 1841 it identified a separate
railway car for Negroes in Massachusetts. More importantly, the complex of
beliefs that led many, white Americans to see blacks as inferior yet
threatening beings, perhaps not quite human, predated the founding of the
Republic and may even have preceded slavery in England’s Norch American
colonies.

But rather than probe the issue of distant beginnings, which continues
to attract able scholars, we may take the existence of widespread racial
prejudice as a historical “given” at the close of the Civil War, for it assuredly
was. A Confederate who returned to New Orleans in 1865, only to find
“niggers with arms in hand, doing guard duty,” manifested simply an
extreme form of the sentiment when he wrote in a personal letter how he
hoped “the day will come when we have the upper hand of those black
scondrels [sic} and we will have no mercy for them[;} we will kill them like

7



208 THE PLESSY CASE

Homer Plessy’s trial. On January 11, 1897, over four and a half years after
his arrest for attempting to board a white car on the East Louisiana Railway,
Plessy entered a plea of “guilty” in Criminal District Court and paid a
twenty-five-dollar fine. The case by then had cost $2762 of che $2982 that
the Citizens’ Committee had raised to support its challenge to Jim Crow.
The Committee distributed $160 of the remainder to Louisiana charities and
used the final sixcy dollars to inscribe “a flattering testimonial” to Tourgée,
as the old carpetbagger publicly described it.*

Of the main characters in the case, James Walker died in July 1898, his
role sufficiently obscured that obituaries praised him for his successful fight
on behalf of Jim Crow. Albion Tourgée died in France in 1905, having
received a consular appointment from President William McKinley the year
after Plessy came down. Louis Martinet continued on in New Orleans as a
lawyer and physician, dying in 1917. Homer Plessy, who lived to 1925, was
largely lost to history.?’

The Plessy case turns out finally as a story about losers, albeit dedicated
losers. Quite at odds with the initial hopes of the Citizens’ Committee, the
federal Supreme Court’s action ratified classification by race. The outcome
came not from startling recent shifts in doctrine, nor from the Court’s setting
off boldly in a new direction in the case itself. Rather, it turned, almost
inexorably, on incremental change. Acceptable law and passable social
science—by the lights of the day—together denied the self-evident truth of
the Declaration of Independence, a point the Committee underscored in its
final report. “As the purpose of the Dred Scott decision was to secure and
perpetuate slavery,” Tourgée reflected after receiving the report, “so the
effect of this decision is to establish that most degrading and inhuman form
of oppression—legalized caste, based on race and color.”

Yet the case is more than a tale of losers. Besides having their years in
court, Martinet and his associates had their arguments displayed on the
record—indeed, memorialized in Justice Harlan’s dissent—to instruct later
generations. “In defending the cause of liberty,” declared the Citizens’
Committee, “we met with defeat, but not with ignominy.”*® Plessy v.
Ferguson made a difference, then, not so much for what it did, as for what it
symbolized, negatively and positively, and for the sobering and nagging
questions about citizenship in a scientific age that it posed—and poses—to
anyone paying attention.
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CHAPTER NINE

Speaking to the Future

I

ll\lbion Tourgée arrived home tired from the oral argument in Plessy and
likely awaited news of the outcome with little hope and some anxiety. When
t}}e decision came down, he must have been pleased with Justice Harlan’s
dissent. Just as surely, Harlan must have welcomed the support he received
elsev.vhere. Among editors outside the South who judged the judges
hostility to the decision overshadowed approval by perhaps three to one. Thé
Negro press and some religious publications more emphatically condemned
it. “The spirit of Roger B. Taney seems to be the presiding genius of that
tribunal,” declared the Chicago Inter Ocean, picking up one of Harlan’s
themes. “Take all these cases together,” the paper said of Plessy and earlier
pro-segregation decisions, “and they complete the denial [of] the fourteenth
am.endment.” Even Booker T. Washington complained mildly in print.
Using the reductio ad absurdum argument that Harlan had borrowed from
Toutgée, he asked, “[Wlhy cannot the courts go further and decide that all
men with bald heads must ride in one car and all with red hair still in
another? Nature is responsible for all these conditions.”

' But such reaction was atypical. Although hostility to the Court’s
decision predominated among newspapers offering an opinion, the most
commzon press response was simply routine notice of the case, or no mention
at aill.. The New York Times's coverage is revealing. The paper included the
decision in its regular Tuesday column on railway news, on page three,
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sandwiched between reports of another Supreme Court railway decision,
which overturned an Illinois law ordering minor re-routing of interstate
passenger trains, and a request by the receivers of the Baltimore and Ohio for
authority to issue new improvement bonds. By contrast, three of the
fifty-three decisions decided or otherwise disposed of by the Court on May 18
received coverage on the front page of the Times. In one, the Court held that
a sugar plantation owner had not violated the federal contract labor law by
bringing in a German chemist under contract; and in the second, it
disallowed a challenge to a portion of an heiress’s multi-million-dollar
inheritance. The third case found the Court refusing to hear an appeal to
vacate the lower-court injunction that playwright Augustin Daly had
obtained against two other playwrights who, he claimed, had plagiarized the
“railroad scene” from his own play Under the Gaslight. “‘In other words,”
quipped the Times, “not even a ‘railroad scene’ can be railroaded into the
legal purview of the Supreme Court of the United States.”?

Of course, it was more than the gripping content of other decisions that
railroaded Plessy out of prominent view. As regards the judiciary itself, the
Populist revolt had lent drama to different issues, so that to the extent the
Supreme Coutt attracted public attention, focus centered on its handling of
railway taxation and rate regulation, the Sherman Anti-Trust Act, the
income tax, and labor injunctions. Also, the rush of current events must have
been distracting. During the week preceding the separate car decision, the
Spanish commander in Cuba, Captain-General Valeriano Weyler, had
threatened to execute several Americans taken prisoner off the filibustering
ship Competitor. When his home government interposed a moderating hand,
Weyler announced he regretted that he had not simply ordered the men shot.
Meanwhile, reports circulated of a new American filibustering expedition.
At home, William McKinley had emerged as the clear front-runner for the
Republican presidential nomination; but among proponents of the gold
standard, speculation focused on whether McKinley’s silence on the money
question indicated that he harbored hidden silver sympathies. And in Texas
and the Midwest, tornadoes (“cyclones” in the parlance of the day) had
killed an estimated 200 or more people.*

The indifference greeting Plessy had a still more fundamental source.
Benno Schmidt has labéled the majority opinion “an untroubled endorse-
ment of racial separation”—and it was. It embodied conventional wisdom.
There seems little reason to doubt Justice Brown’s accuracy when he later
recalled that in reaching its decision, the Court experienced “little diffi-
culty.” In point of clarity, Brown’s opinion (which, it needs remembering,
was the Court’s opinion) was atrocious, and its obscurities have often hidden
from later readers its commonplace strengths within the 1890s. Specifically,
Brown’s conclusions did not rest on bad logic, bad social science, bad
histoty, or bad constitutional law, as later alleged. Once his incidental lapses
and nods are rectified. his logic turns out to be passable—at least by judicial
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standards. The vision of social reality that he postted did not lack substantiat
Support in contemporary expert opinion; nor was his history jarringly
inaccurate. Not least, these elements along with recent trends in American
law, some having nothing to do with race, made his constitutional law
largely unexceptional. In truth, an early student of the Fourteenth Amend-
ment offered an assessment less tinged with anachronism. “The opinion
enunciates sound principles of political science,” wrote Charles Collins in
1912, “and is justified by the logic of history and of fact.”

The decision was so routine that within two years Brown himself did
not find it noteworthy. In 1898, when he spoke for the Court in Holden v.
Hardy, which upheld Utah'’s eight-hour law for miners against a Fourteenth
Amendment challenge, Brown not only stressed the legitimacy of reasonable
state police regulations, but included a crucial passage about legislative
deference that closely paralleled language in Plessy. In the course of his
exposition, he broadly reviewed prior judicial applications of the Amend-
ment, including all the major race-related decisions under it—save one. He
omitted any mention of Plessy, despite its having clearer relevance to the case
at hand than did the race-related decisions that he discussed.®

Yet there was another side to the case. Against the conventional
doctrine that served as a bastion for the separate car law, Homer Plessy's
counsel had launched a radical attack; and Justice Harlan wrote it into United
States Reports. The lawyers and to some extent Harlan additionally developed
more standard claims resting especially on the Fourteenth Amendment's due
process and equal protection clauses.

Bowing to legal orthodoxy, Plessy's attorneys squarely confronted the
due process issue, raising the question of repuration as property. It may be
protested that this claim responded only to the interests of a small and
perhaps elitist group of “blacks”—those who could pass for white. Yet it was
a practical, lawyer-like claim with a base in decisions holding that to call a
white man a Negro was actionable.” If accepted, it would have “impossibly
complicate[d} the enforcement of segregation,” as Tourgée’s biographer
notes.® Counsel also advanced equal protection arguments, the key assertion
being a technical claim that the separate car law denied a right of legal action
that was available to others. But the Louisiana Supreme Court had already
obviated each of these conventional attacks by construing the law as not
immunizing railways against suits for wrong assignments. Further blunting
the conventional arguments against the law, counsel for the state conceded
that the provision in question was unconstitutional. Because misassigned
blacks could now get their day in court, they suffered neither deprivation of
due process nor denial of equal protection. A privileges-or-immunities
argument proved no more conclusive.

Harlan addressed the conventional Fourteenth Amendment arguments
less directly, for good reason. As Tourgée had come close to admitting on
brief, the case law ran against them. Yet Harlan did not avoid the issues
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entirely. By stressing the public character of the facilities that Louisiana
sought to regulate, he underscored that the separate car law violated the
prohibitive clauses of the Amendment. By joining Plessy’s counsel (at least
implicitly) in denying the reasonableness of the law, he in effect concurred
that it lacked an element which under conventional doctrine was essential to
the validity of any police regulation.

In the final analysis, Harlan's central contention was his declaration
that the “Constitution is color-blind.” For this, the due process and equal
protection clauses were secondary (although not irrelevant). His view rested
primarily and broadly on the Thirteenth Amendment and the national
citizenship clause of the Fourteenth. Plessy’s attorneys had read these
provisions in light of the Declaration of Independence, and Harlan gave
them the same interpretation, but without explicit mention of the Declara-
tion. Both for Harlan and for Plessy’s counsel, that is, legally mandated or
endorsed separation was ultimately unreasonable as # matter of law—period.
Although the attorneys arguably compromised the point and Harlan left it
implicit, the “facts” of science made no difference to the claim. Nor was
history particularly crucial, though Harlan surely accepted the version of
Reconstruction that Albion Tourgée had proposed.” Instead, the position
relied on a simple and complex truth that cut through more than two decades
of judicial accretions. At its core, Homer Plessy’s case before the Court,
which Harlan accepted, affirmed that American constitutional law necessar-
ily embodies the principles of republican government, categorically rejecting
recognition of race.

IT

Brown probably would not have objected to the observation that he and the
majority for which he spoke only reflected dominant trends of the times.
When, writing from retirement in 1912, he took on the task of surveying
the many dissents of Justice Harlan (who had died a year and a half eatlier),
he declared: “He, who would put himself abreast of the current thought of
any particular epoch in the history of this country{,} cannot do better than
to familiarize himself wjth the opinions of its great judges . . . .” Not an
inordinately ambitious man, Brown perhaps would have disclaimed for
himself the label of “‘great judge”; but the hypothetical reader might still
have looked at Brown's opinions. For the Court’s work in its generality,
Brown averred, while nor always “altogether unbiased,” disclosed “the same
division of sentiment among the judges as among the people whom they are
presumed to instruce.”

By contrast, Brown intimated that Harlan was a “great judge,” or at
least a great dissenter; and so, by implication, Brown admitted thac the
Kentuckian in his civil rights dissents likewise conveyed a broader strand of
contemporary thought. Brown evidently doubted, however, that much
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would result. Harlan’s dissents, he predicted, “will probably share the
general fate and will not result in many changes in the law . . . .” Good
lawyer that he was, Brown covered himself by allowing that a few of the
dissents “will doubtless become the basis for future legislation, and perhaps
for a reversal by the Court itself "—but he gave no hint that Harlan’s Plessy
opinion would share this happy fate.'°

The issue Brown thereby raised leads to the question of Plessy’s impact.
What results flowed from the majority and minority positions? In a word,
what difference did the case make?

Plessy planted the doctrine of separate-but-equal more firmly than
before in American law and particularly in the Constitution. It is true that
Brown’s opinion gave no explicit attention to the requitement of equality
itself, a silence which has led one commentator to deny that the case really
had anything to do with the equality portion of the doctrine. By this
analysis, the case embedded a still more pernicious principle into constitu-
tional law: that separation without reference to equality met the test of the
Reconstruction Amendments.'! Had Brown actually endorsed this view, he
would only have set the Court in line with the trend of practice. But the
separate car law linked separation to equality; Louisiana had defended the act
partly on that ground; the state courts had noted the requirement of equality;
and the sources of transportation segregation in non-constitutional case law,
on which Brown partly relied, required that equal facilities accompany
separation. In this context, whatever shortcomings Plessy manifested, a
failure to require the separate-but-equal variety of equality cannot be counted
among them.

One cannot confidently maintain, though, that without Plessy separate-
but-equal would have lacked legal legitimacy. For one thing, within a few
years other cases would probably have given the Supreme Court the oppor-
tunity to reach the same result. Four years later, for example, Kentucky’s
separate car law came up for review. After accepting the Kentucky Supreme
Court’s construction of the law as applying only to intrastate commerce, the
federal Supreme Court, on an eight-to-one vote, summarily upheld it against
a Fourteenth Amendment challenge on the authority of Plessy. Justice Brown
spoke for the Court and Justice Harlan dissented without opinion.'? Absent
the 1896 decision, a fuller discussion of the Fourteenth Amendment issues
would probably have been forthcoming. Burt a different resule? This seems
unlikely, for the same reason that a different resule in Plessy itself is difficule
to imagine within the context of the period.

A more compelling reason for discounting (but not dismissing) Plessy's
importance in establishing separate-but equal is that prior to 1896 courts had
already accepted the doctrine as part of the common law of common carriers.
They had declined to give private parties legal remedies against separation
properly established by company regulation, despite the quasi-public status
of common carriers. From the standpoint of the individual passenger, that is,
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separation was already legally mandatory if a carrier elected to decree it and
a state equal accommodations law did not forbid it. In 1878, in Hall v.
DeCuir, the Supreme Court itself construed congressional inaction regarding
separation on common carriers as an endorsement of the permissibility of
separate-but-equal within the common law governing them. This federalized
the doctrine.

As a result, the first wave of legislated transportation segregation,
enacted between 1887 and 1892, represented not so much an initial resort to
law, but a change in the place of segregation within the legal matrix. This
is not to say that the switch to statutory law made no difference. Persons who
attempted to gain access to accommodations assigned to the other race no
longer faced only denial of service without legal remedy. They were
addicionally liable to criminal prosecution. Not least, the legislation
deprived transportation companies of any choice regarding segregation,
which meant that remaining variations disappeared from southern practice.
But the legal difference is easily overstated. The arguments that previously
upheld company-imposed separation within the common law of common
carriers now meshed nicely with the jurisprudence that courts had developed
as they grappled with a plethora of non-racial police regulations challenged
under the Fourteenth Amendment. Having already accepted one variety of
equal-but-separate, courts confronted only the task of adaptation in order to
validate the new version.

The United States Supreme Court’s decision in Plessy nonetheless
removed all doubt: separate-but-equal was unambiguously a part of the law
of the Constitution. The Court, Albion Tourgée wrote, had “virtually
nullified the fourteenth amendment . . . and emasculated the thirteenth.”
The blow was only partial, however. The justices had not gone so far as to
hold explicitly that the Constitution recognized two categories of citizen-
ship, one for whites and the other for non-whites, analogous to the stance it
soon would take toward the inhabitants of the new territories acquired in the
imperialist binge at the end of the decade. Rather, whatever the realities of
the hardening color line in America, the formula associated with Plessy could
be invoked against the worst deprivations. Thus, in McCabe v. Atchison,
Topeka, and Santa Fe (1914), the Supreme Court indicated that in properly
developed gases it would indeed hold intrastate railways to the standard of
equality of service.'

Because of this “promising” side to Plessy, if it may be so labeled, the
1896 decision proved eventually to be a useful tool in the attack on racial
segregation. McCabe signaled the beginning of the “journey from jim crow.”
Blacks, both individually and especially through the National Association for
the Advancement of Colored People, used legal action to complicate and make
more costly the enforcement of separation, by holding common carriers to the
standard of real equality in facilities. Similarly, Plessy proved serviceable in
the NAACP's fight against segregated schooling. In 1938, in the first school
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case 1n which the Court directly endorsed application of separate-but-equal
to education, the doctrine served to strike down Missouri’s arrangement to
send blacks out-of-state for legal education. Both these trends came to fruition
in the 1950s, when Brown v. Board of Education (1954) invalidated legally
mandated segregation in education and Gayle v. Browder (1956) extended the
Brown ruling to cover intrastate transportation. 14

But prior to the success of the campaign against Jim Crow—aptly
described by Catherine Barnes as “black initiative and federal response”—
segregation laws and ordinances proliferated in the South. From hospitals
before birth to cemeteries after death, separate-but-equal set the legal status
of blacks. Fifty-four years after Plessy, one commentator found laws and
decisions extending the doctrine “to every type of transportation, education,
and amusement; to public housing, restaurants, hotels, libraries, public
parks and recreational facilities, fraternal associations, marriage, employ-
ment, and public welfare institutions. It ha[d} pursued the negro even into
prisons, wash houses in coal mines, telephone booths, and the armed forces.”
The separation extended as well to inanimate objects, as in Florida where
school textbooks which had been used by one race were to be stored
separately from those used by the other race. As for the derail of the codes,
South Carolina provided an example in its 1917 circus regulation:

Tent shows are to maintain separate entrances for different races.
Any circus or other such traveling show exhibiting under canvas or out
of doors for gain shall maintain two main entrances to such exhibition,
and one shall be for white people and the other entrance shall be for
colored people, and such main entrances shall be plainly marked “For
White People,” and the other entrance shall be marked “For Colored
People,” and all white persons attending such show or traveling
exhibition other than those connected with the said show shall pass in
and out of the entrance provided for white persons, and all colored
persons attending such show or traveling exhibition shall pass in and out
of the entrance provided for colored persons.

Violators could be fined not more than $500."

Of all the legislated separation, the “jim crowing” of transportation,
which had been the immediate issue in Plessy, probably proved the most
galling. At the beginning of the new century, in the course of discussing the
democratizing influence of relatively classless railway travel, Walter Weyl
remarked how “[tlhe exclusion of negroes from the compartments for whites
in many Southern railways is a striking exception . . . .” The point was not
lost on blacks, as Ray Stannard Baker and Gunnar Myrdal found in 1908 and
1944, respectively, when they probed Negro attitudes toward the color line.
It was partly that the equality half of the separate-but-equal formula was
frequently ignored, and partly that drivers and railway conductors often
spoke and behaved abusively. Especially, though, transportation segregation
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had, as W. E. B. DuBois put it, “a publicly insulting character” which
tubbed its way into the grain of daily life.'¢

After 1896, Plessy provided judicial authority for this degradation. It is
frequently asserted or implied, however, that the decision did more—that it
triggered both the second wave of separate car legislation, berween 1898 and
1907, and the extension of compulsory segregation into other areas.!” Did it,
or does this view of the case’s impact involve the historical fallacy of Dpost hoc
ergo propter boc? .

It had not taken a Plessy-type decision to trigger the first wave of
legistation, in the years around 1890, when disfranchisement campaigns and
accompanying anti-black political rhetoric had contributed to the segrega-
tion movement, along with white perceptions of distressingly uppity
behavior by a new generation of Negroes. Similar elements undoubtedly
helped to prompt the new separate car measures. In South Carolina, the first of
the states contributing to the new wave of legislation, Plessy may in some
sense have been the “decision which unlocked the door of the Jim Crow
railroad car with a constitutional key,” but the state’s separate car law,
passed in 1898, was part of a broader racist movement in politics
spearheaded by the demagogic Ben Tillman. Significantly, too, separate car
bills had been introduced regularly since the early 1890s; but after Plessy
came down, the legislation still failed to pass. It was only in the second
legislative session following the decision that a measure became law, as racial
tension heated in the face of labor competition and as white fears arose thar
a new generarion of blacks was replacing the compliant “fore de War variety
of Negro.”'®

Elsewhere, as well, the evidence of Plessy’s direct role is slight. In
Virginia, increased “nigger baiting” in state politics provided more of the
major impetus for the legislation of 1900. It is also noteworthy that
legislative activity promoting segregation in Virginia peaked in the 1920s
and 1930s, a period not only well removed in time from 1896 but coinciding
with more black assertiveness. North Carolina’s first jim Crow railway
measure (1899) was enacted in the midst of the drive within the state to
disfranchise blacks, and Maryland's law (1904) emerged as a by-product of an
unsuccessful disfranchiserpent campaign. Oklahoma'’s contribution to trans-
portation segregation (1907) was part of an anti-black movement accompa-
nying the scramble for office following statehood. For the region as a whole,
not only did racist agitation flourish bur race separation fitted conveniently
with Progressive-era ideals of social efficiency and progress. !®

To be sure, by removing whatever doubts remained about the consti-
tutional acceptability of segregation under the separate-but-equal formula,
Plessy permitted the new legislation. But even as a permissive factor the case
hardly stood alone. End-of-the-century imperialism, which led to colonial
rule over non-white people abroad, helped free the white South from
whatever restraints national opinion had imposed. Within the South itself,
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the decline in some places of older conservative elements within the
Democratic Party, combined with the conservatives’ adoption of race-baiting
tactics, removed another restraint,?®

There were, then, additional causal elements. Some served to encourage
or incite further official segregation; others were permissive in their effects.
Overall, one may argue about their importance in relation to each other. As
regards an evaluation of Plessy, however, their meaning is clear enough.
Although the decision may aptly serve as a symbol for legally mandatory
segregation, the evidence calls for a “not proved” verdict on a close
relationship between the Supreme Court’s 1896 handiwork and the passage
of new legislation. ‘

I11

In 1912, Henry Billings Brown largely conceded that John Marshall Harlan
had been correct in identifying the intention behind Louisiana’s separate car
legislation as the degradation of blacks. By the middle of the twentieth
century, Harlan seemed a prophet of the blossoming civil rights revolution,
-with the overturn of state-mandated school segregation in Brown v. Board of
Education completing his constitutional vindication. Noting Harlan’s vision
of a color-blind Constitution, the New York Times editorialized after the
Brown decision in May 1954 that “the words he used in lonely dissent . . .
have become in effect . . . a part of the law of the land. . . . [Tthere was not
one word in Chief Justice {Earl} Warren's opinion that was inconsistent with
the eatlier views of Justice Harlan."?!

History is seldom so neat and often more cunning. A case may be made
that it was Justice Brown and the Plessy majority who stood vindicated by the
last decades of the twentieth century. At a formal level, Chief Justice Warren
failed to announce in 1954 that Brown had overruled the 1896 decision.
Court watchers noted the omission. If not in Brown, some said, then the
1896 decision was overruled two years later in Gayle v. Browder, which
invalidated city-ordered segregation of buses in Montgomery, Alabama. But
again the Court did not explicitly reject Plessy, filing only a short per curiam
opinion that rested on Brown. As of mid-1986, Shepard’s Citations, the
standard “finding aid” used by lawyers to trace subsequent judicial treatment
of decisions, listed no case as having overruled Plessy. By then, though, some
judges took a different view, commenting almost in passing that the 1954
decision had overturned the earlier ruling.??

More important, courts did not reject reliance on racial “facts,” a
central if not entirely explicit feature of Justice Brown’s reasoning in Plessy.
Nor did judges wholeheartedly embrace Justice Harlan's color-blind Con-
stitution. The Brown case itself hinted that the spirit of Plessy survived in
these regards. In upholding the finding of the federal trial court in Kansas
that state-mandated segregation harmed school children. Chief Justice
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Warren used an argument structurally similar to the one Justice Brown had
used in upholding Louisiana’s conclusion that separation promoted the
public's welfare. “Whatever may have been the extent of psychological
knowledge at the time of Plessy v. Ferguson,” Warren held, the trial court’s
factual finding was “amply supported by modern authority,” a statement he
then documented through his soon-controversial Footnote Eleven, which
cited seven studies by social scientists.?®> In 1896, it is true, the Court had
deferred to legislative judgment about the “facts” of race, while in 1954 it
deferred to a lower court’s judgment, but in each instance conclusions about
such “facts” entered into the reasoning. For Warren, a later critic observed,
Plessy’s deficiency was “‘not that it asked the wrong questions but that it gave
the wrong answers.” The Chief Justice himself saw his social science
authorities as important because they rebutted Justice Brown’s social
science, %t

In Brown, Warren focused on the Fourteenth Amendment’s equal
protection clause. Once he found that legally segregated schooling violared
the clause, he had no need to address the issue of due process violations. But
in Bolling v. Sharpe, the school desegregation case from the District of
Columbia that the Court decided along with Brown, Warren necessarily
reached the due process issue. (Because the Fourteenth Amendment’s
prohibitive clauses do not apply to the federal government, Bo/ling turned on
the due process clause of the Fifth Amendment.) Here, too, Warren declined
to reject Plessy’s major premise. Rather than flatly holding segregation
unreasonable as a matter of law—that is, as inconsistent with the true
color-blind character of the amended Constitution, as Harlan had urged in
1896—the Chief Justice in effect admitted that some classifications based on
race might be legitimate. Only then did he conclude that “[s}egregation in
public education is not reasonably related to any proper governmental
objective” and thus violated the due process rights of black school children
in the District of Columbia.?

Yet Brown and its progeny invalidated legislated segregation in a
variety of settings and in that sense undeniably struck ac the system which
Plessy had allowed. And if the reasoning in the 1954 opinions showed
similarities to the reasoning of 1896, Warren at least did not overtly deny
the correctness of Justice Harlan's dissent. In this regard, an argument can
‘be made that if it was legitimate after Brown for the Court to rely solely on
the 1954 decision as its authority for striking down segregation in
non-educational areas, then Brown must have turned on the unconstitution-
ality of 4/l racial classification by state agencies.”® But within a quarter-
century, a rather different conclusion was possible.

By the 1970s, attention shifted to affirmative action programs involv-
ing preferential or “benign” quotas for members of racial minorities. Their
advocates had to show that Brown did not mean that 4// racial classifications
were per se unconstitutional. In the Bakke case (1977), the Supreme Court
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finally faced the issue. It overturned an admissions program of the medical
school of the University of California at Davis that set aside sixteen places in
each entering class for minority applicants. The Court also held that
admissions officers could take account of the racial identity of applicants as
one of several non-academic characteristics cthar might contribure desirable
qualities to the overall educational environment. Justice Lewis F. Powell
announced the Court’s judgment and filed an opinion which gained
considerable attention because Powell provided the deciding vote in shaping
the Court’s two-pronged judgment. He had no good reply to the charge that
in some cases such an admissions scheme would in fact use race as the crucial
determinant. A court, he could only say, must not presume thac university
officials would operate the program *as a cover for the functional equivalent
of a quota system.”?’ '

Justice John Paul Stevens, joined by three other members of the Court,
strongly objected to any use of race (and thus voted with Powell to overturn
the program at the University of California-Davis and to order Allen Bakke’s
admission). Because Stevens focused on the arrangement at Davis as a
statutory violation of the Civil Rights Act of 1964, he avoided extensive
constitutional analysis. But lurking only slightly beneath the surface of his
opinion was the charge that the Court had rejected Justice Harlan's
color-blind Constitution.?®

What gave real substance to the charge was not Stevens's passing
comments, but rather the position taken by the four justices who joined
Powell in agreeing that the medical school might still take some account of
race. These four, who would have preferred to go further and forthrightly
accept the university’s quota system, spoke out against letting ““color
blindness become myopia which masks the reality that many fof those]
‘created equal’ have been treated within our lifetimes as inferior both by the
law and by their fellow citizens.” Regarding a “‘color-blind” interpretation of
the equal protection clause, they stressed that the Court had “expressly
rejected this proposition on a number of occasions.”?’

One of the four, Justice Thurgood Marshall, bore in deeper in a separate
opinion. From his review of the events surrounding the adoption of the
Fourteenth Amendment, he found it “inconceivable that the
Amendment was intended to prohibit all race-conscious relief measures.”
Reminding his brethren “that the principle that ‘the Constitution. is
color-blind" appeared only in the opinion of the lone dissenter [in Plessyl,” he
left the clear implication that the Constitution should not now be regarded
as color-blind. As if to underscore the chasm between his analysis and the one
advanced in the 1890s by Albion Tourgée and Justice Harlan, Marshall
portrayed the Declaration of Independence itself as the founding statement of
a racist nation. Against this backdrop, racial classification was a requisite to
remedying social ills.°

The debate over the relation of affirmative action to Plessy did not stop
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with the Court. In the course of defending preferential treatment of
minorities, one scholar went so far as to label Harlan’s view “color-blind
racism’” and cautioned, “The courage of Harlan’s dissent should not blind us
to the moral and historical limitations of his argument.” It was a position
calculated to ensure white supremacy under the fagade of equal protection.
Another academician argued that Harlan's slogan about a color-blind
Constitution really meant the Constitution was highly sensitive to color.
From the other side, a critic of affirmative action charged that the very
reasoning used to support supposedly benign racial classifications can be_u§ed
to support the outcome in Plessy, and that Justice Brown’s 1896 opinion
indeed anticipated the reasoning on behalf of such classifications. After all,
Brown had written that “every exercise of the police power must be
reasonable, and extend only to such laws as are enacted in good faith for the
promotion for the public good, and not for the annoyance or oppression of a
particular class.” Preferential racial classifications were “Plessy v. Ferguson all
over again, in new and modish dress.”} o

By the mid-1980s, “counting by race” had received furcher judicial
approval.>> A resulting problem recalled the Plessy era when, one day,
Booker T. Washington observed a man riding in a colored coach. The
passenger, as Washington subsequently related the story, “was well known
in his community as a Negro, but . . . was so white that even an expert
would have [had} hard work to classify him as a black man,” and so the
train’s conductor was in a quandary. “If the man was a Negro, the conductor
did not want to send him into the white people’s coach,” Washington
surmised; “‘at the same time, if he was a white man, the conductor did not
want to insult him by asking him if he was a Negro.” Presumably without
being obvious, the train official looked over the passenger’s “hair, eyes, nose,
and hands, but still seemed puzzled.” There remained the feet, which next
came under attentive glance. (The man evidently was barefoot.) Observing
the process, Washington said to himself: “That will settle it.” The man’s feet
identified him as black, and the conductor left him in his seat. In late 1985,
several New York City policemen sought to have their racial classifications
changed from white to black or Hispanic, their apparent goal, according to
a police official, being qualification for promotion to sergeant under a racial
quota. But the nation had progressed beyond 3t3he foot test. Proof of race and
ethnicity now had to meet federal guidelines.

IV

In September 1896, four months after the Citizens’ Committee to Test the
Constitutionality of the Separate Car Law lost its case, Louisiana Attorney
General Cunningham dutifully requested the Clerk of the United States
Supreme Court to forward the Court’s formal order affirming the state
decision in Ex parte Plessy. The Clerk complied, and nothing now blocked
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Homer Plessy’s trial. On January 11, 1897, over four and a half years after
his arrest for attempting to board a white car on the East Louisiana Railway,
Plessy entered a plea of “guilty” in Criminal District Court and paid a
twenty-five-dollar fine. The case by then had cost $2762 of the $2982 that
the Citizens’ Committee had raised to support its challenge to Jim Crow.
The Committee distributed $ 160 of the remainder to Louisiana charities and
used the final sixty dollars to inscribe “‘a flattering testimonial” to Tourgée,
as the old carpetbagger publicly described it.>*

Of the main characters in the case, James Walker died in July 1898, his
role sufficiently obscured that obituaries praised him for his successful fighe
on behalf of Jim Crow. Albion Tourgée died in France in 1905, having
received a consular appointment from President William McKinley the year
after Plessy came down. Louis Martinet continiued on in New Orleans as a
lawyer and physician, dying in 1917. Homer Plessy, who lived to 1925, was
largely lost to history.

The Plessy case turns out finally as a story about losers, albeit dedicated
losers. Quite at odds with the initial hopes of the Citizens’ Committee, the
federal Supreme Court’s action ratified classification by race. The outcome
came not from startling recent shifts in doctrine, nor from the Court’s setting
off boldly in a new direction in the case itself. Rather, it turned, almost
inexorably, on incremental change. Acceptable law and passable social
science—by the lights of the day—together denied the self-evident truth of
the Declaration of Independence, a point the Committee underscored in its
final report. “As the purpose of the Dred Scott decision was to secure and
perpetuate slavery,” Tourgée reflected after receiving the report, “so the
effect of this decision is to establish that most degrading and inhuman form
of oppression—Ilegalized caste, based on race and color.”

Yet the case is more than a tale of losers. Besides having their years in
court, Martinet and his associates had their arguments displayed on the
record—indeed, memorialized in Justice Harlan’s dissent—to instruct later
generations. “In defending the cause of liberty,” declared the Citizens’
Committee, “we met with defeat, but not with ignominy.”?® Plessy v.
Ferguson made a difference, then, not so much for what it did, as for what it
symbolized, negatively and positively, and for the sobering and nagging
questions about citizenship in a scientific age that it posed—and poses—to
anyone paying attention.
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