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The officers end governing board of the Unilversity of
Maryland appeal from an order for the issue of the writ of
mendemus oommanding them to sdmit 2 young negro, the appellee, as
a student in the lew school of the university, The appellee and
petitioner, Murrey, gredusted as a bachelor of arts from Amherst
College in 1934, and met the standards for admission to the lew
school in all other respects, but was denied admiseion on the
sole ground of his color. He is twenty two yesrs of age, end is
now, and hes been during 211 his life, a resident of Baltimore
City, where the lew schuul 18 situated. He contests his
exclusion ao unauthorized Ly the 1aws ot the state, or, so fer as
i1t might be considetred suthorized, then as a denial of equal rights
beceuse of his color, contrary to the requirement of the fourteenth
amendment of the Constitution of the United States. The eappellents
reply, rirst, that by reason of its character and organization the
lew school i not a governmentel egency, required by the amendment
to give equal rights to studentsz of both races. Or, if 1t is held
thet 1t is a state agency, it is replied that the admission of negro
students ‘s not required because the amendment permits segregetion
of the races for education, and it is the declared policy and the

pagtice of the state to segregate them in schools, and that al-
though the law school of the university is maintained fo: white
students only, and there is no separate law school maintained
for colored students, equal treatment has at the seme time been

aoccarded the negroes by statutory provielons for scholarships or

aids to ensble them to attend law schools outside the state. A
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further ergument in defense is that if equal treatment hes not
been provided, the remedy must be found in the opening of a
school for negroes, and not in their admission to this partiocular
school attended by the whites,

The Yiniversity of Maryland law gchool was a privete insti-
tution until the year 1920, when by statute, Acts of 1820, chapter
480, it was consolidated with the Maryland State College of
Agriculture, then en institutton of the stete government,

The Regents fase, @ G, & J. 365; Appeal Tex Court v. Regents,
50 Md. 542, The agriculturel college, during most of its

career since the mlddle of the last century, hed been a private
institution, but later in that century, and during the early

part of the present one, it was supported entirely from state
funds, and the state owned en undivided helf of its property, and
after 1902 held a mortgage on the other half. A legislative en-
actment for the foreclosure of the mortgege of the college, "so
thet it become entirely a state institution,”™ was pessed in

1914, chepter 128, and en Aet of 1916, chapter 372, provided

& new oorporetion, to be known as the Maryland Stete College of
Agrioculture, to take thd college over, All former properiy

and powers were bestowed on the new corporation, and in asccord-
ance with the govermnmsental charecter of {t, the trustees were
thenceforth to be eppointed by the Govermor of the state, by and
with the advice and consent of the Senate, powers were given and
duties were prescribed by the act for them &nd their officers, end

they were required to meke to the General Assembly at each
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session a report of the condition of the college and the property,
and of thelr recelpts end expenditures, The Attorney General
of the state was designated as their edviser and sttorney, That
the corporation thus creeted is an instrumentselity or agency of
the state is plain, end we do not understend it to be disputed,
"When the corporation is said et bar to be publie, 1t is not mere-
ly meent that the whole community mey be the proper objects of
its bounty, but that the government have the sole right, ss
trustees of the publiec interests, to regulste, control and
direct, the corporation end its funds end its franchises et its
own good will and pleasure,® Dartmouth College v, Woodweard,
4 Wheaton, 51B, 671; Rerents v. Williems, 6 G. & J. 365,
397; Finen v. Cumberland, 154 Md. 563, 564.

The consolidsting act of 1920, chepter 480, made the
University of Merylend with its lew school, and the College
of Agriculture, one corporation, which under the neme of the
University of Merylend waes to be governed by the bosard of
trustees provided for the Collegs of Agriculture by the ect
of 1816. "The government of the University of Marylend,
after seid consolidetion shall become effective, as herein-
after provided, shall be vested in the Board of Trustees pro-
vided by Section 2 of ssid Act of 1916, chepter 372, which
Board shall thereafter be known as the Regents of the University
of Marylend.® Act of 1920, chepter 372. It was further pro-

vided, however, that the bosrd might, until they thought it

expedient to order Otherwise, permit 0¥ of the previously ex~
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isting faculties of the University of Marylsnd to govern them-
selves in whole or in pert, to apveint teachers, end provide
for their compemnsation, end for the expenses of the department,
out of any aveilable funds, including the tuition fees from
satudents,.

The consolidation wes completed. And from the fact of console
idation with a stete agency, under one and the same board of
trustees appointed and controlled by the siaste, 1t would seem
to follow insvitebly thet the lew school meintained i a state

'agency, or psrt of omne, The one corporstion could not be

both & public and a privete one. It 18 srgued that the school
1s "in the nature of & private corporstion” because it receives
the greater part of its support from the students' tuition
fees, and therefore its freedom of selection and accomcdation
of studernts is not subject to the restrisction by the fourteenth
amendment. But e distirction between agencies whick do and
those which do not collect fees from individusl users of their
facilities would not support a distinction between private and
publie charsacter. It is common prectice for unquestionsbly
public corporations to collect pay. Hospitaels, end the verlous
municipal corporastions or sgenclies which meke charges for
utilities supplied, often with = margin of profit over er—
penses, remain none the lese publie in character, 1 Farnhem,

%aters, sec. 162; Dinneen v, Rider, 152 Md. 343, 3633
Purnell v. McLane, 98 Md. E8%; Twitehell v. Spokene, 55

Wesh, 86: Wegner +¥. Rock Islend, 146 Ill. 139; Note with
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review of decisione: &4 L.R.A.N.S. 290. There 18 no escape
from the coneclusion that the school is now & brarch or agency of
the state government, The state now provides education in the
law for its citizens. And in doing so 1t comes under the con-
stitutionel mandetes applicable to the actions of the States.

The fact thet the school, in its career as 8 private imstitution,
was meintained for white students excluslvely, would have no
beering on a question of complisnce at this time. With respect
to constitutional mandetesit is in the situetion of e new
institution opened by the stete. Compere State v, Trustees,
126 Ohio S%. 290; TFoltz v. Hoge, 54 Cal, 28; lewis v,
Whittle, 77 Va. 415,

AS & result of the asdoption of the fourteenth smerdment to
the United States Constitution a state is required to extend to
1ts eitizens of the two reces substantislly equel trestment in
the facilities it provides from the publlic Turds. "1t is
justly held by the suthorities that 'to single out a certain
portion of the people by the erbitrary gtanderd of color, and
say thet these shell not have rights whieh are possessed by
others, denies them the equel protection of the laws.' * Ok x
Such a course would be manifestly in violation of the Fourteenth
Amendment, because it would deprive a class of versona of a
pight which the Constitution of the state declared they should
possess,” Clark v. Marylend Institute, 89 Md. 643, 661. Re~

marks gquoted in argument from opinions of courts of other Juris-
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dictions, that the educationsl policy of a state and its system of
education are distinetly state affairs, have ordinarily been esnswers to
demends on behself of non-residents, snd have never been mesnt to
essert for a state freedom from the requirement of equal treatment
to chlldren of oolored reces. "It 1s distinctly a state affair.

* * * Bnt the denial to chlldren whose parents, a8 well as them-
selves, are oitizens of the United States and of this state, ed-
mittance to the common schools solely because of color or racial
differences without heving msde provision for their educeticun equal
in all respects to that afforded persons of sny other rece oxr eoler,
is a violation of the provision of the fourteenth amendmert of

the constitution of the Unit:d States." Piper v, Bilg Pine
School Dist., 193 Cal, 664; Boerd of Rinestion v. TFoster, 118

Ky. 484; Waerd v, Flood, 48 Cal. 36.

The requirement of equal treatment would seem to be cleerly enough
one of equal treatment in respect to eny one fecility or opportunity
furni shed to citizens, rather then of e belsnce in state bounty to
be struck from the expenditures and provisions for each race generally.
We teke it to be clear, for instence, thet s state could nob be
rendered free to maintain e lew school exclusively for whites by
meintaining at equal cost & school of technology for colored students.
Expendituresof this stete for the education of the lastter in schools
and colleges have been extensive, but however they may compare
with provisions for the whites, they would not Justify the exolusion

of colored oitizens alone from enjoyment of any one facility furn-
the
ished by the state, The ocourts, in pll/decisions on application
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of this constitutional requirement, find exclusion from any one
privilege condemnegd. State v. Duffy, 7 New., 342; Tape V.
Hurley, 66 Cal. 473; Marion v. Board, 1 Okla, 210; State v,
®rustees, 126 Chio St, 290; State v. MoCeun, 21 Chio St, 1983
People v. Gellagher, 93 N,Y. 438; Wong Hun v. Ceallahan, 119
Fed. 38)1; Puitt v. Commissioners, 94 N.C, 709; Bonitz v.
Trustees, 154 N.O. 375. See notes reviewing decisions: 32

/47 /Ffj
Lew notes;, Ann, Ces. 1915 C 482,

A

Equelity of treatment does not Teguire that privileges be
provided members of the two races 1n the seme plsece, The state
may chocse the method by which equality is meintained. "In the
ecircumstences that the races sre separated in publie schools
there is certainly to be found no viclation of the constitutionasl
rights of the one race more then of the other, and we see none of
either, for each, though sepasrated from the other, 1s to be educated
upon equel texrms with that other, and both =t the common public ex-
perse,® Ward v. Flood, 48 Csl. 36, 51. Gong Lum v. Rice, R75
U.S. 78; State v. MeCann, 21 Ohio St. 198; People v. Gellegher,
93 N.Y. 438; Roberts v, Boston, & Cush. 198.

geperation of the races must nevertheless furnish equsl treatment.
The constitutional requirement cannot be dispensed with in order to
meintein a school or schools for whites exclusively. Thet requirement
comes first. See review of decisions in note, 13 Ann. Ces. 342,
And ss no separate law school is provided by this state for oolored stu«
dents, the mein question in the cese is whether the separation cen be

maintained, and negroes excluded from the present schogls DY resscp
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in
of equality of treatment furnished the letter /scholarships for
studying outside the state, where lsw schools are open to negroes.

In 1933, an Act of Assembly, chepter 234, provided thet
the Regents of the University of Marylend pight set eside part

of the state eppropristion for the Frincess Anne Acedemy, sn insti-
tution of junior college stending for negro students, now an
eastern branch of the university, to establish partial scholerships
at Morgan College in the state, or et institutions outside the
state, for negroes qualified to take professional coursses not
offered them at Princess Anne Academy, but offered for white stu-
dents in the university. Morgan College has no lsw school. None
of the money necessary was sporopriated for distribution under that
act. By an Act of 1935, chepter 577,; com{;sion on Higher
Bducation of NegToes wes created and directed to administer $10,000
ineluded in the state budget for the years 1935~1936 end 1836-1937,
for acholarships of $200 each to megroes, 1o enable them to sttend
colleges outside the state, meinly to give the benefit of

college, medicasl, law and other professional courses to the
colored youth of the state for whom no such facilities qre availeble
in the state. The allowarce of 3200 was to defrey tuition fTees
crlye. This latter act went into effect on June 1, 1935, and it
appeared from eviderce that by June 18, when this cese wes tried
below, 380 negroes had sought blanks for applying for the scholar-
ships, end 113 applications had been filled in end returned.

Only sixteen had then sought opportunitie s for graduate or pro-

fessional study, only one of them for study of the law, Applica-
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tions were to he received during twelve more deys. Thet any one of
the many individual applicants would receive one of the fifty or
more scholarships was obviously far from assured. For a large
percentage of them there was no provision. And if the petitioner
should have received one there would heve been, as he argues, dlsad-
vantages attmached.

Howard University, in Washington,District of Columbia, provides

the law school for negroes nearest to Baltimore, The yearly tuition

fee there is $135, as compared with a fee of $203 in the day school of
the University of Maryland, and $153 in its night school. But to
attend Howard University the petitioner, living in Baltlmore, would
be under the necessity of payilng the expenses of daily travel te and
fre, with some expenses while In Washington, or of removing to
Washington to live Quring his lew school education, and to pay
the incidental expenses of thus living away from home, whereas in
Baltimore, living at home, he would have no traveling expenses, and
comparatively small living expenses, Going to any law school in
the ne=rest jurisdiction, would, then, involve him in considerable
expense even with the aid of one of the scholerships should he chanoce
to receive one. And as the pstitioner points out, he could not there have
the adventages of study of the law of this state primarily, and of
attendences on state courts, where he intends to practice,

The aourt is clear that this rather slender chance for any
one applicant at an opportunity to attend an cutslide law school,
at increased expenses, Talls short of providing for students of

the colored rece facilities substantially equal to those furnished to
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the whites 1n the law school maintained in Baltimore. The number
of colored students affected by the diserimination may be compare-
tively small, but it cannot be said to be negligible in Baltimore
City, and moreover the number seems sxcluded as a factor in the
probvlem. In & ease on diserimination required by a state between
the races in rallroad trevel, the Supreme Court of the United
States has said, "This argument with respect to the volume of
traffic seems to us to be without merit. It makes the Conati-
tutional right depend upon the number of persons who may be dis-
criminated against, whereas the essence of the constitutional
right i= 8 personsl one, * * * It is the individuel who is en-
titled to the equal protection of the laws, and if he is denled
by & common carrier, acting in the matter under the authority of
a state law, m facility or convemience in the course of his
journey which under substentlally the same clroumstsnces is furn-
f{ghed to enother traveler, he may properly complain that his con-
stitutlonal privilege hes been invaded."™ McCabe v. Atchison T.
and S.F. Co., 235 U.8. 151, 160. Whether with ald in sny amount
1t s sufficient to send the negroes outside the State for like
education, 1s 2 question never passed on by the Supreme Court,

and we need not discuss it now.

As has been stated, the method of furnishing the equal fecilities
required ie at the choige of the state, now or at any future time.
At present it is maintaining only the one lew scheol, andin the
legislative provisions for the scholarships that one school has in
effect been declared appropristed to the whites exclusively. The

officars and members of the board appear to us to have Bd 2 poliecy
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declared for them, as they thought, No seperate school for colored

students has been decided upon and only en inadequete substitute

has been provided. Complisrce with the Constitution cannoit be deferred
at the will of the state. Whatever system 1t sdopts for legsl educa-
tion now must furnish equality of treetment now. "It would, there-
fore, not be competent to the Legislature, while providing a system
of education for the youth of the State, to execlude the petitioner and
those of her rece from its benefits, merely beceause of thelr

African descent, end to have so excluded her would have heen %o

deny her the equal protection of the laws within the intent and
meaning of the Constitution.” Ward v. Flood, 48 Cel. 36, Ol.

And es in Merylend now the ecual treatment cen be furnished only in
the one existing lsw school the petitioner in our opinion, must be
sdmitted there.

We cannot find the remedy to be that of ordering & separate
school for negroes. In the casc of Cumming v. County Board, 175
U.S. 588, cited by the appellant, the guestion was wheiher a board
with euthority to estedblish seperate schools, but with s limited fund
availeble, could establish e high school for white children while ex-
pendirg the portion for colored children on primery schools of which the
people of that rece were in greater need, suspendirg the erection
of a severate high school for them, The Supreme Court denied the
remedy of suppressing the white school meanwhile, and added "“1f

in some mppropriate proceedings iustituted for that purpose, the

plaintiffs hed sought to compel the Board of Education, out of

funds in its hands or under its control, to esteblish a high school
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for aolored children, and if it appeared thet the Board's refusal to
maintain suoh a school was in fact an abuse of its diseretion and in
hostility to the eolored population because of their race, different
guestions might have arisen in the state oourt." But ln Marylaend
no orficers or body of officers are authorized to establish & separate
law school, there is no legislative declaration of a purpose to establish
ohe, end the courts could not make the decislion for the state and order
its officers to establish one, Thereforeé the erection of a separate
school is not here an available alternative remedy. We do not under-
stana that the Supreme Court was expressing any opinion on the problem
as it is presented by the petitioner. See GCong Lum v. Rice, 275 U.S.78.
The case, as we find it, then, 1s that the state has undertaken
the function of education in the law, but hes omitted students of one
race from the only adsquate provision mede for it, and omitted them
golely beceuse of their color. If those students are to be offered
equal treatment in the performance of the function, they must, at
present, be admitted to the one school provided. And as the offlcers
and regents are the agents of the state entrusted with the eonduot
of that one school, it follows that they must admlt, and that the
writ of mandsmus requiring it would be properly directed to them.
There 18 jdentity in principle and agents for the application of the
constitutional requirement. Ex parte Virginiae, 100 U.S. 339, 346.

Order affirmed.



