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Odd Notes. ;
The Carlisle Fair is on the yards
for to-day.
Horse talk and the hunting season
are upon us.
Frederick
new boom.

Waynesboro has a new bank. It is
styled the People’s National Bank.

South Prospect street is graded,
and ready for the first bed of stone.

Mr. Spielman has resigned from the
management of the ice factory.

Avalon street is being pushed alqng
steadily, and the rocks are coming
out.

Myr. Harrison Warner who passed
this town some time ago in company
with hi wheel.barrow, is dead.

‘A large force of men are busily en-
gaged laying and ballasting tracks in
the B. & O. yard.

Mr. Ankeny has a new bay-window
on higresidence on Washington street.

The Noble farm near Carlisle has
just been sold to a land boom for
$22,000.

The Mc¢Kinley bill and the weather
signs indicate a hard winter and
high prices. :

Mrs. James Bishop, nee Miss Kurtz,
who has visited in this town, is on a
visit to her father from Minneapolis.

It is said that the business failures
in Baltimore are farin advance of any
calculated percent age. |

The street at Mulberry and Church
is in adelapidated anddangerous con-
dition.

Mr. John Richard mentionedrbelow
was held by squire Bitner in $1.000 to
await the action of the Grand Jury.

is wrestling with her

THE CANAL.

JUDGE ALVEY'S DECISION.

DECREE FOR SALE SIGNED, BUT SUSPEND-
ED TO GIVE THE BONDHOLDERS OF
44 A CHANCE. THE CANAL WILL
PROBABLY BE RESTORED.

THE OPINION OF THE COURT,
In the opinion recently delivered
in these cases, upon the final hear-
ing after the coming in of the receiv-
ers’ report, in referring to the report
and adopting the coneclusion of
the receivers, this Court said:—
‘*Whatever can or may be done by
others, under different conditions, [
am decidedly of opinion that, as these
cases are now presented, and in view
of the present condition of the work,
this Court would not be justified in
attempting the experiment of restor-
ing the canal by the agency of receiv-
ers, at alarge eost,to be fixed upon the
work and its income, as a first or su-
perior lien.”” That was my best
judgment at the time, and I have
heard nothing since that has shaken
me in that conviction.

But since the filing of that opinion,
and before the time fixed for settling
and signing the final decree for the
sale of the canal, the trustees of the
bondholders under the Act of 1844,
ch. 281, acting under the mortgage of
the 5th of June, 1848, made under and
in pursuance of the Act of 1844, ch.
281, have filed in the cause a petition,
under oath of one of the trustees, al-
leging that the trustees are able and
ready to furnish the money required
to repair the canal, and that the
canal can be operated so as to pro-
duce revenue with which to pay its
bonded indebtedness, over and above
the ordinary expenses of operation
and keeping the same in repair ; and
praying that they may be allowed to
redeem the bonds issued by the canal
company under the Act of 1878, ch.
58, and be subrogated to the rights
and priorities of the holders thereof,
and that they be put in possession of
the canal, with right and power to
repair and operate the same. They
offer to account to the Court for all
receipts and expenditures while in
the possession of the canal, and to
make due reports thereof, and of their
management ; and they proffer such

The Misses Moore of Potomacstreet |security as this Court may deem ne-

are increasing their facilities far
dressmaking to meet their increasing
business..

Mr. Middlekauff’s fine double brick
house on Concord street is ready for
the roof, which is being constructed.
The back building is completed.

Mr. Baker's new brick house is a
very handsome affair. Men are en-
gagedin pntting the finishing touches
on the painting. 5

The Weddell peach orchai . near
Edgemont has been purchased by
“Feo. W. Smith, jr.;, at $98p ‘acre.
Linere ave 30 acres in the*tmg(_z_; Lol

When the Judge pronounc/d the
gentence of the Court upown Bir-
chell, one constable broke down and
cried, and two reporters fainted.

Mr. Ashby Conner is putting down
stone cobbling at his residence on
Washington street. Dr. Ragan has
finished his cobbled-work. These
are great benefits to the street.

Mr. Geo. Hudson’s new brick house
on Washington street is up two stories.
It is just this side of Winter street.
Vacant lot are becoming secarce in
this locality.

Two young men called around at
the Jail last week and enquired after
the prisoners. They were both feel-
ing the gentle influence of rum, and
ingisted on seeing the prisoners. The
Sheriff finally accomodated them and
they are still looking at the prisoners.

Mr. Collins arrived last night at
11.40. He got out of the train audin-
to a carriage without assistance. He
showed no vigible effects of hisrough
experience.

Several of the streets through the
Surrey addition are to have the
names, Reynolds street, Surrey  Ave-
nue, Summit Auenue and Hood
street.

A project is mooted for the exten-
sion of the Cumberland Valley R. R.
The new line is proposed to run from
Chambersburg to Fort Loudon, and
thence west to Bedford County.

Yesterday a colored lad appeared
before 'Squire Bitner in a great state
of trepidation for a hearing upon the
charge of incorrigibility. The prinei-
pal witnesses being out of town, he
was committed until next Saturday.

Mr. Myers house has improved 100
per cent. sinee the scaffolding is
down. fine pavement has been
laid, and everything looks like occu-
pancy. The house is handsomely
furnished beside. The mantels are
handsome, and the rooms well shap-

ed. When it is fiinished, it will pre- |,

- sent a still more cheerful appearanec.

James Richard, who was arrested
.on the charge of larceny, was given

cessary for the faithful performance
of the duties that may be imposed
uponthem, by any order of the Court.
has answered this petition, and
denies the right of the trustees acting
under the mortgage authorised to be
executed by the Act of 1844, to redeem
the bonds, and be subrogated to the
rights of the bondholders, under the
Act of 1878; it denies the right of
such trustees to take possession of the
canal to repair and operate it; and

ed and be operated to produce rev-

‘enue with which to pay its boluec

debt. " A%
The trustees for the bondholders
under the Act of 1878, ch. 58, have
answered the petition, and they ad-
mit the allegations of the petitioners,
and offer ready to accept the amount
due on the bonds issued under the
Act of 1878, principal and interest ;
and agree that the trustees for the
bondholders under the Act of 1844
shall be subrogated to all the rights
and priorities of the bondholders
under the Act of 1878, and the mort-
gage executed thereunder.
Arguments have been heard on the
petition and answers; and I shall
now proceed to state the reasons for
the conclusion to which I have ar-
rived on the question presented, after
careful consideration.

The questions presented by the pe-
tition are quite different and distinet
from any previously presented in this
cause. They relate to the right of
redemption, the right of subrogation,
the right of mortgagees to enter upon
the mortgaged premises, and to re-
ceive and apply the issues and profits
thereof to the extinguishment of liens
upon the mortgaged property.

There can he no dispute or question
as to the merits of the debt due the
bondholders nnder ‘the act of 1844,
The creation .of that debt furnishe(é
the means of completing the canal?
and without the loan obtained under
that act, it is doubtful whether the
canal could ever have been finished.
The State, the previous lien holder
to a large amount, was unwilling, in-
deed unable, to supply further pecun-
iary. aid to the prosecution of the
work ; and it was only by the pledges
and security offered by the special
terms and conditions of the act of
1844 that the necessary funds were ob-
tained to complete the canal to Cum-
berland. The State waived its prior
lien to the extent, and only to the ex-
tent, of allowing the prospective net
tolls and revenues of the work to be
dedicated to the payment of the prin-
cipal and interest of the bonds issued
under the act; and it was upon the
reliance of that security that the
money was loaned. This was the se-
curity expressed upon the face of the
bonds, and it was the only preference
given by the statute. his prefer-
ence was given with the reservation

The State, by its Attorney-General, |

it denies that the canal can berestor-

sion, and apply the tolls and reve-
nues, has been thus suspended, in
order to make effectual the security
for the bonds issued under the act-of
1878, the right itself has not been
finally destroyed. If the bonds issued
under the act of 1878 were taken up
and paid, clearly the right to enter
under the mortgage of 1848 would ex-
ist, and so if that entire mortgage
debt be redeemed and taken up by
the trustees for the bondholders under
the act of 1844, and subrogation be
allowed them, their right to enter
and collect and apply the revenues,
nnder the mortgage of 1848, would be
favailable for the bonds under the act
of 1844, as would be all the rights and
remedies provided by the act of 1878,
as security for the bonds issued under
this latter act. The first question
therefore, upon the present applica-
tion is, whether the right of redemp-
tion and subrogation exists in the
trustees for the bondholders under
the act of 1844, on the facts as they
appear in these proceedings.

As has been shown, the only secur-
ity for the payment of the bonds is-
sued under the act of 1844, depends
upon the working condition of the
canal to earn tolls and revenue. That
security has been subordinated to the
security given to a junior class of
bonds issued under the act of 1878,—
the lien given as security for these
latter bonds embracing both the
corpus of the canal and all the reve-
nue derivable therefrom. The canal,
in its present broken condition, can-
not be operated ; and this court has
concluded that it is not feasible to re-
store the work to an operative condi-
tion, and to have'it operated, by the
agency of its own receivers; and the
alternative is presented of a sale of
the entire work. It is not possible to
sell the canal, subject to the contin-
ued existence of the preferred lien on
the tolls and revenues thereof, in
favor of the bonds under the act of
1844. 'To make such sale, if sale could
be made at all, encumbered with such
ceondition, would simply result in a
' sacrifice of the rights of all the credi-

tors concerned. The lien of the bond-
holders under the act of 1878, on both
works and revenue, being paramount,
the trustees for those bondholders
are entitled of right to have all the
property of the canal company sold,
free and clear of all liens inferior to
their own. To prevent this sale, and
to preserve the only security to which
the bondholders under the act of
(1844 are entitled, their trustees under
‘the mortgage come in and pray to be
‘allowed to take possession of the
ecanal, and to repair and operate it,
.at their own cost, depending alone
| for reimbursement of the outlay upon
i such revenues as they may be able to

-2 realise from the operation of the

iwork; and to that end they pray
| that they may be allowed to redeem
the bonds issued under the aet of
1878, and be subrogated to the rights
!of the holders thereof, under that act.
Can they be denied this right? 1
think not.

That the trustees for the bondhold-

+under the Act of 1844 are in such

sition, and have sucli relation te
roperty and to the superior lien-

%? ers, as will entitle them to re-
deem the bonds of 1878, I think is un-
questionable. The authorities seem.
[ too clear to admit of a doubt upon
! the subject. In vol. 2 of Story’s Eq.
Juris., sec. 1023, the learned author
lays down the doctrine clearly and
broadly, as one of equitable protec-
tion, intended to promote the great
purposes of justice. In speaking of
the question as to the parties who
‘may have the right to redeem, he
says it is not confined to the heirs,
devisees, assignees, or representatives
of the mortgagor; but it belongs
also to all other persons, who have
acquired any interest in the lands
‘mortgaged by operation of law, or
otherwise, in privity of title. Such
persons, saysthe author, ‘‘havea clear
ri%ht to disingage the property from
all incumbrances, in order to make
their own claims beneficial or avail-
able. Hence a tenant for life, a ten-
ant by the courtesy, a jointress, a
tenant in dower in some cases, a re-
versioner, a remainder-man, a judg-
ment ereditor, a tenant by elegit, the
lord of a manor holding ‘by escheat,
and, indeed, every other person,
being an incumbrancer, or having
legal or equitable title, or lien there-
on, may insist upon a redemption of
the mortgage, in order to the due en-
forecement of their claims and inter-
ests respectively in the land. When
any such person does so redeem, he
or she becomes substituted to the
rights and interests of the original
mortgagee in the land, exactly as in
the civil law.” And the same broad,
comprehensive doctrine, is laid down
by Chancellor Kent, (4 Kent, Comm.
162, 163,) and that great jurist says
that ‘‘the principle of equity in these
cases is clear and luminous, and it is
deeply engrafted in general juris-
prudence.”’

In 2 Washb. on Real Property, (3d
ed.) bk 1, ch. 16, sec. 5, p. 163, the
author has largely reviewed the cases
and lays down the same general doc-
,‘gine as that stated by Story and

ent. At page 164, he says: ‘“The
owner of any interest or fractional
part, however small, of the mortgag-
ed premises, may redeem. But in
order to do so, he is obliged to pay
the whole debt, since the mortgagee
cannot be compelled to take his debt

debt.
257.

These instances fully illustrate the
comprehensive nature and scope of
the doctrine, and to what variety of
cases it will be applied, in order to
afford equitable protection, and to
promote the ends of justice.

And such being the well established
doetrine in respect to the right of re-
demption and subrogation, the prin-
ciple is equally clear that a mortga-
gee, unless restrained by covenant, is
entitled to possession, (4 Kent. Comm,
164,) and though there be no special
aupiority for so doing, is entitled to
haye the issues and profits of the es-
tate applied, in the first place. to re-
imburse him for taxes and necessary
repairs made upon the premises; and,
in the next place, to reimburse him
for sums paid by him upon prior in-
cumbrances upon the estate, in order
to preserve his security, and for costs
in defending the title. Hubbell vs.
Muolson, 53 N. Y. 225; Eagle Ins.
Co. vs. Pell, 2 Edw. Ch. 631; Silver
Lake Bank vs. North, 4 John. Ch. 370.

These well established principles
would seem clearly to embrace the
case presented by the petition of the
trustees for the bondholders under
the act of 1844, and entitle the trus-
tees to the relief prayed for by them.

But though such be theright of the
trustees for the bondholders, they in-
voke the powers of the court to aid
them in making their right effectual,
and they proffer to accept the aid
that may be extended to them upon
such reasonable terms as may be pre-
seribed by the court. This is essen-
tially proper, for it is the duty of the
court to protect the rights of all the
parties eoncerned, as far as possible.
The rights of the State, the largest
lienholder, must be protected so as to
make sure of the sale of the canal, if
it be not repaired and put in opera-
tion within such reasonable time as
may be preseribed ; and even if it be
repaired and put inoperation, that it
be kept in repair and operation, so as
to insure the earning of revenue more
than sufficient to defray ordinary ex-
penses. The expenses incurred by
the receivers now in charge of the
work, and their claim for just com-
pensation, constitute charges upon
the property, and must be provided
for in the decree. Kneeland vs. Am.
Loan Co., 136 U. 8. 89. And it is
represented by petitions filed that
there are many eclaims due from the
canal company, amounting in the ag-
gregate to a considerable sum, for
labor and supplies furnished the com-
pany before the great freshet of 1889,
to keep the canal in repair and ope-
ration, such as were payable out of the
tolls and revenues if they had been
sufficient, under the authority reserv-
ed to the company by the proviso to
section 2 of the act of 1844, ch. 281. If
such claims are established, and they
be adjudged to be charges or liens
upon the canal or its revenues, super-
ior to the lien of the bonds issued
under the act of 1844, they must also
be p wvided for.
ever ,re not now before the court,
?,nd Sxefore no definite determina-
iy, ““be made in regard 16 them:

‘Xz adl enter a decree for sale, in
acco'dance with the opinion hereto-
fore filed ; but I shall insert a clause
for stay or suspension of its execu-
tion, upon compliance by the trustees
acting under the mortgage of the 5th
of June, 1848, with the requirements,
terms and conditions prescribed and
set forth in the decree. But before
that clause in the decree can be made
available to effect a subrogation to
the rights of the bondholders under
the Act of 1878, ‘or to authorize the
trustees under the mortgage of 1848
to take possession of the canal to re-
pairit, it will be necessary thatthey
obtain a concurrent decree from the
Supreme Court of the District of Col-
umbia, sitting in equity, in the pro-
ceedings now pending in that Court,
or that such proceedings be dismiss-
ed. No possession of the eanal can
be given by this Court while an im-
portant part of it remains in charge
of receivers appointed by a Court of
another jurisdiction.

Oct. 2d, 1890. R. H. ALVEY.

Sicenberg vs. Ely, 90 N. Y.

THE DECREE OF THE COURT.
George §I‘ Brown, et. al.,] n the Ctn'cult Court,

Tustee, or
VS, ? ‘Washington County

The Chesapeake & Ohio In Equity.

Canal Company, et. al. | No, 4191 Equity.

James Sloan, Jr., et. al., ) In the Circuit Court
Trustee, or
Washington County
In Equit;

V8.
The Chesapeake & Ohio Y.
No. 4198 Equity.

canal Company, et, al. |
DECREE :

Thege cases heretofore consolidated coming on
to be heard, on final hearing, were argued by
counsel for the respective parties, and being sub-
mitted for decree, the bills, answers and other
proceedings were read and considered, and it ap-
pearing to the Court from the report of the Re-
celvers filed on the ninth day of June, 1890, and
irom the other proceedings in the causes, that it
isimpracticable and inexpedient to direct that the
said canal shall be attempted to be repaired and
put in condition for transportation, by the agency
of receélvers of this Court, and by the creation of
an additional lien upon the corpus of the work for
that purpose, and it further appearin,
Court that the sald Ohesalpeuke and Ohio Canal
Compuny is largely in default, and is insolvent
and wholly unable to earn any tolls and revenues
and to Pay any part of the principal or interest
due to its'bonded ereditors, and that a sale of the
sald Chesapeake and Ohio Canal and all its
WOrks, progerty and franchises is required for the
payment of the Repair Bonds issued under the
Act of 1878, ¢h, 58 and to the State of Maryland
under the several mortgages held by sald =tate,
as shown in these proceedings, and that upon
the (f)lpadmgs and proof the mortgagees and lien
holders are entitled to a decree for such sale,
subject to section 5 of the following decree:

SECTION 1. It IS thereupon this second day of

’*r
and add t 1e amount to the mortga‘gc/

These claims, how- | ©

to the | any

Te

. oy, o= ns its of one
and t\'.l?a;‘f’le I;""uua nts  yof sale,
(or all cash as .o, 94y wa'@ & ) and the

credit payments to Doar{se, esuSia.cthe day of
sale, and to be secured by the note or notes of the
purchaser or purchasers, endorsed to the satis-
faction of the said Trustees; and as soon as may
be convenient after any such sale the said
Trustees shall return to this Court a full and
particular account of their proceedings rela-
live to such sale; with an affidavit annexed of
the truth, hereof, and of the fairness of said sale;
and on ob, aining the Court’s ratification of the
sale,’a - d . the %aymo t of the whole purchase
money, (&'d not before,) the said Trustees shall
by a goot  and sufficient deed, tobe executed,
ucknowlel‘ ged and recorded, according to law,
convey to! he purchaser or purehasers, his, her
or their i irs, personal representatives and as-
signs the jroperty and estate to him, her or them
s0ld, frag, lear and discharged from all claim
Of the p.a. s hereto, Plantilfs and Defendants,
and those claiming by, from or under them, or
either of them: And the said Trustees shall
bring into this Court the money arising from said
sale, and tae bonds or notes that may be taken
for the deferred payments to be distributed under
the directipn of this Court, and as the rights of
the par.ies may be made to appear, and then to
be finally fecreed, after deducting the costs of
this suit, and such commission to the said trus-
tees as this Court shall think proper to allow if
consideration of the skill, attention and fidehty
wherewith they shall appeer to have discharged
their trust.

SECTION 3. And it is further adjudged, ordered
and decreed that out of the proceeds of the afore-
said sale, the expenses incurred by the Receivers
while in charge of the property (which may re-
main unpad) shall be paid ;: the amount whereof
to be ascertained by the Auditor upon the pro-
duction of the proper vouchers, and the said Re-
ceivers shall be allowed by the Auditor such sums
as this Court shall determine to be fair and just
as compensation to them for their services per-
formed undem the orders of this Court.

SEC. 4. And it is further adjudged, ordered and
decreed, that before said trustees above named
shall proceed to the execution of this decree by
advertising the said canal property for sale under
this decree, the parties to these proceedings, or
some of them interested therein, shall procure to
be passed, by the Supreme Court of the District
of Columbia, sitting in equity, on the proceedings
now pending therein, a concurrent or ancillary
decree, whereby the recelvers heretofore appoint-
ed by that Court shall be discharged, and the
canal, and all the property of the canal company,
situate and being within the District of Colum-
bia, shall become subject to this decree, and the
sale hereby authorized to be made.

SEc. 5. And it is hereby further adjudged, or-
dered and décreed, upon the petition of the trus-
tees for the bondholders under the act of 1844,
ch, 281, that the roregolng decree of gale shall be
stayed and suspended, upon the compliance with
and performonce of certain requireinents, terms
and conditions, by the trustees under the mort-
gage of the 5th of June, 1848, or the survivors or
survivor of them, or their successors in office,
acting for and in behalf of the holders of the
bonds issued under the act of the General Assem-
bly of 1844, eh. 281, that is to say:

rst, Thut sald trustees shall within sixty
days from the date of this decree, take up and
bring into this Court all the bonds issued, and
now our,smndmg under the act of the General
Assembly of 1878, ch. 58, or such portion of them
as may be taken up, and the amount due upon
the resldue thereof, in legal tender currency,
principal with all interest thereon up to and in-
clusive of the day of brlngm%; the money into
Court, to be pald over to said bondholders under
this decree: £nd shall also bring into this Court,
within the e aforesald, the turther sum of ten
thousand dollars with which, or such portion
thereof as may be required, to pay the expenses
incurred by the receivers while in charge of the
canal under prevjous order, and such compensa-
tion to said receivers as may be fixed by this
Court. Andupon the bringing in of sald money
due on the bonds as aforesaid, the said trusteees
80 bringing in the money shall forthwith give ten
days notice, fn one or more daily newspapers,
published in the city of Baltimore, of the fact that
the money is on deposit in Court to be paid over
to the parties entitled thereto, upon presentation
and surrender of the bonds held by them.

Second. Tiat upon bringing in the bonds, or
the bonds and money as aforesald, with-
in the time aforesaid and the giving
the bonds her¢inatter prescribed, and the procur-
ing of a concryrent or ancillary decree from the
Supreme Cow,t of the District of Columbia, set-
ting in equity, on the Yroceedings now pending
in said Court, or procuring the said proceedings

be dismise"d, so that this decree may be ope-
rative ov/- g entire canal, and all the work an

properf> ‘ranchises of the Canal Company,
the st mgav+hamarkeaca of the 5th of
- June. the bonds is-
sned shall be sub- |
roga, . tand in the place of the trustees
for the u j of the said bonds issued under the
act of 1878, 58, with all the rights and reme-

dies belongin * or pertaining to said trustees

under the id  act and the mortgage
executed in pursuance of the sald last
mentionedact and to all the rights and

remedies of tue holders of the bonds Issued under
the said act, to the same tull extent as if the said
bonds were dtly assigned to the said trustees act-
ing under theanortgage of the 5th of June, 1848 ;
and thereupon the receivers appointed by this
Court shall surrender to the said trustees, act;éinsg
under the mortgage of the 5th of June, 1848,
possession of *he said canal, and all the proper
erty of the canal company of which they are now
in charge.  the sald trustees shall become en-
titled to the full possession and control of the
entire canal from the City of Cumberlahd
to its terminus in Georgetown, in the District of
Columbia, together with all the rights and prop-
erty of the canal company, with power and
authority to use and exercise the franchises of
sald company, in its proper corporate name, to
the same extent and to like {mrposes, and none
other, that sald company could or might do, act-
ing by authority of and under the control of a
board of directors, as &Jrovldad by 1ts charter.

Third. That the said trustees, acting under-
the said mertgage of the 5th of June, 1848, shall
by the first day of May next, (1891,) at their own
cost and expense, to be reimbursed to them as
hereinatter directed, have g}xt in good repair and
condition the entire canal from one terminus to
the other - *hatit be fit for and capable of safe
transport 1 thereon ; and that upon so restor-
ing said ca. . to a state of good repair and condi-
tion, the sald trustees shall proceed to operate the
the same as a public waterway, with all the
rights, and subject to all the conditions and limi-
tations, granted and prescribed by the charter of
the said company ; and the sald trustees shall
keeg sald canal In good repair and ce»dition, and
continue to operate the same, sav. wd except
when such operation may be suspenced by the
action of causes against the effect of which pru-
dence and due care in' management will not pro-
vide. And the tolls and revenues received or de-
rived from the use and operation of sald canal as
a public waterway, and from the property and
rights of the Canal Company, shall be applied by
the sald trustees as follows:

First, to pay all current and o¥dinary expenses
incurred in operating the said eanal, and for keep-
the same in good working repair ;: Second, tojpay
and reimburse the said trustees the amount of
money brought in by them with which to pay the
expenses incurred by the receivers, and their com-
pensation with inferest thereon: Third,
pay and reimburse to said trustees the amount,
expended by them in restoring the said
canal to good working order from its present
waste and broken condition with interest there-
on: Fourth, to pay and reimburse said trustees
amount that they may be required to pay,
as consmutlngasupenor lien on the tolls and
revenues of siad Canal Company to that of the
bonds 1ssuec vnder said act of 1844, ch. 281, for
labor and suppiies furnished to the said Canal
Compainy while said canal was operated and
contiolled by sald company with interest on
amounts paid: Fifth, to pay the interest that
has accrued and may accrue due on
the bonds issued under the act of
1878, ch, 58, and then the principal of said bonds :
And Sixth, to pay the inte:est that hss accrued
and thot may accrue due on the bonds 1-sued un-
der the act of 1844, cn, 281, and then the principal
of said ronds, And upon the full payment of
these last mewnsioned bonds, the possession and

as required by the first clause of the 5th section
of this decree, and tc give the bond as hereby re-
quired, the several clauses and conditions con-
tained in this 5th section of this decree shall have
no effect or operation whatever, and shall in no
way operate to suspend or delay the execution of
the decree for sale.

£ixth. Thatif at the end of four years from the
first day of May nexty, there shall not have been
tolls andrevenues derived from the said canal,
and the property and rights appurtenant thereto,
over and ab‘ove the amount necessary to pay cur-
rent opera ive expenses, and to keep the canal in
repair, to liquidate aud discharge the! amount of
the cost of repairing’ and restoring the canal to a
working condition from its present broken condi-
tion ; and the amoun/ of money required to pay
expenses and compenzation to the receivers; and
to pay any amount p may be determined to be
a preferred lien on _'eh tolls and revenues, for
lahor and supplies > %@ Sishod to the Canal Com-
pany ; such failure in'the tolls and-revenues shall
be regarded as evidence conclusive, (unless the
time be extended by the Court for good and sufti-
cient cause shown,) that the said canal cannot he
operated so a8 to produce revenue with which to
pay the bonded indebtedness of the said Canal
Uompan{; and further, whenever it shall clearly
appear that the said ¢anal cannot be operated by
the said trustees so as to produce revenue with
which to pay the bended indebtedness of said
company, the right and power is hereby reserved
to this Court to order and direct the execution of
the foregoing decree of sale.

SEC. 6, That in the' event of sale of the said
canal, the costs of these proceedings, to be taxed
by the clerk, shall be ‘paid out of the proceeds of
sale ; but if 'the said canal shall pass into the pos-
session of the trustees under the mortgage of the
5th of June, 1848, by virtue of the 5th section of
the foregoing decree, the costs shall then be paid
by the complainants in this cause.=

ot R, L ALVEY:
Dangerous Nuisances.

A few years ago new grades were
established on many of our principal
streets. Pavements were required to
be conformed to the grades so fixed.
At many places some pavements were
raised a half foot or more and left at
either end a very sudden and unsight-
ly descent to the old pavements that
were allowed to remain on the old
grade. In the dense shade of trees,
where the electric light does not pene-
trate, a stranger or a citizen not fa-
miliar, by daily use with these excres-
cences, is at night in constant danger
of a serious fall from the unexpected
obstructions. Drivers and riders are
warned against pitfalls in the streets
by the presence of guard lanterns.
‘Why should pedestrians, confiding in
the reasonable evenness of pavements,
be invited into abrupt and serious col-
lision with a half foot or more per-
pendicular rise in the pavement, or
have his whole body roughly jarred
by a sudden drop from the horizontal
to a foot or so below.

Any one sustaining injury from
these dangerous nuisances would have
a clear right of reeovery against the
town, and it should be the immediate
determination of the Council to com-
pel all persons to make their pave-
ments according to the grade fixed by
their engineer. Cne of the most dan-
gerous places for the traveler after
dark unacquainted with the place, is
the abrupt ending of the pavement
at the alley along the Presbyterian
parsonage. Persons more than once
have had painful experience of this
dark and dangercus place, provided
only with narrow stepping stones. It
should be properly fixed or a guard
fence erected where the pavement
ends. Thereis no ight there and one
unaccustomed to pass there can not be
expected to know intuitively that to
preserve life or limb he must cross to
the west side inw Jer to pursue his
way out of =

It the townis gTOW as we now
hope and expect, tae very first thin
to do is to impr. e the side walk-.
Let the Council 1\ ck to them.

A Plucky Plum Tree,

Mr. Joseph A. Wishard the genial
host of the Wishard Hotel in Smiths-
burg, has in his vard the pluckiest
and most go-ahead plum tree in
Washington County. This enter-
prising tree bloomed out like the
other flowers in the spring but the
fruitage did not ¢ome. The leaves
fell during the summer and the tree
was bare: But it put out another
set of leaves and blossoms and about
fifty young plums was the result of
the second offort. This was not
entirely satisfactory, so a third
crop of blossoms agpeared,a full erop,
and now the treeis white with blos-
soms and interspersed with the blos-
soms are the half grown plums. Dr.
Baldwin of Smithsburg, also has a
tree covered with blossoms, but Mr.
Wishard’s tree is the only one out-
side of the tropics we ever heard of
to bear three crops of blossoms in a
season, and fruit and blossoms at -
once.

Bnuding Notes.

Mr. Albert Hila Tr., is erecting for
Mr. Samuel Mentzer, a two-story dou-
ble dwelling of brick, on Wayside
Avenue, which is a handsome im-
provement to that section. He has
also placed in the dwelling of M.
Ankeny on West Washington street a
very fine and costly bay window,
greatly to the improvement of that
dwelling house. After the fair he
will put another story on the dwelling
house of Mrs. Logan, West Franklin
street. Heis at present at work upon
the completion of the addition to the
building adjoining, formerly occupied
as the Postoffice.

Governor Jackson will appoint Col.
Woolford’s successor next week. Ap-
plicants are not scarce.

DIED.

HENNESSY,—On Sa:xrday morning, Septem-
ber 27, at Ernstville, Mrg. Margaret Hennessy, in
the 20th year of her age., -

MAGALIS.—On Thursday, September 25, at her
residence, in Martinsburg, Mrs. Annie Magalis,
daughter of the late. Chas. N. Harper, aged 31
years, 6 months and 15 days.
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CANAL RECEIVERS.

'gudge Alvey Decides in Favor of
the Bondholders.

f;EFUSAL TO ORDER IMMEDIATE SALE.

’ractical Men to Be Appointed to As-

i certain the Canal’s Condition—Its Res-

toration as a Waterway Dependent on
the Cost and Prospect of Successful
Operation.

" [Special Dispatch to the Baltimore Sun.]
HAGERSTOWN, Mp., Feb. 23.—Chief Judge

Alvey will on Monday morning file the fol-

lowing opinion in the Chesapeake and Ohio

canal cases, in which he decides to appoint
receivers for the canal:

GEO. S. BROWN ET AL. VS. THE CHESAPEAKE
AND OHIO CANAL COoMPANY. No. 4191
Equity.—In the Circuit Court for Washing-
ton County, sitting as a Court of Equity.
MES SLOAN, JR., ET AL., TRUSTEES, V&. THE

'"HESAPEAKE AND OHIO CANAL COMPANY
ND OTHERS. No. 4198 Equity.—In the Cir-
it Court for Washington County, sitting

a Court of Equity.
nere have been two bills filed against the
iesapeake and Obio Canal Company and
-hers, both seeking the enforcement of large
lien claims against the property of the com-
pany and the appointment of receivers. And

tev, and, to a large extent, seek to effect the

l as both bills relate to the same subject mat-

88 ‘e objects as means of relief, the two
~zZes will be consolidated without prejudice,
ficpurse, to any conflict of claims that may
[rise.
The first of these billsis that by the trus-
“sacting undet the mortgage exeouted by
iSSP Tan-inassnance of phe pro-
_~1ons of the act of the General Assembly
6f Maryland of 1884,chapter 281, to secure the
bondsauthorized to beissued by that act, now
amounting, with the arrearage of interest,
to about the sum of $4,260,000, and the second
bill is filed by the trustees to whom the
mortgage authorized by the act of 1878,
chapter 58, was executed by the company to
secure the bonds issued under this latter act,
which bonds, with the arrearage of interest
thereon, now amount to nearly $600.000. In

‘both of these bills it is charged that the canal
'8in a broken and waste condition, and that
We company is, and has been for a long time
ust, in default in paying overdue interest

nd meeting its obligations; that it is hope-

ssly insolvent, and that it is no longer able
fo maintain and operate its work, and that it
has, to all intent and purposes, abandoned
‘he canal with no prospect whatever of being
able to resume operation.

The relief prayed for by the first bill is that
there be a receiver appointed to take charge
»f the property and works of the company,
ind to repair and operate the canal for the
purpose of raising revenue with which to
pay off the debts of the company, and for
reneral relief. And by the second bill the
relief prayed is that the mortgage of 1878 be
foreclosed, and that a sale of all the prop-
grty embraced in the mortgage, including
e canal itself and the franchises of the
gompuny. be sold under a decree of the
ourt, and, until such sale can be made, that
a receiver be appointed to take charge of
the pro';f)erty and to repair and operate the

work. The first bill is filed against the canal

‘company and the trustees named in the

/mortgage of 1878, and the second bill is

‘against the canal company and the trustees

~icting under the mortgage made to secure
she bonds issued under the act of 1844. The de-
isndants have all answered except the trus-
tees for the bondholders under the act of 1844,

THE COMPANY AND THE STATE.

The canal company, by its answers, ancd
alzo by its counsel in argument, strougly re-
sists the appointment of receivers gnder

“sither bill. It admits its insolvency as

tharged by the complainants,-and its utter
ability to repair and operate the canal; but
 insists that there should be an immediate
» le of the entire work, and that the appoint-
* ent of receivers could resultin no good, but

/' 'ould in fact be seriously prejudicial to the

| interests of the State and other creditors of

' the company.

The attorney-general of the State, acting

1 under the authority of a joint resolution of

the two houses of the present General As-
~7mbly, has made the State a party defend-
=t in both cases, and as the largest creditor,

‘well as the largest stockholder of canal

ympany, the State has answered both bills,

1d the State, like the canal company,
rongly o‘ﬂxoses the appointment of re-
.-eilvers, and iInsists, if it be possible, that an
nmediate sale should be effected, and for
ery much the same reasons as those put
orth by the canal company. Certain of the
sondholders, both of the bonds under the
act of 1844 and under the act of 1878, have
obtained leave to be made parties defend-
ants, and have aunswered, and they also re-
sist the appointment of receivers and insist

| upon immediate sale.
7, Tt was on this state of case that the mo-
.tions made for the appointment of receivers
41 both cases were heard. The motions were
rard together, and they were most fullY and

!}_&l_‘gﬂedhy counsel representing all the

_AGS L0 ke Lwo cases. The cases aie of
~eat importance, not only to the immediate
Jarties concerned, but to the public at large,
/and several of the questions rthat have been
'presented and argued are of the deepest in-
terest, considered simply in a judicial point
lof view. Some of these questions, while it
ay become necessary to decide them in the
rther progress of litigation, it will not be
necessary forme todecide in passing uponthe
present preliminarv application for the ap-
pointment of receivers. I shall, however,
refer to them in the course of my opinion.
Now, supposing the allegations of the com-
plainants, with the exhibits and afiidavits
{filed, to be sufficient to show grounds for the
rappointment of receivers in respect to the
‘provisions of the acts of 1844 and 1878, and
he mortga%es made under those acts re-
spectively, the gquestions presented, and
which are required to be decided on these
preliminary motions, are: First. Has the
canal company, as the debtor of the com-
plainauts, any right or standing in court to
resist the appointment of receivers, or to in-
sist upon the immediate sale of all its proP-
erty and franchises, for the reasons stated in
its answer? Second. Has the State of Mary-
land, as a deferred or subordinate lien-
holder, in view of the provisions of
the acts of Assembly referred to, any
rri%htw resist the appointment of re-
‘ceivers and to insist upon an immediate sale
‘of fhe work? Third. Have the intervening
‘bondholders, either those under the act of
1844 or those under the act of 1878, any right,
under the circumstances of the case, to resist
the appointment of receivers and insist upon
‘the sale of the canal, notwithstanding the
| trustees representing the bondholders ask
- for receivers, and not for an immediate sale?
I shall consider these questions in the order I
have stated them.
HOW THE CANAL ORIGINATED.

1. And firsg with respect to the position of
the canal company: That company, as we
all know, was organized under a charter first
granted by an act of the Legislature
of the State of Virginia, -and which
act was subsequently accepted, assented
to and confirmed by an act of the Leg-
islature of this State, and shortly thereafter,
by an act of Congress of the United States,
the Virginia act for incorporating the canal
company was ratified and confirméd, so far
as might be necessary for the purpose of en-
abling the company when formed, *‘to carrv
into effect the provisions thereof (the act of
incorporation) in the District of Columbia,

within the exclusive jurisdiction of -the
United States, and no further.” The com-
pany was grojected for great commercial
purposes; the canal was designed to become a
great interstate waterway, by which the
waters ot the Chesapeake were to be con-
nected with the waters of the Ohio. Pow-
ers and franchises of the most ample
character were conferred. The dona-
tion of the charter was declared to be
perpetual, and “that the said canal and the
works to be erected thereon in virtue of this
act, when completed, shall forever thereafter
be esteemed and taken to be navigable as a
public highway, free for the transportation
of all goods, commodities and produce what-
ever, on payment of the tolls to be imposed,
as provided by this act.”” The company was
also clothed with the right to exercise the
power of eminent domain, by which it could
acquire land for the construction of its
works, of which land, it was declared, the
company should be se as of an absolute
estate in perpetuity. These provisions clearly
-show that it was the intention of the Legisla-
tures from which the charter emanated that
the canal when made was tobe and foreve
remain a great water highway.
BONDHOLDERS OF 1844,

But few years elapsed after the organiza-
tion of the company, and the work of con-
struction was commenced, before financial
troubles and embarrassments were expe-
rienced. And it was during the early periods
of the embarrassment of the company that
this State, by large subscriptions to the stock
and the loan of its credit, became creditor to
the extent of several millions of dollars. As
security for these loans and the guaranty
given on the subscriptions to stock, the State
exacted liens and mortgages upon the entire
works and property of the company, and of
the tolls and revenues that might be re-
ceived. This aid, however, proved quite in-
sufficient, and after the canal had been con-
structed to dam No. 6 all further work ceased
for the want of money. It was in this state of
affairs that, in 1844, another appeal was made
to the Stateforaid. This appeal was yielded
to, not by the loan of money, but by the
waiver of all priority of liensin favor of bonds
that might be issu by the company to the
extent of $1.700,000—that being the amount
supposed to be necessary to complete the
canal to Cumberland. This waiver on the
part of the State, and a.uthorietg to the canal
company to issue I)reterr bonds, was
effecied by the act ot 1844, chapter 281, passed
on the 10th of March, 1845. By the first
section of that act the company was author-
ized to issue the preferred bonds, and by the
second section it is declared that *‘the bonds
80 issued as atoresaid shall appear on the
face of the same to be preferred liens on the
revenues of said company, according to the
provisions of this act, and with the assent of
the said company, as hereinafter provided;
the said bonds, without any preference or
priority over each other on account of date,
shall be preferred liens on the revenues and
tolls that may accrue to the said company from
the entire and every part of the canal and its
aworks between Georgetown and Cumberland,
which are hereby pledged and appropriated to
the payment of the same, and the interest
to acerue therein, in the manner hereinafter

- mentioned.” To'this second section there is
:proviso “that the president and directors
{ the company shall from time to time, and
© at all times hereafter, have the privilege and
authority to use and apply such portion of
faid revenues and tolls as in their opinion
may be necessary to put and keep the said
canal in good condition and repair for trans-
portation, provide the requisite supply of
water, and pay the salavies of officers and
agents, and the current expenses of said
company.” In the fourth section of the act
it is further declared that the State’s rights
and liens upon the revenues of the company
shall be waived, deterred and postponed in
favor of the bonds authorized to be issued,
80 as to make such bonds, and the interest to

accrue thereon. vreferred and absolute liens

on said revenues, “until said bonds and in-
terest shall be fully paid.”

By the fourth section of this act of 1844 it
is made the duty of the ¢f ial company to
pay the interest on the prefe: red bonds semi-
annually, and as soon as the - let revenues of
the company, arising from tl & canal and its
works, should be more th nfficient to pay
such interest, and such f1 r sum, not ex-
ceeding $5,000 annually, as inight be neces-
sary to pag the interest on tie bonds or cer-
tificates of debt that had bea iss! b¥) the
canal company to the credit #s of the Poto-
mac Company, it was then d sclared to be its
duty to pay over annually 0 the treasurer
of the State a sum notexceeding $25,000, to
raise a sinking fund to pajy the principal of
the bonds. And it was furiter provided that
the canul company should be authorized to
execute any deed, mortgag or ovher instru-
ment of writing that might be deemed neces-
sary or expedient to give tha fullest effect to
the provisions of the act.

The act was accepted b: the canal com-
pany, the bonds were issu¢! in pursuance of
the act, and a mortgage ‘/as executed by
the company to five . ees, a8 means of
security to the bondholders, that the revenues
and tolls of the com%a suould be applied
as contemplated by the fer ns of the act. Of
these preferred bonds, the sState of Virglnla.
became guarantor of (20, but that State
is not a party to these proccedings, except as
it may be represented by ! e trustees acting
under the mortgage.

ave quoted consti-
tuted a solemn tﬂ{mr « contract between

the State, the cana 1pany and the pur-
chasers and holders of th: bonds. And that
being so, every reasoni’!e implication, de-
rivable from the nature and eircumstances

of the contract” is pal reof, and is just as
binding ugon the partiés 13 are the expross
terms of the contract. Al has been observed,
the only security for the jayment of either
principal or interest of fhe bonds was the
pledge of the revenues o id tolls of the com-
pany. It is msnnifi v at it was contem-
plated by the purtics. *+ ‘ormed the moving
ndncomof xathe » o f tha contract,
that the canai wasuot sy tobe completed
to Cumberland, but wis to be maintained
and kept in operation a§ a waterway. With-
out this, the entire seturity for the loan
might befome mere \sorth ess paper. In-
deed, it wbuld not be consistent with good
faith on the part of the Btate, or those who
directed the affairs of the canal company, to
suppose that they contemplated, at the time
of issuing the nds, the contingency of
abandoning or disposing of the canal while
it was possible to maintain the work and
make it earn revenue for the payment of
the debts that were dependent alone upon
the revenue for satisfaction. If, therefore, it
can be shown that it is reasonably feasibie to
restore the canal to navigable condition, and
to make it earn revenue that will be a})ph-
cable to the payment of the preferred liens
created under the act of 1844, after the y-
ment of prior liens, then it will be the a

lute right of the bondholders that the canal
be maintained, unless the power of sale of
the corpus of the work has been legally con-
ferred as security for the payment of debts
of paramount right. Andeven though there
may be a valid power of sale, which may be
executed at the instance and for the benefit
ot a class of bondholders having a superior
lien, still, as both the canal company and
the State, by their answers, deny any and all
right of the bondholders claimlgg under the
act of 1844, in the eorpus of th8 work, if the
canal, by proper repair at reasonable cosv,
can be made available to pay: both classes of
bondholders, according to the terms of their
respective contracts, the plainest principles
of justice and good faith require that it shall
be done. This, I think, is too elear to be suc-
cessfully controverted by any one, and espe-
cially should it not be by the canal company.

ENTITLED TO ASK FOR RECEIVERS.

But it_is insisted, both by the canal com-
pan¥ and the State, that the trustees repre-
senting the bondholders under the act of
1844 are not entitled to ask for the appoint-
ment of receivers, because, they say, there
has been no such default or breach of the
condition in the mortgage, by the company,
as would entitle the trustees to enter and
take possession of th? work, and operate it,
and appropriate the tolls and revenues to the

ayment of the bonds. Itis true‘ it is stipu-

ated in the mortgage, that so long as the
company should comply with the conditions
of the contract it should retain possession
and management of the work, and collect
and receive the revenues and tolis. But, in
the language of the condition, “if they failed
to comply with those conditions from any
cause, except a deficiency of revenue arising
from a failure of - business without fault on
the part of the company, such default to be
made to appear by the crantees” in the
mortgage, the latter were -to be entitled
to take possession. 3

Now, what was contemplated by the parties
when they made this stipulation? Itismani-
fest they contemplated the continuous opera-
tion of the canal, and as long as it was man-
aged faithfully and the revenues were prop-
erly applied the company would have the
right to retain po on, operate the work
and collect and apply the tolls and revenues.
But how should it be when the canal ceased
to be operated, and the company is no longer
able to operate it, or to prevent it going to
utter ruin? Such state of things was never
contemplated; and it is nol reasonable to
suppose that the trustees, looking to the
rights and interest of the bon iholders, could
ever have agreed that the ¢ mpany should

retain the exclusive contre and L
ment of the work, afteri*  1ceased to be
abie to operate the wWui™ VAL L

oing to destruction. Itis. ¢ a failure of

usiness so much as it is an  apacity of the
canal to do buslness; and 13 company is
without the power or means )f restoring the
capacity of the work no m:tter how much
business might be brought t) it, if it were in

ood working condition. I| cannot, there-
fore, accede to the proposition, urged by both
the canal company and t.h? State, that the
trustees would have no right to take posses-
sion under the mortgage. :

But whether the trustees would have the
right of personal possession and control of
the canal or not is a question that I do not
deem of essential importance in this case. It
is certainly not a controlling question: for
this is not an application by the trusteesto
be placed in possession of the canal by virtue
of the stipulation in the mortgage, but it is
an application to a courtof equity for the
exercise of its ordinary jurisdiction for the
protection of ereditors, and the enforcement
of a trust created for their benefit.

BONDHOLDERS OF 1878,
Suppose, however, it were conceded that
there is no sufficient ground shown on behalf
of the bondholders under the act of 1844 for
the appointment of vers, it does not
foillow that there i8 not sufficient ground
shown on behalf of the bondholders under
the act of 1878, -
In 1878, the canal having been seriously in-
ured by freshet, it becam ry forthe
state to extend further aid to the company,
and this was done by a further waiver of the
State’s liens and the giving authority to 1ssue
Preferred bonds to the extent of $500,000.
These bonds are known as repair bonds,
issued under the act of 1878, ch. 55, and are
secured by mortgage of the tolls and reve-
nues, and also of all the property and fran-
chises of the company. is act of 1878,1in its

reamble, recites the provisions of the act of

844, ch. :581, and professes to be passed to
carry into effect the reserved power of the
company, under the act of 1844, to use and
apply such portion of thé revenues and tolls
of the company as might be neoessary to put
and keep the canul in good condition and re-
pair. By the first sectionof the act the bonds
are authorized to be issued, and tney are de-
clared to be preferred and absolute liens on
the revenues, tolls and srogerty of the com-
pany, “to be paid and discharged in prefer-
ence toany other claims or liens upon the com-
pany orits works and property, and in prefer-
ence to any bonds whichmay be subsequently
issued by the company. for the purpose of
putting and keeping the said canal and its
works in good condition and repair.,” &c.
And by the second gection it is provided
that a mortgage shall be executed bg' the
company, to three trustees named, of the
tolls and revenues and other property, land,
water rights and franchises of the company
to secure the payment of the principal and
interest of the bonds. Itis further provided
that the trustees, or a majority of them, shall
huve power, “in case of a defaultin the pay-
ment of three successive coupons upon said
bonds, to proceed, upon application to them
in writing of the holders of a majority in
amount of the honds issued and then out-
standing secured by said mortgage, to
obtain from any court of equity in the State
of Maryland, havin‘ﬁjurlsdicbion, by regular
prooeedings, according to the course of
courts of equity in this State, a decree for
the sale of said canal and other mortgaged
property and iranchises, and for the appoint-
ment of a receiver, or both, a8 may be tound
necessary, tothe end (hzt the security hereby
authorized for the p* ent of the said bonds
and coupons may _be full, ample and
effectual.”

THE COMPANY'S CLAIMS UNTENABLE.

- Now, it {8 shown that there has been de-
fault made in the payment of six successive |
coupons, and the trustees in the mortgage
have been required by the holders of a ma-
jority in amount of the bonds to take pro-
ceedings as authorized by the act. This
act ot 1878 is certainly binding upon_ the
canal company, and it has been held by
the Court of Appenls that it was competent
to the company to anticipate the receipt of
tolls and revenues authorized to be applied
to keep! the canal in repair Dy issuing
bonds to bind as preferred liens the future
reveanues of the company. (Com. of Vir-
ginia vs, Canal Co., 32 Md., 5l.) That being
80, 1t is difficult to perceive ubon what prin-
ciple the canal company, in the face of ‘its
express agreement, can be heard to resist
the appointment of receivers. And inview of
the express provisions of its charter to
which T have referred, and the contract
with the bondholders under the act of 1844,
I am at a loss to understand upon what prin-
ciple the camal company can insist upon a
sale of its property and franchises, and con-
sequently upon its own destruction, rather
than a receiver to preserve its existence. I
am very decidedly of the opinion that such
a contention as the company makes in this
case cannot be maintained.

THE STATE'S STATUS IN THE CASFE.

2. Then as to the on of the State in
this litigation. Like the canal company, the
State, by its answer, has become an active
party in resisting the appointment of receiv-
ers and in insisting upvn a decree for a sale
of the canal. £y

in the first place, asubordinate lienholder,
to be entitled to insist 1pon a sale of the sub-
i‘eot of the llens, as sf{nimt superior lien-

olders, should be able to show with some
reasonable degree of certainty that he has a
substantial interest in the proceeds of gale
after paramount liens are disc ed. Here,
if a sale ot the eanal were decreed, it isdoubt-
ful whether a sufficient sum could be real-
ized to 1&ay all prior liens to those held by the
State, For if we assume that the bonds i8sued
under the act of 1844, with all the accrued in-
terest thereon, are to be paid out of the pro-
ceeds of sale of the canal, as well as the bonds
oy notuing of the IAckaArrearags of intern
say nothing of the e rage of inter-
est on the bonds or certificates of debt issued
to the creditors of the Potomac Company,
the canal would have to sell for a sum ex-
ceeding &wﬂ.ﬂn in order to entitle the State
to any distribution to its large lien claims,

, 000, Ot
,og:uou as to how a
court of equity would tribute the pro-
ceeds in case of sale. .
THE POWER TO cot‘ IAOT FOR A SALE.
In the answer of the . tate to the bill filed
by the trustees for thy bondholaers under

now amounting to more th
course, I intimate no’

"and which might prove disastrous to the

the act of 1878 a question is submitted for
the decision of the court whether, under the
constitution, article 12, section 8, the State’s
interest, whatever it may be, either as stock-
holder or creditor, in the C‘hesupeake and
Ohio Canal Comgany could be disposed of, as
has been done by the act of 1878, chapter 58,
without the ratification of the General
Assembly of 1880. The constitution declares
that no sale or contract of sale of the State's
interest in the Chesapeake and Ohio Canal
Company *shall go into etfect until the same
shall be ratified by the ensuing General
Assembly.” Whether the act of 1878 and the
mortgage, with power of sale, of all the prop-
eérty end franchises of the company, made in
pursuance of the act. constitute a sale or
contract of sale of the State’s interest as
stockholder and creditor is a question for
more than ordinary consideration. That the
act and the mortgnge made under it, so far
as they seek to bind and pledge the tolls and
revenue of the company, are valid I think is
clear. To that extent the company had
power reserved by the act of 1844, chapter
281, as construed by the Court of Appeals in
the case of Com. of Virginia vs. Canal Co.
supra. But as to the property and franthise
of the company attempted to be disposed of,
quite a different quaestion is presented, and
one that 1 do not propose to determine on
this preliminary application.

HAS THE STATE VIOLATED ITS CONTRACT?

But supposing it to be determined that
the constitutional provision does not apply
to the act of 1878 and the mortgage there-
under, there is another question arising on
that aet_that will have to be decided before
asale is decreed, and that is whether it was
competent to the Legislature and the canal
company, without the consent of the bond-
holders under the act of 1844, to confer the
power of sale, as is done by the act of 1878, so
as to transfer the corpus of the work free
and discharged of the lien and pledge of the
revenues and tolls for the payment of the
bonds, and thus destroy the ouly security
furnished by the contract. That contract
was founded upon a plain implication that
the canal should be kept and maintained as a
waterway if by the use of any reasonable
means it could or might be done. The State
CcAn exercise no sovereign power o violate
its contract, nor can it authorize others to do
80. Without the assent of the bondholders
themselves it is a grave question whether
the State could confer power to bring about
a sale of the canal, regardless of the previous
pledges of the tolls and revenues, by the sim-

le act of the cunal company in making de-

ault in the payment of three interest cou-

pons. Thisquestion may arise in the further
grogress of the cause, but I shall not now,
pecause it is not necessary, express any
opinion in regard to it.

Both the State and the canal company have
a, d with the bondholders under the act ot
1878 that upon default of the canal company
in the payment of interest it should be com-
petent to the trustees in the mortgage, upon
request of the holders of a majority in
amount of the bonds, to apply to a court of
equity for a decree for the sale of the canal
and the appointment of a receiver, or both.
The default has been made by the company,
and the application is now presented for
both the appointment of a receiver and ulti-
mately for the sale of the canal. Can the
State resist the appointment of receivers? I
am clearly of opinion it cannot. The State
may desire & sale, and it may be conceded:
that the interest of the public would be bet-
ter served by a sale and a conversion of the
canal into a roadway than by keeping and
maintaining it as a waterway, but that fact
in no manner affects the question presented
in these proceedings. The rights set up here
b{ the complainants are contractual rights
of creditors, and they are paramount to any
mere State dpolicy or general interest of the
public, and are superior, by express agree-
ment, to any rights of the State as creditor.
They are to be enforced as other contractual
rights are enforced; at least they are to be
enforced so far as practical means ¢an be
reasonably employed to that end.

THE MINORITY BONDHOLDERS.

3. Next, as to the right of the bondholders
who have intervened and become defend-
ants to resist the appointment of receivers
and to insist upon a sale of the canal.

It is certainly a well-established general
rule that trustees of a railroad or canal
mortgage represent the bondholders in all
legal proceedings carried on by them affecting
the trust to which the bondholders are not
actual Fartles, and whatever binds the trus-
tees, it they act in good faith, binds the
cestut que trusts. It issaid by the Supreme
Court unat the trustee in such case ‘“‘repre-
gents the mortgage, and in executing
his trust may exercise his own dis-
cretion within the scope of his .pow-
ers. If there are ditferences of opinion
among the bondholders as to what their in-
terests require, it is not improper that he
should be governed by the voice of the ma-
i‘orlty, acting in good faith and without col-

usion, if what they ask is not inconsistent

with the provisigns of his trust.”
(Shaw  vs. Railro Co., 100 S8 5y
612.) Here it is alleged, and the alle-
gation. is not controverted, that the

trusiees tor the bondholders under the act
of 1844, in taking these proceedings are act-
ing with the approbation and at the request
ot hoiders of a large amount of the bonds;
and in the case of the trustees for the bond-
bolders under the act ot 1878, that they are
acting tor the holders of a majority of the
bonds in amount. There is no charge that
the trustees are not acting in geod faith; and
in the absence of such charge and proof of
the fact, the court must assume that their
conduct is hona fide. And that being so, it
follows that a miunority of the bondiolders
wuuid have no bt tofatorvena b 2ol

Vi
the nroceedmﬁ‘s. orn'to interpose any éﬁﬁmc-
e

tion to the relief prayed by the trustees, that
relief being consistent with the trust.

4, As 1 have before stated, there is no con-
troversy in regard to the facts as to the
broken condition of the canal, and the utter
insolvency of the company. In their answers,
both the canal compuny and the State ex-
pressly admit that the company is insolvent,
and that it has not puid any interest on the
bonds issued under the act of 1844 since the
coupons that fell due in July, 1864, and that
the principal of said bondsis also over due
and unpaid. It is also admitted that the
company is without credit, and that it is un-
able to borrow uny money for repairs to put
the canal in condition for business. In fact,
the canal is going to utter waste and ruin,
and the company is wholly unable either to
repair or to use the work in any manner
whatever.

There can be no doubt, I think, that these
facts are amply sufficient, both upon princi-
ple and guthority, and especially in view of
the expres stipulations tor possession in the
event of defaults by the company, to entitle
the complainants to the appointment of re-
ceivers,

In the case of the American Bridge Com-
pany vs. Heidelbach, 94 United States, 788, the
bill was filed by trustees upon a wortgage not
unlike in several particulars the mortgage in
this case made under the act of 1844. There,
besides the bridge of the company, the mort-
gage included “the rents, issues and profits
of said bridge, as far as the same are not re-
quired to pay the necessary expenses of keep-
ing in repair and operation said bridge,
which rents, issues and profits,” it was de-
clared, ““are hereby pledged to the payment
of said interest as it matures, and to the es-
tablishment of a sinking fund for the re-
demption and payment of the principal of
said bonds,” &c. It was further provided
thatif the interest were in default for six
months,the trustee, upon the written request
of the holders of one-half of the outstanding
bonds, might take possession of the mort-

aged premides, manage and operate the
gudge, and receive and collect all rents and
claims due and to become due to the com-
pany. The interest on the bonds being in de-
fault, the trustees filed their bill; and the
Supreme Court, in declaring the rights of the
trustees under the mwortgage, said: *‘In this
case, upon the default which occurred, the
mortgagees had the option to take personal

ssession of the mortgaged premises, or to
ie a bill, have a receiver appointed and pos-
session delivered to him. In either case the
income would thereafter have been theirs.”

And inthe case of the canal company vs.
Vallette, (21 How. 414,) bonds had been issued
by the canal compauny, pledging the real and
personal property of the company for the

ayment of the debt and interest, and on the

ace of the bonds it was stipulated that the
principal sum was the first and only loan
created by the company under its charter
for the completion ot the canal; that the
faith of the company and their effects, real
and personal, were pledged for the payment
of the debt and interest; that the honds
should have a preference over all debts to be
thereafter contracted; that in default of the
payment of interest, the holders of the bonds
might enter into possession of the tolls, water
rents and other income of the company, and
might apply to any court of the State ‘Fed-
eral or State) for the appointment of a re-
ceiver, and that the compan would
not appeal to any other court. There was
a default made in the payment of the interest
on the bonds, and the bondholders filed their
bill in the Circuit Court of the United States
to enforce the stipulations in the bonds as
being in thenature of a mortgage, and for
the appointment of a receiver. They alleged
that the company was insolvent; that its
stock had no value, and that the canal was
exposed to dilapidation and ruin, and they
had no ability to remedy such disaster. The
Circuit Court entered a decree for the en-
forcement of the covenants in the bonds, and
appointed a receiver; and that decree was
g{ﬁrmed by the Supreme Court of the United

ates,

Other cases in support of the same propo-
gition might be referred to; butIdeem it suffi-
cient to refer only to High on Receivers, (2d
ed.,) sections 379, 380 and 381, where the cases
will be found collected.

RECEIVERS TO BE APPOINTED.

Upon the whole I cannot doubt as to the
right of the complainants to have receivers
placed in charge of the canal and all the
property and effects of the comfmny within
the limits of this State. I shall, therefore,
appoint receivers. But it is not to be under-
stood that because receivers are appointed
it is to follow as matter of course that power
is to be conferred on them to issue certifi-
cates to constitute additional liens or charges
on the property. That will depend upon
what may shown to be the actual con-
dition of the work, the amount required to
put it in good repair, the feasibility of re-
storing to the operation ot the canal a
sufficient number of boats and boatmen,
with a reasonably certain prospeet of such
an amount of tonnage as will pay not
only ordinary expenses, but yield a revenue
applicable to the payment of the interest on
the preferred debt. Without this it would be
simply an experiment of doubtful success,

bondholders having the preferred liens. As-

the condition of the canal and the probable
cost of repairs and the feasibility of oper-
ating the work, it shall be determined that
it is not practical or wise consistently with
the rights and interests of those concerned
that any attempt should be made to restore
and operate the work by the creation of
additional preferred liens, then it will become
necessary: to consider and determine the
question of sale. Until then that question
will not be decided. R. H. ALVEY.

February 21, 1890.

RECOMMENDED FOR RECEIVERS.

On Suturday, February 22, Bradley S. John-
son, on behalf of the 1844 hondholders, filed
with Judge Alvey a paper recommendius
the appointment of Braaley S. Johnson an
John 8. Gittings as receivers for the canal.

COWVWMENTE NWN MIrS anssrrosrs

suming the power of sale to be available, the
bondholders under the act of 1878 would be
entirely secure in the salable value of the
canal, provided there be no superior liens
created. But the situation of those standiag
behind them is very different, and the rights
of the deferred lien holders must not be sac-
rificed or impaired by experiments of doubt-
ful propriety.
PRACTICAL MEN TO BE CHOSEN.

In the selection of receivers I shall aim
to Set men of practical knowledge and ex- |
perience in the operation of the canal, and
of reliable judgment as to the future pros-
g:ets of the work. They must, of course,

lmegartial as between all the parties con-
cerned and the conflicting interesis involved,
and as they will be the officers and repre-
sentatives of the court, I shall require that
they be residents of the State, and subject
at all times to the immediate control and
jurisdiction of the court. And if, after
eing furnished with such information as
the receivers may be able to furnish as te
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NATIONAL GAMES.

They Quit Even.
(Special to the HERALD.)

New York, June 20, 9.40 p. m.—The
National base ball games played to-
day, the first named club indica-
ting the place where the game was
plaved, resulted as follows:

Boston, 14; Baltimore, 12,

New York, 6; Philadelphia, 4. First
game.

New York, 14; Philadelphia, 6. Sec-
ond game.

Pittsburg, 7; Louisville, 6.

Cleyeland, 7; Chicago. 3.

Washington, 16; Brooklin, 12.

8t. Louis, 4, Cincinnati, 2.

NEWS AND COMMEN1S.

Erastus Wiman, the one-time rail-
way magnate was sentenced to Sing-
Sing for five years and six months,
yesterday, for forgery.

COURT OF APPEALS CASES.

Judgment Reversed in One—More
Evidence Wanted in Another.

The judges of the Court of Appeals
met at Annapolis on Tuesday and
handed down opinions in a number of
cases.

In the case of the Norfolk and
Western Railroad Company vs.
William Hoover Judge McSherry de-
livered the opinion. He stated that
this was an action for personal injuries
received by Hoover as the result of
alleged negligence on the part of his
fellow-workmen. Hoover was an
engineer, and had warned the brake-
man not to let him down a grade he
was about to descend, as fast as he
had done the other. Tmmediately
afterward he found that, in descend-
ing the grade, the brakes were not
applied by the brakeman, and, after
signals to brakemen to down brakes,
and efforts to stop the train himself,
he seeing a collision unayoidable on
an approaching trestle, jumped from
the train, and was injured, For these
injuries he brings suit. On trial, he
proved that the reputations of the
two brakemen were those of drinking
men. This, the Court of Appeals
says, it was no error to allow as evi-
dence. The proper way to fix re-
sponsibility was to show that the
company had not used due care in
selecting the men, and their general
reputation of drunkenness was proper
evidence. The court decides there
was error in not ruling that the com-
pany was not responsible unless it
was proved that it was negligent in
employing Shull,the train despatcher
who employed the trainmen,was only
a fellow employe. The court said it
wasg an error to require general repu-
tation of the drunkenness of an em-
ployeto be brought home to the
knowledge of the defendant before
the accident to make him liable.
Judgment reyersed, with costs, above
and below, and new trial awarded.
The accident occurred in May, 1891,
on a freight train from Shenandoah,
Va., to Hagerstown. M. L. Keedy
and W. C. Griffith were counsel for
Hooyer; Douglas for the railroad
company.

MORE EVIDENCE. WANTED.

By Judge Fowler—The burgess and
commissioners of Williamsport, &e.,
vs. Frank H, Darby. By the act of
1890, chapter 613, the boundaries of
the town of Williamsport were ex-
tended, and it is not contended that
the property here in question is not
within the new limits. The aect of
1890 said the new property was to be
taxed by the town at the valuation
the county placed upon it. Mr.Darby
refused to pay the new town tax bills,

* alleging he was assessed without

notice. The court considered the act
of the legislature notice enough if the
counsel had proved below that the
levy was made on the county assess-
ment. The court remands the case
further evidence.

A Fire, But no Damage.

Simoke seen issuing from the cooper
shop of Emmert Bros’. flouring mill,
East Antietam street, at 10 o’clock,
last night, raised an alarm that
brought a prompt response from all
four fire companies. Shavings in the
‘shop had caught fire, but the flames
were quenched before any damage
wasg wrought and before any of the
companies arrived. The ever-prompt-
ness of the firemen plcaes Hagers-
town’s volunteer service c¢n a footing
with any in the country.

City Band Excursion.

Thaere will be many amusements at
Island Park on Saturday, such as
dancing, fishing, boat racing, swing.
ing and athletic sports. The City
Band will furnish choice music.
Special train leaves at 7.30 a. m. re-
turning leaves park at 6.30 p. m,
Round trip, 50 cents. Tickets good
on regular noon trains. .

PI1HY AND PERTINENI1.

Sinvall Ttems of General Interest i
1own,County and Elsewhere.
T'hose who think too little are sure
to talk too much.
The strawberry season is rapidly
drawing to a close.

B. A. Garlinger shipped ten - fine
horses to Washington yesterday.

The insidious mosquito has arrived
and will be one of the summer an-
noyances.

Joseph Stouffer, a farmer along the
Smithsburg pike, will cominence
haryesting Saturday.

We still insist that Washington
county has the best summer resorts
of any county in the state.

There is talk of organizing a drum
corps of eighteen or twenty pieces for
the First Hose Uniformed Rank.

H. W. Hurley shipped 20 head of
cattle and 60 shoats to a firm in Read-
ing by the W.M. R. R., yesterday.

Cranks may come and cranks may
go, but the euphonious name of Hag-
erstown will ever remain the same.

Martin Hess’s barn, at Four Locks,
this county, was completely destroy-
ed by the storm Monday afternoon.

Justice James B. Warner, this city,
has his third set of teeth. He has a
child that was born with two teeth.

C, E. Mentzer will shortly com-
mence the erection of his residence on
the corner  of North and Locust
streets..

Urias Gross has been chosen elder
and D. Frank Bussard deacon of Ho
ly TrinityMemorial Lutheran chureh,
Sharpsburg.

Governor Brown wag much impress-
ed with the efficiency and faithful-
ness of the militia at Frostburg upon
visiting there,

The corner stone of the Colored
Christian church, West Antietam
street, will be laid Sunday July 1, at
3 o’clock p. m.

The carpet caught fire from a gaso-
line stove at Mrs. Rudolph Beck’s resi-
deunce, Salem ayenue. Prompt detec-
tion saved a damaging fire.

C. C. Walts & Co., druggists,South
Potomac street, have put out a very
pretty new sign in black and gold.
M. R. Hawken was the artist.

D. G. Pentz, Greencastle, C. V.
operator at Harrisburg, had his hand
badly burned on Sanday by lightning,
while working at his instrument.

The College commencement at St.
James took place yesterday Afashion
able dance was held last night. A
few persons from this city were pres-
ent.

Franklin and Marshall College
trustees, Lancaster, elected George
F. Baer, L, L. D., of Reading, presi-
dent, and Attorney General W. U.
Hensel, yice president.

Miss Emma M. Marine, of Balti
more, whotook poison by mistake
while visiting bher rister in Mont
gomery county, ied Tuesday. She
was known in Hagerstown.

George Anders, a merchant of New
Windsor, gave a banquet to the
graduates of New Windsor College,
in honor of his guests, Mrs. Harry B.
Irvin and Miss Belle Cadden of this
city. i

Messrs. J. 8. Emmert and Son have
received an imported registered
Scotch shepherd dog. Mr. J. 8. is
yery proud of his canine pet and will
gsend him out to his Forge farm to herd
sheep in his peach orchard. -

Dallas Smith left his horse and bug-
'gy stand on the railroad track at
Cushwa’s warehouse, Williamsport,
whiled he walked away a short dis-
tance to talk to a fiiend. A Western
Maryland freight train came along
and completely demolished the bug-
gy. The horse escaped with slight
injuries.
A Driving Accident.

Mr. Josiah Williams and an invalid
sister, Miss Ella, of Funkstown, were
out driving in a stick wagon on Tues-
day evening and just as they were
passing the Hartle farm below Rose’s
mill, the horse tread on a piece
of tin which caused him to scare
and run up an embankment. Mr.
Williams was thrown out and drag-
ged several feet but still held to the
lines. ~The' wagon  soon upset
and Miss Ella fell on a pile of stones,
suffering an ugly gash in her forehead
and sustaining internal injuries. Mr.
Williams received slight bruises. The
horse ran a few yards down the road
dragging the overturned vyehicle,
which was completely demolished,
before the animal broke the harness
and galloped off.

Messrs. Thrush and Stough had just
manufactured the stick wagon to
order and it was a fine machine.

Not Too Old to Celebrate.

On Monday, Juiy 9, the pleasant
little town along’'the Potomac—
Sharpsburg—will reach the age of one
hundred and thirty-one years, It
was laid out in 1763, by Clol, Joseph
Charline, and named in honor of

Governor Horatio Sharpe, who was
at that time governor of the province
of Maryland. The muster roll of Col.
Chapline, who was a colonel in the
Frengh and Indlan war and stationed
at Fort Frederick, is now the prop-
erty of J. P. Smith. Itis the inten-
tion of the residents to appropriately
celebrate the anniversary.

Cumberland Firemen. Pleased.

At a meeting of the Hose Fire Com-
pany, of Cumberland, resolutions
were passed extending to the people
of Hagerstown in general and the
Western Enterprise Fire Company,
of this place, in particular, their
thanks for courtesies extended the
company during the recent firemen’s
parade here. Thev also extend their
thanks to Chas. W. Porter and Mr.
Peterman for a handsome wreath of
flowers donated on that occasion. The
fire department, of Cumberland will

ave a parade in the near future, led

by the Concert Band.

T MTLE 10 ST

GRANTS EXTENSION OFTIME

Transportation Company'’s
Contract Approved.

TO BE KEPT UP AS A WATERWAY

The Cost of Restoring the Canal
After Flood of 1889 Talkes

Precedence Over the
Labor Claims.

Judge Stake filed his opinion in the
greatly agitated canal case Tuesday
afternoon shortly before 2 o’clock,
It was the case of Brown et. al,, Trus-
tees vs. The Chesapeake and Ohio
Canal Company. On Febiuary 15,
last, John K. Cowen and Hugh L.
Bond, Jr., argued the case for the
trustees, and Attorney General John
P. Poe for the state,in favor of a
sale. Bernard Carter, Gen. Bradley T.
Johnson, of Baltimore; J. Clarence
Lane, this city, and the late 8.
Teackle Wallis, of Baltimore, and-
Henry H. Keedy, of this city, have
also figured asattornies in the litiga-
tion over the cansl at various times.
The trustees asked for an extension
of time for the continuance of the
canal as a waterway, which Judge
Stake grants.

The opinion in full is as follows:

Brown, et al trustees, vs. the Ches-
apeake and Ohio Canal Company.

Nos. 4191 and 4198 Equity. In the
Circuit Court for Washington Coun-
ty, sitting as a Court of Equity.

The report of the surviying trus-
tees under the mortgage of 1848, has
been filed in the cases, showing their
proceedings under the decrees and
orders of this Court by which they
were put in possession of the Chesa-
peake and Ohio Canal.

The report shows that by reason of
the great length of time during which
the canal was allowed to remain un-
repaired after the flood of 1889, the
work of restoration and its cost were
greatly increased. The time for the
completion of the work of repair had
been extended from the first of May
to the first of August, 1891, and it
was not until the latter month that
the water was turned into the canal
through its.entire length. The re-
port further shows that the amount
expended in making the repairs was
$430.764 43- that the net amount re-
ceived from tolls, reants and other
gources to December 1st, 1893, was
$270.970 73, and running expenses,
$250,327 17. The report also shows
that in 1892 the number of boats on
the canal inecreased to 182, and that
some new boats haye been built since
then to replace some old ones. It
also shows that in 1891 the tonnage
of coal on the canal was 50,633 14
tons; in 1892, 265,799 08 tons, and in
1893, 836,205.11 tons.

It sets forth that the provisions of
section b, sdib section 6, of the decree
of this Court passed October 2nd,
1890, have greatly interfered with the
more complete and advantageous
restoration of the traffic of the canal.
It then states that the trustees have
entered into a contract with The
Chesapeake and Obio Transporta-
tion Companyof Washington County,
a corporation under the laws of this
State, whereby the latter company
agrees to furnish all the boats need-
ed to transport traffic oifering for
transportaticn on the canal, and
further agrees to guarantee to the
trustees a fixed net reyénue of $100,-
000 00 per annum. A copy of this
contract is filed with the report, the
contract being upon the express
condition that the game shall
not be affective unless or until this
Court shall approve the execution of
it. The performdnce of this contract
on the part of The Chesapeake and
Ohio Transportation Company is to
be secured by a good and sufficient
bond. The contract provides that
the Transportation Company may at
its own cost and expense, use or fur-
nish electricity as a motive power
for the propulsion of boats, but so as
not to interfere with the operation of
boats by animal or steam power as
now used. But it is also provided
that notbing in the contract shall be
taken to give to the Transportation
Company any exclu ive rights what-
ever on the canal, or to prevent the
trustees from making with any other
person or corporation a contract or
contracts similar to it in whole or in
part. On the other hand the Trans-
portation Company is required when
it undertakes to furnish electrical
power for any boats to furnish to all
boats without preference of one over
another. .

Upon this the trustees ask :

1. That an order may be entered
ratifying and approving the execu-
tion by these trustees of the agree-
ment with the said Transportation
Company. and authorizing the trus-
tees to deliver the same,

2. That the period of four years
from the first of May, 1891, mention:
ed in subsection 6, of section 5 of the
decree of October 20d, 1890, be ex-
tended until the end of ten years
from the date of the entry of said
order.

Copies of the report and petition
were served on the solicitors of record
for the State of Maryland, the Attor-
ney-General of the State and solici
tor of record of the Chesapeake and
Ohio Canal Co. An answer was filed
by the Attorney General on behalf
of State of Maryland. The answer
objects to the granting of the prayer
of the petition:

Because the requirement of the de-
cree that reports should be made by
the trustees at the close of the boat-
ing seasons has not been observed
and obeyed; because,by the 6th para-
graph of section 5 of the decree it is
provided that four years from May
1st, 1891 should be allowed to the
trustees to make the trial whether,
after. repairing the canal, they could
operate it 8o as to produce revenue
with which to pay the bonded debt
of the ecompany, and if at the end of
such four years there ghall not have
been tolls and reyenues derived
from the said canal and the proper-
ty and rights appurtenant thereto,
(over andaboye the awmount neces-
esgary to pay current operative ex-
penses and to keep the canal in re-
pair) sufficient to liquidate and dis-

charge the amount of the costs of re-

pairing and restoring the canil to a
working eondition from its present
broken condition and the amount of
money required to pay expenses and
compensation to the receivers and to
pay any amount that may be deter-
mined to be a preferred lien on such
tolls and revenues for labor and sup-
plies furnished to the canal com-
pany, such failure in . the tolls
and revenues snall b¢ regarded
as evidence conclusive f‘unless the
time be extended for gooil and suffi-
cient cause shown), that the canal
can not be operated so as to produce
revenue with which to pay the
bonded indebtedpess of said canal
company, and in such event the sale
decreed was to take place, that as
the said four years do not expire un-
til the first of May, 1895, the petition
of the trustees is prematare and the
Court has no power to grant the
same; because even if the Court pos-
sesses the power no case is made by
the petition which calls for its exer-
cise; that no money has been earned
to pay any part of the bonded in-
debtedness or the cost of repair.

The case was argued on the part of
the petitioners and the State of
Maryland. Two questions are in-
volved in the determination of the
matter presented to the Court.

1. Is the application for the exten-
gion of time premature?

2. If not, is there good and suffi-
cient cause shown for ~ “oxercise of
the .power of the Coi loerved in
the decree of 1890 for# sfension of
the time asked for by t! ;trustees?

As to the first I can 5t have any
difficulty. The right given to the
trustees of the bond holders under
the mortgage of 1848 to take poses-
sion of the canal and restore ic to a
working condition was based neces-
sarily upon the uvcertainties of an
experiment any not upon any accu-
rate knowledge of ensuing results.
It was not in the power of the Court
to foresee whether the undertaking
of the trustees in the attempted
work of restoration and rehabilita-
tion of the destroyed and dismantled
canal, would eventuate in utter
failure or in any practical measure of
suecess. The timeallowed was there-
fore made ehort in order that if it
should be demonstrated that no reas-
onable hope of success could be look-
ed for in that time, the sale would
be consummated. But there is noth-
ing in the letter or the spirit of the
provisions of the decree tnat would
prevent the court. from acting upon
the application for an extension of
time upon good and s ficient cause
shown if, before the ex wation of the
four years, it should a; | iar that the
physical condition of ..1e canal has
been 8o restored as to ' tke it a use-
ful artery of trade, and the progress
towards the recovery of its traffic
such as to indicate an inereasing and
prosperous volume of business. There
does not appear to me to be any good
reason for postponing such action
provided therequired cause be ghown
for present actiou. While it is true
that the trustees have failed to ob-
serve the order of the Court in mak-
ing annual reports of their proceed-
ings such delinquency iwhile not to
be excused, cannot deprive those for
whom the trustees were appointed to
act of any substantial rights guaran-
teed to them under the deeree.

Does it then appear to the Court
that there is good and sufficient cause
shown for the extension of the time
allowed to the trustees for the opera-
tion of the  canal? In considering
this question the position of the peti-

tioners or rather that of the bond-.

holders for whowmn they act must be
remembered. . The great project of
building the Chesapeake and Ohio
Canal, econceived by the bold and
broad minds of a century ago, and
put into execution by the persistent
energy of succeeding generations,had
in 1844 reached a point where humili-
ating failure appeared to be the end
of so much struggle and the expendi-
ture of so many millions of dollars.
Under the act of 1844 the bond-hold-
ers who adyanced their money for
the completion of the canal were
given under the mortgage of 1848 a
lien on the tolls and revenues of the
canalfor the repaymentof theirmoney.
‘When in 1889 the flood left the canal
a wreck and the company bankrupt,
the bondholders of 1848 applied to the
Court for leave to rebuild the canal
and make an effort on their own be-
half to render’ the work, 1f possible,
the means of repaying some of the
money expended by them for its con-
struction. The leave was granted and
upon the faith that a reasonable op-
portunity would be giyen them to
work out the experiment, a large sum
_of money was expended in the resto-
ration of this great a‘tificial water
way. That this sum was larger than
was expected would be necessary, is
no reason for limiting the time in
which to realize the probable wisdom
of the effort.

It is shown that within the short
time since the canal has been re-
opened for business the tonnage has
greatly increased and the number of
boats has been greatly enlarged. The
canal is in excellent condition and its
usefulness as an instrument of trans-
portation is growing. In spite of the
uncertain tenure of the trustees and
the doubts as to the permanence of
the canal as a water way there has
been a reasonable measure of success-
ful growth in its business. To sud-
denly susnend its operation while in
a condition of active life before the
opportunity is fairly given to show
the result of the experimnent, would
not be good faith to those who have
undertaken so great a work under the
sanction and proteetion of the Court.
I think there is good and suffieient
eause shown for the exercise of the
power of the Court rererved in the
decree of October 2, ¥, and I will
grant the extension ask' 1for by the
trustees. It is only 'uoy allowing a
period of time sufficient to induce
boat builders and boat awners to em-
bark in the business of canal traffic
that the highest development of the
business can be secured.

The Court is asked to sanction the
contract proposed tobe concludedwith
the Chesapeake and Ohio Transpor-
tation Company of Washington
county.

By this it is agreed that the trus-
tees will maintain and operate the
canal as a water way during the con-
tinuance of the agreemnént, unless it
be destroyed by flood or other cagual-
ty.-beyond the ability of"the trustees
to rebuild or repair; that the Trans-
portation Company will place in ser-
vice as many boats as may be neces-
sary to transport coal and other traf-
fic offering during the continuance of
the agreement; that the said com-
pany guarantees net revenue to the
trustees from the trust estate over
and above the expenses of ordinary
operation and repair, and agree to
make good any deficiency in any year
80 as to equal said amount, and will
furnish bond or other seearity to in-
sure the prompt and faithful perfor-
mance of its gunaranty; that the
charges for tolls and other dues shall
not be changed without the cousent
of the Transportation Company. It
is provided that nothing in the agree-
ment shall in any way affect the
rights or powers of the trustees under
tne present or any future orders of

the Court, to manage, lease, sell, or
otherwise dispose of any property
not actually needed in the operation
or maintenance of said canal as a
navigable highway, ;

Of course, this contract can in no
manner affect the general rights ofthe
publicto the use ofthe canal as guaran-
teed by the charter creating it as a
navigable highway. And the con-
tract itself proyides that mnothing
therein shall be taken to give the
Transportation Company any execlu-
sive rights whatever on said canal, or
to prevent the trustees from making
with any other person or corporation
a contract or contracts similar thereto
in whole or in part, or that the use of
electrical power, if it be found prac-
tical, shall interfere witli the use of
animals or steam by individual boat
owners.

I see no reason for not allowing said
contract to be entered into by the
trustees, as it provides a certain fixed
net revenue and does not prevent the
earning of more if possible.

I will therefore sign an order rati-
fying and approving the execution of
said contract by the trustees with the
Transportation Company and au-
thorizing the delivery of the same,
and also extending the period of four
years from May 1, 1891, mentioned in
the subsection 6 of section 5 of the
decree of October 2, 1890, antil the
end of ten year from that time.

While this opinion was in course of
preparation, application was made
for a hearing on the part of certain
creditors of the Chesapeake and Ohio
Canal Company. A petition was
filed in the proceedings by F. T. God-

dard on behalf of himself and other |.

creditors. These claims for the pay-
ment of which the Court is asked to
make provision are for labor and ma-
terials furnished to the Canal Com-
pany as a part of its operating ex-
penses prior to the flood of 1889 and
remaining unpaid up to and at the
time the trustees for the holders of
the bonds of 1844 were authorized to
take charge of the canal for the pur-
pose of restoring and operating itasa
navigable highway. At this hearing
it was suggested in the argument of
counsel that the Court had power to
provide for the payment of these
claims by the application of the prin-
ciple laid down in the cases of Fortic
vs. Schall, 99, U. 8,, 235; Miltenberger
vs. Logansport R. R Co., 106. U. 8.,
117; and Union T'rust Co. vs. Souther,
107, U. 8., 489. These were cases in
which railroad companies were in-
debted by way of mortgage, where,
after default had been made and to
prevent a foreclosure sale, the hold-
ers of the mortgage inyoked the in-
tervention of a Court of Chancery for
the appointment of areceiverand the
continuance of the business of the
railroad with the view of maintain-
ing the earning power of revenue and
income for the benefit of the holders
of the mortgages., In such cases,say
the Court, it is clearly within the
power of Chancery as a condition of
issuing the necessary order to impose
such terms in reference to the pay-
ment from the income earned during
the receivership, of outstanding debts
for labor and supplies as may
under the particular circumstances of
the case appear to be reasonable.
This doctrine is based upon the
plainest principles of justice. If the
corporation is to be maintained in its
working condition for the benefit and
advantage of the holders of a mort-
gage upon it, such mortgage creditor
cannot complain of the appropriation
of the income in payment of the labor
and suppiies which have protected
and maintained the security to its
money-earning standard, If the
holder or holders of a lien upon the
canal were hefore me asking for the
appointment of a receiyer to take
charge of a corporation earning an
income through the agency of the
labor and supplies furnished by these

claimants, the imposition of terms

looking to the appropriation of such
income to their paym nt-would be
within the power and discretion of
the Court recognized in the aboyed
cited cases. !

The application of the trustees of
the holders of the bonds of 1844 in
this case was to take charge of the
canal when it was so completely dis
abled as to preclude the idea of earn-
ing an income and by the expendi-
ture of their own money restore it to
a working condition whereby it might
be enabled to repay to them the
amount so expended as well as its
prior indebtedness to them for money
advanced in its construction. This
expenditure, amounting to $430,764.-
43, they were not only required to
make or restore the canal to a work-
ing condition, but were also required
to pay off the lien of $500,000, and ih-
terest thereon, created by the Act of
1878. Conceding for the sake of the
argument that the contention made
at the hearing, that these labor and
material claims stand in the position
of salvage and as such are entitled to
the consideration of the Court, they
cannot take precedence of the claim
for the expenditure of $430,764.43 for
the restoration of the canal, to say
nothing of the legislative lien of 1878
created for a similar purpose. It is
to be observed also that there is noth-
ing in the case from which the Court
can determine the character and
amounts of .these claims. With a
view of enabing the Court to ascer-
tain such facts and the rights of these
holders to any relief that the situa-
tion of affairs may hereafter warrant,
I will upon their application make
such order as will accomplish it.

EDWARD BTAKE.

New Men Signed.

In the game with Martinsburg on
Friday two new faces will be seen on
the home team: Gray a pitcher, who
comes well recommended, and Barney
Mulhall, a catcher, who is a first-class
back stop, batter, base runner and a
great coacher. One of the features of
the game will be Mulhall’'s coaching.
He will without a doubt make a hit
with the base ball cranks.

Martinsburg’s team will be the same
as it was three weeks ago when Ha-
gerstown was beaten in the first game
of theseason. Rider, the left-hander,
will piteh and will be ably supported
by Pitzer, the favorite all round play-
er. Game will be called promptly at
3.80 as the Martinsburg club leaves for
home at 6.30 p. m, 7

A Boy's Arms Broken.

Yesterday morning Clinton Miner.
a 16 year-old son of Dallas Miner,
Salem avenue, met with a very
painful accident at the Pin Factory
in the West End, where he was
employed. He was standing on a
box adjusting a belt when the belt
caught him and with great violence
threw him forward heavily to the
ground. Both arms were broken at
several places, one arm sustaining
three fractures between the wrist and
elbow. He was removed to his home
where Dr. E.A. Wareham successfully
dressed the wounds and he is resting
very comfortably.

PERSONAL MENITION.

About the Movements of People
Who Come and Go.

Miss Lou Shaffer, of Frostburg, is
the guest of Miss Evelyn Stefty, Wil-
liamsport.

Miss Katharine Price, who was
vigiting the family of Mr. 8.D.Martin,
has returned to her home in Fred-
erick.

Mr. Frank Richardson, the shrewd
correspondent of the Baltimore Sun,
is at the Hotel Hamilton.

Mr, Walter Dayidge, Sr., and Mr,
Walter Davidge, Jr., both preminent
lawyers, of Washington, were in this
city yesterday.

Miss Anna Zeigler, of Gettysburg,is
yisiting Miss AltaGarver,West Frank-
lin street.

Miss Nettie Wolfe, this city,attend-
edthe Hays-Spielman wedding, in
Greencastle yesterday.

Mr. Edward W. Miller,barber, West
Washington street,has returned home
from attending the funeral of his
grandmother, Mrs. Catharine Salz-
giyer, near Gettysburg.

Miss Bertha Funk of this city, has
gone to Washington, where she will
be the guest of Miss Perkins for
seyeral days.

Mr. John H. Earhart, of this city,
left for Westminster, yesterday after-
noon to attend the commencement
exercises of the Western Maryland
College. His daughter, Miss Edith,
is one of the graduates.

Mr. Clarke Kieffer is on a several
days visit to Lancaster, Pa.

Misses Nellie, Sallie and Ella Bell,
who were the guests of Miss Emma
Kreps, haye returned home.

Mr. Harvey S. Seiss has accepted a
position with the Metropolitan Life
Insurance Company, of New York,

Mr. Charles F. Manning left yester-
day for his future home at Portland,
Me. His brother, of the United States
Army,who was very ill at Hot Springs,
Arkansas, is much improved,

Messrs, Thos. P. Gilleece, Frank K.
Little, John M. Smith, Thomas J.
Wiener and John McAvoy, of Han-
cock, who recently joined the Hagers-
town Catholic Beneyolent Legion,
were entertained at banquet at
Moore’s Cafe by that orgaaization,
last, night.

Mr. C. King Keedy was attracted
to Chewsville by the magnetism of
beauty of several young ladies last
evening, 2

Mr. R. W. Curtis and son Wi liam,
of Harrisburg, tormerly of this city,
are visiting Mr. D .F. Newcomer, this
city.

Mrs. J. E. Schindel, this city, is
visiting her father, Mr. A. J, White,
Chambersburg. _

Masters Frank Delamarter and
Austin Garver .left this morning on
the 6 30 train for Cleveland, Ohio.

Mr. Charles Hull, son of D. Frank
Hull, is very sick.

Prof. Frederick Metzger, principal
of the Hi-h School,at Frostburg,Md.,
arrived home yesterday.

THE SCHOOL BOARD.

Radical Changes Contemplated in
the City’s School System,

The school commissioners held a
session yesterday afternoon.Secretary
Pearson was not present,haying gone
to Lancaster to attend the commence-
ment at Franklin and Marshail Col-
lege. Miss Mollie E. Grimm appear-
ed before the board.and asked per-
mission to continue the use of the
Rohrersville schoolhouse for the meet-
ings of the Women’s Christian Tem-
perance Union which has been hold-
ing sessions in the building for the
past seven years. The board decid-
ed to grant the use of the building,
provided the district trustees concur-
red. The board passed upon a num-
ber of estimates from district trustees
for minor repairs to their respective
school buildings. A number of re-
quests for appropriations were order-
ed to be sent back to their sources
for definite revision.

The board expects to meet daily,ex-
cept Tuesdays and Saturdays,for the
next ten days to clear up accumulat-
ed business. 'l'hne subject of new
schoolhouses may be discussed at to-
day’s sesrion. No appointments of
county teachers will be made during
this series of meetings, or until some-
time after the examinations for
teachers,which will be held, July 6
and 7. Appointments may be made
for the city schouls, however, during
the last days of continuous session.

It is understood that the board has
in contemplation a number of radical
changes in the school system in this
city, Thechanges will hinge upon
the transfer of the Male High school
from the Academy to the spacious
third fioor of the Winter street build
ing. The Winter street structure is
one of the flnest schoolbouses in the
state and the third floor affords an
admirable recitation room.

In theevent of this change a corps
of professors to teach specific branches
would be employed. They would al-
ternate daily between the two schools.
One would teach the dead languages,
another mathematics,another history
and literature and so on. This turn,
it is believed would result in material
benefit to the two departments.

As a result of this departure
changes would be made in the bound-
ary of the city school districts, so as
to equalize the attendance at the
vatious schools.Just what the changes
bewould have not yet been determin-
ed.

Repairs to the possible extent of
$500 each will be made on the Acade-
my and Antietam buildings.

The board would prefer that the
appointments of city teachers be
made by a board of trustees, as
throughout the county. It is com-
pelled by law, however, to make the
selections.

Attention Resolute Council.

All members of Resolute Council
Jr. O. U. A. M, are requested to meet
in the lodge room this evening at 8
o'clock. Business of importance.

By order of Council.

Today is Your Opportunity.

Never in your life could you buy so
many pounds of brown sugar for $1.-
00 as H. E. Snavely offers today at
his Cash Grocery on the gquare, bt.

[ Aad ditional Local on First Page.

The Power 1hat Rules.

The mayor of Hagerstown is a Re-
publican. The council is Democratic.
Result: Row, wrangle and conten-
tion over the appointments. In Cum-
berland the mayor is a Democrat and
the council is Republican, but so far
harmony and good feeling has pre-
vailed.—Cumberland News.

A (ood Appetite.

Always accompanies gold health. and
an absence of appetiteis an indication
of something wrong. The universal
testimony given by those who have
used Hood’s Sarsaparilla, as to its
merits in restoring the appetite, and
as a purifler of the blood, constitutes
the strongest recommendation that
can be urged for any medicine.

Hood’s Pills cure all liver ills,
biliousness, jaundice, indigestion,sick
headache. R25c.

A Populist Club.

The Central Populist club, of Ha-
gerstown, was organized in Adam
Garis’ law office with W. H. Lewis.
president; L. A. Rowe. vice-president;
John W, Biershing, secretary; A. S.
Graris, reading secretary. Mr. Bier-
shing has refused the s cretaryship.

STATE oF OHIO, CITY OF TOLEDO, =
LUCAS COUNTY.

FrRANK J. CHENEY makes oath that
he is the senior partner of the firin of
of F. J. CHENEY & Co,, doing business
in the City of Toledo, County and
State aforesaid, and that said firm
will pay the sum of ONE HUNDRED
DOLLARS for each and every case of
Catarrh that cannot be cured by the
use of HALL'S CATARRH CURE.

FRANKJ. CHENEY.

Sworn to before me and suscribed
in my presence, this 6th day of De-
cember, A. D. 1886. .

R
{smAL. | A W. GLEASON

—_— Notary Public
Hall’s Catarrh Cure is taken internally
and acts directly on the blood and
mucous surfaces of the system. Send
for testimonials, free.

F. J. CHENEY & CO., Toledo, O,

(=F~Sold by Druggists, 75¢.
Fined for Swearing.

Lulu Scott,a white woman residing
on West: Church street, was found
guilty of disturbing the peace by
swearing, before Squire Middlekauff,
yesterday afternoon. The fine, in-
cluding osts, amounted to $6.89.Mrs,
Lizzie Secord preferred the charges.

" THE LADIES,

The pleasant' effect and perfect
safety with which ladies may use the
California liquid laxative, Syrup of
Figs, under all conditions, makes it
their favorite remedy. To get the
true and genuine article, look for the
name of the California Fig Syrup
Jo., printed near the botton of the
package.

Stop at IVushinyton:

The Brotherhood of Railroad Train-
men’s excursion to Bay Ridge Sunday
over the B. & O. R. R. will stop at
Washington geing and coming,giving
persons desiring, an opportunity of
stopping off there: It is expected
many will go.

“*Many of the citizens of Rainsville,
Indianaare never without a bottle of
Chamberlain’s Cough Remedy in the
house,” says Jacob Brown, the leading
merchant of the place. This Remedy
has proven of so much value for colds,
croup and whooping cough in chil-
dren that few mothers who know its
worth are willing to be without it.
For sale by C. C. Walts & Co, Drug-
gists.

No Bass Iishing.

Owing to the very muddy coudition
of the Potomac river there will be no
bass fishing for at least two weeks.
This is discouraging for the fisher-
men,

Sometime ago I was troubled with
an attack of rheumatism. I used
Chamberiain’s Pain Balm and was
completely cured, I have since ad-
vised many of my friends and custo-

‘mers to try the remedy and all speak

highly of it. SIMON GOLDBAUM, San
Luis Rey, Cal. For sale by C. C
Walts & Co. Druggists. °

Norman Council Jr. O. U. A. M.

The officers and members of Nor-
mau Council, No. 81,Jr. O. U. A, M,,
are requested to all be present at the
meeting of the council on Friday
evening, June 22nd at 8 p. m. Busi-
ness in which you are personaely in-
terested will be transacted.

By Order of Councilor,
: C. L. DUSANG.

W. E. KI1TZMILLER, R. S.

Excurgion to New York,

The B. & O. R. R. Co., well sell ex-
cursion tickets from Hagerstown to
New York and return at one fare for
the round trip for all trains June
22nd, 23rd and 24th, valid for return
pass?ge until June 30th inclusive.

6-21-5t.

ootbe

makes the home cirele complete. This

cr

great Temperance Drink gives pleas-
ure and health to every member of tne
family, A 25c¢. package makes 5 gal-
lons. ~Be sure and get the genuine.
Sold everywhere. Made only by
The Chas. E. Hires Co., Philada. J

Send 2¢ stamp for heantifi) i A {

Special Clothing Sale,

We have made sweeping reductions
in the prices of our entire stock of
Ready Made Ciothing. Look at the
following prices. You can save money.

Childrens Knee Pants 22¢ R, P. 250
g o " 400 " 00
Boys Working > 65c ‘¢ 90c
Mens a3 ) 6hc 90c
Childrens Buits 90c ¢ $125
Mens Dress Pants SN et 200
Childrens Suits 225 ¢ $3&3 K0
Boys Suits 300 * 48450
Young Mens Suits 86 - 4&500
$3 LES o, { 55301 B 6&6 50
Mensg;Casmett Suits 800 ¢ 4 50
5 A o 500 *750&8 00

T DreRgi i P00 10 00

** Cheviott - * 800 % "11¥18
* Clay Worsted Suits 1000 .. 14 00
‘" Working Shirts 20c 2%e
" " 0 400 - 500
4. Dreag -8 40¢  * 50c
We want to reduce our stock of
Ready Made Clothing, and will give

you the benefit of our profits, come
*‘look” and get our prices.
McCARDELL BROS.
The Leaders of Low Prices.
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