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George S. Brown, James Sloan ( Nos.4191 and 4198 Equity
and others ( Consolidated.
(
VS % In the Circuit Court for Washe
The State of Maryland and others(

ington COunty, Maryland,

(
%
( To the Honorable, the Judges of
id Court.,

The petition of Qa“ /% ﬁf(/zl o @/‘7)‘4 respectfully

shows to Your Honors:

1. That by Chapter 136 l/é, 1896, of the Acts of the General Assem=
bly of Maryland, the State of Maryland waived and assigned all its liens

. by way of mortgage or otherwise upon the property of the Chesapeaked

Chio Canal Company which has been decreed to be sold in the above ‘cases,
and that said waiver was made by the said State in favor of certain judg-
ments and labor claims specified in said Act of Assembly, provided the
same were proven, aUthenficated and certified by one of the Judges of
this Court in accordance with the requirements of said Act.

2, Your petitioner further shows that he now has a judgment in the
Circuit Court for Allegany County against the Chesapeake & Ohio Canal
Company, the same being No, L2 06 *rialily sl miiii i 7 Term, 18 6

for the sum of %JZ/GS// &3

and that said Judgment

% @w oot wa leiece é lt/ux_g @49 ’a(/:u Qo€ gaideD sees
is Zo

vered by said Act of Assembly ond is incltided in the claims spec=
ﬂified therein in favor of which the said State has waived its liens upon
the property of the cﬁesapeake & Ohio Canal Company, and that your peti-
tioner has caused said judgment to be properly authenticated and that
the same has been duly certilfied by one of the Judges of this Court and
directed by him to be filed therein, ‘

3. Your petitioner now charges that he is advised that he is a prop-

er party to the proceedings in the aforesaid cases and now prays Your ‘

Honors to pass an order hereon making him a party defend:.nt in said-cau-

ses, with the right hereafter to participate in any further rroceedings
that may be had therein.

4
And as in duty bound, ete. /.
e : aééiis (—z?37ﬁ§%;;;é2%¢c4a4z,/<
-:’t

So;;gitor for Petitio
:% '




Upon the foregoing petition it is ordered this /57 day of April,

1896, by the pircuit court for Washington County, sitting as a Court or
Equity, that VJW/&/L( 2 d%/xt/”“— the fore=-

going petitioner be and he is hereby made a party defendant in the above
entitled causes, with the right hereafter to participate in any further

proceedings that may be had in said causes as such party defendant,

%«mﬂ/w@




/ George S. Brown, James Sloan Nos.4191 and 4198 Equity

and others. Consolidated.
VS, In the Circuit cowrt for Wash=-
mThe gtate of Maryland, and others, ington County, Maryland,

I ’ ﬁb(i—f/* 7= ‘(( %/6;7(‘ ——

'the Circuit Court for Washington County, Maryland, and one of the Judges

one of the Judges of

of the Fourth Judicial Circuit of Maryland, having jurisdiction in Equi=-
ty to pass orders or decrees in the Circuit Court for Washington County

aforesaid, do bereby certify that the foregoing annexed judgment of
o PP \/,é/tc//&/bl //{ﬁ_ﬁzufﬁc’f/&zﬂej< pre- ey

WWMQ/Ltlé(

against the Chesapeake & Ohio Canal Company, the same being No., 206

% i st I 2ot ot @‘“('c ol Cie S Al
' Trials, U Cecc acc/ Term, 18 %in the Circuit Coup® for Alle=-

gany County, has been presented to me uch Judge and that I have ex=

amined the same and I do further certify that said judgment is legally

and properéauthenticated, proven and certified for the sum of V’ "ZZyp
/AauUaM{Mu e co ol }’M#@W zcjél —clrct
§0..0 o0 aghly /@,&u&‘(%.g?,;cos §3) debt anddauz) wa/{@ﬂ&d

costgagainst the Chesapeake & Chio €ahal Compahy as required by Chapter
136 l/b of the Acts of the Ceneral Assembly of Maryland of 1896, and it
is further ordered that Ceorge B, Oswald, Clerk of the Circuit Court

for Washington County be and he is hereby directed to file said claim
zuﬂ‘Judgment, together with the proof hereunto attached and this order

in the above cases.

m /516 155¢ %“J(//“%
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State of Maryland, Allegany County, ss.

1, THEO. LUMAN, Clerk of the, Circuit Comt for A//eg[m v County, the same being a Court of Law and of
C/”u __ , \éu Aer..... Esq.,

and stz// s, @ Justice of the /)mce of the State of Mary[mzd in and for A//e:rany

County, duly commissioned and sworn, and authorized by law to administer oaths

and take acknowledgments.
LIV LEST [MON ¥ WHEREOF [ hereunto set my handa and aﬁz the seal of

day of .. 4 16’9 @
,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, x/i ﬁaﬂ N o e -
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Nos.4191 and 4188 Equity
Consolidated,

Ceorge 8. Brown, James Sloan
and others.
VS, In theCircuit Court for Washe

(
(
(
g
Thé State of Maryland and others% ington County, Maryland,
(
(
(

To theHonorable, the Judges of said
Cour &3
o :
The petition Ofﬁ(&étc/(ﬁe&ttﬂ/r?/ W%ﬁz e e /4

shows to Your Honorss

%a/rrﬂ ‘Z
respectfully

l., That by Chapter 136 l/é, 1896, of the Acts of ﬁhe General Assem=
bly of Maryland, the State of Maryland waived and assigned all its liens
: by way of mortgage or qtherwise upon the property of the Chesapeake &
Ohio Canal Company which has been decreed to be sold in the above cases,
and that said waiver was made by the said Stafe in favor of certéin Jjudg=
ments and labor claims specified in said Act of Assembly, provided the
same were proven, authenticated and certified by one of the Judges of
this Court in accordance with the requirements of said Act.

2. Your petitioner further shows that he now has a judgment in the

Circuit Court for Allegany County against the Chesapeake & Ohio Canal

Company, the same being Nos / /< Trials, (Colo&ece Term, 1850
for the sum of V/Q/fl g/

and that said judgment
is covered by said Act of Assembly and is included in the claims speci=-
fied therein in favor of which the said State has waived its liens upon
the property of the Chesapeake & Ohio Canal Company, and that your peti=-
tioner has cuased said judgment to be property authenticated and that
the same has been duly certified by one of the Judges of this court and
directed by him to be filed therein,

3. vour petitioner now charges that he is advised that‘he is a prop-
er party to the proceedings in the aforesaiﬁ cases and now prays Your
Honors to pass an order hereon making him a party defendant in said cau=
ses, with the right hereafter to participate in any further proceedings
that may be had therein.

b : ;
And as in dufy bound, ete. gé/,’///ﬁﬁ P //

Solicitor for Petitionere.




!

Upon the foregoing petition it is ordered'this;%fa/ day of April,

1896, by the Circuit Court for Washington County, sitting as a Court of

Equity, that b22444¢¢4? Cfal/‘ttc¢4*Z/6245ku¢¢¢;:zég¢Q~, the fore~
goihg petitioner be and he is hereby made a party defendant in the above
entitled causes, with the right hereafter to participate in any further

proceedings that may be had in said causes as such party defendant.,




George 8. Brown, James Sloan
and others

Nog.4191 and 4198 Equity
Consolidated.
VS, In the Circuit Court for Wash-

ington County, Maryland.

The 8tate of Maryland and otherse.

I, éZ(u-kac z( O%a, ZJ one of the Judges of

the Circuit Court for Washington County, Maryland, and one of the Judges

of the Pourth Judicial Circuit of Maryland, having jurisdiction in Equi=-
ty to pass orders or decrees in the Circuit Court for Washington County

aforesaid, do hereby certify that the foregoing znnexed judgment of
/ﬂ/t{z/{ &G)ﬂ/luzﬁffﬂéziJ(fu(.té(lltﬁt, c, /CZA(I’/K
)442¢7~fct>/ :

against the Chesapeake & Ohio Canal Cogpany, the same being No., <?Ci§?
ials Gg{ct((( ¢ ? = ,Term, 18 65,

in the 01rcu1t Court for Allegany COunty, has been preserfted to me as

A
such Judge and that I have examined the same and I do further certify

that said judgwent is legally and properly authenticated, proven and
& r i
PR A R Rty T B e B ch/éécn

lonllocod e e }%/*ﬂa—t Gmé;/llf%ebt and !%//4((, 2 ((/lc’(ax/(('
Clec fle meen {;;";¢4114A,6/ 3 S
cost(against the Chesapeake & Ohio Canal Company as reéquired by Chapter
136 1/2 of the Acts of the General Assembly of Méryland of 1896, and it
is further ordered that George B. Oswald, Clerk of the Circuit C;urt
for Washington County be and he is hereby directed to file said claim

and judgment, together with the proof hereunto attached and this order

in the above cases,

W L (59 ‘ %@.ﬁ//u@\




i In the Circuit Court for

-

Iaghington County.
Nog, 4191 & 4198 Equity.

Consolidated Causes.

Brown et al.,Trustees and
Others,
vs.

Chesapreake & Ohio Canal Co.

Petition of John K. Cowen,
Joseph Bryan & Hugh L. Bond,

Jr., Trustees.




Brown et al.,Trustees, and others,

The Chesapeake & Ohio Canal Co.

va.

In the Circuit court for
Washington County.
Nos. 4191 & 4198 Equity.

consolidated causes.

To the

Attorney General of the State of Maryland,

Chesareake & Ohio Canal Company or its Solicitor.

Please take notice, that on the 29th day of July

instant, at ten o'eclock A. M., or as soon thereafter as eounsel

can be heard, the undersigned will move for an order in accord-

ance with the prayer of thewkthin petition.

Solicitors for Trustees Petitioners.

Service of copy of the within petition and foregoing notice

admitted and further notice waived.

G N :
. g N e e K
Attorney General.

Solicitor for Chesapeake & Ohio Canal Co




)
Brown et. al. ,Trustees and others,
) In the Circuit
versus the
) Court for Washington
Chesapeake and Ohio Canal Company.
) County.

Numbers 4191&4198
Equity,

Consolidated causes.

To the Honorable the Judge of said Court.

The petition of john K.Cowen,Joseph Bryan and

Hugh L.Bond,Jr,Trusteegjrespectfully shows:

1. That in compliance with sub-section 5 of Section
Five of the decretal order entered in this cause on the
second day of October,1890,your petitioners,together with

®
H.H.Keedy and Bradley S.Johnson,their then co-Trustees,
executed any filed in this Honorable Court in this cause,a
to

joint and several bondAe£ the State of Maryland in the
penal sum of $600,000,conditioned as provided in sald sub=-

section of said decree,on which bond John BE.McDonald and

Mary E.Garrett,were sureties.




o wh

A By the terms of said decretal order said bond was
conditioned=-
" that the said Trustees will well and faithfully do

" and perform the several things required of them to

be doneg,and comply with all the terms and conditions

" in this fifth section of this decree prescribed"”.

That as heretofore reported by your petitioners and
found by the Court,the condition of said bond and require~
ments of sald decree have been performed so far as relates
to the redemption of the bonds of 1878 and the repair and
restoration of the Chesapeake and Ohio Canal. These Trus
tees have also continued to operate the said canal in ace
cordance with the terms of said decretal order and have here-
tofdre reported to the Court the result of their operations

of the same up to January first,1896.

3. Your petitioners further show that the saidm,
t:es on the bond above mentioned desire to be released from
their suretyship,and your petitioners wish to substitute for
the said bond,a new bondaﬁu;corporate surety to be ap-

proved by the Court)conditioned for the faithful perform-

ance of their trust from and after the date of filing the

2.




o % PV

same,and that upon the filing of such new bond the present
bond be discharged,

Your petitioners respectfully represent to the Court
that the requirements of the said decretal order having been

’

discharged 444 the matters requiring a largel outlay of
money by the Trustees,the new bond,if authorize@ by the
Court,will cover and secure only the faithful performance
by these Trustees of their obligations in operating the
canal and accounting for the revemues and income of the same;
that for such purpose a bond in the penalty of $600,000
would be unnecessarily largg)beyond what is ordinarily re-
quired by Courts of Equity in similar cases,and that the
requirement of so large a bond will entall an unnecessary
expense upon the trust represented by your petitioners. A
bond in the penalty of $20,000 would be fully equal to
the bonds required of Receivers in Courts of Equity
for the operation of properties of the same magnitude asw‘
that in the hands of your petitioners,

WHEREFORE your petitioners pray that an order be entered
herein,permitting and agthorizing your petitioners to file

herein in lieu of the present bond on which John E.McDonald

3.




and Mary E.Garrett GAQ,luﬂ!z&es a new bond in the penalty
of $2o,ooo with surety or sureties to be approved by the
Court conditioned for the faithfu! performance of their
duties and obligations as Trustees under the orders and
decrees heretofore entered in this cause or any future order
or decree herein;that such order may be provid‘a.g;;bgtg“
filing of such new bond all liability of the sureties on
the present bond shall cecase as to all matters subsequent
to the date of such filing;that said order shall further
provide that at the time of filing such new bond the Trus-
tees shall likewise file anf®% account of their receipts
and disbursements in the operation and management of the
property of the Chesapeake and Ohio Canal Company from the
time the said panal was opened for traffic under the manage-
ment of the Trustees up to the date of the filing of such
new bond}which account shall lie in Court subject to the ex
party interested
ception of any paxkyxiexmxxe® for the period of twenty days,
with leave to any party interested to move fortthe reference
of the same to an Auditor or Special Master for audit and
report;that said grder shall furbher provide thatvupon the

expiration of said period of twenty days,if no exception be

filed to said account and no referenceg thereof made for

4.




« & -5 2

audit‘such account shall stand approved,ratified and con-
firmed by the Courg;that the new bond so filed by the Trus-
tees a&W£ sureties thereon shall be liable for the faith-

ful application of all moneys shown by said account to

be in the hands of the Trustees and for all thereafter re-
ceived by them during the existence of said bondlémd t hat the
present bond on which John B.McDonald and Mary E.Garrett are
sureties and the said sureties shall thereupon and there-
after be and remain fully discharged and acquitted of all
liability on account of such suretyship

And your petitioners will ever pray etc.

State of pyaryland,

City of Baltimore to witg=
IhRweby certify that on this 14th day of July in the

year 1896,before me the subscriber a Notary Public of the
State of Maryland,in and for the City of Baltimore aforesald,
personally appeared }GM% X @A’M,/f /
one of the Trustees named in the foregoing petition,and made

therein
ath in due form of law that the matters and things
2tated are true to the best of his knowledge,information and
belief

Witness my hand and Ngtarial seal.

otary Public, )




On the foregoing petition it is ordered by the Court, this
..... i e . . . of L. aa ek i
leave and are hereby authorized to file herein in lieu of the
present bond of the Trustees on which John B. McDonald and Mary -

(7 //ﬂ/s//ﬁ“f}f b

E. Garrett are sureties, a new bond in the penalty of tmesty

(F200.000)
thousand dollarqA)with surety or sureties to be apprroved by the
court, conditioned for the faithful performance by the petition-
ers of their duties and obligations as trustees under the orders
and decrees heretofore entered in this cause, or any future order
or decree herein.

It is further ordered that upon the filing of sueh new bond

all liability of the sureties on the present bond shall cease as

to all matters subsequent to the date of such filing.

J\—/ézz:ﬂo
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State of Maryland, Allegany County, ss.
I, THEO. LUMAN, Clerk of the

Record, do hereby certify, that . . Mﬁ%%é (orteekos—...... FEsq., whay ’
: . ¥ pe M Goctay of oot b7
ackrojyledemnm haffi¥avit\— 7 2R v/ Ren1ALe SRENNULra LA cta_apReqrs, a/L .

mzd sz‘z// s, a justzce of the peace of the State of Maryland, in and for Allegany
County, duly commisstoned and sworn, and authorized by law to administer oaths

Circuit Court for Allegany County, the same being a Court of Law and of

and take acknowledgments.
IN TEST[MONY WHEREOF 1 hereunto set my hand and aﬁx the .vm/of

day of ... x/ﬁc 61,4//

9/ M,Lgaxj o ' C/A’k‘ !

N -
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State of Maryland, Allezany County, to wit:-

I hereby certify that, on
this é; . day of August, in the year of our Lord eighteen hundred
and ninety-six, before me, the subscriber, a Justice of the Peace of

ithe Sstate of Maryland in and for Allegany County aforesaid, personal-

iy appeared William T. Coulehan, and mado oath on the Holy Evangelv
pf Alnighty God that he hath not received any part of the sum for
thich (the within judgment was passed, excert such part (if any) as is
redited.

: sworn before

Justice of the Peace.




George £. Brown et al. : TNos. 4181 and 4198 Equity,
: Consolidated.
| : In the Circuit Court

for Washington County.
The state of Maryland et al.

X

In compliance with the terms of chapter 186 ;/2 of the Acts of the

Maryland, having jurisdiction in equity to pass orders or decrees in

the Circuit Court for Washington County aforesaid, do, this ...... day
of August, in the year of our Lord eighteen hundred and ninety-six,
hereby certify that there has been presented to me the annexed judg-
ment in favor of William 7. Coulehan and against the Chesapeake & Ohio
Canal Corpany, it being No. 53 Trials, Jamary Term, 1821, in the

cuit Ccourt for Allegany County, and I do hereby further certify
that the said judgmént has been duly authenticated, proven and certi-
fied, as required by said Act of Assembly, in the amount of three
thousand, six hundred dollars and thirty-one cents debt, with inter-
est from the fifth day of Jamuary, A. D. 1821, and thirteen dollars
and twenty cents costs; and I hereby direct the Clerk of the saild
Circuit Court for Washington County to file sajd claim and this order

. SN

in the above-&ntitwled case.

CD%éZb;;Auaz4L—¢2*3¢—/4?2&5
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} 44
j; ad>\oh%331& 3
| It is ordered ,this L ILE qay otbhlgusdiNIB06. by the

Cireuit Court for Allegany County,in Equity,that the annexed

judgment has been duly authenticated,proven and certified to

the amount of MMM‘K&:& 72 .

;\according to the Act of the General Assembly of Maryland,

?‘ passed at the Januany Session 18896. Chapter 136 lfé _’md the

1

s .

€lerk of the Circuit Court for Washington County,Maryland,
is hereby directed to file said judgment and this order in

Nos.4191 and 4198 Equity in said Court as i-equired by said

Act. £§i§2krz&A{;r—z;ﬁ2:::zza

=i i
~ e




State of ﬁarylénd,Ailegany County,to wit:

I hereby certify that on FER < T of.W.----
in the year of our Lord one thousand eight burdred and ninety-six,
Lefore me the subseriber a notary public of the State of Maryland, in
and for Allecany County aforesaid,personally apprered John C.Erady,
surviving ekecutor of S.D.Brady party 6B the annexed judgment,and
made oath on the Holy Evangely of Almighty God,that he ha§ not receiv-
ed either directly or indiyectly any part or parcel of the sum for
which the judgmeant was paabﬂaxcept such part(if anylas is credited,
and that to the best of his ynowledge and belief no other person hath
received any part or parcel of tie said sum except such part(if any)
as is credited,snd that he hzth not received any security or satis-
faction for the same,and that the amount claiméd is justly due accor-
din~ to the hest of his knowledge and belief,

Witness my hand and notarial seal thi:--éﬁéﬂ?él--day of$%§z9ﬂz%

1806.

st I e e e e

NUTAKY PUBLIC




.

{ Jahn C.Brady et al,Executors etc. No.50 Trials July Term 1‘88

‘ vs In the Circuit Courtfor
E Chesapeaxe and Ohio Canal Comoany Allezany County Maryland.
\, } A

\,\ 1888 Jany 11. Scifa on Scifa on Scifa on Scifa for $3000.00

to be released on payment of 81450.70

_fi : A ' 21 3

! with interest from 15 March 1842 & costs 7.64
| costs of 1 Scifa _ 5.75
|

| . 2 . 7.33

I
“Made 4nown by service John Humbird Director,etc:
188 Julyb Fiat - Costs 88.20
\ Fifa to April Term 1891 No. 5Jud1cals
s,
( 1806 March 18. All interest which has accrued and that which shall

J accrue hereafter,released and satisfied,per order of

L—'/ Plaintiffs Atty filed.

Stte of Maryland, Allegany County, to-wit:

I herecy certify tne aforezoing to be truly taken from the

Record and Proceedinzs of tne Circuit Court for Allegany County,Md.

ia theabove entitled cause. And I further certifythat there is no

entry or proceeding in tnés Court to show.that the above judgment

~Pas been satisfied. -
In Testimbny Whereof,Ihereunto set my hand and
affix the seal of the circuit court for Allegany
County this 24 d’Z{ff July A.D. 18886.

7

Clerk of Circuit Court for Ailegany Co. Md.;




a

State of Maryland, Allegany County, ss.

I, THEO. LUMAN, Clerke of the ﬂN.\,E.\ Court for Allegany County, the same being a Court of Law and
Record, do hereby certify, that....... / ewN\./\\.NN\NNAQu\ ’
g% . = 7 V o £y

and still is, a Justice of the peace of the State of Maryland, in and for Allegany

County, duly commissioned and sworn, and authorized by law to administer oaths

and take acknowledgments.
IN TESTIMONY WHEREOF, I hereunto set my hana and affix the seal of

-

the said Circuit Court for Allegany County, at Cumberiand, this.... \uw
day of . Pw\m\péh&\ i 189(,

e e
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STATE OF MARYLAND,

Washington County,to wit:- '

I,George B. Oswald,Clerk of the Circuit Court for Washington County,

Maryland hereby certify that the annexed and foregoing is a true copy

of the judgment and order of Court thereon in the case of &

o

/_imjf/%um

e M=

against the Chesapeake and Ohio Canal Company filed in the cases of

George S, Brown et.al. against the State of Marylandet, al. Nos.

4,191 and 4,198 Equity Consolidated in the Circuit Court for

Washington County, Maryland.

In testimony whereof I hereunto subscriﬂﬁ

—be—my name and affix the seal of
the Circuit Court for Washington-Souwnty—
at Hagerstown,this /07

day of ///44% A.D. 1898,
2 — & -
: CifQ{CQ QL/?iCQ;%;/%AﬂZ&<> S
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Hagerstown, M /¥ 1898, |

For value received T hereby assign and trénsfer to
‘the foregoing and arnexed judgment; claim and certificate of Court,
together with all rights growing out of the same or in any way aﬁpur~ s

tenant thereto.

¥itness my hand and seal the date above writteﬁ.

Witness: X

/é‘”&% /ﬁffﬂ /%4@44 fi‘;ﬁ

Y
S PR
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GEORGE S. TROWN, JAMES SLOAN Nos. 4101 AND 4198 EQUITY

A¥D OTHFRS. CONSCLIDATED.

VE IN THE CIRCUIT COURT FOR

THE STATE OT MARYLAND AND OTHERS. WASHINGTON COUNTY, MARY-

(
)
(
(/
)
)

|
i

| I, Edward Stake, one of the Judges of the Circuit Court

Q for Washington County, Maryland, and one of the Judges of

| the Fourth Judiocial Cirouit of Maryland, having jurisdiction

ﬁin Equity to pass orders or decrees in the Cirouit Court for |
I
|
| going annexed Judgment of Dennis A. Perrin against the Ches-

Washington County aforesaid, do hereby certify that the fore-
ﬁ apeake & Ohio Canal Company, the-same being ﬁo. 81 Trials,
éJﬁly Term, 1889, in the Cirecuit Court for Allegany County, has
H been presented to me as such Judge and that I have examined
the same, and I do further certify that said judgment is

I legally and properly authenticated, proven and ecertified for
5 the sum of (8909.90,) eight hundred ninety nine dollars and

i ninety cents with interest from October l4th, 1889 and eight
5 dollars ($8.00), costs against the Chesapeake & Ohio Canal

| Comrany, as required by Chapter 136 1/2 of the Aets of the

General Assembly of Maryland of 1898, and it is further or-

; dered that George B. Oawald, Clerk of the Cireuit Court for
j‘Washington County, be and he is hereby directed to file said

i?claim and judgment, together iith the proof hereunto attach-

l
|

%pd and this order, in the above ocase.

Edward Stake, l

HAug. 2ond, 1896.
&

|

I I T s S S T ¥ i g - S Rk s AR IS WG (s s 7



STATE OF MARYLAND,

WASHINGTON COUNTY, To witie
‘ I, Ceorge B. Oswald, Clerk of the Circuit court for
11\ Washington co&mﬁy. Maryland, do hereby certify that the
annexed and foregoing is a2 true copy of the judgment and

order of Court thereon in the case of m@&» 2t Ao %

/ AN ( 221 ) '

ve., the Chesapeake and Chio Canal Comparny, filed in the
gases of George S. Brown et al, vs. The State of Maryidnd
et 21, Nos., 4191 and 4198 Equity, Consolidated, in the Cir-
| cult court for Washington County, Maryland.
IN TESTIMONY WHEREOF, I hereunto

it
]

subseribe my name; and affix the

seal of the Circuit court for Wash- |

ington County, at Hagerstown, this |
|
25th day of February, A. D. 1808, |

(f%i}/()
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GEORGE S. BROWN, JAMES SLOAN NOS. 4191 AND 4198 EQUITY

AND OTHERS. CONSOLIDATED.

VS. IN THE CIRCUIT COURT FOR WASH4

THE STATE OF MARYLAND AKD OTHERS
NIRRT 7. 7% r_;.r{ 1.1 ININT) (BRI RN /_11/[_1 (NIRRT R //,///un
#%%###ﬁ% ST e e e et ﬁ#%f%m%+n#7 a5 A

I, Edward Stake, one of the Judges of the Circuit Court

INGTON COUNTY, MARYLAND.,
=

for Washin;ton County, Maryland, and one of the Judges of the
Fourth Judicial Cirecuit of Maryland, having jurisdiction in
Equity to pass orders or decrees in the Circuif Court for
Washington County aforesaid, do hereby certify that the fore-
going annexed judgment of Dennis A, Perrin against the Chesg-
apeake & Ohio Canal Company, the same being NO.81 Trials, July
Term, 1809, in the Circuit Court for Allegany County, has been
presented fo me as such Judge and that I have examined the s==
same, and I do further certify that said judgment is legally
and properly authenticated, proVen and certified for the sum
Ong899 90) eight hunired nine t* nlne dollars and ninety cents
afbdf and eisht dollars , ($8. OO) costsaga’nst the Cheaapcake &
Ohio Canal Company, as required by Chapter 136 1/2 of the Acts

of the General Assembly of Maryland of 1896, and it is further

ordered that George B. Oswald, Clerk of the Cirecuit Court for .
Washingten County, be and he is hereby directed to file said

claim and judgment, together with the proof hereunto attached

~and this-order, in the sbove cases J

63*4121 22975% /22907osar:7é22@8
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In the Circuit Court for Washington (ounty, Md.
P\
] No. ///4/%4 ‘' g2/ Term 18 ff

Judgment for 8 J2/ 7/
Interest fl'omu/ﬂ/.‘ 25 /}7
V'S. g2

il . .
* | Judgment signed 4//?2 /5 /57

- Costs

QratE OF MARYLAND, WASHINGTON County, To WIT:

egoing is a true short copy of the Judgment in the above entitled cause, taken from the Record of

I HEREBY CERTIFY, That the afor

Proceedings of the Circuit Court for Washington County ; and that there is no entry or Proceeding in the Court to show that the said

Judgment hath been satisfied.

4 IN TEST X\IO‘\IY WHEREOF, I hereunto subscribe my name and affix the

seal of the Cifcuit @6urt for Washington County, at Hagerstown this

C% : Clerk
e . o Ll =3 i ot far Wachifioton Cannty

et BRI -

State of Maryland, Washington County, to-wit :

a. 'C{ 4“
subscriber, m.zm.zw i ;

according to law, that no part of the money intended

and made oath

to be secured by the annexed mng

ey

has been received, or any security or satisfaction given for the same.
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Henry Tedrick ) No. 111 Trials, Nov. Term 1889
Vs % In the Circuit Court
Chesapeake & Ohio g for
Canal Company. ; Washington County.
L —

ﬁ I, Bdvard Stake, one of the ;rEdges of the 4th Judicial
Clréhit of Maryland, having Jurlsdlctlon in Equity to pass

orde&s or decress in the Circuit thrt for Washington County

//‘

aforesaid, do hereby certify that }ﬂe aforesaid judgment of
bl
Heq;& Tedrick against the Cnesapeake and Ohio Canal Company,
theﬁsame being No, 111 Trials, Nov. Court, 1889, in the
Cif&ﬁit Court for Washington Counfy,,has been presented to
me as such Judge and that I havevﬁgamined the same; and I do
further certify that the judgment is legally and properl&
authenticated, proven and certified for the sum of Three
hundred and twenty-one dollars and seven cents ($321.07)
M/lmﬁﬁ/ﬁ’y
with interest from Nove—3I8th;—3889; and Eight dollars and
twenty five cents (68.25) costs azainst the Chesapeake and
Ohio Canal Company, as required by Chapter 156—1/2 of the
Acts of the GeneraIQQgsembly of Maryland of 1896.
‘x?"‘ \'l‘
And it is furthe rdered tnat Geo. B. Oswald, Clerk
of the Circuit Court for Washington County, be, and he is

hereby directed to file said claim and judgment together

with the proof hereunto attached and this order in above

cause. ;5;;671A4§\ (/Z;Jﬁzg*
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1 No /ﬂ# (//44// ‘o2 Term 18 f/
Judgment for $ /T2 & /

fffff Interest fi'mnl/ﬂ# A5 /f7
V'S. \rCO.S'IfS f”&r

//é/Z/%d/&/ R 7

Judgment si_gfne(l‘//% yz.c //77

QraTE oF MAaRYLAND, WasHiNgTON County, To wiT:

1 HEREBY CERTIFY, That the aforegoing is a true short copy of the Judgment in the above entitled cause, taken from the Record of

Proceedings of the Circuit Court for Washington County ; and that therc is no entry or Proceeding in the Court to show that the said

Judgment hath been satisfied.

IN TESTIMONY WHEREOF, I hereunto subscribe my name and affix the

Court for Washington County, at Hagerstown this %

seal of the Cir

day of

A —— RS VLM

State of Maryland, Washington County, to-wit:

-

On this .. Z.. 6 g/ Of -~ g, <o/ 180 G before the
“a M’c)\ Z fje_a_ce ey
subscriber, % ¢t for Washington County, personally appeared %"‘-"“‘ o

: 7- Ll— &-@ D, = R SO e 72, % and made oath
WM e tans/~

according to law, that no part of the money intended to be secured by the annexed Fwsbrsiament of W

has been received, or any security or satisfaction given for the same.

L AYe e B
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Annie Hook No. 104 Trials, Nov. Term,1889

VS, In the Circuit Court

Chesapeake & Ohio for

Canal Company. Washington County

el it

/4 I Edward Stakh, one of the Judgos of the 4th Judlcial

/f,,
C&tcult of Maryland, having Jurlsdlct;@n in Bquity to pass
< '“\ 4
orgers of decrecs in the Circuit Cour% for Washington County
//‘

aforesaid do hereby certify that the aforesaid judgment of

/ﬂﬁﬁle Hook against the Chesapeake & Qﬁio Cenal Company, the
&

r o
seﬁe being No. 104 Trials, Nov. Term, 1889 in the Circuit
/

g;urt for Washington County, has been ppesented to me as

ﬂsuch Judge and that I have examined g&e same; and I do fur-~

ther certily that the Judgment is iegally and properly au-
i , !
thentlcated proven and certified for the sum of One hundred

and thirty-two dollars and sixty-eight;? ts (9132 68) with
eyt AR L0V
interest from NoS—I8TT—La89; and Eight dol'ars and twenty-

five cents ($8.25) costs against the Chesapezke & Ohio
Canal Company, as required by Chapter 156—1/2 of the Acts of
the General Assembly of Maryland of 1896,.

And it is further ordered that Geo. B. Oswald, Clerk of
the Circuit-Ceurt for Washington County, be and he is hereby
directed to file said claim and judgment together Wifh the

proof hereunto attached and this order in above cause.

ovﬂwa_ 176 (5% ? Ny o U

D i i
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GEORGE S. BROWN et al, Nos. 4191 & 4198 Equity.

vs. In the Circuit Court for

Se?” TN N

THE STATE OF MARYLAND et al. Washington County.

To the Honorable, the Judges of the id Court:-—-
The petition of : . «42( . resrectfMully
shows: -
That on jﬁ""“"‘” Z"F, /cﬁ?y he recovered judgment against The
¢ Chesapeake & Ohio Canal Company for /76&

6

o
with interest from that date, and O —T7eeo Dollars
s Te sl < F Lo s i
gosts, the same being MNo. —dala, . "y 5 T
/‘Mm, thaz on the f% /‘ffc

he caused a copy of the same to bPe presented to his Honor, Judge Stake,

for the purpose of having the same certified and filed in this Equity
cause under the prowisions of Chapter 188-1/2 of the Acts of 1898 of
the General Assembly of Maryland; that the draftsman in freparing
gaid certificate for the Court to sign erronecously omitted to state
that said judgnent bore interest from its date, as above set out, all
of which will be manifest from an inspection of the certified copy

of said judgment and of the said certificate heretofore filed in this
cause,

TO THE END THEREFORE:-

That said error may be corrected and said.omission supplied,
your petitioner prays that an order nune pro tunc may be passed direct-
ing the Clerk of this Court to correct said certificate by supplying
sald omission so as to make the same correspond with the face of said

judgnent.
And as in fluty bound etec.

J//‘/%/%Z@

Upon the aforegoing vetition it is by the Circuit Court for

Washington County sitting in Equity, ordered that inasmuch as it is

manifest fmmmgan inspection of the certified copy of the judgment
., i \ i

-~ L
—



nmentioned therein, that said judgment bore interest as stated in said

petition and that the failure to recite that fact in said certificate

was a mere clerical omission, the Clerk of this Court is hereby directed
to ingert in said certificate nunc pro tunc as of the date of the

game that said judgment bore interest from its date as set out in

sald petition. , 2522%7ZZ<C£Z (24%%:223

OeTim (764875 —






 GEORGE S. BROWN, JAMES SLOAN ) NCS. 4191 and 4198 EQUITY.
|AND OTHERS ) 1IN THE.CIRCUIT COURT FOR
vs. ) WASHINCTONW COUNTY, MARY-
THE CHESAPEAKE & OHIO CANAL cC. ) ‘LAID.
Legxacaaxasyyasd

I, Edward Stake, one of the Judges of the Fourth Judiei-
al Circuit #f Maryland, having jurisdietion in Equity to pass
orders or deerees in the Cireuit Court for washington County,
do hereby certify that the annexed judgment of Christian M,
Renmninger against the Chesapoake and Ohio Canal Company, No.
541 Magistrates' Judgment Docket, in the Cireuit Court for Al-
legany County, has been submitted to me for my examination;
and I do further certify that said judgment ;l duly authenti-
:cated, proven and certified as required by Chapter 136 1/2 of

the Acts of 1896 of the General Assembly, and that there 1s
due to the said Christian M. Renninger from the said Chesa-

peake and Ohio umxmtm-norm, Yy 8ix dollars
and twenty four eents, with interest from MI# @

W7
and one dollar and sixty cents costs, And it is !nf:y Zﬁ
ed that George B. Oswald, Clerk of the Circuit Court for wash- |
Angton County, be and he is hereby directed to file said eldim
and judgment and the proof thereto attached, together with

: this order, in the above case, 2 =
Vol 1t 55 G Vb s
e~




State of Maryland, Allegany County, to-wit:

In the Circuit Court for Allegany County.

Christian M. Renninger P No. 541
vs ) DMagistrates Judgment Docket
The Chesapeake and Ohio Canal ) No. 2.

1889, Nov, 28, Judgmont in favor of the Plaintiff for seventy si# dollars
and twenty four cents debt with intor@st thereon until
paid and costs one dollar and si:ty cents.
Witness my hand and seal
J. W. Jones (seal)
Justice of the Peace in and for Allegany County.
True copy from my Docket.

Copy 15 cts Test: J Wm. Jones. J. P.

State of Maryland, Allegany County, to-wit:
1 hereby certify the above to be a true copy of Magistrates

Judement, filed and recorded October 7, 1800, in Magistrates Judgment Docket,
No, 2, in the Circuit Court for Allegany County. And I further certify
that there is no entry or proceeding in this Court to show that the above

judgment has been paid or satisfied.
In Testimony Whereof, I hereunto set my hand and affix
the seal of the Circuit Court for Allegany County, this

State of Maryland, Allegany County, ss.

1, THEO. LUMAN, Clerk of the Circuit Court for Allegany County, the same being a Court of Law and of
Record, do hereby certify, that . g,_.ﬁ %@/]L/ L Esq 7
7 g ] g "./A' 1 ¢ _Hlenela I‘I’I"

and still s, a Justice of the peace of the State of Maryland, in and JSor Allegany
County, duly commissioned and sworn, and authorized by law to administer oaths
and take acknowledgments.

IN TESTIMONY WHEREOF, I hereunto set m_y hana and affix the seal of
the said Circuit Court for Allegany County, at Cumberland, this... 2. f‘ _____

e

Cle;',%. 7
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State of Maryland, Allegany County, to-wit:
In the Circuit Court for Allegany County.

Christian M. Renninger e No. 541
vs ) Magistrates Judgment Docket
The Chesapeake and Ohio Canal ) No. 2.

1889. Nov, 28, Judglont in favor of the Plaintiff for seventy sii dollars
and twenty four cents debt with interest thereon until
paid and costs one dollar and sixty cents.

Witness my hand and seal
J. W. Jones (seal)
Justice of the Peace in and for Allegany County.
True copy from my Docket.

Copy 15 cts Test: J Wm. Jones. J. P.

State of Maryland, Allegany County, to-wit:
I hereby certify the above to be a true copy of Magistrates
Judgment, filed and recorded October 7, 1890, in Magistrates Judgment Docket,
No, 2, in the Circuit Court for Allegany County. And I further certify
that there is no entry or proceeding in this Court to show that the above
judgment has been paid or satisfied. :
In Testimony Whereof, 1 hereunto set my hand and affix
the seal of the Cireuit Court for Anwmw
25th day of August, A. D. 1886, "

Clerk of the Circuit Court for Allegany County.

to wit:
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Juégment of
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Oréer of Court

thereon.




GEORGE S, BROWN et al, Nos., 4191 & 4198 Eauity.

VS, In the Circuit Court for

e Wl N

THE STATE OF MARYLAND et al. Washington County.

To the Honorable, the Judges of the said Courti-

The retition of 5&!«4“.;[0}’7%’ ————-"' respectMilly

shows: - ; .
That on ﬁ?la/f" 27-’7‘F ff he recovered judgment against The

Chesapeake & Ohio Canal Company for 7{/2 6 [/_‘1_3'“

g Doliapap
with interest from that date, and M Dollars
costs, the same being lNo. 53 Trials, f‘-«—-ﬁ) Tern, 18fa, in the
cirenit Court for Vashington County; that on the 2§ da, W /-?6

he caused a corv of the same to be presented to his Honor, Judge Stake,

for the purvose of having the same certified and fiied in this Taquity
cauge under the provisions of" Chapter 136—1/2 of the Aets of 18906 of
fhe General Assembly of Maryland, that the drafisman in preparing
gaid cortificate for ithe Court to sign erroncously omitted to state
that said judgment bore interest from 1ts date, as above set out, all
of which will be manifest from an inspeciion of the certified copy
of said judgment and of the said certificate heretofore filed in this
cause,

T0 Till TRD THEREFORE:-

That said error mnay be corrected and sald omission suppliad,
your vetitioner pravs that an order nune pro tunc may be passed direst—
ing the Clerk of this Court to correct said certificate LY supplying
said omission so as 10 make the same correspond with the face of said

judgnent,
And as in @uty bound ete.

S0ty A

Upon the aforegeing retition it is by the Cirecuit Court for

Washingion County sitting in Fquity, ordered that inasmuch as i1 1s

manifest from an inspection of the certified eopy of the judgment
\ ' »

-



mentioned therein, that said judgment hore interest as stated in said
petition and that the faillure to reeite that fact in said certificate
was a merc clerieal omission, the Clerk of this Court is hereby directed
to ingsert in said eertifiecate mune pro tune as of the date of the

same that said judgment bore interest from its date as set out in

said petition, W/f:@
Mﬂ{ﬁf /??fc |







(GEORCE 8. BROWN, JAMES SLOAN ) NOS, 4101 AND 4198 EQUITY,

AND OTHERS : . -
vs. 3 IN THE CIRCUIT COURT FOR
THE.STATE OF MARYLAND )) WASHINGTON COUNTY, MARYLAND.
AND OTIERS, ;)
FHF PP i e

I, Bdward Stake, one of the Judges of the Fourth Judie=
1al Cireuit of Maryland, having jurisdiction in Equity to pass
orders or decrees in the Circuit Court for washington County,
do hereby certify, that the foregoing judgment of Samuel D,
Young against the Chesapeake & Ohio Canal Company, No. 83 Tris .
als, January 'rom, 1800, m the Cireuit Court for Allegany
County, has boer presented to me as such Judge and that I Mn |
‘exanmined the same; and I do further certify, that said judsment
418 duly and legally authentieated, proven and certified as re-
quired by Chapter 13¢ 1/2 of the Aets of 1896 of the General
Assembly of lMaryland, and that there is due to the said Samuel
D. Young from the said Chesapeake & Ohio Canal Company the sum
of twelve hmundred and sixty four dollars three cents (

2.2, /5757 :
($1264.03), with interest from mt -ua‘«uma eight dol~-
ﬂ;ar- ($8.00) costs, And it is hereby ordered that Ceorge B,
zpmld. Clerk of the Cireuit Court for Washington County, be
mld he is hereby dirocted to file said claim and judgment, to-
gether with the proof hereto attached and this order in the

above case,. e
mfww{ Z e28~7584 ;/\%1/7& M (&




State of Maryland, Allegany County, to-wit:

Inthe Circuit Court for Allegany County.

Samuel D. Young ) No. 83 Trials,
vs - ¥ January Term,
- Chesapeake and Ohio Canal Co. ) 1890.

et e e oy e e e

1820, Jan, 8, Judgment on Rule.
1805, Aug, 22, Damages assessed at $1264.03 with interest from
date of judegment and costs $8.00

State of Maryland, Allezany County, to-wit:

I hereby certify the above to be truly taken from the Record
and Proceedingzs of the Circuit Court for Allegany County, in the
above entitled case. And I further certify that there is no
entry or proceoding in this Court to show that the above judgment
has been paid or satisfied.

In Testimony Whereof, I hereunto set my hand
and affix the seal of the Circuit Court for
Allezany County, this 20th day of August, A. D.

1806.

kﬁzlfiz céiik&ccaaau/

Clerk of the Circuit Court for Allegany County.

State of Maryland, Allegany County, ss.

1, THEO. LUMAN, Clerk of the Circuit Court for Allegany County, the same being a Court of Law and of
Record, do hereby certify, that . ; g \/ ZQVZ/ el Esq.,

Wﬁ-ﬂlﬁ&mﬂ(&aﬂ*ﬂg‘mﬂg,
O -o&z 2uecte L
¢ 5 ( AP O TUADEL] ﬂfmwﬂqf
and still is, a justzce af the peace of the State of Maryland, in and for Allegany

County, duly commissioned and sworn, and authorized by law to administer oaths
and take acknowledgments.

IN TESTIMONY WHEREOF, I hereunto set my hana and affix the seal of
the said Circuit Court for Ailegany County, at Cumberland, //zzsﬂ/?"

day of ... k/f[c?J¢ W

. Clerk.
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State of Maryland, Allegany County, to-wit:

Inthe Circuit Court for Allegany County.

Samuel D. Young ) No. 83 Trials,
vs & January Term,

. Chesapeake and Ohio Canal Co. ) 1890.
18920, Jan, 86, Judgment on Rule.
1895, Aug, 22, Damages assessed at $1264.03 with interest from
date of judgment and costs $8.00

State of Maryland, Allegany County, to-wit:

I hereby certify the above to be truly taken froa the Record
and Proceedinzs of the Circuit Court for Allegany County, in the
above entitled case. And I further certify that there is no
entry or proceeding in this Court to show that the above judgment |
has been paid or satisfied.

In Testimony Whereof, I hereunto set my hand
‘and affix the sezl of the Circuit Court for ‘
Allesany County, this 20th day of August, A. D.
1896.

AR iy

Clerk of the Circuit Court for Allegany County.

State of Maryland, Allegany County, to wit: 2
I hereby certify that on this twenty ka:;y of August, in
the year eighteen hundred and ninety six, bifore the subseriber, a
Justice of the Peac~ of the State of Mary land,in and for Allegany
County, personally appeared Samuel D. Young, the above named judg-

men{ creditor, and made oath on the ioly Evangely of Almighty God

that he has not reccived any M%% above
e Ko Vs 2 7
judement was ”“Z%vu 7 yf/ /,/7
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/ 7.1 erm 1 8)?

$ 2280 63

Judgment for

Interest from %&/ / 57?/-
o /F
Judgment signed %M//XX/

sl e,

) ; Vs, r Costs ~n~~—~—~—~—

~QratE OF MarYLAND, WasHINGTON County, To WIT:

1 HEREBY CERTIFY, That the aforegoing is a true short copy of the Judgment in the above entitled cause, taken from the Record of

Proceedings of the Circuit Court for Washington County ; and that there is no entry or Proceeding in the Court to show that the said

Judgment hath been satisfied. l«fﬂf"l A W 7 X/Z VE~E, 63 e M "@7//”

IN TESTIMONY WHEREOF, I hereunto subscribe my name and affix the
seal of the Circuit Court for Washington County, at Hagerstown this

day of A. By 18
Clexlc

of the Circuit Court for Washington County.
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=

L1y the Circuit Court for W ashz’%gz‘é%' County, Md.
] 'N'O.»-Jdo(--%zé»J " Term 184

Judgment for

Interest from f / ff Vi

- Costs

Judgment signed 7, /f%o,

Test :

lerk.

StaTE oF MarYLAND, WasHINGTON County, To wiT:

I HEREBY CERTIFY, That the aforegoing is a true short copy of the Judgment in the above entitled cause, taken from the Recosd of

Proceedings of the Circuit Court for Washington County; and that there is no entry or Proceeding in the Court to show that the said

Judgment hath been satisfied. =~ gy ol %4_;5 ¢

IN TESTIMONY WHEREOF, 1 hereunto subscribe my name and affix the
seal of the Circuit Court for Washington County, at Hagerstown this
day of AGD 18

Clerk

of the Circuit Court for Washington County.
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State of Maryland, Frederiek County, to-wit:
«JIN_THE GIRCUIT COURT FOR FREDERICK GOUNTY.De

damages at §

Court for Plaintiff, for &

current money, with interest from date, till

//

____________________ For Defendant. Plaintiff’s Costs, $. f<—

'd, and costs of suit.

_Attorney for Plaintiff.




Z W //;P7€, Kc/f—/l——\ PRy EMV%/;L‘&»\ G

W Wy A%M“ a i //Wc;fx/o(/( 4:,_4

B A Ao e

P74 W“MM VRSN G T DN N e e /A\,Z(*‘? «;m‘\
5ol g Pty Con | lrian zeeidlen K tevr Hie agegun
M zt/cx/wpﬁc/ /4—._,-.7 /‘*—‘»A / /2: /oZ_;«—c;//l/L{ C1zceccl. 7
%‘M PAPD A /%cowzé/ awvy/wv/l‘ W/M'u/(/ﬂ“ﬁ;/
R Spcefil Lalh Lol 2o 2o @WW/(/ sy Jutcect
i " ) et i > Sl p ?

Bt Ko i ot %M&(.f e /4‘/(4&¢‘f”“ ?/%%

- 5 et
| 7, - i &




;W/%M%M N0 2/ 7/ r#/f/?}«%

Wa/@

&W/}M/&Wd W/W/wam

< MA/WW”Ww/Qx

IW/%M&%M%WM//Z{(
e = M% %
W“‘ Zerearoncl oy Bl p % alids

/f 7Y M/MW/AM

[ Gt ol oo Polickpli a5

-~

r ¥ Qﬁ‘/a&w@w/&gm‘_wla«

QW ST e







o4 ,l/dzz/é %T(Z;i éi/

Interest from 7 v de
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Juddgment for

Judgment signed

State oF MaryLanp, WasHiNgToN County, To wiT:

[ HEREBY CERTIFY, That the aforegoing is a true short copy of the Judgment in the above entitled cause, taken from the Record of

Proceedings of the Circuit Court for Washington County ; and that there is no entry or Proceeding in the Court to show that the said

; Judgmen:‘lmth been satisfied.

IN TESTIMONY WHEREOF, I hereunto subscribe my name and affix the
seal of the Circuit Court for Washington County, at Hagerstown this

day of ArD /18

Clerk

of the Circuit Court for Washington County.
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ln the Circuit Court for Washington County, Md.
] AO//ef//J/;%/ //&,,.Term 18?7.

Judgment for

Interest fromt/%f /f/f)?
“Costs —~ M— 528

e e~ ———

Judgment sig‘ned:@ /N /5 5/.

—_— e ey e —— ——— e ——————

State oF MaryLAND, WasHINGTON CouNty, To WIT:

[ HEREBY CERTIFY, That the aforegoing is a true short copy of the Judgment in the above entitled cause, taken from the Record of

_ Proceedings of the Circuit Court for Washington County ; and that there is no entry or Proceeding in the Court to show that the said

Judgment hath been satisfied.

IN TESTIMONY WHEREOF, I hereunto subscribe my name and affix the
seal of the Circuit Court for Washington County, at Hagerstown this

day of A-D., 18
Clexrk

of the Circuit Court for Washington County.
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GRORGE S, BROWN et ai, ) Nog, 4191 & 4193 Equity,

)
vs ) In the Cireouit Court

)
THL STATE OF MARYLAND et al, ) For Vashington County,

'O TiE HONORABLE, THE JUDGES OF THE SAID GOURE:=
The potition of W #. ‘//4'/"'4—7
ma;-. :

That on ‘%7’ / 8/ / ‘?5'7 he regovered judgment- against The

iAo S

with intevest {rom that date, and- £ o — DI ERe—

respestfully

sosts, the same being No, (/5 Prials, Aol Tewm, 18 , in the
civouit dourt for Washingion County;  that on the Zf Ma‘f‘f? 5
he caused a copy of INe same to BE presented o WIS Horio¥, Judge Stake,
for the purvose of having the saue ecrti’ied and Ciled in this Eculty
cause under the provisions of Chapter 136-1/8 of the Acts of 1886 of the
Genemllueembly of Maryland; that the draftsman in preparing said
eerufigato for the Court to sign ervoncously omitted to state that

sald judzment boro interest Crom its date, as above sct out, all of

which will ve mamifest from au inspestion of the certified copy of sald
_judgaent and of the said sertificate herctolfore filed in this cause,
_____TO0 THE LIND THUREFORE:=

That sald error may be corrected and said omission suppiled, your
petitiouer prays that an order mune »ro tune may be passed direoting

the Glerk of this Court to sorreet said certificate by suppl¥ing said

omission so as to make the saue coxrespond with the face of said judgment,

And as in duty bound ete, ;
!


http://oertJB.fi

Rk ¢ &5 RS GYWTES TUTRE ¢

|
[ CHOBRR ¢ VNo4n ef o7 ) ROWE aTET ® et e
|
|

~Upon the afovexoing petition it is bv the ¢ilvouit Gourxt for mmw
County sitiinz in Uouity, ordered that iussauch as it ie manifost Cves

an iuspeation of the gertifiscd coyy of the judgnent, mentloned thevedn,
that sald judgment borvre intovest ng stated in said petitien ~nd that
 the failuwe to vesite that fact in ®
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In the Cz;/fcmz‘ Court for Washington Cozmz‘y Md.

] No. /25@4 %47

7| Judgment for
Interest f; o /,6/7&
ntlerest jrom % g
Vs, ir Costs :

Srate oF MaryLaND, WasgHINgTON County, To wiT:

[ HEREBY CERTIFY, That the aforegoing is a true short copy of the Judgment in the above entitled cause, taken from the Record of
roceeding in the Court to show that the said-

W"*ﬂ’roceedmv% of the Circuit Court for Washington County ; and that there is no entry or P

1 Judgment hath been satisfied.
i

IN TESTIMONY WHEREOF, I hereunto subscribe my name and affix the

seal of the Cirl

day of

|

-

PPRPORATF

Vot

it Court for Washington County, at Hagerstown this

of the Circuit Court for Washington County.

- Term 18 /ﬂﬁ
§ /2Kt 5

o

.‘4{
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In the Circuit Court for Waghington County,Marylend,

Sitting as » Court of Equity,

G.S Brown,et al, : In the
Trustees. 3
Vs, 3 Circuit Court for
Chesapeake snd Ohio Cansal : Washington County,ld,
Company,et al, $ Nos.4I9X and 4198
H - In Eguity
---d----:'—-fnwnn----..-----g——_--’ PQ"} Oli_ ’.e&teki P‘..u\_ e

Come now John X,Cowen,Joseph Brysn and Hugh L,Bond,dr,

‘~)~*“ 2

serviving Trusteeg, by theif solieitors,and present to0 the

’yf Court their petitlon,{rqyin” for the passage 0of an order
aithorizing them ,ns such Trustees,t0 receive the sum of
Mfteen Thousand Dollars from the United Stiates,and to exe
ecute and deliver a release to tﬁe United States from all
elaims for damages 10 the Canal embankment and tow-path by
réason O0f raising the dam at the Great FPalls of the Potomae
River two and one half feet,as authorized by Aet of liarch
2nd, 18956,

Whereupon it is,this /4 day of September I896;by
the Circuit Court for Washington County,ordered that the
matter of the above mentioned petition stand for hearing the
‘jﬂﬂ/(;‘ day of‘S%#;£ I890;provided 2 copy of the smme and
of this orderbe served on the Solisitor of recordfor the
State of Maryland,and on the Attorney General of said Stnte,‘
and on the Chegapeake and Ohio Canal Company,or its soliciten
of record,on or hefore the 2/72 4wy of,QéjzlL—~ 2806,

‘2322527¢k<cy\(7;2;;;i231__

Filed ‘5//7 /.Z 1896,

<







IN THE CIRCUIT COURT FOR WASHINGTON COUNTY, MARYLAND.

Sitting as a Court of Bquity.

G. § BROWHM, et al., IN THE

Trustees,

vs. CIRCUIT COURT FOR

CHESAPEAKE AND OHIO CANAL Washington County, Maryland.
COMPANY, et al. Nos. 4191 and 4198

1N BQUITY,

CONSOLIDATED CAUSES.

TO THE HONORABLE, THE JUDGES OF SAlD COURT :

The Petition of JOHY K. COWEN, JOSEPH BRYAN and HUGH
L. BOND, JR., surviving Trustees respectfully shows !
1. That in a certain Act of Congress, entitled

*An Act making appropriations to provide for the expenses

_of the government of the District of Columbia for the fis-

¢al year ending June thirtieth, eighteen hundred and ninety
six, and for other purposes.” (Said Act being numbered
fPublic - No. 109%) -~ guly passed by both Houses in Con-
gress assembled and approved by the President March 2nd,
1895, there was among other things provided an appropriation
of $125,000. for the purpose of raising the government dam
at the Great Falls of the Potomac River, in order to in-
erease the water supply of the City of Washington, D. C. ;
said appropriation of $125,000. to be used in payment of
the cost of raising said dam and for the damage incident
upon the raising thereof, such as damages for flooding, &e.

2. That soon after the passage of said Act as

(1)




aforesaid, the United States by its agents and employees
began preparations for the raising of said dam as comtem-
plated by said Aet as above referred to.

That your petitioners at once objected to any change
in the height of said dam being made until the works of the
Chesapeake & Ohio Canal had been protected apgainst all den-
ger of flooding which might arise in ceconsequence of the
raising of szid dam.

That after a correspondence with the proper author-
ities it was finally agreed that two commissioners should‘
be gppointed, one by the United States and one by your pe-
titioners. Sueh commissioners were thereupon duly ap-
pointed in the person of Major H. M. Adams, Corps of Eﬁgi-
neers, ﬁ. S. A., representing the United States, and G. L.
Niecolson, General Manager of the Chesapeake & Ohio Canal,
representing seid Trustees. That after czrefully examin-
ing said proposed work and the dasmages likely to ariée in
eonsequence thereof, the said Commissioners reporied as
follows : "It is recommended that the Canal authorities
release the United States from all claims for damages to
the Canal embankment and tow-path by reasson of raising the
dam two and a half feet, as authoriged by Act of March 2nd,

11895, and that the United States pay the estimated cost of
the protection, $l5,000. The wbrk of raiging the dam to
be progeeded with at onece. Respectfully submitted,

He M. Adams,
Major Corps of Engineers,
Gs. L., Nicolson,

Commigsioners,*

(2)




3. That after such report had been made the follow-
ing eommunication was received by your petitioner : *
"0ffice of the Washington Aqueduct,
Washington, D. C. Sept.26,1895.
.Kr. G. L. Nicolson,
General Manager Chesapeake & Ohio Canal,
Washington, D. C.

Dear S8ir :
I am today in receipt of authority to pay

$15,000 to the Chesapeake & Ohio Canal Company upon the
eondition 'that the Canal Authorities release the United
1Statu from all claims for demages to the Canal embankment
‘and tow-path by reason of raising the dam two and one-half
feet, a‘s authorized by Aet of March 2nd, 1895,' ‘

1 have therefore to request that the Trustees of the
Chesapeake & Ohio Canal Company execute the release as
above worded ; also formally authorize in writing one of
their number, or yourself as General Manager, to receive
the sum of $15,000, the payment of whieh has been condi-
tionally authorized as above stated, and that such rele;se
and written suthority be transmitted to this office in or-
der that messures for paying the sum authorized may be ‘
taken. These papers should also be accompanied by evi-
dence of the authority of the Trustees of the Chesape.k; &
Ohio Canal Company to act in matters relating to the Canal.

Very respectfully,
John G. D. Knight,

Major Corps of Engineers, U. S. A"

(3)




4, That your petitioners believe that the said sum
of $15,000 is sufficient to thoroughly protect the Canal
from all damages L0 be causéd by the raising of said dam,
and that the work of raising said dam is s0 nesrly éom-
pleted, that this belief is borne out by the most accurate
observation of the existing situation. Wherefore these
petitioners pray that an Order may be entered autherizing
them, as such Trustees, to receive said sum of $15,000. as
aforesaid, and.to eaxecute and deliver the release required
by the United States in its communication dated September

26 1895, o
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In the Circuit Court for Washington County,Maryland,
Sitting as a Court of Equity,.

G.S Brown,et al, In the

Trustees,

VS, Circuit Court for

Chesapeake and Ohio Canal Washington County,Md,

Nos.4I91 and 4198
In Equity
----------------------- + Consolidated Causes,

Company,et al,

€8 28 2P Lo s 4® sé ws

Come now John K,Cowen,Joseph Bryan and Hugh L,Bond,dr,
surviving Trustees,by their solicitors,and present to the
Court their petition,praying for the passage 0of an order
authorizing them ,8s such Trustees,t0 receive the sum 0f
Fifteen Thousand Dollars from the United States,and t0 ex-
“ecute and_deliver a release to the United States from all

claims for damages t0 the Canal embankment and tow-path by
reason of raising the dam at the Great Falls of the Potomae
River two and one half feet,as authorized by Act of March
'2nd,I895, /
Whereupon it is,this 7/ ¢ day of September. I89g,by
the Cireuit Court for Washington County,ordered that the
matter of the above mentioned petition stand for hearing the
53(’f{day oftﬁ;{/ 1896;provided a copy of the seme and
of this orderbe served on the Solicitor of recordfor the

State of Maryland,and on the Attorney Generad of said State,

and on the Chesapeake and Ohio Canal Company ,
before the -2/'?/ day of %/“/ 8896,
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IN THE CIRCUIT COURT FOR WASHINGTON COUNTY, MARYLAND.

Sitting as a Court of Equity.

G: §. BROWHR, et’'al.,

Trustees,

IN THE
VS, CIRCUIT COURT FOR
CHESAPEAKE AND OHIO CANAL Washington County, Maryland.
COMPANY, et al. Nos. 4191 and 4198

1N EQUITY,

P P S’ - Nl Seis® - Wikt oMl St Sl Soniia? gt

CONSOLIDATED CAUSES.

TO THE HONORABLE, THE JUDGES OF SAID COURT

The Petition of JOHN K. COWEN, JOSEPH BRYAN and HUGH
L. BOND, JR., surviving Trustees respectfully shows

1. That in a certain Act of Congress, entitled
"An Act meking appropriations to provide for the expenses
of the government of the District of Columbia for the fis-
cal year ending June thirtieth, eighteen hundred and ninety
gsix, and for other purposes.” (Said Act being numbered
fPublic - No. 109") mag duly passed by both Houses in Con-
gress assembled and approved by the President Mareh 2nd,
1895, there was among other things provided ,an appropriation
of $125,000. for the purpose of raising the government dam
at the Great Falls of the Potomac River, in order to in-
crease the water supply of the City of Washington, D. C.
said appropriation of $125,000. to be used in payment of
the cost of raising said dam and for the damage incident

upon the raising thereof, such as damages for flooding, &c.

2. That soon after the passage of said Act as

(1)




aforesaid, the United States by its agents and employees
began preparations for the raising of said dam a&s comtem-
plated by said Aet as above referred to.

That your petitioners at once objected to any change
'in the height of said dam being made until the works of the
' Chesapeake & Ohio Canal had been protected against all dan-
ger of flooding which might arise in consequence of the
raiging of szid dam.

That after a correspondence with the proper author=-
|ities it was finally agreed that two commisgioners should
be gppointed, one by the United States and one by your pe-
titioners. Such commissioners were thereupon duly ap-~
pointed in the person of Major H. M. Adams, Corps of Eﬁgi-
neers, ﬁ. S« A., representing the United States, and G. L.
Nicolson, General Manager of the Chesapeake & Ohio Canal,
representing said Trustees. That after carefully examin-
ing said proposed work and the demages likely to arise in
consequence thereof, the said Commissioners reported as
follows : "It is recommended that theé Canal authorities
release the United States from 2ll claims for damages to
the Canal embankment and tow-path by reason of raising the
dam two and & half feet, as authorized by Act of March 2nd,
1895, and that the United States pay the estimated cost of
| the protection, $15,000. The work of raising the dam to
'be proceeded with at once. Regpectfully submitted,

H. M. Adams,

Major Corps of Engineers,

G. L. Nicolson,

Commissiconers,"




3, That after sueh report had been made the follow-
ing communication was received by your petitioner : "
"Office of the Washington Aqueduct,
Washington, D. C. Sept.26,18995.
Mr. G. L. Nicolson,
General Manager Chesapeske & Ohio Canal,
Washington, D. C.

Dear Sir :
I am today in receipt of authority to pay

$15,000 to the Chesapeske & Ohio Canal Company upon the
condition 'that the Canal Authorities release the United
‘States from all claims for dzmages to the Canal embankment
and tow-path by reason of raising the dam two and one-half
feoet, aé authorized by Act of March 2nd, 1895.'

I have therefore to request that the Trustees of the
Chegapeake & Ohio Cansl Company execute the release as
above worded ; also formally authorize in writing one of
their number, or yourself as General Manager, to recelve
the sum of $15,000, the payment of which has been condi-
tionally authorized as above stated, and that such releése
and written authority be transmitted to this office in or-
der that measures for paying the sum authorized may be ‘
taken. These papers should also be accompanied by evi=-
dence of the zuthority of the Trustees of the Chesapeaké &
Ohio Canal Company to act in matters relating to the Canal.

Very respectfully,
John G. D. Knight,

Major Corps of Engineers, U, S. A."




4, That your petitioners believe that the sald sum
of $15,000 is suffieient to thoroughly protect the Canal
| from all demeges to be czused by the raising of said dam,
and that the work of raising said dam is s0 nearly gom-
pleted, that this belief is borne out by the most accurate
observation of the existing situation. Wherefore these
‘petitioners pray that an Order may be entered authorizing
| them, as such Trustees, to receive said sum of $15,000. as
,raforesaid, and to execute and éeiiver the release requifed
by the United States in its communication dated September

26, 1895,
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In the Circuit Court for Washington County,Maryland,

Sitting as a Court of Equity,

George S,Brown,et al,
In the Circuit Court for
Trustees,

Vs, for Washington County,Marylan /.

Chesapeake and Ohio Canal In Equity.Nos,4I91 & 4198,

Consolidated Causes,

7
This cause coming on t0 be heard this &@th,day of Sep=

: o~
tember, 1896 on the Petition of the Trustees for the bond-
holdersunder the mortgages of the Chesapeake and Qhio Canal
Company,dated June 5,1848 and May 15,1878 respectively;and
upon proof of service of a copy of said Petition, together
with an O#der to show cause,returnable thfg 30th,day of
Septepber 1896,upon the Attorney General of the State of
"
Maryland, on the,/Urhay of Septémber 1896, 4% upon Stephen
Gambrill,PresideAat of the Cheasapeake and Ohio Canal Company
O l‘/’h( -

OQAthé‘Z/ "day of September I8963Now upon motion of the
Solicitors for the said Trustees,no cause to the contrary
being shown:

This Court doth thereupon order,adjudge and decree that the
said Trustees be and they hereby are,authorized and empower-
ed to receive from the United States of America the sum of

Fifteen Thousand Dollars($15000.00.),and to execute and de-

1iver to the United States therefor the release as mentioned

and set forth in said Petition,
| 9 : J
5;0[(4 o[ /C.Lﬁﬂ




; SR R
Yo Loivthenes Loy Guct

415/ ?%//f/ g gwf

——r——

/jm@ 4}/ t/mﬁa

ary

uww&&w%

ﬂ%m‘ ¥ Z%{ﬁ’f 7% f
cywk&’ ol [ Wﬂzm




“ *e i -ummnm
- COUNTY, Maryland. Nos. 4191 and
"'m‘“ 4198, In Bquity, Gonsolddated

Mann. E

et

To the Honorable, the Judge of said Courtie

The Report and Petition of John K. Cowen, Joseph Bryan

and Hugh L. Bond, Jr., Surviving Trustees, respectfully shows:-

FIRST, That by the order entered in this cause July 30,
1894, upon the petition of these Trustees filed herein January
30, 1894, this Honorable Court did authorize these Trustees to
execute and deliver a contract with the Chesapeake & Ohio Trans-
portation Cempany of Washington County mentiened in said petie
tion, copy of which is filed therevith marked Exhibit A, and
this Court did further order, adjudge and decree that the period
of four years from the first day of May, 1891, mentioned in
subesection six of Section Pive of the decree entered in these
consolidated causes on the second day of October, 1890, be for
good and sufficient cause shown extended to the end of six
years from the first day of May, 1896, From said order and
dnm&‘ﬂr'.mmﬂmhﬁam*%
Mumwﬂmmmmwmmct
Appeals upon suen appeal affimifthe said order of tnis Court
wmwfiled June 17, 1896,




Pursuant to the authority given tnem by said order of
July 30, 1594, effirmed by the Court of Appeals &s aforesaid,
them and the Chesapeake & Ohio thm «9&-
ington County in the form shown as Exhibit A with their said
petition of January 30, 1894, but owing .v use uelay occasioned
by the appeal of the State of Maryland the said contract became
or suspension by reason of amy bresk or accident renderirg the
canal unnavigable, or from any other cause. The canal has been

maintained as & navigable highway and in the highest state of

Chesapeake & Ohio Transportation Company of Washington County
has regularly in each year made good to these Trustees its
guaranty to them "that the net revenues derived by said Trus-
tees from their trust estate over and above the expenses of
ordinary operation and repair of said canal will not be less
in any year than $100,000, end sny deficiency in net revenues
to equal said amount in any year will be made good by said

THIRD, In accordance with the directions to these Trus-
tees contained in the deoretal order entered in these consolidated
cauges October 2, 1890, these Trustees have annually applied (1)
uw-m«mmmmw“-'
thereon, and (2) %o pay and discharge the smount of money bor-
rowed by them to defray the cost of repairing and restoring
the canal, with interest thereon, as well the net revenues of
$100,000 per year under the said contract as a large portion of
the cash in their hands derived from their operations of the

2




oanal prior to the calendar year 1896, and shown in their
report filed herein April 18, 1896,  The aggregate total
ﬁmmamtmhm“mh
the unpaid portions thereof to December 31, 1800, was $674,922.64;
wﬁﬂwm»mwn paid $553,922.64, leaving
"mm'rmnm-umhmm
cost of repairing end restoring the canal,  Of the chsh
balance of $56,939,73, shown in the said report of these
Trustees dated April 18, 1896, there remains in their hands
as yot $12,900,00 of ths $15,000 received by them from the
United States under the agreement approved by this Court in
mnnmnhhm-mhnumm
These Trustees make the subject of a separate report a

Power Company for the sale by the Chesapeake and Ohio Canal

Company and these Trustees of certain lands and rights at the
Great Falls of the Potomac in Montgomery County, Maryland,
for the sum of $75,000,

- FOURTH. um”wmmmrm«mm;.
mma.,m-smmmzeuumimqumq
30, 1894, the contract between these Trustees and the Chesapeale
& Ohio Transportation Company of Wad ington County as originally
negotiated and <made contains the following provisioni

*Ihis contract shall continue for the term of ten years
and thereafter shall continue until terminated by six months'
written notice from one of the parties to the other of the ine
Mﬁqhmw . ;

Inmm:mmﬂnﬁnmhm.
and the first five years of the term expired December 31, 1900,
The Chesapeake & Ohio Transportation Company of Washington
County is willing and has agreed with these Trustass that the

' 3




mmmmmmmmummum
uﬂmma.ﬂ.umwmm
mmmmmuwm provided this
Honorable Court will by order entered herein make a further
extension of the period mentioned in subessction six of Section
Pive of the decree entered in thess consolidated cuases on the
second day of October, 1890, which period was by the said order
of July 30, 1894, sxtended to the end of six years from the
rsntnd**umt“ﬁ“

PIFTH, These Trustess respectfully state to the Court
mﬂw.um&ﬂwmwmn
mw”nmmﬂhmm
of reasonable transportation charges by the railroad carriersy
especially by The Pennsylvania Railroad Company, The Baltimors
& Ohio Railroad Company, The Chesapeake & Ohio Railroad Company
and The Norfolk & Western Railway Company, which companies
serve either the same coal fidlds from which the canal derives
its traffie, or coal fields competitive with those of the canal,
makes it possible to transport coal on the canal, both for local
ative to the canal and all engaged in canal transportation.

At no time since these Trustees took charge of the canal in the
Fall of 1891 have commercial conditions, including rates for
as wm and there is in those conditions every assurance
of their centinuance, especially so far as the rates of rail
Mumm 1 '
mmmmumm»m
continuance for five years longer of the said contract with
the Chesapeas & Ohio Transportation Company of Washington
County will not only provide for the payment by thess Trustees
.




of the unpaid balance of the money borrowed by them for repair-
ing and restoring the canal, but will provide a fund of net
less than $350,000 for distribution to such interests as the
Court may find entitled to receive the same,  As to such
Wmuwmnumnmmr
directions of the Court in these consolidated Gauses.

WEEREFORE, these Trustees and Petitloners pray:-

1. That an order may be enbered herein ratifying
and approving the continuance of the said agreement between
these Trustees and the Chesapeake & Ohio Transportation Company
nm

v W hmwmmmmnm
years from the first day of May, 1891, mentioned in sub-section
six of Section Five of the decree entersd heresin on the second
day of October, 1890, and extended by decretal order hersin of
July 30, 1894, to May 1, 1901, be further extended for a period
of five years from said last mentioned date, to wit: to May 1,
1906, ; ‘
3.  That the Court may upon reference, or after such
tions to these Trustoss as to the application of the net revenues
coming into their hands from their trust estate after the pay-
ment therefrom of the unpaid balance of money borrowed by them
as directed by said decretal order of October 2, 1890,

And your petitioners will ever pray, &kc.
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STATE OF MARIAYD,
CITY OF BALTIMORE, to wit:- |
am-ununnm XL UX
day of awhmw-ﬂwm

a Notary amm&”tnmmm
personally appearsd Hugh L. Bond, Jr.and made oath in due

form of law, that he is one of the Trustees named in the fore=
going Report and Petition; that he knows the contents thereof;
and that the matters and facts therein stated are true of his

o knowledge, M///A//f)zdzw%
mmu -“ seal muwm
aforesaids 1
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""":"" IN T CTROUI? COURT POR WASE-
e s INGTON COUNTY, Maryland.

Nos. 4191 and 4198, 1In Bquity.
Sonsihotutel canbil

cenvaccmsDomaensaas

Come now John K, Cowen, Joseph Bryan and Hugh L. Bond, Jr,
their Report and Peti‘ion praying the approval by the Court
- of the continuance by them of a gertain contract heretof re
authorized by order of July 30, 1894, in these causes, between
the said Trustees and the Chesapeake & Ohio Transportation Come-
pany of Washington County, and also praying the passage of an
order herein providing that the period of four years from the
first day of May, 1891, mentioned in sub-section six of Section
Five of the decres entersd herein October 2, 1890, and extended
by said order of July 30, 1894, to May 1, 1901, be further ex-
tended for a period of five years; that is, to May 1, 1906,
whersupon it is this _J /- day of April, 1901, by the Circus
Court for Washington CGounty, ordered that the matter of the
20th day of April instant, and that a copy of the said report
and petition and of this order be served on the solicitor of
record for the State of Maryland, =nd on the Attorney-General

1
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of said State, and on The Chesapeake and Ohio Canal Company
or its solieitor of record, on or before the 10th day or

April, 1901. SR
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ana l‘p,,nl» Q; aurviving trustees, Tes>a0tully snove:

mwm«nmmm
m“-.“‘h“‘”“
a corporation of the State of Virginia, a duplicate original of
mmMﬂ”ﬂ“*m
M ﬁﬂﬂ“mmum
_*uuuwm a short dlstence below the
aquediict asm of the United States. ¥or this dem it wishes %o
obtain the land on the Maryland shore of the river necessary for
the abutment of the dem on that shore; this land, whieh is not
wd sere in extent, balongs to the Qansl Company, and is
mm«mmduou-atmm
.mma*“ﬁ“m
of the Potomee Company on the Virginia side of the river, and of
the old rip rap dam by which water was turned into the old canal.
The title to the property of the old Potomdc Company, where it is
included in the lines of the tracts acquired by the Great Falls
Power Company, is now in litigation between the Power Company and
these Trustees, in the courts of Virginia,

3




mMmuoﬂmuwuu
M*MM Whereln a preliminary injuno-
tion has been granted by that Gourt to restrain the Great Falls
mmm*nmﬁwm-lm

-.mwuwmu
litigation between thess Trustees snd the Great Falls Power Come
~Q‘QQMCO“~1¢~

&m.“ﬁum'
a1l the property and rights of the old Potomac Company, the Canal
gompany is not required to maintain or use the Potomee Company’s
Mﬂﬂmﬂﬂmmb
“mm.*uma.
fair price and compenestion tojhe Chesapeake and Ohic omnsl
gompany and those interested im its property, for the lands,
riparian and water rights mentioned in the agreement to be dis=-
posed of to the Great Palls Power Company. The land and rights
so aisposed of are valiable only for the development of the water
pover of the Potomac River at Great Falls. The Great Falls
and by the State of Maryland to constmuct the works necessaxy to

2




‘Tnese Trustees ave sdvised that in the 1egialation both of
“ﬁ“hmcﬁ“mhw
wmmmwumwﬁw
States as of public interest and utility, and thet these Trustees,
0“‘"‘““”“

 court, should agree to a fair and Eswum
‘reasonable price, rather then seek to exaet a price Which the

deeds mentioned in said agreement, on the terms therein stated,
and to convey thereby the interests of all parties to this causo
info and out of the properties therein mentioned and conveyed;

and that the proceeds of such sale or disposition of the properties

be spriied to pay amd discharge the interest and principal of the
vonds of fhe Chesapeske and Ohio Cans) Oompany issued under
‘authority u-mm cehapter 68, mentioned
in M |

/UA“ . éﬁe,m
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Stato of Maryland,

““M”*x'_ u~~m/

L - R

m Notary puilie
A m.-. v ‘mb
Md“ﬂ-ﬂﬂ-‘ o
‘~mm;‘.» and nade oath
ﬁnnnu”cum—n»wm‘n
u-nmmiﬂﬁn‘*“‘
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Brown et al., Trustees,
vs.
Osngl Company, et al,

Order.

Gome now John K. Oowen, Joseph Bryan and Hugh L. Bond, JT.,
surviving Prustees, by their solieitors, present to the Court
tract dated March 19, 1901, bstween them and the Great Falls
Power Compeny, and pray that an order may be entered herein approv-
deeds therein mentioned, comveying all right, $itle and interest
of the parties to this cmse info or out of the property so con-
veved; ani directing thet the proceeds of the property so dis-
posed of be arrlied to pay and discherge the interest and principsl
of the bonds issued under the Act of Maryland of 1873, chapter
§8. Wmeveupon, this S /7 @&y of Apeil, 1901, by the
Oircuit court for Washington Gounty, ordered that the matter of
the above mentioned report snd petition be set for hearing on the
207 _amy of kpril, 1901; ana that & copy of sald report and
petition and of this order be served on the solicitor of record
nmm-r-u-u.-u-ownm-n
ﬂn&m-ummmmﬁ“d
m--mu Y udm 10m
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This contract made and entered into this /? day of
1Harch, 1901, by and between the Trustees of the Chesapeake

and Ohio Canal Company, party of the first part, and the (reat
Falls Power Company, of the second part.

WITNESSETH: The following agreement, namely:

WHEREAS, The Great Falls Power Company, & corporation
organiged for the purpose ot utilizing the water power of the
Potomac River at or near the Oreat Palls in the State of Mary-
land, is about to commence work for the execution of the plans
as generally shown on map attached hersto, marked appendix "A"
from which plans it appears that the dam to be constructed bhae-
gins at about two hundred feet below the low guard lock of the
old Potomae Canal, on the Virginia shore, and abuts on the
Maryland shore opposite lock Number 20 of the C. & 0. Canal
Company, and that the said dam is to be built to an elevation
of 160.3 feet (.2 of a foot lower than the Government Dam)

. above mean low water of the Potomac River at Georgetown, that
' is to say, at about the level of the present Aqueduct Dam at
' Great Falls and,

Whareas for the construction of said dam it is desirable
that the party of the second part should obtain ownership of
certain lands now owned by the C. & 0. Canal Company on which
the said dam would abut on the Maryland side and,

WHEREAS it is further desired by the party of the second

- part to obtain from the party of the first part all such ripa-
rian rights now owned by it, as may be required for the full
and complete development of the water power at the said Great «
Palls; and whereas it 1is one of the purposes of this agree-
ment that all pending litigation batween the parties hereto

. 'shall be terminated.

THEREPORE it is hereby agreed batwean the parties as
follows:
"A® . The party of the first part agrees to transfer a

title in fee to the party of the second part, its successors

' or assigns to the following property, namely:




) s »

Beginning at a point on the south boundary fence of the
land now occupied and claimed by the U. 8. Government near the
Aqueduct Dam, said point being twanty feet west of the center
line of the present tow path} (and a short distance above
lock 20) thence with the line of the said U. 8. Government fence
- to the west boundary of a tract of land deeded by Wm. Hayman
to John P. Ingles, trustee for the C. & 0. Canal Company,
dated January 9th, 1836, thence with the west boundary of said
tract in a southernly direction to & point due west of the
northern end of lock 19, thence east to a point twenty feet
west of the center line of the present tow path, thence paral-
lel to said tow path and distant twenty feet from its center
line in a northerly direction to the point of beginning.

"B®" The party of the first part agrees to grant to the

party of the sacond part, when it shall have made payment in
full, all the riparian and water rights belonging to the Chesa-
‘ peake & Ohio Canal Company, in the Potomac River, hetween the
Government Dam and a point on the Maryland shore opposite the
lower end of an island in the Potomac River known as "Cupid's
Bower", subject, however, to the reservation by the party of
the first part of the right to the full and free use and en-
Joyment of all lands and property of sald company between the
- points aforesald and of any rights thereto appurtenant, so far
as the said party of the first part, their successors or as-
. slgns, may deem necessary or proper for the development and
. operation of the saild canal as a navigable highway, and with
' the proviso that the party of the second part shall erect no
dam or works in the said river, other than that dam and works
shown on the plan hereto attached, without the further approval
and consent of the party of the first part, thelr successors or
assigns; it being the intention of this section that, subject
to the above reservation and proviso, the party of the second
part shall acquire as the owner of the Virginia shore of the
saild river, and for its corporate purposes, all said riparian
or water rights in the said river betwseen the points above

mentioned.




L | 3 | b

"¢® 1In case it should be found that the dam proposed to
be built by the party of the second part cannot properly be
anchored within the land covenanted to be granted in fee and
deseribed in paragraph marked "A" THEN the party of the first
part hereby agrees that the masonry of said dam abutment may
be tied into the masonry of loek Nc.20 provided always that
in the construction of said dam and abutments no injury nor
any act giving reasonable apprehension of injury shall be done
to the said lock or canal and that all the expsense of the work
of sald construction shall be done at the charge of the party
of the second part and that no interruption shall be made to
the traffic of the canal by reason of said work.

"p®  The party of the first part agrees to convey unto the
party of the second part, when it shall have made payments in
full, by & quit claqgigll and singular the rights, title and
interests which the party of the first part or the 0. & 0. Canal
Company may have or claim to have in and to a csrtain strip of
land within the county of Fairfax, State of Virginia, and which
was originally claimed by the old Potomac Company, the predeces-
sor of the C. & 0. Canal Company, which said strip of ground is
known as the "Canal Strip® and was formerly the body of the
canal of the 014 Potomaec Company, and which commences at a point
on the Virginia side of the sald river about half a mile above
the Great Talls of the said Potomac River, and below the U. S.
Government Aqueduct Dam, which said strip runs through the
‘tract of land bslonging to the party of the second part, and
said tract of land being generally known as the "Toulsen Tract"
and continuing through said tract of land for a distahce of
about one mile and connecting again with the Potomaec River,
with the further provision and stipulation that if the party of
the second part shall elect to take in lieu of said deed an

agreement to convey the same whenever the party of the second




part shall designate and direct, the party of the second part
shall have the right so to do.

The quit-claim deed above referred to, shall include the
right, privilege and éuthority in the party of the sacond part,
to use or remove or destroy what is known and designated as the
Riprap Dam at the intake of the old Potomac Canal at the north-
ern end of the said "Canal Strip" together with any and all
materials, stone or masonry in the bed or old locks of the
said "Canal Strip."

"E®  The party of the first part further covenants to co-
operate with the party of the second part in the execution of
its plans for the development of the power at or near said
Great Falls in any way possible, other than those requiring the
expenditure of money, incurring liabilities, or that may inter-
fere with, or injure its works, or their operation, and to that
end, the parties of the first part will do nothing that will
impede the enterprise of the party of the second part, excepting
' always such acts as may be necessary for the proper protection,
management or operation of said canal.

npe It ig further understood and agreed that if the party
of the second part shall hereafter wish to raise temporarily
the erast of said dam hereinbefore mentioned as proposed to be
built, by means of a temporary or movable crest generally known
as flash boards, ‘o an additional height not excecding five feet
the party of the first part will interpose no objection thereté
provided that and so long only as the raising of said flash
boards shall not dsmage or produce serious threat of damage to
the canal, works or property of the sald company, Or cause any
interference with the full and complete operation of the
Georgetown Level of said canal as now operated, either by in-
tercepting or interrupting the natural flow of the river
so that the dam of the company at Little Falls, (maintained
as now and heretofore and not as a tight dam) may be insuffi-

cient to supply said Georsetown Level, or in any other manner.
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In case at any time the raising of said flash boards shall

in the opinion of the engineer or manager of the party of the
first part, their successors or assigns, or in the opinion of
any officer charged with the operation of the said canal, threat-
en damage to the canal, works or property of the first party or
cause any interference with the full and complete operation of
said Georgetown Level as aforesaid, and the agents of the party
of the second part shall fail after reasonable notice to lower
or remove said flash boards so as to prevent such threatened
damage or interference, then any employee or agent of the party
of the first part, their successors or assigns, operating said
canal, shall have the right (but not be required) to enter

the premises of the second party and lower or remove said

flash boards, but the right hereby granted to lower or remove
sald flash boards shall not in any way affect the liability

of the party of the second part for any damage or loss to the
party of the first part, thair successors or assigns, growing
in any manner out of the use of such flash boards.

"G® Tt is undserstood that this contract is made subject
to ratifigcation by the Court under whose orders the said Trus-
tees are administering their trust; and the party of the first
part further agrees to submit this contract to the proper Court
for ratification, and to take 2ll reasonable and proper steps
to have the same duly approved and ratified, and to obtain,
within six months from the date of this instrument, if the same
ghall be practicable, an order directing the Trustees of the
said C. %~ 0. Canal Company, to execute and deliver in due form
of law deeds of conveyance unto the parties of the second part
in and to the properties, rights and easements hersinbefore

deseribed, giving accurate and detailed descriptions thereof,
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"H® The party of the second part in consideration of the
foregoing covenants and obligations of the party of the first
part covenants and asrees, upon the ratificaticn of this con-
tract by the court, and the execution and d<livery of the
deed raferred to in the first clause of this instrument to pay
g0 the party of the first part, or thelir successors in office,
or assigns, the sum of Seventy-five Thousand (£75,000) Nollars
in the following munner:

Tan Thousand (£10,000) Dollars in cash and Sixty-five
Thousand (£65,000) DNollars on or bafeore two years from the
date of this agreament.

Tha dafarred paymants to bhe evidenced by the notes of the
party of the sscond part, its succassdrs or assigns--sald
notes to be without interest for the first year, and to bear
interest for the sacond yeér and until psald at the rate of
8 paer cent per annum, a&nd to he securad by purchase money
Mortgage upon all the lands and property hereinbefore mentioned
to ba sold and conveyed;

AND it is further asreed that upon ratification by the
Court of this aprasement as hereinbefore mentioned, the party
of the first part shall forthwithdismiss the equity suit now

pending in the Circuit Court for MHontgomery County, Maryland,

entit]eggule 20th Pebruary, 1900, in Circuilt Court Montgomery
County, in Equity, Chesapeake = Ohio Canal Company, a corpora-
tion under the laws of the States of Maryland and Virginia -
John K. Cowan, Mugh L. Bond, Jr., and Jos. Bryan, Trustees,
Plaintire
VS,
The Great Palls Power Company, corporation under the

laws of the States of Warylend and Virginia, Nefendant -

Pquity, File 1766."




=
And theat the party of the seccond part shall herawit

dismiss as to the party of the firat part the equity suit
now pending in Pairfax County, Virginia, entitled 'in the
Olircuit Court for Pairfax County, file February 2lat, 1899

Graat Falls Power Company of Virginia

vS.
Chasapeake and Ohio Canal Company and the Potomae

River Power Company, Defendant.

WITNESS our hands and seals the year and day above
written.
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@ircuit Oourt for Washington Gounty.
Nos. @O & @08, Bmuity!

3

Chesapeake & Ohio Oanal
Company et al.

John W. Rich, being duly sworn according to lai, deyroses
and says as follows: I am 20 vears of age, and veside in the
eity of Baltimore, Maryland; I am employed in the office of
Oowen, Oross snd Bond, attorneve at law, of said city. Onm
Puesday, the ninth dsy of April, 1801, under instwuctions of Hugh
L. Bond, Jr., Weq., I osalled, Letween eleven o'clock A. M. and

tvelve o'elock moon, at the office of the Hon. Isidor Raymer,
mwdm-umut.wam
2 copy of the report and petition of Johm K. Ooven, Joseph Bryan
and Hagh L. Bomd Jr., Surviving Trustoes, filed in the above
entitled ceuse, and the order of Court thereon dabed April 8, 190k,
whieh copy was tdmmkinkiy identically the same as the copy
attached to th s affidavis, At the same tine I asked Mr, Rayner
to sign an sdmission of service of sald copy; Mr, Rayner said he
wished to Tead the pansr served, and preferred mot to sign the
mmcmmwamm-swnut.m
I 1eft the copy with Mr, Raymer. ®

on the same day, between the same hours, I called &t the
oftice of Hon. Wm, Pimkney Whyte and presemted to hin in person
the same copy of sald petition amd order attached to this affidavit
and ssked Mr, Whyte to sign an admission of service; Mr, Wnyte
said that he no longe® vepresented the State of Maryland in the
mvomnuu—‘mm-lunuuuum.xm
Rayner, Atterney Genersl, as vepresentative of the State of

p |




Maryland, and that he preferred net sign the admission of service;
he also refused to retain said copy.

On the same day, between the same hours, I oalled at the
office of Hon. Thomas M. Lamehen, and presented to him in parson
8 copy of said petition and order, the same in all respects as the
copy attached to this affidavit, and requested Mr. Lemshem to sign
an sduission of serviee thereon. Mr. Lanahen signed the admission
of service and retained possession of the said copy.

%%% (22

Sworn to and subscriber before me, amuunn
gtate of Maryland, in and for the city of Baltimore aforesaid,
this tenth day of April, 1901.

m'"—j‘wﬁ*@@m £

Notary Publie.




BROWW BT AL. TRUSTERS, In tha
vl .
THE CHYSAPRBAKE % OHIO

CANAL COMPANY, ET AL.

oisouit gourt rfor Washington
gounty, Vsrviand. In Bqpuity.
Nos. 41981 &% 4198, = donsnlidated

W N S St N Nt W

gauses.

To the Honorable, the Judges of sald Court:
The waport snd vatition of John X, Cowan, Josevh Brvan
and. Bugh L. Bond, Je., surviving tristees, respactfully shows:

1. That subject to the aprroval of the fourt these Prustoes

have entered into an agreemént with the Great Palls Power Conpany,
a corvoration of the State of Virzinia, a duvliiecate owigin=l of
whiah they fila with this revort and vetition marked *Exhidnit
Agroement®, The Great Palls Power Coupany, pursuani to its
eharter murvosaes, wishes and intends to builld = daum ao?oéa’ the
Potomae River at the Great Palls, a short dlstanee below the
aqueduct dam of the Tnited States. ¥or this dam 1% wishes %o
obtain the lond on the larviand shore of the river necessarv for
the sbutment of the dam om that shore; this land, whioch 12 not
quite an aasvre in extent, belongs to the fanal Jouvany, and is
partioul arly deseribed under ®*A* of sald agreement,
The eonstruction of the dsm and the other works of the Power
gompany necaessitates the practieanl destruetilon of the old e=2nal
of the Potomsne Comvany on the Virsinia side of the river, and of
the old rip rap dam by whish water was turned into the old eansal.
The title %o the property of the old Potomae Couvany, whera 1% ia
inciuded in the lines of the trascts sequired Dy the Great Palls
Powar Coupany, 1is now in 1itigation between the Power Goupany and
these Prustees, in the qourts of Virginia,

i




These Trustees hava also a suit Ponding in equity in the

Cireudt oourt for Uog_tggmory Sounty, whevein s prelininsry injuns-

tion has Deen granted by that gourt to restrain the Great Palis
Powar Compeny rrom using or interforing with any vrovarty of the
Chesadenke and Ohile Canal Oompany in Montgomery County, Ueryl and.,
‘ The effeot of the said agreement is to disvose of 811 the
1itigstion Yetween these Trustees and the Great Palls Power fom-
pPany by sale to the Power Comwpany of the small pareel of land
necessary Tor the sbutment of its dam on the Mawvland shora;
and slgo of the right, title and interest of the 0ansl gomnany
AR iya mreamerty, as mccesm.:g the old ecanal,

By the terms of the sots incorrorating the Chesapeske anad
Onie Cansl Oowpany, and providing for the seqiuvsition by 1t of
all the proverty andi rishts of the old Potonae gowpany, the dansal
Company 1is not requiroa_toAmintam or use the Potomse Companv's
eanal on the Virginis side of the »iver nt Grest Palls, but is
mithorized to substitute therefor the esnsl on the Mawviand sida.
| The pﬂoo of 8§venty-r1vo thousand 4ollars, mentional in the
agreement, these Trustees belleve and so state to the gourt, 1s a
failr priee and conwpensation to §he Chasaveske and Ohio gannl
Coupany and those interested in 1ts proverty, Cor the lands,
riparian and water rights mentioned in the arraqiant to be dis-
Posad of to the Great Palls Power Gompanv, The 1and 2nd rights
zno digrosed of are valliable only for the davelovmant of the water
bPowar of the Potomas River at Great Palls, The Great Palls
Powar Company hess been muthorized both by the State of Virginis
and Dy the State of Morviand to constwiot the works necessary to
devalop that water power; with the Proviso, howsver, that the
Power Souvany ehall not interfore with the property of the Ohesn-
Peake and Ohlo Osnsl Company without the eonsent of those intew-

ested thevein.




These Trustees are advised that in the 1 egislation both of
Virzinis and of Marviand, the works of the Great Palls Power Donm-
pany are evidently considered by the legisiatures of the rasnestive
8tates as of vublie interest and utility, and that these "istaess,
ag vevresenting sll interests in the ganal Couvanv'e vroveriy
under the orders of tuis court, showld agvee to a falr and rasan
reasonsble price, wather than seek to exaect a vrice whisch the
Powasr Jompany csnnot afford to pay,

Whevefore these Trustees and petitioneors pray, that an order
may be entered nerein watifving and asprroving tzmv sald agreamant
betwaen these petitioners and the Great Palls Power dommany, dated
Mareh 19, 1901, and Tiled herewith marked "Exhivit Agreamente;
that these Trustees e authorized snd empowared to exemuite the
deeds mentioned in sald agreamant, on the terms therein stated,
and to oconvey thereby the interests of all parties to this emuge
into and out of the proverties therein mentioned and convayved;
and that the proeeeds of such sale or disposition of the vroverties
be amvlied to pay and disoharge the 1nter§st and vrineival of the
bonde of the Chesspenke snd Ohio Oansl fomnany issued under
authority of the Aet of lNarviaend of 1878, chapter B3, mentioned
in these »roecedings.

And vour petitioners will ever pray Xe,

/< /—&Qh
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gtate of Marviend,
ity of Baltinora, to wit:

I heraby certify, that on this é Z
day of Avril, 1901, bafore me, the subsoribar, a Netarv mibiie
of the State of Mewvland, in snd for the altv of Baltinore afors-
gald, personslly spvenared Hizh L. Dond Jr., and made oath 1a due
form of 1aw that he ig one of the trustess named in the foregoing
raport and petition, that he knows the contants thereof, and that
the matters and things therein stated are iwvue as of his own
knowl edze, excert the matters and facts stated on information and
bellaf, snd 28 to them he ballaveg them to be twye,

%cwj“/ »/%10(@/

Witness mv hand and Notarial snal the dav and veur aforesaid

Notarvy Publie.
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&“/“ 4




| Browm ot ul., Trustess,

In the
oiveuit fowet for Washington sounty.
49 2 49. In Imity,
fongal 14ated gms-u.

Ordoeyr.

fome now John K. Cowen, Josach Brvan mﬁﬂ:@&. Bowd. Jr.,

Milv;mg Prastoas, by thelr seliecitors, presant te the doust ,
-their »avort #nd petition, wherein thev zkate set imth the son-
 trant dated Moveh 10, 1501, between them and thne Gront Falls
M-)r Qompany, snd Dray that sm ovder nay be snteved hevein WrTOY=-

:I.ng sald contrset, and diveeting the ssid Twisteas to oxaoutn the
u cnda therein mentioned, ecomveving all risnt, %itle and intevast |
7 to this esuse into or out of tha property so son-
:vs!'aa. am direoting that the prosesds of ths vroperiy ao dls- |
mnd of Do avoliad to pey and disoharge the intervest ana p*imim
- of the bonds lseied under the Ant of Yarviang of 1393, shapiar
83. Wheveuvon, this % dsy of April, 19, by the
airrmit fourt for Washington dounty, ordered that the matter of
tha Above nentioned report and vetition be sat Por hearing en the
200k asy of apeil, 1901; sma that a covv of o said ravort snd
qmtinon and of this ovder De served on the solisitor of rasewd

,pr the State of Hsvviand, 2nd the Atm-&sx‘al of aaid Stats,
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Brown o' al., Trustees, In the

Vs, Oircuit Court for Washington County.
ghesapesake & Ohio Cansal Nos. 4191 % 4158. Bquity.

Company ot al. gonsollidated Causes.

e S e S’ S’ S S S

John W. Rich, being duly sworn according to la¥, deroses
and savs as follows: I am 29 yvears of age, aAnd resids in the
ceity of Baltimore, Marviand; I am employed in the offiece of
Cowen, Crossg and Bond, attornevs at law, of said city. On
Tuesday, the ninth day of April, 1901, under instructions of Hugh
L. Bond, Jr., Esq., I called, between eleven o'eclock A. M. and
tweive o'clock noon, at the office of the Hon. Isldor Rayner,
Attorney-General of M2ryiand, and handed to Mr. Ravner in »erson
8 covv of the revort and petition of John XK. Cowen, Joseph Bryan
and Hugh L. Bond Jr., Surviving Trustees, Tliled in the abova
entitled enuse, and the order of Gourt thereon dadted April 8, 1801,
which copy was famxkiakix 1dentically the same as the copy
attached to th s affidavis. At the same tine I asked Mr. Rayvner
to sign an admission of serviece of sald eony; Mre. Ravner said he
wished to read the parer served, and prefarred not to sign the
admlssion of service, but would arran-se that witter with Mr. Bond.
I laft the copy with Mr, Ravner.

On the same day, between the same hours, I called At the
of'fice of Hon. Wm, Pimkney Whyte and presented to him in person
the same covy of said petition end order attached to this affidavit
and ssked Mr., Wnyte to 9ign an admission of service; Mr. Whyte
gald that he no longer renregented the State of Marviand in the

ahove entitled consolidated causes, and referred me to Hon, Isidor




M&r?land. and that he preferred not sign the admission of service;
he also refiused to retain said covy.

Oon the ssme day, between the same hours, I called at the
office of Hon. Thomas M. Lanshan, and presented to him 1in person
a copv of e&aid petition and order, the same in all resvects as the
copy attached to this affidavit, and requested Mr. Lanahan to sign
an admission of serviee thereon. Mr, Lanahan signed the admission

of serviece and retainel possession of the said cony.
brc iz ls,

gworn to®and subseriver before ma, a Hotarv Publie of the

gtate of Marviand, in and for the eity of Baltimore aforesaid,
this tenth dav of April, 1901.

wWitness nv hand 2nd Notarial seal,

Notarv Publie.
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Pursuant %o the author&t? glven srhem by seid arder of
Fﬁly 30, 1698, arfirmed hy the Qourt of Appesls s aroregaid;
thesa Trustnes did sdeonta and dedliver the sald centract hetwssn
thm and She Chesapsaks & Ohdo Transpordation Gempany of Wash-
ingion County in she form shown as Hxhibiy Ay with sheir said
patision of January 30, 1604, dut ewing 5o the delay oneasionad
by 3ha appenl of the 8%ata of Marvland tha s&id asntrant becsame
L effective anly bapinning wish she aealsndar vear 1896,
 8300ND. Baginning with the ealendar vear 1896 the said
f eénﬁraat han haen in Ml Tores and affeet withont inserruption
or suspansion by resgssn of any Hreak or dcnidant rendaring ‘the
@anAl unnavigable, or from any ather sause. The sanal hes been
o néiu%aﬁn»d a8 & navigable highway and in $ha highest strte of
afflsdanoy 4% any sime sinee 1% construation, The said
'vﬁhﬁnayaax# & Ohis Transpartasion Company »f Washivipton Coungy
| has ragularly in sach rear made good 40 ‘hese Trasteas its
lguaran%y 50 Shem "Lhat the net revenuss derived br sald Trus-
988 from thelr Srush e8tate over and ahove tha sxpenses of
L ordinary oparasion and revair of said canal will not he less
Sn.any yoar than 8§100,000, and anv defioieney in net revenuss
5o equal sald amount in any rear will be made paod b sald
 tranap9r%at3nn dﬁmpau?.‘

. BHIRD.  In aceordancs with the direetions %0 these Truse
isgau sonsainsd in'tha decreafal arder entered in these conselidated
~§6auﬂaa Dasohar 2, 1880, thess Trusteas have annually appliasd (3)

i%a‘aha paraant of the amount of monsy Borrewsad hy them %o
;pay aEpensas and acompansation %o the Recsivars, witﬁ interaat
%%her&on, and £8) %0 pav and diacharge the amount 6f monsy hor-
‘roWﬁd by them to defray the gest of renairing and restoring
(5he sanaly, with in%erest therson, as well ths net revenies of
B100,000 par yoar under the said ocentract as a large portion of

gthq ¢ash in $hair hands derdwad from sheir operations of the
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ecanal prior to the calendar year 1896, and shown in their
report filed herein April 18, 1896. The agpregate total
of the sums s0 borrowed hy these Trsu'ees, with interest on

the unpaid portions thereof %

o

December 31, 1800, was $674,922.64;
of which aggregate these Trustees have paid $553,922.64, leaving
unpaid $121,000 of the prineipal sum borrowed to defray the

cost of repairing and restoring the canal, Of the cash
balance of $56,939.73, shown in the said report of these

Trustees dated April 18, 1896, there remains in their hands
$3,017.09. There also remains in their hands unexpended

as yet $12,900,00 of the 515,000 received by them from the

United States under the agreement approved by this Court in
regard to the raising of the Covernment Dam at the Great Falls.,

These Trustees make the subject of a separate report a
contract recently negotiated hetween ”Twﬂélw Great Falls
Power Company for the sale by the Chesapese and Ohio Canal
Company ‘and these Trustees of ecertain lands and rights at the
Great Falls of the Potomae in Montgomery County, Maryland,
for the sum of $75,000.

FOURTH. As will appear by reference to form of agreement,
ixhibit A., filed with the petition of these Trustees January
30, 1894, the contract between these Trustees and the Chesapesie
& Ohlo Transportation Company of Wash ington County as originally
negotiated and mmd® contains the following provision:-

"This contract shall continue for the term of ten years
and thereafter shall continue until terminated by six monthg"
written notice from one of the parties to the other of the in-
tention to teminate it,"

The said contract became effective as of January 1, 1896,
and the first five years of the term expired December 31, 1900,
The Chesapeake & Ohio Transportation Company of Washington
County is willing and has agreed with these Trustees that the

3




sald contract shall run for fthe full term of ten years, to wit;
to and ineluding December 31, 1908, in precisely the same form

m

and with the same guaranty to these Trustees; provided this
Honorable Court will by order entered herein make a further
extension of t'e period mentioned in sub-section six of Section
Five of the decree entered in these consolidated cuases on the
second day of Oetoher, 1890, which period was by the said order
of July 30, 1894, extended to the end of six years from the
first day of May, 1895, to wit: toMay 1, 1901,

FIPTH, These Trustees respectfilully state to the Courg

that the continuance of the s2id contract will greatly benefit
the trust estate in their charge; that the general maintenance
of reasonable transportation charges by the railroad earriers,
especially by The Pennsylvania Railroad Company, The Baltimore
& Ohio Railroad Company, The Chesapeake & Oﬁi&\ﬁailroad Company
and The Norfolk & Western Railway Company, whioch companies
servo either the same coal fidlds from which the canal derives
its traffie, or coal fields competitirze with thoge of the canal,
makes if possible to transport coal on the canal, hoth for local
consumption and coastwise shipment, on tolls and charges remuner-
ative to the canal and all engaged in canal transportation,
At no time since these Trustees took charge of the eanal in +he
Fall of 1891 have commercial conditions, including rates for
rail transportation, been so favorable to traffie on the canal
as at present, and there is in these conditions every ascurance
of their continuance, especially so far as the rates of rail
garriers ars concerned.

The guaranteed revenue secured to these Trustees by the
continuance for five years longer of the said contract with
the Chesapea:e & Ohio Transportation Company of Washington
County will not only pro#ide for the payment hy these Trustees

4




of the unpaid balance of the money horrowed by them for repair-
ingy and restoring the eanal, but will provide a fund of not
less than $350,000 for distribution to such interests as the
Court may find entitled to recsive the same, As to such
further distribution these Trusteas wiil require the further
directions of the Court in these eonsolidated Gauses.

WHEREFORE, - these Trustees and Petitioners pray:-

L. That an order may be entered herein ratifying

and approving the continuance of the said agreement hetween

these Trustees and the Chesapeake & Ohio Transportation Company
of Washington Countyv,
H That such order provide that the psriod of four

years from the Tirst day of May, 1891, mentioned in sub-section
gix of Section Five of the decrse entersd hereéin on the second
day of Ogtobsr, 1890, and extended by decretal order herein of
July 30, 1894, to May 1, 1901, he further extended for a period
of five years from said last mentioned date, to wit: to May 1,
1906,

Se That the Court may upon reference, or after such
hearing as it may order, give further directions and instruc-
tions to these Trustees as to the application of the net revenues
coming inte their hands from their trust estate after the pay-
ment therefrom of the unpaid balance of money borrowed hy them
for repairing and restoring the canal, with interest thereon,

as directed by saild decretal order of Octoher 2, 1890,

And your petitioners will ever pray, &c.
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In the
Circuit Court for
Washington County.

IN EQUITY.

Nos. 4191 and 4198, Equity.

Brown et al., Trustees
vs.

The Chesapeéake & Ohio Canal Cou.

Mr. Clerk:-
Please file these
Exceptions and annexed cOpy of

proposition$ 4

/
v — s

Attorney for Exceptant.
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)
Brown, st al., Trustees ) In the
Circuit Court for
) Washington County
vs. ) IN RBQUITY

JNos. 4191 and 4198 Equity.

The Chesapsake & Ohio Canal Co. )

W - —— — —— — — — —— — — —— — —— o V— —

TO THE HONORABLE, THE JUDGES OF SAID COURT:

Your exceptant James F. McLaughlin, excepts
and objects to the ratification by this Honorable Court of
the contract of sale of John K. Coweny Hugh L. Bond, Junior,
and Joseph Bryan, Surviving Trustees, to the Graat Palls
‘Pawer Company (a corporation) heretofore reported to and file
in the above entitled cause, of certain property, rights and
franchises as set forth in said contract annexed to said re-
port, for the sum of seventy-five thousand dollars ($75,000.)

for the following reasons:
FPirst:- Becauce the said sum is inadequate.

Second: - Because your exceptant did, on the
day of April, 1901, make the said Trustees by delivery to
Mr. Pugh L. Bond,Junior, one of said Trustees, a written
offer of one hundred thousand dollars ($100,000.) cash, for
said property, rights and franchises; a copy of which said

offer is hereto attached and is prayed to be taken as a pars

hareof; and said offer was and 1s bona fide; and that your

exceptant is ready and able to comply with the terms there-

of.
Third: - And for other and further reasons to be as-
Bigned at the hearing of these exceptions. // J
b by
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Baltimore, Md., April 17th., 1901.
Messrs. John K. Cowen,
Hugh L. Bond, Jr., and
Joseph Bryan,

Trusteas of the Chesapeaks & Chlo Canal Co.
Dear Sirs:-

I beg leave to make to you the following pro=-
position: I am desirous of acquiring eertain additional
land and riparian rights bordering on or upon the Potomac
River at or near the Oreat Palls thereof in the States of
Maryland and Virginia for the purpose of utilizing the same
in the construction of a water-power plant. The dam which
I propose to construct begins a short distance below the

present Government dam and will abut on the Maryland shore

about opposite Lock No. 20 of the Chesapeake & Ohio Canal Co.

Said dam is to be built éﬁ an eélevation of say one hundred
and Tifty and three-tenths feet (two-tenths feet lower than
the Government dam) above mean low water of the Potomae at
Beorgetown; that is to say, at about the level of the pres=
ent aqueduct dam at Great Palls; and it hﬁ%%g necessary for
the construction of said dam that I should obtain ownership
of certain additional land on the Maryland side and which
said additional land is now owned by the Chesapeake & Ohio
Canal Company on which the said dam may abut on said Mary-
land side. I further desire to obtain from the Chesapesake
& Ohio Canal Company all such riparian rights now owned by
it as may be required for the full and complete development
of the water-power at the said Great Falls. I desire fur-
ther to obtain title, in fee, z;“the tract of land beginning
at a point on the south boundary fence of the land now occu=-
plied and claimed by the United States Government near the
Aqueduct Dam, said point being twenﬁy feet west of the cen-

tre-line of the present towepath (and a short distance ab6§e

P




Lock 20); thence with the 1line of the said United States
Government fence to the west boundary of the tract of land
deeded by William Hayman to John G. Ingles, Trustee:gg—the
Chesapeake & Ohio Canal Company, dated January 9th., 1836;
thence with the west boundary of said tract in a southerly
direction to a point due west of the northern end of -Lock
19; thence east to a point twenty feet west of the centre-
line of the present tow-path; thence parallel to said tow-
path and distant twenty feet from its centre-line in a north-
erly direction to the point of beginning; and also all of
the riparian and water-rights belonging to the Chesapeake &
Ohio Canal Company in the Potomac River between the Govern-

ment Dam and a point on the Maryland shore opposite the low-

er end of an island in the Potomac River, known as "Cupid's

L
- Bower" subject, however to the reservation ﬁg the Chesapeake

and Ohio Canal Company of the right to the full and free use
and enjoyment of all lands and property of said Company be-
tween the points aforesaid, and of any rights thereto per-
taining, so far as the said Company, its successors or as-
s igns may deem necessary or proper for the development and
operation of the said canal as a navigable highway, and with
the proviso that I shall erect no dam or works in the said
river other than that dam and works above referred to with-
out the further approval and consent of the said Chesapsake
and Ohio Canal Company or such persons as may be duly author-
ized to give such consent for and on bshalf of the said Ca-
nal Company; it being my purpose, to secure, subject to the
above restrictions and proviso, all the riparian and water-

rights in the said river between the points above mentioned,

. 2 A 2 ~ 2




In case it should be found that the dam which I
propose to build as above set forth cannot properly be an-
chored within the land above mentioned on the Maryland side
I would like to secure the right to tie the said dam into
the masonry of Lock 20; and will agree that, in the construc-
tion of said dam and abutment no injury or any act giving a
reasonable apprehension of injury shall be done the said
Lock or canal; and all the expense of the work éi said con-
struction shall be done at my cost, and that no interruption
shall thereby be made to the traffic of the canal by reason
of said work.

The property and rights for which I am now making
this offer includes all and singular the rights, title and
interest which you as Trustees for the Chesapeake & Ohio Ca-

o Whath e & B
‘ nal Co. . may have or claim to have in a certain strip of land
R AT )P st

AWithin the county of Pairfax, State of Virginia and which
was originally claimed by the old Potomac Company, the pre-
decessor of the Chesapeake & Ohio Canal Company, and which
said strip of land or ground is known as the Canal Strip
and was formerly the gsgjof the canal of the 0ld Potomac
Company and which commences at a point on the Virginia side
of said river about half a mile above the Great Falls of the
said Potomac River, and below the United States Government
Aqueduct dam; and which said strip runs through a tract of
land heretofore belonging or supposed to belong to the heirs
of the late Benjamin F. Butler, and generally known as the
"Toulsen Tract" and continuing'through said tract of land
for a distance of about one mile and cOnnecting again with
the Potomac River, I to be given the right to elect at any

time in lieu of a deed of the aforesaid property and rights

on the Virginia side, to take an agreement to convey the same




whenever I shall designate and dirsect.

The quit-claim deed or agreement above referred to
shall confer upon me the right, privilege and authority to
use or remove or destroy what is known and designated as Uic
rip-rap dam at the in-take of the 01ld Potomac Canal at the
northern end of said canal strip; togethser with any and all
material, stone or masonry in the bed, or old g&éé of the
said canal strip. Included in the property and rights for
which I make this offer, I desire shall be the right, if I
shall so wish, to raise temporarily the crest of the dam
hereinbefors mentioned as proposed to be built, by means
of a temporary oOr Esmovable crest generally known as & flash-
boardsto an additional height not exceeding five feet, pro-
vided the raising of said flash-boardeshall not damage or
produce serions threats of damage toc the canal works Or pro=-
perty of the said Company; Or causé any interference with
the full and complete operation of the Georgetown lavel of
said canal as now operated, either by intercepting or inter-
rupting the natural flow of the river, so that the dam of
the Company at Middle Palls (maintained as now and heretofore
and not as a tight dam) may be insufficient to supply said
Georgetown level or in any other manner. And in case at any
time the raising of said flash-boardyshall in the opinion
of the engineer or manager of the Trustees of said Canal,
their successors or assigns, or in the opinion of any offi-
cer charged with the operation of said canal, threatén dam-
age to the canal works or property thereof, or cause any in=-
terferance with the full and complete operation of the said
Georgetown level as aforesaid; and if I shall fail after
reasonable notice to lower or remove said flash-board,so as
to prevent such threatened damage or interferance then any

employe or agent of yoursy your successors or assigns or of




said Canal Company oOr persons la'tulln operating the same
shall have the right (but may not be required so to do) to
lower or remove said flash-boardy 1 tq be held responsible
for any damage or loss to the said Ca;al Company growing in
any manner out of the use of said flash-board/s

I now offer t0 give the sum of one hundred thousand
dollars ($100,000.) for a conveyance to me or to my heirs
Oor assigns of the rights, franchises and prOpert;stpecially
ment ioned or described, with a good and merchantable title
(having in view the proposed uses thereof as hereinbefore
mentioned) and free of all encumbrances, and will, on or be-
fore Thursday April 25th., 1901, make a deposit with you on
account thereof of ten thousand dollars ($10,000.) (to be
returned to me or to my order however, in case such sale be
‘not ratified by the Court having jurisdiction or in ecasa of
your inability to so convey by such good and merchantable
title and free of all encumbrances) and will pay in cash,
the balance of ninety thousand dollars ($90,000.) upon the
delivery of apt and proper title-deeds to me or my heirs or
assigns of said property and franchises; a reasonable time
to be allowed me for a search of title and praparation of
papers.

I beg leave to request that you report the above
offer to the Circuit Court for Washington County for its con-
sideration and ratification and that it be so reported before
Saturday, April 20th., inst., inasmuch as I am informed that
another offer for the same property and franchises (but of a
much less sum of money) is now before that Court for its ac-
tion thereupon on that date. I have, for some time, been
making an examination of the above property with a view of
purchasing the sameé and have already acquired certain other

property and franchises there situate, which are absolutely




indispenable to the development and utilization of the water-
power of the Great Falls.
The above offer would have been made &t an earlier

sed credibly so) that

)
4,

date but I was informed (and as I suppe

there was no occasion for the making of an offer for several

&+

months to come and it was only day before yesterday that

(-

learnsd of the necessity of making it at this time.
Thanking vou in advance for making the report of
my offer as requested above, 1 am,

Very truly yours,

Y77 /éc 7 %l
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IN THE CIRCWIT COURT FOR
WASHINGTON COUNTY, MARVLAND,
IN BQUITY, Nos. 4191 & 4198,
CONSOLIDATED CAUSKS.

BROWN BT AL. TRUSTEES,
VS,

THE CHESAPRAKE & ORIO

CANAL COMPANY, ET AL,

D I e L L

wreeeer s QOO0000mecen v o e

Service of copy of Petition of John K. Cowen, Joseph
Bryen and Hugh L. Bond, Jr., Trustees, in regard to the con-
tract with the Chesapeske and Ohio Transportaticn Company
of Washington County, and Order of Court thereon, dated
April 8th, 1901, admitted this %h day of April 1801.
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BROY BT AL. TRUSTERES, } IN THE CIRGUIT COURT FOR
vs. \  WASHINGTON GOUNTY, MARVIAMD,
THE OHESAPRAKRE & OHIO \ IR BQUITY. Nos. 4191 & 4198,
CANAT, QOMPANY, BT AL, \  QONSOLIDATRD CAUSES.
4
o= 0000000~ e m - °

Sarvice of copy of Petition of John K. Cawan. Jossenh
Bryen end Hugh L. Bond, Jr., Trustees, In regard to the con-
traet with the Chespoepke and Ohia Trensportation Qompany

of Weshingzton County, and Order of Court thereen, dated

April Sth, 1901, cdrnitted this S¢h day of April 1601.
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BROWN ®T AL. TRUSTEES,
Vs,

THE CHESAPRAKE & OHIO

CANAL COMPANY, BT AL,

IN THE CIRCUIT COURT FOR
WASHINGTON COUNTY, MARVLAND.
IN FQUITV, WNos, 4191 & 4196.
CONSOLIDATED CAUSES.

s 30 Nl BB Nt B N R SR S

ot teeree-B000000000mcrcrees

Muodooudmmm!gga:.:tsd-
Ke m"’mm“m&om_p"ﬂa in regard to
the agreenent between said Trus eee and the Great Palls
Power Compeny, and the Order of Court thereon dated April

“h. 1901, admitted this m’ day of April 1901,
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In the Circuit Court
for
Washington County.

In Equity.

BROWN
et al.

vs.
The Chesapeake and Ohio Canal

Company .
Mr. Clerk,

Pleass TiIeATies



Brown, et al, ) In the Circuit Court for
vs. ) Washington County,
The Chesapeake and ) In Equity.
Ohio Canal Company. ) Nos. 4149 and 4198 Equity.

Te the Honorable, the Judges of said Court:
LA < /A

Your exceptant f:§244;§77~1J;“b
respectfully states unto your Honors that he is a citizen of and
tax payer in the State of Maryland?%that he excepts and objects
to the ratification by this Honorable Court of the contract of
sale of John K. Cowen, Hugh L. Bond, Junior, and Joseph Bryan,
Surviving Trustees, to the Great Falls Power Company ( a corpora-
tion) heretofore reported to and filed in the above entitled cause
in this Honorable Court of certain property, rights and franchises,
as set forth in said contract annexed to saié report, for the sum
of Seventy-Five Thousand Dollars, for the following reasons:

First: Because the said sum is inadequate.

Second: Because the said Trustees have received a bona fide
and more advantageous offer, to wit: the sum of One Hundred Thous-
and Dollars cash, for the identical property, rights and franchises
mentioned in said contract of sale.

Third: Because it is to the best interests of your ex-
ceptant and of all other tax payers in this State that the highest
and best price offered for said property, rights and franchises
should be obtained by said Trustees.

Fourth: And for other and further reasons to be assigned
at the hearing hereof.

And as in duty, &c.,
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Brown, ) In the Circuit Court for
et al., ) Washington County,
vs. ) In Bquity.
Chesapeake & Ohio Canal Co., i3
ot al. ) “Nos. 4191 and 4198.

' 4

TO THE HOMNORABLE, THE JUDGES OF SAID COURT:

The petition of Joseph W. Hazell respectfully states unto your
Honors that he is a citizen and tax-payer of the State of Maryland, and
as such, is advised, that he has a legal interest in the proceeds of the
sale of the;prOperty of the Chesapeake and Ohio Canal Company or of any
part thereof; and that therefore he has the right to except and object to
the ratification,by this Honorable Court, of any sale or sales.

He therefore prays your Honors to pass an order making your peti-
tioner,party defendant, with leave to intervent therein in such manner as
may be right and proper for the preservation of his said rights in the
premises.

And as in duty, &c.,

£

Leave granted as prayed, this 117 /‘h day of April, 1901.

ii;‘Zz ﬁé&,_;T§Zflf%i/4221_.

Make affidavit before Clerk.
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Brown, et al, ) In the Circuit Court
Trustees, ) for
vs. ) Washington County,
The Chesapeake & Ohio Canal ) In Eduity.
Company . ) Nos. 4191 and 4198.

TO THE HONORABLE, THE JUBGES OF SAID COURT:

The petition of James F. McLaughlin, respectfully states unto
your Honors:

First: That in pursuance of the terms contained in his offer here-
tofore made to John K. Cowen, Hugh L. Bond, Junior, and Joseph Bryan, Trus-
tees in the above entitled consolidated cases, he did on this twenty-fifth
day of April ef=Apesds 1901, tender to the said John K. Cowen, one of the
said Trustees, a certified check for the sum of Ten Thousand Dollars, fully
described in the letter of this petitioner to Hugh L. Bond, Jr., and others,
of said last mentioned date, which said letter was returned to your petitiom-
er by said Cowen,(vide affidavit of Edwin Eareckson, Jr., hereto attached

amd is harids AR LI iA Aofttmdatabnsrs]t
as part hereof)Amarked Petitioner McLaughlin's Exhibit "A", and is prayed tc
be taken as & part of this petition.

Second: That this petitioner hereby renews his said offer (a ‘copy
of which is attached to the exceptions of this petitioner heretofore filed
in the above cause on the 20th., day of April, 1901,) and tenders himself
ready and willing to pay into this Honorable Court the said sum of Ten
Thousand Dollars, as an evidence of his bona fide offer.

Third: That the aforesaid Trustees, have without any just or reason-
able cause, refused to report your said Petitioner's offer to this Honor-
able Court, although their duties as such Trustees require that they should
do so, and your Petitioner states that he has made every possible effort
to induce said Trustees to make such report without avail,

WHEREFORE your Petitioner prays your Honors to pass an
order directing the.aforesaid Trustees to report his said offer to this

Honorable Court for its consideration.
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STATE OF MARYLAND, BALTIMORE CITY, Sect:

I HERERY CERTIFY, That on this 25th., day of April, in the year
nineteen hundred and one, before me, the subscriber, a Notary Public of the
State of Maryland, in and for the City of Baltimore aforesaid, personally
appeared James F. McLaughlin, and made oath in due form of law that the
matters and facts stated and set forth in the foregoing petition are true
as therein stated.

AS WITNESS my hand and Notarial Seal.
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STATE OF MARYLAND, CITY OF BADTIMORE, TO WIT:

I HEREBY CERTIFY, That on thisZZ%aé?f%ézfday of April, nineteen
hundred and one, befcre me, personally came Edwin Eareckson, Junior, to me
well known, and made oath in due form , as follows, that is to say:

That at the request of Mr. Joseph W. Hazell he did on April 25th.,
1901, between the hours of two and three P.M., visit the office of Mr.

Hugh L. Bond, Jr., in the Baltimore and Ohio Central Building, in Baltimore
City, and upon inquiring for Mr. Bond was informed by a gentleman sitting
at one of the desks in Mr. Bond's outer office and apparently connected
with the office, that Mr. Bond was out of town and was expected to return
daily. I then visited the office of Mr. John K. Cowen, in the same build-
ing, and there handed to Mr. Cowen personally the letter referred to in the
petition of James F. McLaughlin to which this affidavit is attached and
marked Petetioner McLaughlin's Exhibit "A", as also a certified check for
the sum of Ten Thousand Dollars particularly described in said letter.

Mr. Cowen read the letter and said "you will have to see Mr. Bond about
this." "What is this anyway?" "Mr. Bond has this matter in charge."
"Who is Mr. McLaughlin?" I answered "I bring the letter and check from

Mr. Hazell." Mr. Cowen said "Iknow nothing about it." "You will have

to see Mr. Bond," and returned the letter and check to me. I said "do
I understand you will not receive the letter and check?" He answered
"I know nothing about it." "You will have to see Mr. Bond." I again

asked him "I understand you will not receive the letter and check." He an=-
swered, "No sir." "I will not receive it," and left me in the outer office
and went into his private office. I then left and returned the letter

and check to Mr. Joseph W. Hazell, in the g%eéence of Mr. McLaughlin.

( Notary Public.




CABLE ADDRESS “HAZEIIL, B MORE,”

J()SEPI"V. HAZEIJL, O. & P. PHONE “‘ST. PAUL 1838 M.”

ATTORNEY AT T.AW,
931-933 CALVERT BUILDING,
S, B. COR, FAYETTE & ST, PAUL STS.,
BALTIMORE, MD., U.S. A.

April 25th., 1901,
Messrs. Hugh L, Bond, Jr., and others, Trustees
Chesapeake & Ohio Canal Company, under appoint-
mént Circuit Court for Washington County, Mary-

land.

Dear Sirs:-

I herewith tender you the certified check of Messrs.
Brown Bros., & Co., No. 13,274, dated April 25th., 1901, drawn on the Phila-
delphia National Bank, to the order of John K, Cowen, Hugh L. Bond, Jr.,
and Joseph Bryan, Trustees Chesapeake & Ohio Canal Company, for the sum of

e fady il WAFA
Ten Thousand Dollars ($10,000,00) in : ythe terms of my offer
to you, dated April 17th., 1901, of One Hundred Thousand Dollars ($100,000,
00) for the property, rights and franchises in said offer mentioned and I
hereby renew my request that you forthwith report said offer to the Circuit
Court for Washington County;and that you send me, by bearer, a proper re-
caipt for the check sent herewith.
I am,

Very truly, &c.,
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Brown et al, Trustees, (MTos.4191 & 4198 RBquity. -|

) Consblidated cases. _

VS. ( ,

) In the Circuit Court fori

Chesapeake & Ohioc Canal Co. et al. ( Washington County. |

in ' Equity. }

!

These “onsolidated cases have been twice before the ’
Court of Appeals. The time limited in the previous order

of this Court, authorizing the trustees for the bondholders |
of 1844, to operate the Canal, is about to expire and appli=

cation is now made for a further extension of Tive years.
"he report and petition of the surviving trustees

!
!
i
|
|
|
sets forth the passage of the order of this Court July 30th,
|
i

| 1894 authorizing the execution by the trustees with the

| County of a contract whereby the said Company guaranteed to

| extending the period of four years from !May 1lst, 1891, men=

Chesapeake and Ohio Transportation Company of Washington ;
the trustees the annual sum of One Hundred Thousand Dollars
as revenue from the operation of the Chesapeake and Ohio ‘

Canal under the terms and provisions of sald contract, and

tioned in sub-section Six of Section Pive of the decree of ,

| october 2, 1890, for good and sufficient cause shown, to the ;

| State of !Maryland to the Court of Appeals and the decree was

| is reported in 83 Md. 549, The trustees® report and peti=

1
end of ten years from the said first day of lMay 1891. From

this decree of July 30th, 1894 an appeal was taken by the

|
!
|
!

affirmed by the Court of Appeals June 17th, 1896. The case |

:

:
:

| tion further states that the contract with the said Transpor-

| tation Company went into effect at the beginning of the calen%

| der year 1896, since which time it has been in full force

| and effect without interruption or suspension; that the

canal has been maintained in the highest state of efficiency

|
!
at any time since its construction, and that the Transporta- z

| tion Company has made good to the trustees its guaranty of

$100,000 annually over and above the expenses of ordinary

| operation and repair. The trustees further.report that they

| have applied the net revépub of $100,000 per year and a

-(1)




| large part of the cash in their hands derived from the .
| operation of the canal prior to the calender year 1896, and
I showvm in their report of April 13th, 1896; that the aggre=

| gate sum borrowed by them with interest on the unpaid portion

i
!
Q
!
i
i
i
1
|
(
!

| to December 31st, 1900, was $674,922.64; that of this sum

| they have paid $553,922.64 leaving $#121,000.00 of the prin-

| cipal sum borrowed to defray the cost of repairing and resfor;

' ing the canal; that of the cash balance of $56,939.73 shown ;

; in their report of April 18th, 1896, there remains in their

| hands $3,017.09.

| The report further states that the contract with

| the Transportation Company authorized by the order of this

| Court of July 30%h, 1894, and affirmed by the Court of Ap=

. peals was for ten years and thereafter until terminated b&

| six months notice; that the contract became effective on
Jguuary 1st, 1896, and that the said Transportation Company
is willing and has agreed with the trustees that the said

i contract shall run for the full term of ten years, that 1s,

| to January lst, 1906, in the same form and with the same

: guarenty.

The réport further states that the continuance of

d the contract will greatly benefit the trust estate and that

| at no time since the trustees took charge of the canal in

| the Fall of 1891 have commercial conditions, including rates

. of transportation, been so favorable to traffic on the ca=
nal as at this time, and that there is in these conditioné

| every assurance of thelr continuance: that the guaranteed
revenue secured to the trustees by the continuance for five

| years longer of the contract with the Transportation Company

| will not only provide for the payment by the trustees of the

i unpaid balance of the money borrowed by them for repairing

| and restoring the canal, but will provide a fund of not
less than $#350,000 for distribution.

The petition of the trustees is that the Court may

(2)




pass an order ratifying and approving the continuance of the
. agreement between the trustees and the Transportation Company%
' that the time fixed by the original decree of October 2,
1890, and extended by the decretal order of July 30th, 1894
to lMay lst, 1901 may be further extended to May 1st,1906; and
that the Court may further direct the application of the
net revenues after the payment of the balance of the borrows ‘
ed money remaining unpaid. :

The report is suppported by the affidavit of one of
the trustees.

Upon the report and petition an order was passed set-f
ting the matter for hearing April 20th, 1901. Copies of the
report and petition and order of Court were ordered to be
served on the solicitor of record, for the State, on the At= ;
torney General of the State and on the Chesapeake & Ohio Caﬁai

- Company or its solicitor of record, on or before the 10th day|
of April, 1901.

The copies appear to have been duly served.

No answer or objection has been filed by the Canal
Company

The State of !Maryland by its Attorney General, on

the 19th adxx of April filed its answer to the trustees report

and petition, and objects to the granting of the orders pray=-

ed for:=
7 e Because no sufficient grounds have been shown for
' the continuance of'the contract between the trustees and the
Transportation Company, or for the passage of an order ex=-
tending the periofl of time mentioned in the decree of Octo=
ber 2, 1890. |
2. Because there has been an entire failure and default
to carry out the requirements and conditions of said decres.
D Because the reports of the trustees conclusively
show that there is no possibility of performing the require
\ments and conditions of said decree. :

(3)




4, And because a further postponement of sale means a
destruction of the State's interest and avers that the State
is entitled to demand a sale of the @anal. The answer 1is

affirmed to by the Attorney General.

In accordance with the order of April 8th,1901, the
Court heard oral argument April 20th on the matter of the
Trustees! report and petition, on the part of the trustees
and of the State of lMaryland.

On behalf of the State the Attorney General contends= |
ed with great earnestness that the provisions of sub*sectioﬁf
8ix of Section Five of the decree of October 2nd, 1890
required an order for the sale of the Canal, because the
trustees had made default in the performance of the terms
and conditions of that sub=section, that is to "liquidate
and discharge the amount of the cost of repairing and re=
storing the csanal to a working condition from its presenf
broken condition and the amount of money required to pay
expensaes and compensation to the receivers, and to pay any
amount that may be determined to be a preferred liem on such
tolls and revenues or labor and supplies furnished to the
Canal Company."

The State contends that under the terms of the orig= |
inal decree "such failure in the tolls and revenues shall .
be regarded zs evidence conclusive that said canal cannot
be operated s@'as to produce revenue with which to pay the
bonded indebtedness of the said Canal Company®, and that
the decree is peremptory in requiring such sale upon such
default. This part of the original decree constituted a
material subject of discussion and decision in the former
application of these trustees upon which an opinion in this

Court was filed June 20th, 1894, and on which a decretal

order was passed July 30th, 1894 and affirmed in 83 !Md. 549.

By reference to the proceedings on that application

bt will be found that by %hs answer of the State by its then
4




. Attorney Beneral, Hon. John P. Poe, filed Feb. 15th, 1894.

(See Record page 8-=12.), the same contention was fully and

@ strenuously made. The same argument was made by the At=

torneys for the State in their brief before the Court or" |

| Appeals. 83 Md. 557, ‘

This petition of the State and its narrow interpre-

| tation of sub-section Six of Section Five of the decree of

| October 2, 1890 was rejected by this Court in the opinion

| filed June 20th, 1894. This court then said "The Canal

| is in excellent condition and its usefulness &s an instru=
ment of transportation is growing. In spite of the uncer=

tain tenure of the trustees and the doubts &s to the perma;

! nence of the canal as a waterway, there has been & reusonaﬁl%

| measure of successful growth in its business. To suddenly

suspend its operation while in a condition of active life,

| before the opportunity is fairly given to show the result

of the experiment, would not be good faith to those who

f have undertaken so great a work under the sanction and pro=

testion of the Court®™ (See Record page 15).

This view was fully sustained by fhe Court of Appealq,
and indeed “he appellate Court placed beyond further con-
troversy the right of the trustees to continue to operaté
the canal until such time as it %“clearly appears that the :
lien of the bondholders of 1848 are of no value" and "until
the Canal is worthless and cannot be operated with any
advantage for said boncdholders." |

The Court of Appeals says "if it was inequitable
to deny the trustees possession of the Canal in 1891 we think
it would be even more so now when in addition to the loss
they would then have sustained by & sale, they would, ac=
cording to the State's contention, now lose also the large

ampunt they were authorized under the decree to spend in

repairs and restoration."-==—vee-- ~"Under these circumstanceé

|
|

| we are not disposed, even if we had the power, to decree

8 sale at this time, and thereby destroy the only source

(5)
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| from which, as contended by the State, the bonds of 1844

or any part of them, can never be pald, and at the same time,:

| perhaps, deprive the public of one of the means of cheap

transportation of coal and farm products which the canal
now affords."

The demand Tor a sale therefore now by the State
is not based upon any legal or equitable right. Vhat 1s
the present situation as compared with that of 18947 At
that time the trustees had been operating the canal after
its restoration for less than three years and the net re=
ceipts from tolls and other revenues were of an uncertaih
and varylng amount. Then their net receipts from Aug.
1891 to Dec. 1893 were $270,970.73. Since January lst,
1896 their net receipts have been $500,000.00 or $100,000
per annum. Then their indebtedness on account of money
borrowed to repair and pestore the canal and pay the ex=
penses and compensation of the receivers was $450,165. 34.
The balance of that debt remaining due Dec. 31, 1900 1s
4121,000.00

The Caral is now in excellent condition with every
reasonable prospect in favor of its proper maintenance as
& waterway according to the design of its projectors and
builders, with commercial conditions favorable to its suc+~
cessful operation. The matters stated and sworn to in the ;
trustees' report have not been disputed or denied. The

Court is therefore not warranted in refusing to give them

the full force and effect of established facts. From this|

report it is clear that the trustees are deriving material
benefit and advantage in the liquidation of the indebted=-
ness incurred in the repair and restoration of the Canal
under the sanetion of this Court and are now in a position
to realize at an early day some return to the bondholders
of 1844 as interest on the $1,699,500 invested by them at
the request of the State for the completion of the canal,
and to them as holders by subrogation of the repair bonds

(6)




issued under the mortgege authorized by the Act of 1878.

Whether the return to them be small or great is not
| a material question. As the Court of Appeals has sald as
| long as the Canal can be operated to any advantage for the
said bondholders they are entitled to get that adventage.
| The insistence by the State of a sale of the Canal &and its
destruction as a waterway is not consistent either with its
provisions in the charter of the Canal Company, "that the
said Canal and the works to be erected thereon in virtue
of this act, when completed, shall forever thereafter be
esteemed and taken to be navigable as a public highway",
or with its solemm contract with the bondholders under the
Act of 1844,"that the said liens and pledges are in no wise
to be lessened, impaired or interfered with by this deed
or by anything herein contained."

This contract the Court of Appeals says "must be
recognized and enforced andvher good faith impliedly, at
least, pledged Tor the maintenance of the Canal as & water=
way by the declaration in the charter she granted, that
the Canal should forever thereafter be esteemed and taken

to be a navigable hichway, must be maintained at any cost."

I will therefore sign an order extending the time

for the operation of the Canal as a waterway until the end
of navigation for the Season of 1905 say Jamary lst,1906,
instead of until the 1lst. day of lMay 1906, so that any

future deternmination may be disposed of before the opening

of the Season of 1906.
' EE;ZEVzcctk-AQZZ£ZLAQ>




Brown et al. Trustees In the Circuit
Court for Washington

VSe County.
Mos. 4191 & 4198, in

| The Chesapeake & Ohio Canal Company( Equity.
' et al. . )JConsolidated Causes.

ORDER.
This cause coming on to be heard the twentieth day
| of April, 1901 on the report and petition of John K. Cowen,
( Joséph Bryan and Hugh L. Bond, Jr. Trustees for the bond=
| holders under the mortgaées of the Chesapeake and Ohio Canal
| Company dated June 5, 1848, and May 15, 1878, respectively;
| and upon the answer of the State of lMaryland t0 said petitiom&

and having been argued by counsel and submitted, upon con=

| sideration thereof the Court doth, this ZyZ' day of April,

f 1901, find and adjudge that the said Trustees, petitioners, '
| have shown and do show good and sufficient cause for the
extension by this Court, as prayea in said petition, the

| period of four years, mentioned in sub-section Six of section
| Five of the order and decree entered in these consolidated |
‘icauses on the second day of October, 1890; and doth further

| find and adjudge that the continuance of the contract betweem

said Trustees and the sald Chesapeake and Ohio Transporta=

tion Company of Washington County is advantageous to the

trust egtate, and said contract should be continued in force
| for the balance of the term of ten years, to wit, to January
|1, 1906. And the Court doth thereupon order, adjudge and
decree, that the said Trustees be and they are hereby author=
:ized to continue said contract in full force and effect acéofn
|ding to its terms; and doth further order, adjudge and decree
fthat the period of four years from the first day of May,
]1891, mentioned in sub-section Six of section Five, of the
‘decree entered in these consolidated causes on the second

jday of October 1890, be and the same is hereby, for good

and sufficient cause shown, ext?nded to the end of four years |
(1




r

and eight months from the first day of May, nineteen hundred
and one.

As to so much of said report and petition of the

=)

Trustees as asks the further directions of this Court in
regard to the application by the said Trustees of the in=-
come of the trust estate coming into their hands, the appli=
cation of which is not covered by the directions contained
in the said deeretal prder of October 2, 1890, the Court
reserves the matter of such further instructions for future
action, and directs the said Trustees to report further to
the Court so soon as they have in their hands any income
from the trust estate, the application of which is not cov=
ered by the directions contained in said order of October 2,

1890,
4 § 2
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Stute of Blarylony,
Isidor Raygrey, Atorney Generul,
Rearyreer Bilding,

B altinmrore,

May 3rd.,1901.

George B.Oswald Bsa.,
Clerk, Circuit Court for Washindton County,
Hageprstown, Md.
Dear Sir: -
I send you an order for appeal in . the Chesapeake and
Ohio Canal case. There is nothing to o in the Record excent the

petition and reuort‘af the Trustees, the excentions and objection of
ceree 0ty

tate, the,order of the Court, the avpeal and adreement of Mr.

+ Q
>

vne

~+

ond which I send youand which limits the Record to these papers.

Let me know as soon as the Record has been sent to the
Court..of Appesls. Send.me _bill - for coste which T will mark®correct”
and you can collect from the Comotroller

Phanking you for your promptness and courtsesy in this
+
natter, ¥ am,
Yours truly
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@George 8. Brown, ﬂll.§ In the

t Oourt for Washington Oounty.
Nos. 0.91&41“. In Bquity.
Consolidated Osuses.

A mwam'
Qanal Cempany, et al,

)
]
e ettt ettt
Geo. B. Oswald, Hsq., )

In making up the Record for the Court of Appeals you will
amauummmuwm.
mmuuumsmammbmnw
Gourt, and the order of the Court, the prayer for appeal, and
this sgreement, '
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CHESAPEAKE OHIO CAl COMP AlL,

T TTOM .

TO

(9N
Great TFalls Powe

unto Honor s

: 8 your
1, Heretofore and subject to the ap
Court, John XK, Cowen, Joseph Bryan and Hugh

entered into certain agreement

a

the acquigition by your petitioner by purch
of land in lMontgomery County, Maryland, nec

I THRE CIRCUIT

COURT

U,

I‘ (_‘4""1""‘ (7“10"

0\(
\/\\

T>Tr vw/
.

I EQUITY .,
NOS. . 4191 :&-4193,
Consolidated Cases.,

T

.e

proval of

Lo Bond .

e vl
wien

your for

ase of & certain piece
essary or appropriate

for the abutment of the dam proposed to be erected by your petition-
er across the Potomac River at the Great Falls and for the acquisi-
tion, by your petitioner, of certain other rights and the compron
ise and disposition of ‘litigation now pending between said trustees
and your petitioner in the Circuit Court for Montgomery County,
Maryland, in equity, and in the Circuit Court of Fairfax County,
Virginia ; and the effect of the proposed agreement, if spproved
by this Court, would be to dispose of &all gation between
the said trugteeg and your petitioner hy sale to your petitioner
of the said small parcel of land in Montgomery County, lMaryland,
(about one acre) and of the right, title and interest of the Chesa-
peake and Ohio Canal Company in the 0ld canal of the former Potomsac
Company included within the lines of tracts acquired by your peti-

]
tioner in Fairfax County, Virginia,

2, The price fixed by the sgid agreement I




pétitioner is $75,000,
3, The said agreement and the said proposed sale were re-

-

ported to this Court by said trustees early in the month of April,

Y,

1901, but no final action has heen taken by this Court in reference

thereto and your petitioner is . advised that it is right and proper
that the same should now be finally acted upon by this Court.

4, Inasmuch, however, as this Court by its decretal order
temporarily suspended the sale of the canal property directed 1o
be made by the decree of this Court passed October 2, 1890, your
petitioner is advised that it will be right and proper that the
said decretal order be abrogated pro hac vice, and that the surviv-
ors of the trustees appointed by said original decree, who are
Jogseph D, Raker of ?rederick County, Maryland, and Robert Bridges

of Washington County, Maryland, or such trustees as this Court may

now select, be directed to report to this Court a sale to your

petitioner of said property and rights, on the terms set forth
the said agreement hetween your petitioner and John K, Kowen,
Joseph Bryan and Hugh L, Bond, Jr,, Trustees, after the filing
a proper bond by the trustees so to report said sale,

5, To the confirmation of the sale and agreement reported
in April, 1901, by the said John K, Cowen, Joseph Bryan and Hugh I,
Bond, ‘Jr,, trustees, a certain licLaughlin filed exceptions in this
Honorable Court, and while your petitioner is advised that the sald
MeLeaughlin is without standing to file such exceptions it deems it
advisable that the said McLaughlin should, through his solicitor,
be notified of this present action on its part,

6, Your petitioner is also advised that it will be right
and proper that the Board of Public Works of the State of Maryland,
The Attorney-General of said State and the Chesapeake and Ohlo
Canal Company, or its solicitor of record, should be in like manner

notified of the filing of this petition and of such action as the

(2)




Court may see fit to take thereon,

Wherefore your petitioner prays for the confirmation of said
sale and agreement and for the passage of sud@f%%%gf or orders in
the premises as may be right and proper,

And as, &c,

\w

STATE OF NEW YORK,

CITY AND COUNTY. OF NEW YORK,. to wit

I HERNBY CERTIFY that on this ,2cF7"  day of

1901, before the subscriber, a Notary Public of the State of New
York, in and for the City and County of New York aforesaid, duly

. i : ek O g
cormissioned and qualified, personally appeared tharles—A—Figk,
President of the Great Falls Power Company, a body corparate, and
the petitioner names in the : foregoing petition, and made oath in
due form of law that the matters and facts stated in the foregoing

petition are true to the best of his knowledge and belief,

WITNESS my hand and seal,

Notary Public, #.Z &




On the foregoing petition it is this 2=7/& day of
1901, by the Court ORDERED that the same be, and it is
hereby set for hearing before the Circuit Court for Washington
County sitting as a Court of Equity in Hagerstown, Maryland, on the
b (& day of éwdy, 1901, with liberty to any of the parties
to take testimony in open Court at the hearing >
AND IT IS FURTHER ORDERED that a copy of the said petition
and of this order be served on John K, Cowen, Joseph Bryan and
Hugh L, Bond, Jr,, surviving trustees, or on one of them ; . on
John Walter Smith, Governor, Joshua W, Hering, Comptroller, lurray
Vandiver, Treasurer of the State of laryland, comprising the Board
of Public Works of said State ; on Isador Rayner, Attorney Gener-
al of the State of Maryland ; on the Chesapeake & Ohio Canal Com-
pany a body corporate, or on its solicitor of record, and on
Joseph W, Hazell, solicitor for said licLaughlin, on or hefore the

/31 aay of%m. bl A
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BROWN, ET AL, TRUSTEES, IN THE CIRCUIT COURT

V8. FOR

CHESAPEAKE & OHIO CANAL COMPANY, ET AL. WASHINGTON COUNTY,

e 48 se 28 %P oy se

IN EQUITY.

On further considerétion of the petition of the Great Falls
Power Company it is this 30’4 day of 1901,
by the Court ordered that a copy of the said petition and of this
order he served on Joseph D, Baker, of Frederick County, Maryland,

and on Robert Bridges, of Washington County, Maryland, on or before

August 13th, 1901,
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Brown, In the Circuit Court

et al, for
vs. Washington County.

The Chesapeake and Ohio In Equity.

oo do $o de de do de ds 4

Canal Company, &c.

TO THE HONORABLE, THE JUDGES OF SAID COURT:

The Petition of Joseph W. Hazell respectfully states unto your

That heretofore By petition he applied to this Honorable Court
for leave to be made a party defendant to the above proceedings, with
loaya to intervene therein in such manmer as might be right and proper,
as in such petition set forth;

That upon leave being granted he did so intervene by the filing
of his exceptions to the ratification of a certain contract of sale of
sundry properties and franchises heretofore reported to this Honorable
Court;

That his said interest is only nominal and that he is desirous
of withdrawing from said proceeding as a party tho}eto and of having his
exceptions dismissed, and he therefore prays your Honors to pass an order
striking out his name as a party defendant in said cause and dismissing
the exceptions aforesaid.

And as in duty, &c.,

79//%{//7«. 3 7'7‘:‘6 vé(

\ Upon the foregoing petition, it is, by the Circuit Court for
Washington County, In BEquity, on this ‘22979%‘ day of Aie,é&~é17n~
in the year nineteen hundred and one, ORDERED, that tyf exgeptions in
said petition mentioned, be dismissed po'tho'namo Cf-:OJOph W. Hazell be

stricke® out as a defendant in said proceediﬁgs.
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CABLE ADDRESS “HAZELL, BALTIMORE,”
JOSEPH W. HAZEIL, O. & P. PHONE “‘ST. PAUL 1838 M.”

ATTORNEY AT LAW,
931-933 CALVERT BUILDING,
S, B. OOR, FAYRETTE & ST. PAUL STS,,

e T ey November 18th., 1901,

3. B. Oswald, Esq.,
Clerk of the Circuit Court

for ¥Washington Co., Md.

Dear Sir:-
I enclose you an order striking out my appearance for James F.
McLaughlin in the case of Brown, et al., ve. The Chesapeake & Ohio Canal
Company and others, in your Court, in equity.
Thanking you in advance for filing same,

I am very truly,

DiC. Iln
Enc.




Brown, ) In the Circuit Court

et al, ) for
vs. ) Washington County.
The Chesapeake and Ohio ) In Equity.
Canal Company, &c. )

Mr. Clerk:
Please to strike out my appearance for James F.

MeLaughlin in the above cause.

A - >/






State of Maryland

vS.

John K., Cowen et al.

Trustees.

Gourt of Hovpeals of Jfaryland, an

d by the autherity thereof, adjud

-

~ ks
-

ls‘.mwﬁ of Appeals

OF

M aryland,

—_—_—

ready for hearing, was argued by Counsel for the
wave since been considered by the Court.

h day of January. AsD., 1902, by the

that the order of the Circuit Court for Washington County, sitting in

Equity, passed in this cause on the twenty-ninth day of April in the

vear nineteen hundred and one be and the same is hereby affirmed, with

costs, and the cause remanded.
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Hereand 5 ‘ 2, 2 ot ae

court of Appeals of Maryland,

January Term, 1902,

State of Maryland,
V8.

John K, Cowen and others Trustees, &c,

Judge Page delivered the opinion of the Court.

It is not necessary, in this opinion, t0 Te-state the faats
comnected with the origin of the Chesapeake and Ohio Canal Com-
pany, the creation of 1ts vroperty and indebtedness, or the sue-
cessive steps in the litigation that this appeal apwesd again
brings before us, All that has been-orhaustively done in the
several opinions in the two cases which are reported respective-
1y in 75 Md. 484 et seq., and 83 Md. 551 et seq. In the first
mentioned, the original decree passed by the lower Court was

“affirmed, thie Court there holding, that the Trustees of the

Bonds issued under the Aet of 1844 and mecured by the several

-pmortgages executed in pursuance of that Act, were, "by the de-

fault &f the Company to pay its indebtedness according to the
terms of these mortgages, entitled to take possession of the
Canal upon the terms prescribed by the decree"; that this right
exisged am agalnst the State; and that the said Trustees ought
to be allowed to put the property 'in a condition to produce
revemie®, The decree, thus affirmed, provided among other
things, for a sale of the property; but by the fifth section,
this provigion was suspended for a period of four years, and
the Trustees of the Bondholders under the Act of 1844 Ch. 281,
upon their compliance with and performance of certain terms

and conditions, were authorized to proceed to operate the canmal .
"as a public water-way®, and apply the revemues, after current
and ordinary expenses incurred in operating the canal and keep-
ing it in working repair, lsf; to the expsnléi inecurred by the




Receivers the amounts expended to restore the canal, 2nd. to
whatever sums that were necessary to discharge liens superior

to that of their own claim for labor and supplies &c., 3rd the
interest acorued and to accrue, with the principal, of the bonds
issued under the Act of 1878; and lastly to the prineipal and
interest of the bonds issued under the Act of 1844, When the
last mentioned bonds have been paid, thelr possession was to
terminate, The deoree further provided, that if at the emd of
four years, the revemue had not been sufficient to liquidate

the amount of the cost of rgpairing the canal, the expenses and
compensation of the Receivers, and to pay "any amopunt® that
might be a preferred lien on the tolla‘fbr labor and supplies
furnished to the company, such failure in the tolls and revemies
*ghall be regarded as évidence conclusive (unless the time be
extended by the Court for good and sufficient cause shown) that
the paild canal cannot be operated, so as to produce reverme with
which t6 pay the bonded indebtedness of said canal company; and
further whenever it shall clearly appear that the said canal
cannot be operated by the said Trustees, so as to produce rev-
enue with which to pay the bonded indebtedness of said company,
the right and power is hereby reserved to this Court, to order
and direet the execution of the foregoing decree of sale."

Upon the expiration of the four years, mentioned in the
decree, the Trustees, who had been operating the canal during
that period, applied to the Court below, for an extension of
gix years more. At that time the net revenues had been far from
sufficient to liguidate any of the claims against the company.
Up to the lat December 1893, theliooe&pta from net tolls, rents
and other sources was $370,870,73/100, while the expenditures
for other accounts than the vepair of the canal were $250,327.47,
The Trustees in their report, showed to the Court, that the ex-
tent of the repairs roduired, delayed traffiec for a considerable
time, that by reason of long disuse, the canal as a buciness on-
terprise and means of transportation had become diseredited at




the time they had received possession, but that they had carried
on the work of repair and the canal was then 1nqbattdr condition.
as a water-way than ever before in its history." They also re-
ported that they had negotiated a contraect with the Chesapeake
& Ohio,!rangpartation Company of Washington County whereby the
Trustees were guaranteed a net fixed incoms of not less than
$100000, The lower Court approved of the agreement and extended
the period as prayed, On appeal, this Court reaffirmed what had
‘been decided in the prior appeal, and affirmed the order of the
lower court, The Canal Company's Oase, 83 lMd. 570. The Court
by Judge ?owlar,‘aaid it was held in the former appeal that "not
to have granted the appellees possession of, and time to operate
the canal for the benefit of their cestui-qui trustent, would
have been equitable, as well as illegal under the then existing
oireunmstances”, 'If it was inequitable to deny the appellees pos-
aesbion of the canal in 1891 we think it would be even more B0
now, when in addition to the loss they would have sustailned by
a sale, they would according to the State!s contention, now lose
also the large amount they were authorized under the decree to
spend in repairs and restoration®, *The State ecannot maintain
ite right to a sale upon any fair or reasonable construction of
the Act of 1844 Ch., 281, its mortgage of Jamuary 8th 1846, and
that of the appellees of June 5, 1848, which together contain
the contract between the Canal Company, the State and the bond-
holders of 1844, Certainly no right to such a sale can be en-
forced, until it appears that the cestui-qui-trustent can receive
nothing on account of their claims from the operation of the ca-—
nal by the appellees.®
We have quoted freely from these opinions becausne of the
fact, that this appeal brings before us, an additional proceed-
ing in the same cause, between the same parties and affecting
the same pubject-matter, Whatever, therefore, has been definite-

ly decided by this Court in the prior appeals, should be regard-

&4 as settled, and the principles, upon whiech such decision rests,



 phonld be taken, as far as applieable, to eontrol the questions
now bafore us. They should be held to constitute the "law of
the case", binding alike upon this Court as upon the fourt below,
In MeLaughlin vs, Barmm, 31 Md, 446, 1t was said by this Court,
that a decision by this tribunal upon every point %to which it
appears the judicial mind was applied and which was considered,
adjudged and reached as a conclusion of the Court, 1g not only
of the same authority as any other decision of the appellate
Court, but on this appeal in the same cause, under the same par-
ties, when the same relief is sought upon the same subject-mat-

. ter, and where the case 1s in no respect variant from that pre-

sented on the first appeal, has become the law of the case in
its further @ progrese, binding upon this Gourt‘aa well as the
Court bhelow", |
Young vs. Frost, 1 Md, R, 395,
4 Ma, 164,
15 Md, 282,
iitchell VB; Mitchell's Lessee, € ld. 234.
Preston & Hepburn vs. Leighton, 6 Md. 97,

In‘the Cunberland Coal & Iron Co., ve. Sherman, 20th Md, 131,
it was said to e aﬂoérdinal maxim of justice and jurisprudence,
that the Court should adhere to its own decisions in the same

cause and between the same parties.”
Alexander ve. Worthington, 5 Md, 471
. Mong We., Bell, 7 G111 246,

The apinion of the Court in 73 Maryland fuunra) was concurred
in by all_the Judges who eat in the case; in the other case,

(83 Hd.,) the rulings‘were‘made by a majori&i only. But whatever
may have been the views of the individual members of the Court
aﬁ the times those cases were declded, or whatever they may now
entertain as t0 the particular questions then passed on, the
prineiple then established and enforced by the rendition of judg-
ment, not having been expressed, by way of illustration or in
- argument only, but in direct and positive terms as applicable
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to the questions then before them for adjudication, constitute
'ithe law of this case, binding upon all the partiﬁa, the Court
below and ¥his. court, N

Now, being mo gulded, what are the conditions of fact,
upon which the decree for the sale of the sanal can be enforced?
' This Gourt @ in 83 Md, 577, has very clearly answered that ques-—
tion., "When it appears® saye the Court, "and not t11l then, that
~%he property cannot be operated, so as to produce reveme appli-
cable to the payment of the bonded indebtedneéss of the company,
then under the provisions of the decree affirmed by this Court,
| the Court mﬁy be asked to deoree a sale under the State's Mdrtgagog
i'Until that time, in other words, until it elearly apvears that
the 1iens of the appellees are valueless, and can therefore neith-
er be lessened or impaired, a sale ——- gan be supported upon no
ground legal or equitableé®, (an it be reasonably determined from
‘anythins that 18 before us, that the Iien lias now become value—
less? Has it been demonstrated as contended by the State, that
the canal can never ¥ be operated so as to produce revemze that
can be applied to any of thé bonded indebtedness of the Company?
' Such conclusions, host certainly eannot be reached, if thé facts
get forth in the report of the Trustees, be accepted,,and there
is nothing in the record, that in any respect, casts doubt upon
what they hé?e there stated., They report, that the total sum
borrowed, including interest, to defrayfthe ecost of repairing and
restoring the canal, amounted to $6?4,922;64/100,:of which, out
of net revemies they have paid $553,923.6§/100; leaving still
unpaid on that adoount the stm of $131000, If the same net in-
come be Teceived, during the next four years, not only will the
fhmnunt due for cost of repairing and restoring the canal have
been entirely liquidated, but there will be a considerable bal-
anéb t0 be applied, as provided by the decree, Should the period
' for the susppension of the decree for a sale, be still further ex-
tended, and the same net reveme be received, the Trustees would,

at a day not far distant, be in a position to pay to the bondhol-




ders of 1844, at least a part of what may be then due them, Noxr
is it unreasonable to suppose that the net income will be any less
during the next four years, The Trustees further report, that
"the canal is now in the highest state of efficiency at any time
gsince its construction®; that ®"the general maintenanee of reason—
able transportation charges by the Rallroad Companies, that serve
either the aame coal fields from which the c¢anal derives its traf-
fic, or coal fields competitive with thope of the canal, makes
1t possible to transport coal on the canal, both for loecal com-
sunption or eoasisf%g:wzgzi;lld and charges remmerative to the
canal and all engaged in canal transportation®, They further re-
port that the Chesapeake & Ohilo frag#po:tation company of Washing-
ton County is willing and has agreed, that their contrac;3ﬁhall
run the full ten years, and that the guaranteed income £0 be de=
rived through it, will not only provide for the payment of the
unpaid balance of the money vorrowsd for restoring the canal, but
also a fund not less than $350,000 *for aistribution to such in-
terests as the Court may find entitled to the mame, Under these
circumetances we cannot find the conditions of faect, that must
exist before we can order the sale of the proparty. ¥We cannot
decide that the lien of the appelices is valueleps or that the
property canmnot be operated o as to produce revemie applicable
to the bonded indebtedness of the company, No valid objection
has been shown why the continuanee of the contract with the Trans-
portation Company should not be permitted, and there is certainly
nothing in the present condition of the camal or in the prospect
of revenmue for the future, that would werrant us, in the face of
the decisions of this Court heretofore made, 1qhepriving the Trus-
tees of the right to use and operate the property, as provided by ;
the original decres.

The order of the lower Court will therefore be affirmed,.

Order affirmed and remanded.

Piled Jan., 15th, 1902,




State of Maryland, Sct:i-
i, Thomas Parran, Clerk of the Court of Appeals of
Maryland, do hereby certify, that the foregoing is truly taken
from the Record of Proceedings of the sald Court of Appeals.
In testimony whereof, I have hereunto

set my hand as Clerk, and affixed the

seal of the said.Court of Appeals,

this tenth day of FePruary, A D5 1902
b7, #

/. LD st A (? / ;’(

Clerk Court of Appeals of Maryland.
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George S. Brown, et al. ( Nos. 4191 and 4198 Equity

S

vs. ( consolidated. In the Circuit

The Chesapeake & Ohio Canal% Court for Washington County.

Company, et al.

To the Honorable the Judges of the Circuit Court
for Washington County, sitting as a Court of Equity:

The petition of the Western Maryland Railroad Company
respectfully shows;

1. That your petitioner is a railroad company duly
incorporated by Chapter 304 of the Acts of the General

Assembly of Maryland of 1852, and Chapter 37 of said

Acts of 1853, and by Chapter 71 of the Acts of 1872, and by
other Acts of the General Assembly of Maryland subsequent
thereto, and as such was and is authorized by said Acts
“to construct, own and operate a railroad running from the
City of Baltimore, westwardly through the State of Mary-
land, to Hagerstown, and thence on to the City of Cumberland,
in Allegany County, Maryland, and that under and by virtue
of its charter aforesaid, it has built and extended its
railroad from Baltimore City westwardly to Big Pool Station,
a point in Washington County, Maryland, between Williamsport
and Hancock, in-Washingten—Geunty, and is now operating the

same from Baltimore to said Big Pool Station.

2. Your petitioner further shows that it now desires
and intends to extend its said railroad from said Big Pool
Station, in Washington County, westwardly through Washington
County, to Hancock, and from thence through said County,
westwardly to Sideling Hill Creek, the boundary line between
Allegany County and Washington County, and from thence on
through Allegany County, Maryland, and through parts of
Morgan County, West Virginia, and returning into Allegany
County, from thence on to Cumberland City; and at Cumberland

desires to cross the canal jn Allegany County to comnect
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its railroad with the railway of the West Virginia Central
é Pittsburg Railway Company, in Mineral County, West Virgi-
nia, near Cumberland, which latter Company is now operating
a raillroad from Elkins Bastwardly to Cumberland.

3. Your petitioner further shows that in order to
‘obtain authority'tO'cross with its said railroad the Potomac
River, into Morgon County, West Virginia, and to construct
a portion of its said‘road in Morgan County, and Minerall
County, West Virginia, as aforesaid, it has caused a copy
of its charter to be properly certified, and has filed
the same with the Secretary of State of West Virginia, and
caused the same to be recorded in the Clerk's office of the
County Court of Mineral County, West Virginia, and has done
all things necessary and proper under the laws of the State
of West Virginia, to domesticate itself as a foreign cor-
poration doing business in the State of West Virginia, and
now says that under the laws of the State of West Virginia
your petitioner is fully authorized to locate, construct
and operate its railroad, through said Morgan County and
Mineral County, West Virginia, in the manner aforesaid, and
to do all other acts, and to have all other powers usually
exercised by railroad corporations under fhe laws of
West Virginia.

4, That 1t has now surveyed and located on the ground
all of its said proposedAline of railway, running from Big
Pool Station to Cumberland, and to its proposed con-
nection with the West Virginia Central & Pittsburg Railway,
aforesaid, and that the foute, survey and location of the
same has been formally adopted by resolution of its Board
of Directors, and plats of the same as required by the law
of West Virginia, showing where said line of railroad
passes through said Morgan County and Mineral County, West
Virginia, have been filed with the Secretary of State of

West Virginia, and also with the Clerks of the County




Courts of said Morgan and Mineral Counties, West Virginia.
5.That the land lying between Hancoeck and Cumberland
is mountainous and traversed by ranges and hills and moun-
| tains running northeast and southwest across the same,
constituting an eastern portion of the Appalachian Range
of mountains, and that by reason of the same, the only
convenient and practicable route for the location of its
railroad is along the Potomac Valley, along and generally
near the Potomac River and the Chesapeake and Ohio Canal;
that it is impossible to construect any other railroad route
- between sald points without very heavy grades and the
cutting of many long tunnels, and that because of the
prohibitive expense of said tunnels and the inconvenience
of said heavy grades, emd there is no practicable or
| feasible route for said railroad that can be selected for
the same except a route along the Potomac Valley; and that
in locating said railroad along said Potomac Valley,it is
necessary that the same shall cross and recross over the
Chesapeake & Ohio @anal at seven different points in
Allegany County which have been selected with a due regard
to maintaining the integrity of the canal,and so that said
crossings will in no wise interfere with traffic and tran-
sportation on the same;that the first place of crossing
will, according to the milestones now set up along said
canal, be at a point 143.4 miles west from Washington, D.C,

- as measured along said canal, it being a point on said

canal about‘__ﬁze miles west of the town of Little Orleans,

in Allegany County; that the second place where said
railroad will cross said canal will be at a point 147.5
miles from said City of Washington, as measured upon said
canal, and 4.1 miles west from said first crossing; that
the third place where said railroad will cross said eanal

will be at a point 151.03 miles from Washington, as mea-

sured upon said canal, or 3.53 miles west from the second




crossing; that the fourth place where said railroad will
cross said canal will be at a point 156.2 miles from the
.City of Washington, as measured along said canal, or 5.17
miles west of the third crossing; that the fifth place where
said railroad will cross said canal will be at a point
177.9 miles west from Washington City,'as measured along
the canal, or 21.7 miles west of said fourth crossing; that
the sixth place where said railroad will cross said canal
according to said location, will be at a2 point 182 miles
from said WashingtonA01ty, measured along the canal, or
4.1 miles west of said fifth crossing; and that the seventh
place where said railroad as located will cross said canal
will be at a point on the same, néar the City of Cumberland,
182.8 miles from said Washington City, measured along the
canal, or é\go of a mile from said sixth crossing.

6.Your petitioner further shows that it desires to
cross said canal with its said railroad upon briéges to
be erected on piers to be built on each side of said canal,
the bridges spanning said canal, and it files herewith
seven plans or plats, showing the proposed plan of each
of said bridges, giving on said plans both the horiZontal
and vertical projections of the same so as to show the
Court exactly the proposed location of said plers and
said briges with reference to all parts of saild canal, where
and how the same will cross said canal. And your petitioner

also files herewith as part of this petition, a set of
specifications particularly describing each of sald bridges

and all of said piers, and showing the width of the spans
of said bridges, the width of the tow-path unaffected by
said piers, the width of the canal between said plers, and
the clearance between the bottom of said bridges and the
water level of said canal, and the kind, character and
width of said bridges and said piers, said plats being
filed herewith as exhibits No. 1 to 7 inclusive, and said




specifications being filed as exhibit No.8 and prayed to
be taken as part of this petition.
7. Your petitioner now charges that as will appear

by said plans of said bridges and said specifications, all

of said bridges will be more than 12 feet in the clear above

the top of the water line of said canaly, and the piers and
abutments of such bridges will be so placed as not in any
manner to contract the width of the canal, or interfere
with free passage-on the gowing path thereon. And your
petitioner now says that if permitted to erect said bridges
and make said crossings, it will erect the same in such
manner as not in any way to interfere with the traffic
or transportation upon said canal, or of the use of the same
by those having business thereon, and that it will construct
said piers and bridges in all particulars in strict accor-
dance with the aforesaid plans and specifications.
8.Your petitioner further says that before it can

erect said piers and bridges and make said crossings, it

is proper and necessary that it should first apply to the
Board of Public Works of Marylend, requesting the said
Board of Public Works to act upon said application, and

to approve of sald plans of said bridges and fixtures for
crossing said canal, as required by section 177 of Article
23 of the Code of Public General Laws of Maryland, and that
your petitioner now desires to make said application to
. said Board of Public Works, 'and to file withvsaid Board the
plan of the bridges, piers and other fixtures, designed

by 1t‘for crossing such canal at said places, and to obtain
the approval of said Board of Public Works of such plans,
fixtures and crossings, but your petitioner is advised that
before it can properly make said applicgtion to said Board
of Public Works, it will be necessary to first obtain leave

and permission of this Honorable Court, to make said

application to, and file said plans with the Board of




of Public Works, inasmuch as said Canal is now, by the
decrees of this Honorable Court, in this case, in the hands
of the Trustees of the bond-holders of 1844, operating
said Canal as receivers, under the orders of this Court.

9. Your petitioner therefore prays your Honor to
pass an order hereon granting your petitioner the leave
and permission of this Court, to file said application and
said plans with the Board of Public Works, to the end that
it may obtain from said Board of Public Works, its approval

of said plans, fixtures and crossings.

And as in duty bound, &c. @ %
/ (a(/f(! 4&&1/1‘1(

Sols. for petitioner.

Upon the foregoing petition it appearing that the
Western Maryland Railroad Company desires to extend and
construct its railroad westwardly from Big Pool Station,
on through Washington and Allegany Counties, Maryland, and
Morgan and Mineral Counties, West Virginia, to Cumberland
to connect with the West Virginia Central & Pittsburg
Railway at the latter place, and that it has located its
said railroad along the Potomac River between said points,
and that it regards it as necessary and expedient in the
location of said Railroad with the same, to cross the Chesa-
peake & Ohio Canal upon bridges at seven different places,
between Little Orleans, in Allegany County, and the
City of Cumberland, said Company having filed as part of
said petition, copies of the plans of the seven bridges
designed and intended to be constructed over said canal

in effecting the crossings of the same, as part of said




Railroad, and has filed therewith the specifications of

each bridge, showing the plan of the same, and of the piers
thereof, and the location of all the same with reference

to the Canal, and it further appearing from the petition
and said plans and specifications that said crossing will
in no way impede navigation upon said Canal, or in any
manner contract the width of the same, or interfere with
free passage on the towing path thereof, or in any

hinder or interfere with traffic and transportation upon
the same, or the use 0f the same in its ordinary manner,
and it further appearing by said petition that the leave
and permission of this Court is prayed to the end that the
petitioner may file an application with the Board of Public
Works of Maryland, showing the said plans and fixtures

and praying for the approval of said plans and fixtures

for all said bridgés and~croésings by sald Board of Publie
Works; ; _

It is thereupon this{éiﬁé;day of June, 1903, by the
Circuit Court for Washington County, sitting as a Court of
Equity, adjudged and ordered that the petitioner, the
Western Maryland Railroad Company, be and it is hereby
granted the leave and permission of this Court to file
its aforesaid application and plans, to and with the Board
of Public Works, of Maryland, praying that its said/flans
of its seven bridges and crossings over the Chesapeake &
Ohio @anal, together with its piers and fixtures designed
for effecting the same, may be approved by said Board of

Public Works.

And it is further ordered that in case the petitioner
shall obtain the approval of said plan of said bridges and
fixtures by the Board of Public Works of Maryland, it shall
before proceeding to erect said bridges over said canal,
report to this Court the action of said Board of Publie
Works, to the end that a further order of this Court may
be passed prescribing the terms and conditions upon which

sald petitioner may proceed to the erection of said piers,

bridges and crossings.
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i
J. Q. BARLOW,
o SR WESTERN MARYLAND RAILROAD CoO.,

CHIEF ENGINEER'S OFFICE,
CENTRAL STATION. CUMBERLAND, MD.

June 11, 1903

W&cy&
Mr., Benjamin A. Richmond, £25Ssa$ Counsel,
W. M. R. R. Co,,
City.

Dear Sir:=

We hand you herewith, in tabulated form, specifications

covering the seven canal crossings, These are all the figures

that seem to have any bearing on the situation,

The canal water way is not contracted to affect in any
degree the free passage of boats; in fact there are places on
the canal in rock cuttings where the width thereof at the surface
of the water is considerably less than forty feet; such a condi=-
tion exists at the first crossing, where the width of the water in
the canal is but thirty nine feet; this is mentioned more parti-
cularly because the clear water way at the fourth crossing is less
than at any of the others, it being forty five feet. The reason
for this is that the canal is in a through rock cut where the
slopes are quite steep, and in giving forty five feet clear water
way, it is several feet wider than the canal width under similar
conditions of rock slopes at other places.

We allow nine feet for towe-path or more. Many miles
of this towe=path are under seven feet in width. Several of the
existing bridges across the canal allow a tow=path width of less
than nine feet, and the Canal Company itself, in many places,
has fenced up the tow=path, allowing a clear width of but four
feet, and are maintaining it in that shape to purposely make it

so narrow that a team and wagon can not pass, and thus use the




*
J. Q. BARLOW, WESTERN MARYLAND RAILROAD CoO.,
CHIEF ENG'R.

CHIEF ENGINEER'S OFFICE,
CENTRAL STATION. CUMBERLAND, MD.

#2
tow=path. These existing conditions along the tow-path are men=
tioned more particularly to illustrate the ample width which we
propose leaving for this purpose.

In accordance with your recent suggestions, we are have
ing tracings made of all of these crossings, for your use in go-
ing to the Board, and they will be finished in a few days, or per-

haps as soon as you have the documentary part of the matter in

shape.

Yours truly,

;:;ié>fﬁ%gg;,fr<:,v.,/

Chief Engineer.
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Western Maryland Railroad crosses the Chesapeake and Ohio Canal seven timess=

WESTERYN HARYI.AHD

Between Little Orleans, M md & Cu:ab\.kni‘ﬁylmd, the proposed line of the

RAILROAD

These crossings

are more particularly described, together with the general character of the proposed gtructures,
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GEORGE S. BROWN, ET AL. NOS. 4191 AND 4198 EQUITY,

VS. CONSOLIDATED. IN THE CIR-

THE CHESAPEAKE & OHIO CANAL
COMPANY, ET AL/

CUIT COURT FOR WASHINGTON

(
)
(
(
) COUNTY.

T0 THE HONORABLE, THE JUDGES OF THE CIRCUIT COURT

FOR WASHINGTON COUNTY, SITTING AS A COURT OF EQUITY;
The petition of the Western Maryland Railroad

Company respectfully shows:

(1) That on the A28k day of June, 1903, it filed its
petition in this case, alleging among other things, that
it is a railroad company duly incor orated under the laws
of Maryland, and that as such it was authorized to con-
struct, own and operate a railroad running from the City
of Baltimore through the State of Maryland to Hagerstown,
and thence on to the City of Cumberland, in Allegany County,
Maryland, and that under its charter it had built and ex-
tended its railroad from said Baltimore City to Big Pool
Station, in Washington County, Maryland, andﬁis now op-
erating the same:

(2) Your petitioner in said petition further stated
that it intended to extend its said railroad from said
Big Pool Station westwardly through Washington County, and
thence on into Allegany County, and through parts of Morgan
County, Wedt Virginia, and returning into Allegany County,
from thence on to the €City of Cumberland, and at Cumberland
desired to cross the canal in Allegany County and connect
its railroad with the railway of the West Virginia Central
and Pittsburg Railway Company in Mineral County, near
Cumberland, and that in order to obtain authority to cross
with its railroad the Potomac River into Morgan County,

West Virginia, and to construct a portion of its said road




in Morgan County and Mineral County, West Virginia, afore-
said, it haé caused a copy of its charter to be properly
certified and filed with the Secretary of State of West
Virginia, and had done all things necessary and proper
under the laws of West Virginia to domesticate itself as

a foreign railroad corporation doing business in the State
of West Virginia, and stated in said petition that under
the laws of the State of West Virginia, your petitioner
was fully authorized to locate, construct and operate its
said railroad through said Morgan and Mineral Counties,
West Virginia, in the manner aforesaid, and to do all
other acts and to have all other powers so exercised by

railroad corporations under the laws of West Virginia.

(3) Your petitioner further stated in said petition

that it had surveyed and located on the ground all of its
said proposed line of railway running from Big Pool Station
aforesaid, to Cumberland, and to its proposed connection
with the West Virginia Central and Pittsburg Rallway, and
that the route and location of the same had been formally
adopted by resolution of its Board of Directors.

(4) Your petitioner in said petition further stated
that the land lying between Hancock and Cumberland is
mountainous and traversed by ranges of hills and mountains
running northeast and southwest across the same, consti=-
tuting an eastern portion of the Appalachian Range of Moun-
tains, and that by reason of the same, the only feasible
and practicable route for the location of its railroad
ég;rAIOng the Potomac Valley, along and generally near the
Potomac River and the Chesapeake and Ohio Canal; that it
is impossible to select any other railroad route between

said points without very heavy grades and the cutting of

many long tunnels, and that because of the prohibitive

expense of said tunnels and the impracticability of said
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heavy grades, thereA?s no feasible or practical route for

said railroad thaézegglbe selected for the same except

a route along the Potomac Valley; that in locating its

said railroad along the Potomac Valley, it was necessary
that the same should cross and re-cross over the Chesapeake
and Ohio Canal at seven (7) different points in Allegany
County, which had been selected with a due regard to main-
taining the integrity of the canal, and so that said cross-
ings would in no wise interfere with traffic and trans-
portation on the same; that the first place of crossing
would, according to the milestones now set up along said
canal, be at a point 143.4 miles west from wWashington, D. C.
as measured along said canal, it being a point on said ca-
nal about three miles west of the Town of Little Orleans,
in Allegany County; that the second place where said raile-
road would cross said canal would be at a point 147.5 miles
from said City of Washington, as measured upon said canal,
and 4.1 miles west from said first crossing; that the third
place where said railroad would cross said canal would be
at a point 151.03 miles from Washington, as measured upon
sald canal, or 3.53 miles west from the second crossing;
that the fourth place where said railroad would cross said
canal would be at a point 156.2 miles from the City of
Washington, as measured along said canal, or 5. 17 miles
west of the third crossing; that the fifth place where said
railroad would cross said canal would be at a point 177.9
miles west from Washington City, as measured along the
canal, or 21.7 miles west of said fourth crossing; that

the sixth place where said railroad would cross said canal,
according to said location, would be at a point 182 miles
from said Washington City, measured along said canal, or

4.1 miles west of said fifth crossing; and that the seventh

place where said railroad as located, would cross said canal

would be at a point on the same, near the City of Cumberland
e i




182.8 miles from said Washington City, measured along said
canal, or 8/10 of a mile from said sixth crossing.

(6) Said petition - further stated that your petie
tioner desired to cross said canal with its said railroad
upon bridges to be constructed upon piers to be built on
each side of said canal, the bridges spanning said canal,
and it filed with its said petition seven plans or plats
showing the proposed plan of each of said bridges, and
£iving on said plans both the horizontal and vertical pro-
jections of the same, so as to show the court exactly the
proposed location of said piers and said bridges with re=-
ference to all parts of said canal, and where and how the
same will cross said canal, and your petitioner filed as
part of said petition a set of specifications, particularly
describing each of said bridges and all of said piers, and
showing the width of the spans of the said bridges, the
width of the tow-p.th, unaffected by said piers, the width
of the canal between said piers, and the clearance between
the bottom of said bridges and the water level of said canal
and the kind, character and width of said bridges and said
piers, said plats filed with said petition being marked
exhibits Nos.l to 7 inclusive, and said specifications so
filed with said petition being filed as exhibit No. 8.

(7) It was further stated in said petition that as
would appear by said plans and said specifications, all of
said bridges would be mers—tiem twelve reg{:?;v£;e clear
above the top of the water line of said canal, and the piers
and abutments of said bridges would be so placed as not in
any manner to contract the width of the canal, or interfere
with free passage on the towing-path thereon, and the said
petitioner stated that if permitted to erect said bridges
and make said crossings, your petitioner would erect the

same in such manner as not in any way to interfere with

the traffic or transportation upon the said canal, or of
R e




the use of the same by those having business thereon, and

that it would construct said piers and bridges in all par-

ticulars in strict accordance with the aforesaid pimx

plans and specifications.

(8) It was further stated in said petition that
before your petitioner could erect said piers and bridges
and make said crossings, it was necessary and proper that
it should first apply to the Board of Public Works of Marye
land, requesting said Board of Public Works to act upon said
application, and to approve 'of said plans of said bridges
and fixtures for crossing said canal, as required by sec-
tion 177 of article 23 of the Code of Public General Laws
of Maryland, and that your petitioner desired to make saild
application to said Board of Public Works, and to file
with said Board the plan of the bridges, piers and other
fixtures designed by it for crossing such canal at said
places, and to obtain the approval of the Board of Public
Works of such plans, fixtures and crossings, but that it
was advised that before it could properly make said appli-
cation to said Board of Public Works, it was necessary to
first obtain leave and permission of this Honorable Court
to make said application and file its said plans with the
Board of Public Works, inasmuch as said canal was by the
decree of this Honorable Court, in this case, in the hands
of the Trustees of the bond-holders of 1844, operating
said canal as receivers, or quasl receivers, under the
orders of this Court.

(9) Your petitioner thereupon in said petition prayed
this Honorable Court to pass an order granting your pe-
titioner the leave and permission of this Court to file
said application and said plans with said Board of Public
Works, to the end that it might obtain from said Board of
Public Works, its approval of said plans, fixtures and

il




crossings, and your petitioner now repeats each and all said
allegations of fact with reference to said canal and its
said railroad and its proposed crossings of said canal,

and re-asserts them as part of this petition.

(10) Your petitioner further says that thereupon on
the 13th day of June, 1903, this Honorable Court passed an
order granting your petitioner leave and permission to file
its aforesaid application and plans, to and with the said
Board of Public Works of Maryland, praying its approval of
said plans of its said seven bridges and crossings over
the Chesapeake and Ohio CGanal, together with its piers and
fixtures designed for affecting the same, and said order
further provided that in case your petitioner did obtain
the approval of said plans of its said bridges and fixtures
by the Board of Public Works of Maryland, it should, before

proceeding to erect said bridges over said canal, report

sald
to this court the action of kxkm Board of Public Works, to

the end that a further order of this court might be passed,
prescribing the terms and conditions upon which the said
petitioner may proceed to the erection of said bridges,
piers and crossings.

(11) Your petitioner now says that shortly after

thre passage of said order, in the month of >?}u«(_

1903, it thereupon, under leave and permission of this
court, filed application to the Board of Public Works of
Maryland, with true copies of said plans and specifications
filed in this Court, together with a copy of said order of
Court, and in said application prayed said Board of Publie
Works to act upon said plans, piers and fixtures for said
seven crossings of said canal by your petitioner's said
railroad, and to approve the same, and that thereupon said
Board of Public Works notified Messrs. Hugh L. Bond and the

other Trustees for the bond-holders of 1844, in possession
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of said canal under the orders of this Court, as aforesaid,
of said application for said seven crossings, and thereafter
a meeting of said Board of Public Works was held, before
which the attorney of said Trustees appeared, and also Mr.
Nicholsén, superintendent of sald canal,appeared and ob-
jected to any action being taken by said Board upon said
plans, and objected to the plans, whereupon said Board
adjourned without taking any action, and obtained the opi-
nion of the Attorney-General of Maryland as to the power
of said Board of pass upon said plans, and being advised
by the Attorney-General that they had power to pass upon
said plans, thereupon called another meeting of said Board
of Public Works, at which Mr. Hugh L. Bond, representing
the Trustees,and his attorney,were present, together with
the attorneys for your petitioner and Mr. Nicholson for the
canal company, at which said meeting of the Board of Pub-
lic Works it was agreed by the respective parties and so
ordered by said board, that said board should select an
impartial engineer to go upon the ground and meet with the
engineer of said trustees and the engineer of your peti-
tioner, and examine said plans and crossings, and that
said engineer so appointed by said board should thereafter
report to said board upon the practicability and propriety
of said plans, bridges and piers for said crossings.

Your petitioner further says that thereafter said
Board of Public Works appointed Mr. Arthur C. Dennis, a
competent engineer, to examine into said matter and report
to said Board, and that thereafter said Arthus C. Dennis
went upon the ground and examinedsaid seven crossings, and
met with the engineers of the respective parties, and after
hearing their demands and objections pro and con, said
engineer made a report and filed the same September 5th,
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1903, with the Board of Public Works, of Maryland, stating
that he had examined the plans of thé proposed bridges to be
built over the Chesapeake and Ohio Qanal by your petitioner,
and had visited the sites of the proposed bridges, and
thereupon in said report recommended certain changes in the
plans as originally filed with the Board of Public Works,
and set out said proposed changes in detail in said report,
all of which will appear by a copy of said report of said
engineer, so filed with said Board of Public Works, duly
certified by the Secretary of said Board of Public Works,
Cuscd [

herewith filed marked "Exhibit No. %3" and also filed with
said Board of Public Works seven plats showing thereon
the revised plans for said seven bridges crossing said
canal, made to conform to the changes and modifications
specified in his said report, and your petitioner now files
herewith as part of this petition true copies of said
revised plans so filed with said Board of Public Works
by said engineer, certified by the Secretary of the Board
of Public Works and prayed to be taken as part of this
petition, marked, "Exhibit No.2," and your petitioner also
files for further illustration specifications setting out
in detail, inschedule form, the plans, size, dimensions &c
of said seven bridges, as shown on said revised plans, all
of which information being contained in said specifications
marked upon said original plans, which specifications were
subsequently sent to said Board of Public Works by said
engineer, as will appear by a copy of the same, duly cer-
tified by the Secretary of the Board of Public Works, here-
with filed marked "Exhibit No. 3."

Your petitioner further charges that thereupon on the
15th day of September, 1903, said Board of Public Works,
having before it said report of said engineer and said re-

vised plans so made and sent in by said engineer, thereupon

sl




took action and unanimously adopted and approved said re-
vised plans for crossing said canal, all of which will
appear by the certificate of Wilfred Bateman, the Secretary
of said Board of Public Works, showing the passage of said
order by the Board of Public Works approving said plans,
herewith filed and marked "Exhibit No.4."

(12) Your petitioner now says that in conformity with
said previous order passed by this Court on the 13th day
of June, 1903, it now makes report to this CourtﬁéQﬁS‘the
aforesaid action by said Board of Public Works upon the
matter of said seven crossings and the approval by said
Board of Public Works of the plans of said bridges and

fixtures for said seven crossings for said canal by the

railroagiqfryour petitionq;.'
and &our petiﬁidner howwsays that said revised plans for
the crossing of said canal by your petitioner's said rail-
rodd at said seven crossings in Allegany County, are
acceptable to your petitioner, and it is satisfied with
sald plans and specifications as adjudged by said engineer
of the Board of Public Works and by order of said Board of
Public Works, and now charges that as will appear from the
proceedings in this case, all the property, rights and
franchises of the said Chesapeake and Ohio Canal Company,
are now in the hands of Hugh L. Bond, John K. Cowan and
jfseph L. Bryan, Trustees for the bond-holders of 1844,
/subject to the control and order of this court, and that it
is necessary and essential to the construction of your
petitioner's said railway that it shall be premitted to
erect said bridges across and over said canal, in accor-
dance with said seven plans, at the said places named in
this petition, and that if granted permission by this court
to so cross said canal in said seven places with its said

bridges in accordance with the aforesaid plans, it will do
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80 with strict regard to maintaining the integrity of
said canal as a water way and means of transportation,

and will so erect and maintain said crossings in such man-
ner that they will in no wise interfere with the traffic
and transportation on said canal, and that as will appear
by  its plans, the abutments for its bridges will be so
placed as not in any mamer to contract the width of the
canal on interfere with free passage on the towing-path
thereof, and that it will not interfere with the use of
said canal by those having business thereon, and that it
will construct said piers, bridges and crossings and
thereafter maintain the same, in all particulars, in strict
accordance with the aforesaid plans and specifications
ayproved by said Board of Public Works.

(13) Your petitioner, now.therefore, prays Your
Honors to pass a final order hereon, granting to your pe-
titioner the necessary permission to erect, build and
maintain said piers, bridges and crossings, over and
across the said canal at the seven places herein specified,
with the structures and according to the plans hereinbefore
specified, and in conformity to the plans and specifications
herein set forth, which have been approved by the Board
of Public Works of Maryland, and to that end prays Your
Honors to pass such order hereon giving your petitioner such
permission as shall be meet and proper in the premises.

And as in duty bound, &c.
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The Chief Engineer of the Western Maryland Railroad Company accepts
the five chendes noted above and the General Menager of the Canal Company
accepts the same except the twelve feet vertical clearance for the sixth
and seventh crossings.

Thig clearance is within the legal minimum and since the crossings
are close %together and close to Cumberland, the inconvenience of the
additional taking down of awnings on the light boats will not be very
serious.

Raising the railroad grade to give fourteen feet eight inches at
these crossgings to pess awnings on light boats will require e heavy ex-
penditure and is almest impracticable because of the street crossings

in South Cumberland.

I, Wilfred Bateman, Secretary of the Board of Public Works, do
hereby certify that the above is 2 full and true copy of an unsigned
statement which accompanied the report of ¥r, Arthur C. Dennis, the
Engineer for the State of Maryland in the matter of the crossings of
the Chesapeake and Qhio Canal by the Western ¥Maryland Railroad.

Witness my hand this 29th, day of September, 1908,

ecretary Board Public Works.
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Cumberland, Maryland, September 2, 19083,
Memorandum of Agreement made this date between Arthur €, Dennis, Engineer of State
Board of Publie Works, C. 0. Nicolson, General Manager, Chesapeake & Ohio Canal Ceo., and
John @, Barlow, Chief Engineer, Western Maryland Railroad Co., regarding the seven pro-
posed crossings of the Chesapeake and Ohio Canal by the Cumberland Extention of the

Western Maryland Railroad:-
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1st Crossing 148 4/10 Steel @Girder Concrete 80" 101 78" o' 48" 27" e
2nd Crossing 145 5/10 Steel Truss Concrete 125" 16" 797 9 70" 14’ a"
8rd Crossing 181 3/100 Steel Girder Concrete 95" 10° 84" bl i N a7t o
4th Crossing 156 2/10 Steel TPruss Concrete 185! 18" 59" o' 48" 14! 8"
5th Crossing 177 9/10 gSteel @irder Concrete 86" 187 VRN g 80" 14" av
6th Crossing 182 0/10 Steel @irder Concrete 85’ 18" VEN 9’ 58' *12' +
7th Crossing 182 8/10 Steel Girder Conecrete 856" 16! 73! 9' 68' *18? +

Note. Canal tow-path and slope to be paved 25' above and 75' below piers which may
be set on or near tow-path at all crossinds where the canal is subjeect to overflow.

At 7th crossing tow-path to be raised to a height five feet above canal water level
from bridge westward as far as may be necessary to meet ground of equal height or present
guard bank.

* Qubjeect to approval of Canal Trustee.

Correct Arthur ¢, Dennis,




3

State of Maryland,

Office of the Secretary of bhe Board of Public Works.,

I, Wilfred Bateman, Secretary of the Board of Publiec Works of ¢
State of Maryland, do hereby certify that the foregoing is a

copy of th
by and between Arthur C. Dennis, Engineer for the State of Maryland; C. O,
Nicolson, General Manager of the
John Q. Barlow, Chief Engineer of the Western Maryland Railroad Company,

iy
regardi

Ohio Canal

(=]

o

the seven proposed crossings of the Chesapeake

oD

e

land the Western Maryland Reilroad, filed with

by the Cumbe

o

the Board of Public Works of X

the twenty-fifth day of September,

1903, by Arthur C. Dennis, Engineer,

Witness my hand this twenty-ninth day of September, 1903,

Secretary Board Public Works.

true and correct

he Memorandum of Agreement made the second .-day of September 1908,
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Annapolis, Md., Sept. 5, 1903.

The Board of Public Works of Maryland,
Annapolis, Md.
Gentlemen:

As instructed in your resolution of August 26th. I have
examined the plans of the proposed bridges, to be built over the
Chesapeake and Ohio Canal in Alleghany County Maryland by the
Western Maryland Railroad Company and visited the sites of the
proposed bridges.

Your Engineer recommended the following changes in the
plans as originally filed, these changes being shown on plans
accompanying this report.

1. That the vertical clearance above ordinary high wa-
ter of the canal be not less than fourteen feet and eight (14*
8") inches except that on the sixth and seventh crossing the
twelve (12') feet clearance be allowed to stand,

2. That the fourth crossing be lengthened ten (10')
feet and the fifth, sixth and seventh crossings be each lengthen-
ed five (5') feet.

3. That the towing path and its slopes be paved twenty-
five (25') feet above and seventy-five (75') feet below the tow
path pier and the pier protected with rip rap at the first, second
third, sixth and seventh crossings.

4, That the towing path be a clear width of nine feet
on top.

5.. That the towing path be raised on protection embank-
ment built to an elevation of four and one half feet (4 1/2')

above the water level of the canal from the west abutment of the




seventh crossing up the canal banks to where this level meets
existing groundse.

Your Engineer is of the opinion that the revised plans
herewith presented for filing properly protect the Chesapeake
and Ohio Tanal and should be approved.

Respectfully,

Arthur C. Dennis.




I, Wilfred Bateman, Secretary of the Board of Public
Works do hereby certify that the aforegoing is a true and cor=-
rect copy of the report of Mr. Arthur C. Dennis, Civil Engineer,
filed with the Board of Public Works in the matter of the bridges
to be built over the Chesapeake & Ohio Canal Company in Allegany

County, Maryland by the Western Maryland Railroad Company.

Seeéretary Board of Public Works.
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GEORGE S. BROWN ET AL. :
t IN THR CIRCUIT

V8. COURT FOR WASH-
INGTON COUNTY,
THE CHESAPEAXE AND OHIO CANAT, COMPANY :
ET AL. : E”Bo 4191 and 4198
b < T R 4

ANSWER OF JOHN K. COWEN, JOSEPH BRYAN AND HUGH L.
BOND, JR., TRUSTEES, TO THE PETITION OF THE WESTERN MARYLAND
RATLROAB COMPANY HEREIN, FILWD OCTOBER ©) 1903,

These respondents, answering, m:

FIRST: That om o about the Sth day of June, 1848,
The Chesapeake and Ohio Canal Company did make, execute and
deliver an indenture or deed of trust of that date to Phineas
Janney, William V. Corcoran, Horatio Allem, David Henshaw and
George Morey, as Trustees for the hoidcrs of all the bonds
then or thorutw unu_t, or to be issued, by the President
and Birectors of said Canal Company, under and pursuant to the
provisions of the act of the General Assembly of Maryland ap-
proved Mareh 10, 1845, being cn-pw 281 of the Laws of Maryland

of 1844, to vhich indenture or deed of trust filed in the
proceedings in these Consolidated Causes these respondents refer
for a more complete statement of the same., These respondents
are, by due end proper appointment in accordance with the said
indenture or deed of trust, the suecessors u title, as such
Trustees, of the original trustees therein named.

That on or about the 15th day of May, 1898, The
Chesapeake and Ohio Canal Company did make, execute and deliver
an indenture or deed of trust of that date te George S. Brown,
James Slean, J’f.. and Lloyd Lowndes, Jr., Trustees, a duly
certified copy of which indenture or deed of trust is filed
apd proved in the proceedings in these Consolidated Causes, to
which these respondents refer for a more complete statement of
the same., These respondents are, by virtue of the decrees




L . o
(2)
and orders of this court in these Conspolidated Cames, the
sugcessors in title, as such trustees, of the said m S.
Brown, James Slean, Jr., and Lloyd Lowndes, Jr.

That on or sbout the 18th day of September, 1890,
the then trustees under the said indenture or deed of trust
dated June 5, 1848, whose sugcessors these respondents are as
aforesaid, filed their petition in these Consolidated Causes,
wherein they asserted their right as such trustees, in the
execution of their trust, te take possession of all the
property of The Chesapeake and Ohio Canal Company at that time
in the custedy and under the control of the receivers appointed
by this court in these cames, together with all the rights,
privilegéds and immunities of the said Canal Company, and to
employ, exercise, use and enjoy the same for the purposes of
their said trust, reporting and accounting to this court in
the execution of their trust, and praying the aid and direction
of this court in the execution of the same,

That on the second day of Oetober, 1890, this court
entered its decretal order, whereby the court granted the prayer

of the said trustees' petitiom, and provided and direeted

the redemption by them of all the bonds of the said Canal
Company issued under and secured by the said indenture or
deed of trust of May 15, 1878, directed and instructed said
trustees in the execution of their trust, and further adjudged
and deerecd that "the receivers appointed by this court shall
surender to the said trustees, acting under the mortgage of the
Sth of June, 1848, possession of the said canal, and all the
property of the Canal Company of which they are mow in charge;
and the said trustees shall become entitled to the full pos-
session and control of the emtire canal from the eity of
Cumberland to its terminus in the city of Georgetown, in the
Distriet of Columbia, together with all the rights and property
of the Canal Company, with power and autherity te use and
exercise the franchises of said company, in its preper corpore



(3)
ate name, to the same extent and to like purposes, and none
other, that said company could or might do acting by authority
of and under the comtrol of a board of directors as provided
by its charter”,

As will appear by reference to the proceedings in
these casws, these respondents complied with all the conditions
and requirements of said decretal order, received possession
of all the preperty of the Canal Company from the receivers
appointed by this court as therein provided, and have continued
ever sinee to possess, employ, wse and operate the same in the
discharge of their trust, in adeordance with the instructions
of this court, holding title under the said indenture dated
June 5, 1848, and under the said indenture of May 15, 1878,

SECOND: These respondents admit that en or about
the thirteenth day of Jume, 1903, the present petitiener,

The Westem Maryland Railroad Company, filed a petition in
these casos containing certain allegations, as stated in the
firet, sepond, third, fourth, sixth, seventh and eighth paras
graphs of the present petition, and a prayer substantially as
get forth in the ninth paragraph of the present petition,
These respondents do mot admit the truth of the matters so
alleged,and reasserted by the present petitiom, but, on the
contrary, they demy that the same were of are true.

THIRD: These respondents further admit that on or
about the said thirteenth day of June, without any motice te
these respondents or their counsel of record in these ceauses,
or to any other party to these causes, or his, her or its
counsel of record, said petitiomer, The Western Maryland
Radilroad Company, did present its said petition to the
Homorable Judge of this ecourt, and obtain an gx parte order
thereon, substantially to the effect stated in the tenth
paragraph of the present petition. These respondents are
advised, and so state, that the order so obtained did net pur-
port to adjudge or determine any right of these respondents
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or amy other party te these causes, and could not do so, be-
ing wholly ex-parte and without motice or hearing, and that
80 far as these respondients or any party to these causes are
or is coneerned the proceedings on the present petition must
stand and proceed as if said former petition and order had
never been presented, entered or filed.

Jousth” Your respondents sdmits that shortly after the passase
of the aforesaid order of this Court in the month of June
1903, the petitioner filed application to the Board of Publie
Works of Marglamd as set forth in the petition, praying that
said Board of Public Vorks would approve ‘.“ said plans, but
denies that thereupon said Board of Public Works notifiedlr.
Hugh L. Bond, and the other Trustees for the bond-holders of
1844 of said application for said crossings, but avers that
these Trustees received mo notiee from said Board of Public
Works or from the said Western Maryland Railroad Company of
the application to said Board, and that the application to
that Board, like the application to this Court, was ex-parte
and without any notice to these respondents whatsoever; and
that Mr. G. L. Nicolson, Superintendent of the camal, with
the attorney for these Trustees, Mﬂmrmr::lh::r.w:p-
plication went without notification to a meeting of the Boand
of Public Works and found the Counsel for the petitioners
there.

These respondents admit that the said Nicolsom and
said ‘;‘m on behalf of these respondents objected to any
action being taken on said plans by said Board of Public Works.
and also objected tc said plans. And these respondents re-
spectfully show that they denied that the said Boamd of Pub-
lie Works had any power t¢ pass upon said plans, taking the
position that -uci EZ‘ of Publiec Works could not grant the
power t¢ cross ut/\'enlym.mm*“mMn‘lfm
such a power had once been obtained, and the sald Western
Maryland Railroad Company had obtained no right to cross the
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Chesapeake & Ohioc Canal. The Boail did not take any action at
said meeting and thet another meeting of said Board of Pube
‘110 Works was called and that M. Hugh L. Bond of these Trus-
tees was notified of said meeting, he having asked the Attor-
ney General of the State not to allow action upon said plans
without some motification to the said Trustees.

These respondents then, without waiving their »J“-
tion to the said Board of Public Vorks passing upon said
plans at all, objected to sald plans as filed, for that they
did not give full and complete information as to the method
of crossing said canal; the said plans giving information
only as to that span of each bridge directly crossing the
canal itself mnd affording no information as to the approache
esto said bridge , upon the character of which would depend
in great measure the danage dons to sald camal.

These respondents deny the allegations in paragraph
eleven of said petition that it was agreed at said meeting by
the respective parties and so ordered by said Board that sald
Board should select an impartial engineer to go over the
ground and meet with the engineer of said Trustees and the
engineer of the petitioner and examine sald plans and cross-
ings, and that said engineer so appointed by said Boamd should
thereafter report to said Board upon the practicability and
propriety of said plans, bridges and plers for said crossings.

These mm respectfully show unto your Honor
that at that meeting they objected to the plans filed as mot
giving the full plans of the Railrcad Company at each crosse
ing but only the span fmmedistely over the cansl itsedf.
Govermor Smith then stated that it would be necessary for the
Board of Public Works to appoint an Engineer to inform itself
as to the matters of differemce between the n-nu(;::x;
ties. Counsel for the Western Maryland Railroad Company, fure
nishe to Mr, Nicolsom, Mamager of the canal, its full plans




for crossing the camal and the Potomae Valley at each point,
so thil the exact points of difference between the parties
might be brought before the said Board of Public Wowks. And
the said Board of Public Works did theveupon select as its
engineer one Arthus C. Dennis, a resident of West Virginia.
And the said Demmis met the engineers of the éwo parties and
discussed the matters of difference between them, but not in
any impartial spirit. And the engineer of said Western Mary-
land Railrodd Company did not furmish to the Manager of the
Canal the complete plans as had been gW}NAn
real oppoStunity was ;iven to these respondents to kmow the
real plans or to call to the attention of the said engineer
the Teatures thereof calculated to injure the canal. And the
said Dennis without any motiee to these respondents or to any
one representing them filed a m with the said Board of
Public Works wmding certain modes of erossing said
canal and certain gpm'opruuul of the property of the Qhuo-
peake and Ohio Canal Company. Lnd certain plans were mua-
ed by tho Engineer of the Western w Railroad Company
A i to_ ‘be mede in scfomance with saild veport though
not altogether agreeing therewith. The report of the said
Dennis, while recommending an appropriatdon of ﬁln of the
w':g::: of the canal recommended the lmtn a '““:,:/ﬁy’
nine/feet at the top thereof. The plans by making this, nine
feet from the masonpy to tumnxmmnu to reduce the
sctual width of tow-path to less than nine feet at every
erossing save ome, And the said Board of Public Works ape
proved said plans without amy noticé to your respondents or
to any one representing them, and without any opportunity
_given to your respondents to file ob;ﬂum to said phll or
even to know the nature of them.
3’./5»*7‘2 These respondents respectfully show unte your Honor
that by reason of said Western Maryland Railroad Company's




not furnishing its full plans to them in spite of the dise
tinet agreement %o do so made by its Counsel befofe the Soard
of Public Works, 1t is impossible for these respondents $0
fully know the extent of the injury that will be done by said
crossings, but the said plans contemplate serious wm to
the eanal even from the incomplete portions of the severel
crossings which they disclose. And these respondents set
forth here in detail the features of each of said crossings
which make it injurotis to the canal.

BRIDGE No. 1. The entire pier on the West side, which
is the side next to the river, is on the tow-path of the sanal.
It appropriates to the use of the Vestern Maryland Railroad
Company land owned in fee by the Canal Company and used in
© its operation. On the berm side &E ¥he abutment of the
bridge is also on property belonging o the canal. The con-

templated pier would only allow the width of nine feet of
tow-path, whereas the Canal Company has never allowed a width
of less than twelve feet at any bridge or similar structure.

The pier built upon the present tow-path narrows §ie width of
the towspath as now used to something in the neighborhood of
five or six feet, an utterly inadequate width, but proposes
to secure to the Canal Company a wider towpath by filling in
the water<way of the camal. At this point the Canal Company
has founx it necessary in maintaining the canal to own all
the land between it and the siver. The plan as filed comteme
plates the appropriating of this land by the erection of &
permanent structure over it, but does not even disclose how
that structure is to be built or what it shall be. 1t is per-
fectly possible, under the plans given, to put a permanemt
roadbed structure within the hydraulic line that may do see
rious damage to the camal. The mode of comstructing the
piers could also be such as to infliet serious damage, and

no information is furnished on this podnt.
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nmox No. 2., Both piers are on the private mﬁny
of the canal. Their Fastern pler 18 built partly u’u m
tn—u&am“mﬂmmﬁn“hm-m
nine feet at its surface giving only nine feet from the
u»m\o thoum. suhurmam of mMuh-
fore outd has nonr proviously been allowed at a m-ug.
tnlu feet alny- being n.tﬂ. The balance of this pier
which is not upon the tow-path is upon the property of the
canal owned by it in fee and n«lul for its use. The
Vestern pier is built for almost its entire length in the wase
water of the canal. The eanal u-uoru-no-umu-
ing been ummlly .unnmced and an mmnt of
this kind upon the nur-ny mn lo . detriment to the
eanal both in its use as a MM and in the maintenance of
its vater supply.  The whole of this pler is on the Canal
Company's property. =i

The clearance allowed above the suﬂ’a« of tho w‘tor
is only ronmon feot oigm 1ncm. which is udoquto. the
Trustees Of the canal htﬂng not hitherto cllﬂ my per=
manent cmnu nunnnacmu less than six
h‘a feet. rm-m-t Qbu plans the onstmcr m lppll!llt-
ly Cl'.lﬂ the mtnlmm clearance weferred to in the Code as a
standard. The pier in the tow-path side would lead to a washe
ing on account of the angle at which it is set to the towe
path. Property belonging to the cansl on the West side 4s
appropriated for a fill,

BRIDGE lio. 3. The meagreness of the plans as
this erossing makes it impossi ble to know what structures are
contemplated, as the railroad company here do®s not even Some
plete its plans for the crossing of the property of the |
canal. The incomplete plans that are Tumnished show upon
mm&ot the canal, one abutment, one pier and -h
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pedestals for the supporting of the short spams, What the
method will be of erossing the remainder of the property of
the canal at this point is not shown. The plan also shows
the slope of the railroad's embankment terminating within
tun_urumofm.mlmmmml'nm.
The form of structure as shown is objectionable. fivet,
because of the short span over the tow-path and over the wide
water of the eanal. There should be no such thing as a short
span at this point as it is alulim to catch mn-n‘
and increase the danger of nn‘.' This applies %o the tow-
path side as well as the span over the wide water. The plan
has the objection to which all of them are subjeet - that it
does not give their whole -M of erossing the !litv bed,
and lom it opsn to the railroad company to construct their
crossing in such a way as o nr!ualy injure the canal. In
the case of this mcnu erossing the lines show a eross-
ing of the canal's property vithout showing the method in
which thut oruuns is 1nt¢ad to be made. The situation
~ here is sueh as makes it possible for the balance %0 be ine
Jurious. The Camal Company has Tound it necessary to acquire
rovxummmhuumnmmxmmnm.u
it is sought to be appropriated without even showing the ..-
ner in whieh it is to be used.

BRIDGE Wo. 4. DBothsupports for the man are abutments,
. both of them are on the eanal's property. One is built in
part on the tow-path itself as now used by the canal, reduce
ing materially the width that has boen found proper at this
point and leaving only a width of nine feet between the masonw
vy and water line, less than nine feet at the surtace of the
. tow-path.

The clearance allowed 1s only fourteen feet eight
inches, which the Trustees have never allowed hitherto and
whieh is inadequate. The balance of the erossing of the river
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bed isnot given in the plan but this does mot lavolve danger

to the eanal as there is no likelihood of any structure being
erected that would do any hamm, the canal being high above

the water at this point. .

BRIDGE No. 5. The span here is supported on both
sides by .butmlnu.. Both are upon the property of the canal.
The one upon the 'nt is built in part upon the tow-path now
in use by the canal and narrows the t-nih to a vuth at
tbo surface of less than nine feet ror the whole length of
the abutment. The head room is only fourteen M eizht
inches which is inadequate and is objectionable for the
reason stated befors. The entire method of erossing is not
given here, but that which is given is sufficient for informae
tion, as the canal 1s so high above the river that the come
tinuation of the structure s not likely to do,any hamm.
The priiato property of the Canal Company outside of both
abutments is appropriated for the bridge and the plan of the

structure over it 18 not shown.

BRIDGE No. 6. The span here is supported by asbutuents
at both ends. Both are on the property of the canal. That
upon the Bast is built for full half its Rength width upon
the tow-path as now used and narrows the tow-path to a width
of less than nine feet at the surface for the whole length
of the abutment. '

The ciearance allowed here is only twelve feet, the
minimum clearance named in the Code. The plan as Turnished
not only wes not give in full the mode of erossing the bote
tom lands and the river at this point, but it does not even
give the method of crossing the property of the canal, the
contemplated bridge crossing the property of the Ganal Come
pany on both sides outside of the span over the waterway.

It makes the plane incomplete and improper because at this
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point there can be no assurance of the safety of the canal
unless the whole plan of ecrcssing be shown.

'BRIDGE No. 7. The span is supported on both sides by
abutments. Doth are entirely upunA the property of the canal.
The one upon the West is builg with a v'nmnc"uﬁ of from
three to four feet upon the tow-path as now used, narrowing
the same to a width of less than nine feet. The plan contem.
plates an appropriation of the property of the canal on both
sides of the span but furnishes no information as to the mode
by which sueh crossing is to be made. The plan for the
erossing is entirely unsatisfactory in its not giving the
complete method of creossing the low lands and river. The
maintenance of the camal at this point would be seriously
affected iy the reduction of the present discharge area on
the river. The clearance here,as before, u only twelve feet.

The dmgor mvolnt in the mode of comtncuon here
is admitted by a provision augq«tod for avoiding “ m a note
to the plan. This advises thqt the tow-path be ruld or a pr
pnmuﬂl b.nk be built to an elevation of 616 feet from
abutments to where this level meets existing bank. This would
be entirely inadequate to protect against the danger here
created. Such a protecting bank should be built upon a slope
similar to the freshet line of the viver and not in a horie
zontal plane. If built as suggested in this plan there would
be no protection against flood at the point where the line
of the new bank and the life of the present bank interséct.
The proposed protecting bank would eross the m weir and
spill way which are necessary for the protection of the
canal and would necessitate the reconstruction of both at
some point below the bridze. it would also necessitate the
rémoval to a point below the bridge of the stop loek of the
Cumberland Basin and additiomal property would have to be ace
quired at the location of the waste weir and spill way to cone



duct the water from them to the river.

There are other objectionable features that apply to
nearliy all these planas. The report of th- mamr a.um ¥
by the Bou‘ of Pubuo wonn while mmuuug the hnl‘
away fl'om tho canal p.rtl of tlu tow-path, ma—uu t)‘t
there be left in all cases a clear width of nine root on top.
The phna filod. v!nch are brouzht before the Court as cllbodsb
1n¢ the momunuuou of that oxpon lessen thu by mkins :
it not nine feet at the top of the m-p.u ut nine feet
from the face of the masonry clear out to the water line.

The c¢clearances .110'04 are objectionable because they

once and for all Torbidg mnmn. ( The uml hu .lndy
in its history been raised, and there is every reason to bee
l1ieve that it will be desirable to do this again. The ¢leare
ances here contemplated forbidf it. It is alse desirable

that the canal should mt be cut off permanently rnn .u
chance of adopting new and Ml‘m methods of towage. It
has heen, in view of these faets, that all the pomnont
structures hitherto erected over the ou‘t have a clearance of
sixteen feet.

The camal was built with a twelve foot standard uo-'
tion tow-path and this is desirable where it can be obwﬂ.
The plans now filed treat nine feet as th- mm width of
tow-path to be allowed the canal but lessend this in an une
certain dgeree by 'mblutuung nine feet to the water line
instead of "um feet at the tbp of the tow-path. A muech
greater width than nine feet is dulnuo in a tubm m
the cftort is constantly made to obtain a 3!'““? mcn than
this. Nine feet does not alln the width for teams to pass
on the tow-path when repairing the eanal, seriously Sunﬂ-
ing both the inconvenience and risk, S

Some of thoplmspukor thocmluorum
width of sixty feet. This is inaccurate and untrue. Sixty
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feet is not an umu width and wvhen the canal has been
reduced to t”mt width it has been 0111 because of difficulty
in tmmw which it has been constructed. These
bridges at any heighth lon t han My feet will add greatly
to the expense or mnmnm the canal mo of the dife
le of using the dredges and m«nlnun‘ the n‘nl
by other means of theywiriel under saild bridges. This is
particularly true of the bridgedon m Cumberland level,

M Further answering these respondents say:

- That the Defendant, The Chesapeake anmd Ohio Canal Come
M. is a body corporate, imomnm and existing under '
and by virtue of the Act of the Gereral Assembly of Vinginia,
passed January 27, 1824, entitled "An Act incorporating the
Chesapeake and Ohio Canal Company,® and under and by virtue
of tﬁ Act of the General Ajunbly of Marylamd passed Jm'
31, 1825, published as Chapter 79 of the Laws of 1824, and
the Acts of Virginia Supplﬁnﬁry um.‘o&pixm the
Acts approved March 3, 1837, Februasy 13, 1830, and Januasy
20, 1844, respectively, and assented to and confirmed by the
Legislature of Maryland and Congress, and like Acts of Marye
land, especially the Acts of 1826, Chapter 78, and 1827,
CMptor 61, and assented to and confirmed bLY the Iaguhm
of Virginia and Comgress; and the said corporation by the
Acts of the Congresa of the United States approved respece
tively March 3, 1825 and May 25, 1828, confirming and assent.
ing to the said Act of Vtrsinu entitled "An Act imm
ing the Chesapeake and Ohio Canal Company” and its supple~
ments, was authorized and empowered to exercise its oomnu
powers and to construct it$ canal and worls within the Dise
trict of Columbla. And these respondents pray leave to refer
to said Act of Virginia of 1824, and the said Aet of Maryland
of 1826, and the said Acts of the Congress of the United
States of 1528 and 1826 respectively and the said su pplement-
ary Acts of n.rgiuh and Maryland and Congress as the same
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are published in the volunes of the Laws of Maryland and Vir-
ginia and the Statutes at large of the United States, with
the same force and effect as if the same were fully set out
herein.. . v o

‘That the said Aet of Virginia moomnun the chn.-
‘ mko a.nd Ohio Canal Company in its first seetion muin‘ '
uunt to the provisions thereof by the Legislatures of Mary-
land and Pennsylvania and the Congress of the United States
and also the assent of the Potomac Company, as a condition
precedent to the ineorporation of the said The Chesapeake and
Ohio Canal Coupany; that the assent of Pennsylvania was duly
given by Act passed February 9, 1829, but prior thereto the
Charter of the Company had been amended by the Maryland Act
of 1826, Chapter 78, confirmed by Virginia and Congress so as
to autherize the termination of the canal at Cumberland in
Maryland, and for the construction of the work to Cumberland
the acts of inecorporation became opiutin without the assent
of Pennsylvania. That the said Potamac Company was a body
corporate, created by the i-mu and concurrent Legislative
"Acts of the States of Marylamd and Virginia in the year 1784,
to wit: Maryland Act, 1784, Chapter 33, ve-emacted by the
Legislature of Virginia of the same year, for the purpose and
with the power of constructing and maintaining a navigable
public highway from tide-water in the river Potomae to Fort
Cumberland, now the City of Cumberland, in the State of Marye
land, both by opening and extending the navigation of the
river hm and by building a canal or canals along the
banks of said river, as will fully appear by reference %o
said legislative acts of Maryland and Virginia, and the many
supplements thereto, published in the volumes of the laws of
said States, %o which Acts as they are there published, these
respondents pray leave to refer, to show the corporate exist~
ence, rights and powers of said Potomac Company.
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That at the time of the passa® of the said Acts of
Maryland and Virginia and of Congress authorizing said Chesaw
peake and Ohio Canal Company to aequire and construct its
sald canal and works, the said Potomac Company was a subsiste
ing corporation, had expended large sums of money in the cone
struction of the navigable waterway authorized by its chare
ter, and was possessed of valuable rights and powers in cone
nection therewith; &= of which charter, rights and powers
and property acquired in pursuance thereof it could not be
deprived without 1ts consent and the consent by the Legisla
tive Act of both the States of Maryland and Viwginia, which
were both large stockholders in sald company. That the said
Aet of Virginia incorporating the Chesapeake and Ohio Canal
Company further provided for the surrender and tranafer by
the Potomac Company, upon its consemt being given as ree
quired by the Tfirst section of the aet, of all its property,
rizhts and privileges then owmed, possessed and enjoyed under
its eham;f;ho said The Chesapeake and Ohie Canal Company,
which latter company was authorized to accept such surrender
and transfer and to hold, possess, use and occupy all the
sald property, rights and privileges in the same manner and o
the same effect as said Potomac Company then held, possessed
and occupied the same by law; and that in comsideration of
such transfer, subseriptions %o stock in the Canal Company
should be payable in claims against the Potomac Company and
in certificates of the latter company's stock at par. And
the said The Chesapeake and Ohio Canal Company was authorized
and ‘required to carry on and complete the undertaking of the
said Potomac Company, to wit: the construction, maintenance
and operation of a navigable waterway in the Valley of the
Potomac from tidewater in the Distriect of Columbia to Cumbers
land. That the Potomac Company did in pursuance of the pros
visions of said Aet give its assent to the same by its unia-
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ate act as therein required, amd Aid surrender and transfer
all its property, rights and pr'ivim under its cmn-‘ﬁ--
The Chesapeake and Ohio Camal Company, and many of the sStocke
holders and creditors of the sald Potomae Company did ade
cept the stock of the said Canal Company in liew of their
ﬂghts in and against the said Potomac Company. And at the
time of the organization of the said The Chesapeake and

Ohio Canal Company the stockholders of the Potomae Company
subscribed to the amount of $190,149.77 in the stock of the
Canal Companys To other creditors of the Potomac Company
bonds of the Canal Company were issued to the amount of
§68,548 for their claims against the Potomae Company.

. That the said Aet of the State of Virginia, entitied
"An Act incorporating the Chesapeake and Ohio Canal Company®
and the Aets of the Stae of Maryland and the Congress of the
United States assenting thereto, all of which acts are hevein
before referred to, constituted a compact or contract bétween
the State of Virginia, the State of Maryland and the United
States_inter se.,amd a contract between both said States and
the United States on the one part and the Potomac Company off
the other, to the effect that the Chesajeake and Ohio Canal
and the works to be erected thereon under amd by virtue of
the said concurrent legislative Acts, should when completed
be Torever thereafter a navigable public highway. That the
Court of Appeais of Marylnd, in the case of the Cheaspeake
and Ohio Canal Company against the Baltimore and Ohio Railroad
Company, decided in 1832 and reported in 4 Gill and Johmson,
page 1, gave an authorative interpretation of the intention
and effect of the Acts of the State of Masyland, and held and
settied as the law of this State that by its acts the State
of Naryland had entered into such compacts or contracts with
the State of Virginia, the United States and the Potomac Come
pany, which no aet of this State would alter or abridge, under
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the provisions of section 10 of Articie 1 of the Constitution
of the United States, "that no State shall pass any law ime
pairing the obligation of contracts.® That in said casé
the Court of Appeals of Maryland further decided that the pro-
vision of the 14th section of the said Act incorporating The
Chesapeake and Ohio Canal Company, "that the said Canal and
the works to be erected thereon in virtue of this Act when com
deted shall forever thereafter be esteemed an' Me taken to
be navigable as a public highway," meant (to quotd the lane
guage of the Court) "not that the part in Virginia shall be

a highway there nor the part in Maryland a highway in Maryland
but the entire oaiful’ shall be one continue@d connected highe
way through the respective territories of the three sovereigns
and neither of the two States could have madé a public highe
way through the territory of the other without the consent
of the other; nor neither or both of them through the Dise
trict of Columbia without the consent of Congress." And the
Court decided that the effect of said prbviaion of the 1l4th
section, as a term of the compacts t0 which the two States,
the United States and the Potomac Company were parties, de=
prived the State of Maryland of the power to authorize a
rallroad company incorporated by it to occupy any part of
tthotoni Valley so as to obstruct, impede, endanger or ine
terfere vithf'tho con’itmcnbn' or operation of the Choupuh.
and Ohio Canal. ‘

These respandents are advised, and so state, that tie
principles established by the decision of the Court of Appeals
above cited operate to disable the State of Maryland, eithér
by General orby Special Act, to authorize the construetion of
a railroad or any other public work in the Valley of the
Potomac River in such manner as to obstruct, impede, endanger
or interfers with the maintenmance or operation by the Cheas
peake and Ohio Canal Company of the works authorised l' the
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charter acts of the said Canal Company, inecluding therein the
charter aets of the Potomae Company/ Thes: respondents be-
1musuamt~mmdm-m.-.
mentioned in the petition, as therein described and as ace
tually intended to be built, will, except as hereinbefore
stated, obstruct, impede, endanger and interfere with the
maintenance and éperation of the works heretofore constructed
and now operated of the Chesapeake and Ohio Canal Company, as
well as the other works which that company is authorized to
construct, maintain and operate in the valley of the Potomae
river, and that the petitioner is wholly without authority
of law to crect and maintain the said bridges as proposed.
The charter act referred to in the petition cannot be cone
strued as authorizing the construction of any such works as
the petition proposes to construct, because to give it such
a construction would bring it intc conflict with the constiw
tutiomal provisions hereinbefore sentioned. :
\- Further answering, these respondents state that while
the petitien herein seemingly asks only a grant of permission
to cross the canal and property of the Ches:peake and Ohie
Canal Company, the plans show, and the faet is, that the pe=
titiomer really intends to take possession of and occupy pere
manently the lands and property of the Chesapeake and Ohio
cmmmbyttutnm,mumem
tion or offer of compensation for such taking, use and occue
pation. !'humm-mnmdu-n.mnmhulin
Court that it is entirely contrary to the rules of practice
of Courts of REquity to pass any order which would affectthe
property or property rights of any party to these causes,
without notime tc such party and opportunity to him to be
heard, and they respectfully show to the Court that the pe-
titioner has given no noties of the presemt application o any
mutmm:lmcu-.oﬁlrMMm-
dents. :




STATE OF .ARYLAND,
CITY OF BALTIMORE, TO WIT:

Personally appeared on this seventh day of October
in the year 1903, before the subscriber a Notary Public of
the State of Maryland, in and Tor the City of Baltimore
aforesaid, duly appointed, commissioned and qualified, John
K. Cowen, one of the Trustees filing the above answer, and
made oath in due fam of law that the matters and facts
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In the Metter of the @t&zﬁwp
of the Western Maryland Railroad

Nos. ‘,191 and 4’198 Ewlﬂo

In the ¢ircuit court for

company tc creoess the Lands of the

Washingtien county.
Chesapeake & Ohio Qanal.

¥EFERREEEE RN

The application of the Western Maryland Railroad (ompany,
addressed t0 this court, praying the consent thereof to the crossing
with bridges of the Chesapeake & Ohio Canal by said railroad company
confermably 0 the plans for such erossing approved by the Board of
Public works of Maryland, involves as a first consideration the rela-
tion of this court to the properiy heretofore taken by it im pursusnce
of former litigation in this cause. Without particularizing the
various elements entering into the descree heretofore passed by this
court, the effect thereor, so far as the gourt itsels is conecerned, is
thus succintly described in the opinion of Chief Judge Alvey, quoted
in the case of Brady v. Joimson, and others, Trustees, 75 Md. 456: * By
this decree all ilie pProperty of the canal company, within the limits
of this State, hag been brought under the contrel and Jurisdiction of
“his court, and the trustees hold possession under its authority, and
are obligated io account te it for the faithful discharge of the duties
impcsed upon them by the decres of the gnd of October, 1890. sna
such being the case, it is well setiled, bOth in the mmglish and Amer
ican Chancery practice, that when the Proceedings are of a nature to
draw to the court the control snd Possession of the property, the sub-
Ject matter of the litigation, whether the properiy be real or person-
al, such possession and control of the court will not be allowed to
be digplaced or disturbed without the consent of the court, even
though it be attempted under a paramcunt claim of right. The enforce-
ment of this principle is hecessary for ihe orderly administration of
Justice, as well as for the m'ot;étlm of the juriddiction of the




sourt and its officers and agents, holding the posession of property
by its authority.v

As @ necessary conseguence of the principles above laid down,
it beceme the plain and manifest duty of the Western Maryland Railroad
gompany to apply for and obtain from this court its consent tc the
erection of bridges across the line of the Canal before said Company
should avail themselves of any right so to do to which they may con-
ceive themselves entitled. HaWing made such application for the con-
gent of this court, it must next be considered what should be the
duty of the court in the premises. I have been supplied with no
authorities by the eminent counsel who argued this matter before me,
touching the province c¢f the Court with respect tc property in its
charge when such property is sought to be subjected to the right of
eminent domain by an agency external to the interests whereof the
court has assumed possession. I have made such search as I was cap-
able of, amongst the authorities at my command, and find the following
doctrine upon the subject in the closely amnalogous case of The Cen-
tral R. R. 00. of New Jersey, vs. The Pennsylvania Railroad Companys,

31 N, J. Eq. (4 Stewart ) 484: "The proverty of the Central Railroad
gompany is in the hands of this gourt, Lo be administersd under the

statute by virtue of proceedings in insolvency. Incidentally, it
is the duty of the court to protect, preserve and husband it, and the
statute imposes the duly of operating the railroad for the use of ihe
public while it is in the hands of the receiver. But the fact

that its property is under the charge of this Ccourt does not in any

wise secure to the oom/;;y protection against lawful competition in

its busimess, or secure for its property immunity ageinst liability

10 lawful condemnation. Ite relation to other enterprises and the
commnity is not essentially changed. If it be contemplated to take
its lands by oondemntion, the consent of this Court will, in deference
to the trib\mal and the orderly administration of justice, be soug‘i:
and in a proper case it will be accorded as a matter of course®.

See also Western Union Tel. CO. VSB. Atlantic ete., Tel CO., 7 Bisgsell,
67;




The case presented here for considsration is that of a corpora-
tion, suthorized by the Legislature of this State, to construct a
railroad from .Baltimore to Qumberland, secsking to ef fect the pur-

poge of its creation by pursuing what is described to be the only

feasible routs hetween these two termini, and necessitated thereby to
cross by overhead bridges the property of the Chesapesaks & Ohio canal,
now in the possession of this court. The great public purpose des-
isned to be accomplished, as well as deference to the Legislature to
whose discretion the policy of such enterprises is zlone confided,
would seem to sommend the present application as *a proper case" to
wliich "the consent of this Court* should *be accorded as a matter of
course®, Indeed, I feel that I should do =0, unless the other
considerations urged against such procedure, should prove insuperable.
I{ 1g contended by counsel for the trustees, lMessrs. Cowen and
Others, that the erection of the bridges proposed would constitute
an impairment of the contractual rights of the Canal company, as evi-
Genced by the charters severally granted te it, and forming collective-
ly the franchises of the company. It is claimed that the canal
company hes immunity from invesion of its properiy by the railroad
in the manner prcposed. Thies leads t0 an examination of the doctrine
relating to the sppropriation of ke land,dedicatsd to une public use,
10 another and distinct public use, as contemplated in the procecdings
befors me. This doetrine is clearly set forth in The Baltimore &

e de Grace T K q « Union R. R. CO M 0, discuss—
ing the crossing of a turnpike road by a railroad, but being equally
applicable to every other interest acouired under the right of eminent
domain: *If in the construction of the road, (railrcad) of the eprellee
to tide-water at canton, it is necessary to cross the turnpike road
ef the appellant, such a crossing cannot in any proper legal sense
be considered as a condemmation of the franchise of the latter. On
the contrary, ites franchise - its corporate existence = its use of
the turnpike road, with the right to collect tolle thereon - still
remain, and the grant tc the aprellee is but an appropriation of the
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lend, over which the franchise of the former is used, to another dis-
tinet publiec use not incensgistent with the user and easement of the
appellant. This subsequenti appropriation, it is true, may interfere
with the travel on the road of the appellant to the extent of dimin-
ishing the i0lls received on account thereof, but the injury and dam-
ages accruing therefrom, be they ever s¢ great, are matters for the
ccnsideratic;n of the jury in awarding compensation. We deem 1t
unnecessary to extend this opinion by a review of the many cases in
which these questions have arisen, or of the prineciprles upon which
they have been decided. It is sufficient to say, that after sn exam-
ination of all the cases referred ic, we are of opinion that the Legie-
lature in the exercise of the rights of eminent domain, can autherize
anc ermpower & railroad corporation to cross another railroad or turn-
Pike road, on making compensation, and whatever demage may result
therefrom, the exercise of such a right cannot be considered as a con-
demnation of a franchise, nor the impairment of a contract, within

tlp meaning of the Constitution of the United Statean. The same
doctrine is repeated in Be & Fo Turnpike Road v. Bale Cs & E. Me P.

Re Re 5 8l Md. 247, while the case of the Ilickahos Canal company

by our Court of Appeals, affords an exact parallel to the case befeore

re.

At least twice, since the dscree of this court, placing the
trustees in possession of the canal, has leave been granted to railroads
to cross the lands covered by the canal, and no syllable has ever
been uttered that such use has been inconsistent with the easement
and user of the canal in those lands. The cuestion of the prior right
to locate the bed of the cenal, adjudicated in Qanal gompany v. Rail-

road compeny, 4 G. &. J. 1, alluded to in argument, presgents, an
entirely dirferent question, the location of a railroad bed upen

lands subject 10 be chosen for the bed of the canal being whelly in-
coneistont and incompatible with the use thereos by the canal. Besides,
the uncertainties of the court in cdeclding that case have been fully
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dissipated by later consideration, AUr court of Appeals, advertiing
thereto in 81 Md. 256 , saying: *Whatever doubtsmay have existed at one
time on the questicn, and it is prcbeble they did exist when the case
of the Canal Company was decided, it is now settled by autherity which
this court is bound to obey, that ' the grant of a franchise is of no
higher order, and confers ne more sacred title than the grant of land
to an individual, and, when public necessities require it, Lhe one,

as well as the other, may be taken for public purposes, on making
suitable campemsation; nor does such an exercise of the right of emi-
nent domain interfere with the inviclability of contracts." 1 have,
therefore, no difficulty in determining that the franchises of ithe Can-

al companmy present no constitutional featuree, whereby,upon principle,

I should in this case refuse the permission prayed for.

I will now examine the charge that the mode of constructing
the bridges, as evidenced by the plans filed and approved by the Board
of Public Works, would be inconsistent with the beneficial use of the
franchises of the Canal company, and subversive of its existence. The
effect of these plans at the seven several points of crossing, leaves
the tow-path of a width of nine feet for a maximum length of sixteen
feet, and at two points, provides for the minimum elevation above the
water level of iwelve feet, while the minimum widih of the water way
iz forty-six feet. IMony detailed objections are set forth in the
fourth paragraph of the answer of the Trustees, filed in this cause,
the result of which is summarized at the close of said paragraph as
Producing the following conditions:

1. That the clearances allowed forbid dimprovements; that it
may become desireble t0 raise the bed of the Canzl andadopt new and
improved modes of towege; that permanent structures heretofopc erected
over the canel have a clearance of sixteen feet; that dredges cannot
be used under bridges less than twenty feet high; necessitating the
removal by other means of thematerisl under said bridges.
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