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George c:. Brown, James Sloan ( Nog.4181 and 4198 Equity 
and others ( Consolidated. 

vs. ( In the Circuit Court for Wash-
he State of ?!aryland anci others! ington County, Maryland. 

( To the Honorable, the Judges of 

The petition of respectfully 
snows to Your Honors: 

1. That by Chapter 136 l/2, 1896, of the Acts of the General Assem­
bly of Maryland, the State of Maryland waived and assigned all its liens 
by way of mortgage or otherwise upon the property of the Chesapeake^ 
Ohio Canal Company which has been decreed to be sold in the above 'cases, 
and that said waiver was made by the said State in favor of certain judg­
ments and labor claims specified in said Act cf Assembly, provided the 
same were proven, authenticated and certified by one cf the Judges of 
this Court in accordance with the requirements of said Act. 

2. Your petitioner further shows that he now has a judgment in the 
Circuit Court for Allegany County against the Chesapeake ft Ohio Canal 
Company, the same being Ho. £ Q (9 Trials, sx?stc*~€^ « ^ Term, 18 
for the sum of and that said judgment^ 
is covered by said Act cf Assembly and is included in the claims spec- f 

ified therein in favor of which the said State has waived its liens upon 
the property of the Chesapeake & Ohio Canal Company, and that your peti­
tioner has caused said judgment to be properly authenticated and that 
the same has been duly certified by one of the Judges of this Court and 
directed by him to be filed therein. 

3. Your petitioner now charges that he is advised that he is a prop­
er party to the proceedings in the aforesaid cases and now prays Your 
Honors to ; ass an order hereon making him a party defendant in said cau­
ses, with the right hereafter to participate in any further proceedings 
that may be had therein. 

And as in duty bound, etc. f x7 (te^ 

/ Solicitor for Petitioner. 



Upon the fortgoing petition it is ordered this day of April, 
1896, by the nirct'it court for Washington County, sitting as a Court of 
Equity, that — the fore­
going petitioner be and he is hereby made a party defendant in the above 
entitled causes, with the right hereafter to participate in any further 
proceedii^s that may be had in said causes as such party defendant. 



George 3. Brown, James Sloan \ Nos.4191 and 4198 Equity 
and others. ) Consolidated. 

vs. \ In the Circuit court for Wash* 

The state of Maryland, and others.^y ington County, Maryland, 

I» si s -— o n e o f t h e Judges of 
the Circuit court for Washington County, Maryland, and one of the Judges 
of the Fourth Judicial Circuit of Maryland, having jurisdiction in Equi­
ty to pass orders or decrees in the Circuit Court for Washington County 
aforesaid, do hereby certify that the foregoing annexed judgment of 

against the Chesapeake & Ohio Canal Company, the same being "So. j2 0 G 

Trials, <s/A cc<-< & * Term, 18 in the circuit CouvA for Alle­
gany County, has been presented to me OT* such Judge and that I have ex­
amined the same and I do further certify that said judgment is legally 
and jproper&authenticated, proven and certified for the sum of */%<-*Jy 

9 - ^ ^ €s~.4^(¥& %fyb S, f&J*»\>t and /^Z^^ ^fC^ icc^u^f^/y^ <L«Z 

cost^against the Chesapeake & Ohio Canal Compahy as required by Chapter 
136 l/2 of the Acts of the General Assembly of Maryland of 1896, and it 
is further ordered that Ceorge B. Oswald, Clerk of the Circuit Court 
for Washington County be and he is hereby directed to file said claim 
and judgment, together with the proof hereunto attached and this order 
in the above cases. ^ — , 
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State of Maryland, Allegany County, ss. 

/, THEO. LUMAN, Clerk of the^Circuit Court for Allegaity County, the same being a Court of Law and of 

Record, do hereby certify, that T (*••!. 9 M £< . a. \y c ttt C 'G?-^. Esq., 

and still is, a Justice of the peace of the State of Maryland, in and for Allegany 
County, dtdy commissioned and sworn, and authorized by law to administer oaths 
and take acknowledgments. 
IN TESTIMONY WHEREOF, I hereunto set my hana and affix the seal of 

the said Circuit Court for Allegany County, at Cumberland, this '^/^ * 

day of ' (f (j^d / ./I i8g ({, 





George S. Brown, James Sloan ( Nos.4191 and 419S Equity 
and others. ( Consolidated. 

vs. ( In theCircuit Court for Wash-
The State of Maryland and othersC. ington County, Maryland. 

( To theHonorable, the Judges of said 
Cour t: 

The petition of C&tfft rt^ <JL^y^/^r A< eSt respectfully 

shows to Your Honors: 
1. That by Chapter 136 1/2, 189 6, of the Acts of the General Assem­

bly of Maryland, the state of Maryland waived and assigned all its liens 
by way of mortgage or otherwise upon the property of the Chesapeake & 
Ohio Canal Company which has been decreed tc be sold in the above cases, 
and that said waiver was made by the said State in favor of certain judg­
ments and labor claims specified in said Act of Assembly, provided the 
same were proven, authenticated and certified by one of the Judges of 
this Court in accordance with the requirements of said Act. 

2. Your petitioner further shows that he now has a judgment in the 
Circuit Court for Allegany County against the Chesapeake ft Ohio Canal 
Company, the same being .To. / / y Trials, C£<?(f>'i< r Term, 18 
for the sum of /*2 / f,\J/ • and that said judgment 
is covered by said Act of Assembly and is included in the claims speci­
fied therein in favor of which the said State has waived its liens upon 
the property of the Chesapeake & Ohio Canal Company, and that your peti­
tioner has cuased said judgment to be property authenticated and that 
the same has been duly certified by one of the Judges of this Court and 
directed by him to be filed therein. 

3. Your petitioner now charges that he is advised that he is a prop­
er party to the proceedings in the aforesaid cases and now prays Your 
Honors to pass an order hereon making him a party defendant in said cau­
ses, v/ith the right hereafter to participate in any further proceedings 
that may be had therein. 

And as in duty bound, etc. 
Solicitor for Petitioner. 



Upon the foregoing petition it is ordered this Z^c( day of April, 
1896, by the Circuit Court for Washington County, sitting as a Court of 
Equity, that is%~f<+r/? <^<?y *** f~*cz J y f , , s,r "the fore­
going petitioner be and he is hereby made a party defendant in the above 
entitled causes, with the right hereafter to participate in any further 
proceedings that nay be had in said causes as such party defendant. 



George S. Brown, Janes Sloan 
and othors 

Nos.4191 and 4198 Equity 
Consolidated. 

vs. In the Circuit Court for Wash-

The State of Maryland and others. ington County y, Maryland. 

one of tne Judges of 
the Circuit Court for Washington County, Maryland, and one of the Judges 
of the Fourth Judicial Circuit of Maryland, having jurisdiction In Equi­
ty to pass orders or decrees in the Circuit Court for Washington County 
aforesaid, do hereby certify that the foregoing jnnexed judgment of 

in the Circuit Court for Allegany County, has been presented to M as 
such Judge and that I have examined t:e same and I do further certify 
that said Judgment is legally and properly aut?ienticated, proven and 

cost^against the Chesapeake & Ohio Canal Company as required by Chapter 
136 1/2 of the Acts of the General Assembly of Maryland of 1896, and it 
is further ordered that George B. Oswald, Clerk of the Circuit Court 
for Washington County be and he is hereby directed to file said claim 
and judgment, together with the proof hereunto attached and this order 
in the above cases. ^ 

certified for the sum of 

against the Chesapeake & Ohio Canal Conjpany, the same being No. 
Trials 



In the Circuit Court for 

Washington County. 

Nos. 4191 & 4198 Equity. 

Consolidated Causes. 

Brown et al.,Trustees and 

Others, 

vs. 

Chesapeake & Ohio Canal Co, 

Petition of John K. Cowen, 

Joseph Bryan & Hugh L. Bond, 

Jr., Trustees. 



Brown et al..Tinstees, and others, 

vs. 

The Chesapeake & Ohio Canal Co. 

In the Circuit court for 

Washington county. 

Nos. 4101 & 4198 Equity. 

Consolidated causes. 

To the 

Attorney General of the State of Maryland, 

Chesapeake & Ohio Canal Company or its Solioitor. 

Please take notice, that on the 29th day of July 

instant, at ten o'clook A. M., or as soon thereafter as counsel 

can he heard, the undersigned will move for an order in accord­

ance with the prayer of thenrtthin petition. 

Solicitors for Trustees Petitioners. 

Service of copy of the within petition and foregoing notice 

admitted and further notice waived. 

• •••••••••••• •^zLj^^^p? * * * 

Attorney General. 

Solicitor for Chesapeake & Ohio Canal Co 



) 
Brown et. al. ,Trustees and others, 

) In the Circuit 
versus the 

) Court for Washington 
Chesapeake and Ohio Canal Company. 

) County. 

Numbers 4191&4198 

Equity # 

Consolidated causes. 

To the Honorable the Judge of said Court. 

The petition of john K.Cowen,Joseph Bryan and 

Hugh L.Bond,Jr,Trustees^respectfully shows: 

1. That in compliance with sub-section 5 of Section 

Five of the decretal order entered in this cause on the 

second day of October,139o,your petitioners,together with 

H.H.Keedy and Eradley S.Johnson,their then co-Trustees, 

executed an^ filed in this Honorable Court in this cause,a 

to 
joint and several bond e# the State of Maryland in the 

A 

penal sum of $ 6 0 0 , 0 0 0 ,conditioned a: provided in said sub­

section of said decree,on which bond John B.McDonald and 

Mary E.Garrett,were sureties. 

1. 



2. Ey the terms of said decretal order said bond was 

conditioned-

" that the said Trustees will well and faithfully do 

" and perform the several things required of them to 

" be donejf,and comply with all the terms and conditions 

" in this fifth section of this decree prescribed". 

That as heretofore reported by your petitioners and 

found by the Court, the condition of said bond and require-

ments of said decree have been performed so far as relates 

to the redemption of the bonds of 1878 and the repair and 

restoration of the Chesapeake and Ohio Canal. These Trus­

tees have also continued to operate the said canal in ac­

cordance with the terms of said decretal order and have here-

toftre reported to the Court the result of their operations 

of the same up to January first,1896. 

3. Your petitioners further show that the said VMNk, 

t%es on the bond above mentioned desire to be released from 

their suretyship,and your petitioners wish to substitute for 

the said bond, a new bond(flij£(\ corporate surety to be ap­

proved by the Court^conditioned for the faithful perform­

ance of their trust from and after the date of filing the 

2. 



same,and. that upon the filing of such new bond the present 

bond be discharged. 

Your petitioners respectfully represent to the Court 

that the requirements of the said decretal order having been 

discharged dUHLthe matters requiring a largejl̂  outlay of 

money by the Trustees,the new bond,if authorized by the 

Court^will cover and secure only the faithful performance 

by these Trustees of their obligations in operating the 

Canal and accounting for the revenues and income of the same; 

that for such purpose a bond in the penalty of $ 6 0 0 , 0 0 0 

would be unnecessarily large^ beyond what is ordinarily re­

quired by Courts of Equity in similar cases,and that the 

requirement of so large a bond will entail an unnecessary 

expense upon the trust represented by your petitioners. A 

bond in the penalty of $2o,ooo would be fully equal to 

the bonds required of Receivers in Courts of Equity 

for tne operation of properties of the same magnitude as ^ 

that in the hands of your petitioners. 

WHEREFORE your petitioners pray that an order be entered 

herein,permitting and authorizing your petitioners to file 

herein in lieu of the present bond on which John E.McDonald 
3. 



and Mary E.Garrett <iA4£ ftttoteties a new bond in the penalty 

of $2o,ooo with surety or sureties to be approved by the 

Court conditioned for the faithfu performance of their 

duties and obligations as Trustees under the orders and 

decrees heretofore entered in this cause or any future orde 

or decree herein; that such order may be providfe1 the 

filing of such new bond all liability of the sureties on 

the present bond shall cease as to all matters subsequent 

to the date of such filing;that said order shall further 

provide that at the time of filing such new bond the Trus­

tees shall likewise file at\Cuy>> account of their receipts 

and disbursements in the operation and management of the 

property of the Chesapeake and Ohio Canal Company from the 

time the said ^anal was opened for traffic under the manage 

ment of the Trustees up to the date of the filing of such 

new bond^which account shall lie in Court subject to the ex 
party interested 

ception of any xxxx^KXBXBxxBBt for the period of twenty days 

with leave to any party interested to move for'the referenc 

of the same to an Auditor or Special Master for audit and 

report;that said 0rder shall further provide that upon the 

expiration of said period of twenty days,if no exception be 

filed to said account and no reference^ thereof made for 

4. 



audit^such account shall stand approved,ratified and con­

firmed by the Court; that the new bond so filed by the Trus­

tees <z4tfA sureties thereon shall be liable for the faith­

ful application of all moneys shown by said account to 

be in the hands of the Trustees and for all thereafter re­

ceived by them during the existence of said bond^nd that the 

present bond on which John E.McDonald and Mary E.Garrett are 

sureties and the said sureties shall thereupon and there­

after be and remain fully discharged and acquitted of all 

liability on account of such suretyship. 

And your petitioners will ever pray etc 

State of Maryland, 
City of Ealtimore to wit :-

Ihereby certify that on this 14th day of July in the 

year 1896,before me the subscriber a Notary Public of the 

State of Maryland,in and for the City of Ealtimore aforesaid, 

personally appeared Xj^AAJ^/i ^> 6 ^ ' ' 
one of the Trustees named in the foregoing petition,and made 

path in due form of law that the matters and things therein 
stated are true to the best of his knowledge,information and 
belief' 

Witness my hand and Notarial seal. 

otary Public. 



On the foregoing petition it is ordered by the court, this 

day of July, 1896, that the petitioners have 

leave and are hereby authorized to file herein in lieu of the 

present bond of the Trustees on which John B. McDonald and Mary 

E. Garrett are sureties, a new bond in the penalty of twmntj 

thousand dollars^ >with surety or sureties to be approved by the 

Court, conditioned for the faithful performance by the petition­

ers of their duties and obligations as trustees under the orders 

and decrees heretofore entered in this cause, or any future order 

or decree herein. 

It is further ordered that upon the filing of such new bond 

all liability of the sureties on the present bond shall cease as 

to all matters subsequent to the date of such filing. y 



7 





State of Maryland, Allegany County, ss. 

I, THEO. L UMA N, Clerk of the. Circuit Court for Allegany County, the same being a Court of Law and of 

Record, do hereby certify, that J U, • \f a ex /: r b^fisu^jxlupfp.^^ 

aoknmd#dgmmrf*and>*affiH^^ Hgpatuz&Jlw^P^jJfifieg^ 
and still is, a Justice of the peace of the State of Maryland, in and for Allegany 
County, dtdy commissioned and sworn, and authorized by law to administer oaths 
and take acknowledgments. 
IN TESTIMONY WHEREOF, I hereunto set my hand and affix the seal of 

the said Circidt Court for Allegany County, at Cumberland, this J^f ' 

day of. \/f.</ (' J / /: 189 



State of Maryland, Allegany County, to wit:-
y I hereby certify that, on 

this day of August, in the year of our Lord eighteen hundred 
and ninety-six, before me, the subscriber, a Justice of the Peace of 
the state of Maryland in and for Allegany County aforesaid, personal­
ly appeared 7/1 111 am T. Coulehan, and made oath on the Holy Evangely 
it Almighty God that he hath not received any part of the sum for 
pilch the within judgment was passed, except such part (if any) as is 
^edited. 

Sworn before 

Justice of the Peace, 



George s Brown et al. No a 4 # 1 and 4198 Equity, 
7 Consolidated. 

In the circuit Court v. 
for Washington County. 

The State of Maryland et al. 

In compliance with the terms of chapter 136 1/2 of the Acts of the 
General Assembly of Maryland, passed at its January session, 1806, I, 

Maryland, having jurisdiction in equity to pass orders or decrees in 
the Circuit Court for Washington County aforesaid, do, this day 
of August, in the year of our Lord eighteen hundred and ninety-six, 
hereby certify that there has been presented to me the annexed judg­
ment in favor of William T. Coulehan and against the Chesapeake ft Ohio 
Canal Company, it being No. 53 Trials, January Term, 1891. in the 
Circuit Court for Allegany County, and I do hereby further certify 
that the said judgment lias been duly authenticated, proven and certi­
fied, as required by said Act of Assembly, in the amount of three 
thousand, six hundred dollars and thirty-one cents debt, with inter­
est from the fifth day of January, A. D, 1891, and thirteen dollars 
and twenty cents costs; and I hereby direct the Clerk of the said 

• 

Circuit court for Washington County to file sa^d claim and this order 
in the above-intituled case. ^—. / 

one of the Judges of the Fourth Judicial Circuit of 





It is ordOTed^is^ JSJ-t day of £^^£&iri896. by the 

Circuit Court for Allegany County,in Equity,that the annexed 

judgment has been duly authenticated,proven and certified to 

the amount of J f e 2^i£^^ 
' according to the Act of the General Assembly of Maryland, 
\ 

passed at the Januany Session 1896. Chapter 136 1/2 and the 

61er"k of the Circuit Court for Washington County,Maryland, 

is hereby directed to file said judgment and this order in 

Nos.4191 and 4198 Equity in said Court as required by said 

Act- ^yzj-z^ y x ^ z ^ m 



State of Maryland,Allegany County,to wit: 

I nereby certify that on this -day flj. 

in the year of our Lord one thousand eight hurdreu and ninety-six, 

before me the subscriber a notary public of the State of Maryland, in 

and for Alle-any County aforesaid,personally apprared John C.Brady, 

surviving executor of S.D.Brady party <fco the annexed judgment,and 

made oath on the Holy Evangely or Almighty Sod,that he ha$ not receiv­

ed either directly or indirectly any part or parcel of the sum for 

which the judgment was paajt^except such part (if any) as is credited, 

and that to the best of his ^nowleuge and belief no other person hath 

received any part or parcel of the saic sum except such part (if any) 

as is credited,and that he hath not received any security or satis­

faction for tiie same,and that the amount claimed is justly due accor­

ding to the best of his Irnowledfee and belief. 
Y/itness my hand and notarial seal thi;i—J^j€~JZ-—day of^pgsi^.-

1306. y^^L^^ 

HOT AST FUELIC 3 



John C.Brady et al,Executors etc. ) No.50 Trials July.Term 1888 

vs / In the Circuit Courtfor 

Chesaosa.-ce ani Ohio Canal Company j Allesany County Maryland. 

1888 Jany 11. Scifa on Scifa on Scifa on Scifa for $3000.00 

to be released on payment of $1450.70 
2/ 

with interest from 15 March 1842 & costs 7.64 3 

costs of 1 Scifa 5.75 
" 2 " 7.33 
0 'l 

Made inown by service John Humbird Director etc. 
183B July5 Fiat - Costs 89.20 

Fifa to April Term 1891 No.SJudic^als 

1895 March 13. All interest which has accraed and that which shall 

accrue hereafter.released and satisfied,per oraer of 

Plaintiffs Att;y filed. 

State of Maryland, Allegany County, to-wit: 

I.here:, v certify tne aforegoing to be truly tasen from the 

Record and Proceedings of tne Circuit Court for Allegany County,Md. 

i u theabove entitled cause. And I further certifythat there is no 

entry or proceeding in tnis Coart to show that the above judgment 

has been satisfied. 

In Testimony Mhereof,Ihereunto set my nand and 

affix the seal of the circuit court for Allegany 

County this 24 day of July A.D. 1396. 

CierK of Circuit Court for Allegany Co. Md. 
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3 n t§t Circuit C o u r t for Hfiastyinqton County* (ttU>. 

\ No.J./..£^--^^.^.^..--y^-^.------- Term, YZ&J? 

I Judgment for % ^Z^^-^ 

Interest from, 

) costs - . Jr.2-*r~ 

Judgment signed e ^ Q ^ l / / ^ ' ^^^/. 

Test: 

. ,„C^<Z . . -1^^^?^:.==-- Clerk. 





STATE OF MARYLAND, 

Washington County,to wit:-

I,George B. Oswald,Clerk of the Circuit Court for Washington County, 

Maryland,hereby certify that the annexed and foregoing is a true copy 

of the judgment and order of Court thereon in the case of 

against the Chesapeake and Ohio Canal Company filed in the cases of 

George S. Brown et.al. against the State of Marylandet, al. Nos. 

4,191 and 4,198 Equity Consolidated in the Circuit Court for 

Washington County, Maryland. 

In testimony whereof I hereunto subscribe 

•̂ =fcê -my name and affix the seal of 

the Circuit Court for Washington County 

at Hagerstown,this / & — — 

Clerk. 

1898. 



For value received I hereby assign and transfer to 

the foregoing and annexed judgment t claim and certificate of Court, 
- ™ ? - :.>.. ~" ,-. 

together with all rights growing out of the same or in any way appur-

tenant thereto. 

Witness my hand and seal the date above written. 



PILED SEPf.29 \m 









GEORGE S. BROW, JAKES SLOAN ( Nos. 4191 AND 4198 EQUITY 

ND OTHERS. CONSOLIDATED. 

( IN THE CIRCUIT COURT FOR 

THE STATE OJ1 MARYLAND AND OTHERS. ( W/SHINGTCN COUNTY, MARY-

I, Edward Stake, one of the Judges of the Circuit Court 

for Washington County, Maryland, and one of the Judges of 

the Fourth Judicial Circuit of Maryland, having jurisdiction 

in Equity to pass orders or decrees in the Circuit Court for 

Washington County aforesaid, do hereby certify that the fore­

going annexed judgment of Dennis A. Perrin against the Ches­

apeake & Ohio Canal Company, the same being No. 81 Trials, 

Jtily Term, 1889, in the Circuit Court for Allegany County, has 

been presented to me as such Judge and that I have examined 

the same, and I do further oertify that said judgment is 

legally and properly authenticated, proven and certified for 

the sum of (899.90,) eight hundred ninety nine dollars and 

ninety cents with interest from Ootober 14th, 1889 and ^ight 

dollars ($8.00), costs against the Chesapeake & Ohio Canal 

Company, as required by Chapter 136 X/B of the Acts of the 

General Assembly of Maryland of 1896, and it is further or­

dered that George 3. Oswald, Clerk of the Circuit Court for 

Washington County, be and he is hereby directed to file said 

claim and judgment, together with the proof hereunto attach­

ed and this order, in the above case. 

Edward Stake. 

Aug. 88nd, 1096. 

LAND. 



STATE OE MARYLAND, 

WASHINGTON COUNTY, To wit:-

I, George B. Oswald, Clerk of the Circuit court for 

Washington county, Maryland, do hereby certify that the 

annexed and foregoing is a true copy of the .judgment and 

order of court thereon in the case of 

vs. the Chesapeake and Ohio canal Company, filed in the 

cases of George s. Brown et al, vs. The State of Maryland 

et al. Nos. 4191 and 4193 Equity, consolidated, in the cir­

cuit court for Washington county, Maryland. 

IN TESTIMONY WHEREOF, I hereunto 

subscribe my name; and affix the 

seal of the Circuit court for Wash­

ington County, at Hagerstown, this 

25th day of February, A. D. 1898. 







W . C . D E V E C M O N , 

A T T O R N E Y A T L A W , 

C U M B E R LAN D,MD. 



GEORGE S. BROWN, JAMES SliOAN NOS. 4 1 0 1 AND 4 1 9 8 EQUITY 

AND OTHERS. CONSOLIDATED. 

VS. IN TILE CIRCUIT COURT FOR WASH4 

THE STATE OF MARYLAND AND OTHERS( INGTOH COUNTY, MARYLAND. 

I, Edward Stake, one of the Judges of the Circuit Court 

for Washington County, Maryland, and one of the Judges of the 

Fourth Judicial Circuit of Maryland, having jurisdiction in 

Equity to pass orders or decrees in the Circuit Court for 

Washington County aforesaid, do hereby certify that the fore­

going annexed judgment of Dennis A. Perrin against the Ches­

apeake & Ohio Canal Company, the same being NO.81 Trials, July 

Term, 1889, in the Circuit Court for Allegany County, has been 

presented to me as such Judge and that I have examined the 

same, and I do further certifv that said judgment is legally 

and properly authenticated, proven and certified for the sum 

and eight'dollars ,($8.00), costs against the Chesapeake St 

Ohio Canal Company, as required by Chapter 1 3 6 l / 2 of the Acts 

of the General Assembly of Maryland of 1 8 9 6 , and it is further 

ordered that George B. Oswald, Clerk of the Circuit Court for 

Washington County, be and he is hereby directed to file said 

claim and judgment, together with the proof hereunto attached 

and this order, in the above case. 

ofJ^899.90,] eight hundred ninety nine dollars and ninety cents 









/ 



In the Circuit Court for Washington County, Md. 

^ | Xo.J/AjjfetA, C//jl^ Term 18rf 

Judgment for $ 

Interest from tsyfc / 

Costs 

Judgment sig 

S t a t e of Maryland, Washington County, To w i t 

I H E R E B Y CERTIFY, That the aforegoing is a true short copy of the Judgment in the above entitled cause, taken from the Record of 

Proceedings of the Circuit Court for Washington County ; and that there is no entry or Proceeding in the Court to show that the said 

Judgment hath been satisfied. 

IN TESTIMONY W H E R E O F , I hereunto subscribe mv name andafcthe 
seal of the GTrcuiti^rt for Washington County, at Hagerstown thb. 

c / 7S/s> - - —s^STTX vZ/76>, / 
day of C S y 

O Clerlr 

State of Maryland, Washington County, to -wi t : 

On this 

subscriber, 

^2 6, day of ^2^-fx~&/ — 189^, before the 

r a i A uf Hi" n;-r-^,;/ir^,,n-/ * w Washington County, personally appeared T ^ ^ ^ ^ - ^ ^ C 

jC — < ^ v ulL /fa* cMt^^rtj qMl^-j^C^/^ , and made oath 

according to law, that no part of the money intended to be secured by the annexed te&xuMtmb of Witting 

has been received, or any security or satisfaction given for the same 



Henry Tedrick ) Ho. Ill Trials, Nov. Term 1889 
) 

vs )) In the Circuit Court 
) 

Chesapeake & Ohio . ) for 
) 

Canal Company. ) Washington County. 

Edward Stake, one of the Judges of the 4th Judicial 

Circuit of Maryland, having jurisdiction in Equity to pass 

orders or decress in the Circuit Court for Washington County 

aforesaid, do hereby certify that the aforesaid judgment of 

Henry Tedrick against the Chesapeake and Ohio Canal Company, 

the/same being No. Ill Trials, Nov. Court, 1889, in the 

Circuit Court for Washington County, has been presented to 

me as such Judge and that I Lave examined the same; and I do 

further certify that the judgment is legally and properly 

authenticated, proven and certified for the sum of Three 

hundred and twenty-one dollars and seven cents (8321.07) 

•with interest from Ifuv. 18 thy 13-8-9; and Eight dollars and 

twenty five cents (§8.25) costs against the C lies ape alee and 

Ohio Canal Company, as required by Chapter 136-1/2 of the 

Acts of the General Assembly of Maryland of 1896. 

'And it is further&*dered that Geo. B. Oswald, Clerk 

of the Circuit Court for Washington County, be, and he is 

hereby directed to file said claim and judgment together 

with the proof hereunto attached and this order in above 





In the Circuit Court for Washington County, Md. 

No. 

Judgment f01 

Tern, 18 

Interest fromtS/ytf /]f. /j ^ 

Y Costs F^S' 

Judgment signed ^A^. /fW^t 

Test 

Clerk. 

State of Maryland, Washington County, To wit = 

I H E R E B Y C E R T I F Y , T h a t the a fo rego ing is a t rue s h o r t copy of t h e J u d g m e n t in t h e above en t i t l ed c a u s e , t a k e n from t h e R e c o r d of 

P r o c e e d i n g s of t h e Circui t Cour t for W a s h i n g t o n C o u n t y : a n d t h a t t h e r e is no en t ry or P r o c e e d i n g in the C o u r t to s h o w t h a t the sa id 

J u d g m e n t h a t h b e e n sat isf ied. 

I N T E S T I M O N Y W H E R E O F , I h e r e u n t o subsc r ibe m y n a m e a n d affix t h e 

seai of the Ci rcu j j /Cour t for W a s h i n g t o n Coun ty , a t H a g e r s t o w n th is , 

d a y of cJy^^'j 
C l e r l r 

^ t h e ^ C k d i i t j e o u r t for W a s h i n g t o n C o u n t y . 

State of Maryland, Washington County, to -wi t : 

On this %L V /O <ia,J "• 189 <s, before the 

subscriber, Vhrk of tic Ciro/if Court for Washington County, personally appeared 7 ^ * * - ° - ^ _X 

•yA^csy-cT^ r^y-^f^-tJ , and made oath 

according to law, that no part of the money intended to be secured by the annexed &w>teumaii.of WR®^ 

has been received, or any security or satisfaction given for the same. 
i 



Annie Hook 

vs. 

Chesapeake & Ohio 

Canal Company. 

Ho. 104 Trials, Nov. Terra, 1889 

In the Circuit Court 

for 

Washington County 

I, Edward. Stake, one of the Judges of the 4th Judicial 

Circuit of Maryland, having jurisdiction in gquity to pass 

orders of decress in the Circuit Court for Washington County 

aforesaid, do hereby certify that the aforesaid judgment of 

Jstftnie Hook against the Chesapeake & Ohio Canal Company, the 
re <y 

sajie being Ho. 104 Trials, Nov. Tern, 1889, in the Circuit 

Court for Washington County, has been'presented to me as 

such Judge and that I have examined the same; and I do fur­

ther certify that the judgment is legally and. properly au­

thenticated, proven and certified for the sum of One hundred 

and thirty-two dollars and sixty-eight cents (§132.68) with 

interest from 1P \ • W*\ and Eight dollars and twenty-

five cents ($8.25) costs against the Chesapeake cc Ohio 

Canal Company, as required by Chapter 156-1/2 of the Acts of 

the General Assembly of Maryland of 1896. 

And it is further ordered that Geo. B. Oswald, Clerk of 

the Circuit•Court for Washington County, be and he is hereby 

directed to file said claim and judgment together with the 

proof hereunto attached and this order in above cause. 



Nos. 4191 & 4108 Equity. 

JUd0&ent of 
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thereon. 
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GEORGE S. BROWN et al. ) Nos. 4 1 9 1 & 4 1 9 8 Equity. 
( 

vs. ) In the Circuit Court for 
( 

THE STATE OH MARYLAND et al. ) Washington nounty. 

To the Honorable, the Judges of t h e S m a r t 
The petition of /tL^^jy^ respectfully 

shows:-
That on i/fet***^- 2-£f / he recovered judgment against The 

Chesapeake & Ohio Canal company for ^~/1 & 2: 

—Do 1 laJ. IT*, 

with interest from that date, and r7UL ^tae? ^ _ JJcllars 
Qosts, the same being Ho. _ . T r i n l q , A /Tof.i, 1 8 \f , 1;. l l i u -

he caused a copy of the same to be presented to his Honor, Judge Stake, 
for the purpose of hawing the same certified and filed in this Equity 
cause under the provisions of Chapter 1 3 6 -l / s of the Acts of 1 8 0 3 of 
the General Assembly of Maryland; that the draftsman in preparing 
said certificate for the Court to sign erroneously omitted to state 
that said judgment bore interest from its date, as above set out, all 
of which will be manifest from an inspection of the certified copy 
of said judgment and of the said certificate heretofore filed in this 
cause. 

TO THE END THEREFORE:-
That said error may be corrected and said omission supplied, 

your petitioner prays that an order nunc pro tunc may be passed direct­
ing the Clerk of this Court to correct said certificate by supplying 
said omission so as to make the same correspond with the face of said 
judgment. 

And as in fluty bound etc. 

Upon the aforegoing petition it is by the Circuit Court for 
Washington County sitting in Equity, ordered that inasmuch as it is 

manifest from an inspection of the certified copy of the judgment 



mentioned therein, that said judgment bore interest an stated in said 

petition and that the failure to recite that fact in said certificate 

was a mere clerical omission, the Clerk of this Court is hereby directed 

to insert in said certificate nunc pro tune as of the date of the 

same that said judgment bore interest from its date as set out in 

said petition. 





GEORGE S. BROWN, JAMES SLOAN ) NCS. 4I01 and 4108 EQUITY. 

ANL OTHERS ) IN THE.CIRCUIT CCTTCT FOR 

VS. ) WASHINGTON COUNTY, MARY-

TITE C H E S A P E A K E & OHIO CANAL CC. ) LANE. 

I, Edward Stake, one of the Judges of the Fourth Judici­

al Circuit tff Maryland, having jurisdiction in Equity to pass 

orders or decrees in the Circuit Court for Washington County, 

do hereby certify that the annexed judgment of Christian M. 

Renninger against the Chesapeake and Ohio Canal Company, No. 

541 Magistrates 1 Judgment Docket, in the Circuit Court for Al­

legany County, has been submitted to me for my examination; 

and I do further certify that said judgment is duly authenti­

cated, proven and certified as required toy Chapter 136 l/2 of 

the Acts of 1890 of the General Assembly, and that there is 

due to the said Christian M. Renninger from the said Chesa­

peake and Ohio Canal Company the sum of seventy six dollars 

d twenty four certs, with interest from NavnraTowr iOOD,. 

and one dollar and sixty cents costs. And it is hereby order-

ed that George B. Oswald, Clerk of the Circuit Court for Wash­

ington County, be and he is hereby directed to file said claim 

and judgment and the proof thereto attached, together with 

this order, in the above case. 



State of Maryland, Allegany County, to-wit: 

In the Circuit Court for Allegany County. 

Christian M. Renninger ) No. 541 

vs ) Magistrates Judgment Docket 

The Chesapeake and Ohio Canal ) No. 2. 

1889. Nov, 28, Judgment in favor of the Plaintiff for seventy six dollars 

and twenty four cents debt with interest thereon until 

paid and oosts one dollar and sicty cents. 

Witness my hand and seal 

J. W. Jones (seal) 

Justice of the Peace in and for Allegany County, 

True copy from my Docket. 

Copy 15 cts Test: J Wm. Jones. J. P. 

State of Maryland, Allegany County, to-wit: 

I hereby certify the above to be a true copy of Magistrates 

Judgment, filed and recorded October 7, 1890, in Magistrates Judgment Docket, 

No, 2, in the Circuit Court for Allegan; County. And I further certify 

that there is no entry or proceeding in this Court to show that the above 

judgment has been paid or satisfied. 

In Testimony Whereof, I hereunto set ay hand and affix 

the seal of the Circuit Court for Allegany County, this 

State of Maryland, Allegany County, ss. 

/, THEO. L UMA N, Clerk of the Circuit Court for Allegany County, the same being a Court of Law and of 

Record, do hereby certify, that O %l\e. •c'f.JL.-C Esq., ^£pAt^it>kjimah£^^^ 

(i^^pK^nmUtKd^affi g4udi\e_jigp<iiui^Jhc)^ 

and still is, a Justice of the peace of the State of Maryland, in and for Allegany 
County, didy commissioned and sworn, and authorized by law to administer oaths 
and take acknowledgme?its. 
IN TESTIMONY WHEREOF, I hereunto set my hand and affix the seal of 

the said Circidt Court for Allegany County, at Cumberland, this 2. <? * 



State of Maryland, Allegaay County, to-wit: 

1889. Nov, 28, Judgment la favor of the Plaintiff for seventy six dollars 

and twenty four cents debt with interest thereon until 

paid and oosts one dollar and sicty cents. 

Witness my hand and seal 

J. W. Jones (seal) 

Justice of the Peace in and for Allegany County. 

True copy from my Docket. 

Copy 15 cts Test: J Wm. Jones. J. P. 

State of Maryland, Allegany County, to-wit: 

I hereby certify the above to be a true copy of Magistrates 

Judgment, filed and recorded October 7, 1890, in Magistrates Judgment Docket, 

No, 2, in the Circuit Court for Allegan. County. And I further certify 

that there is no entry or proceeding in this Court to show that the above 

judgment has been paid or satisfied. 

In Testimony Whereof, I hereunto set my hand and affix 

the seal of the Circuit Court for Allegany County, this 

25th day of August, A. D. 1896. , 

Clerk of the Circuit Court for Allegany County. 

State of Maryland, Allegany County, to wit: 
I hereby certify that or. this twenty sixth day of August, in the 

year eighteen hundred and ninety six, before the subscriber, a Justice 
of the Peace of the State of Maryland, in and for Allegany County, per­
sonally appeared Christian M. Renninger, the above named judgment cred­
itor, and made oath on the Holy Evangely of Almighty God that he has 
not received any part of the sun for which the above jud?3npnt was pass­
ed. 

In the Circuit Court for Allegany County. 

Christian M. Renninger ) No. 541 

vs ) Magistrates Judgment Docket 

The Chesapeake and Ohio Canal ) No. 2. 
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GEORGE S. BROWN et al. ) Nor;. 4191 & 4103 Equity, 
( 

vs. J • In the Circuit Court for 
( 

THE STATE OP MARYLAND et al. ) Washington County. 

To the Honorable, the Judges of the said Court:-
petition of <x*^^C aJh^fa-ct^<-f •— reapeotfuily 

s h o w s : -

That or IMi^a^**• *~ /°y*> he recovered judgment against The 
c Chesapeake & Ohio Canal Company for (y '/ — ~ 

with interest from that date, and cx^**~^i Dollars 
costs, the MUM being Ilo. S3 Trials, Torn, 3.3^0, in the 
Circuit Court for Washington County; that on the %.8,~d+j *£jU~yt+y-

he paused a coj y of the sar.e to he presented to his Honor, Judge ntake, 
for the purpose of having the sane certified and filed in this Equity 
cause under the provisions of Chapter 186-l/fi of the Acts of 1896 of 
the General Assembly of Maryland; that the drafts:»n in preparing 
said certificate for the Court to sign erroneously Omitted to state 
that said judgment Lore interest fron its date, as above set out, all 
of Vfcloh will be manifest from an inspection of the certified copy 
of said judgment and of the said certificate heretofore filed in this 
cause. 

TO THE 8HD WBREltte;-
That said error nay be oorrected and said omission supplied, 

your petitioner prays that an order mint pro time nay be passed direct­
ing the Clerk of this Court to correct said certificate by supplying 
said omission b o as to make the sane correspond with the face of said 
judgment. And as in fluty bound etc. 

Upon the aforegoing petition it is by the Cironit Court for 
"'ashing!on county sitting in Equity, ordered that inasmuch as it is 
manifest from an inspection of the certified copy of the judgment 



mentioned therein, that said judgment here interest an Btatad in said 
petition and that the failure to reoite that fact in said oertifioato 
wan a mare clerical omission, the Cleric of this Court is hereby directod 
to insert in said certificate nunc pro tunc as of the date of the 
name that said judgment bore interest from its date as set out in 

aaid petition. 





GEORGE S. BRCWN, JAMES ShOAN ) NOS. 4101 AND 4108 EQUITY, 
) 

AMD OTinai -ft CWISOLITJAVKiJ j. 

VS. ) IN THE CIRCUIT COURT EOR 

THE.STATE OP MARYLAND ) TTAJJIIINGTCH COUNTY, HAWflMtSk 

AND OTHERS, )' 

I, Edward Stake, one of the Judges of the Fourth J-adic-

ial Circuit of Maryland, having jurisdiction in Equity to pass 

orders or decrees in the Circuit Court for Washington County, 

do hereby certify, that the foregoing judgment of Samuel D. 

Young against the Chesapeake & Ohio Canal Company, No. 83 Tri­

als, January Term, 1000, in the Circuit Court for Allegany 

County, has been presented to me as such Judge and that I have 

examined the same; and I do further certify, that said judgment 

is duly and legally authenticated, proven and certified as re­

quired by Chapter 13C l/2 of the Acts of 1896 of the General 

Assembly of Maryland, and that there is due to the said Samuel 

D. Young from the said Chesapeake & Ohio Canal Company the sun 

of twelve hundred and sixty four dollars and three cents ( 

(#1264.03), with interest from Augu6tA-£§; -lea^and eight dol­

lars ($0.00) coots. And it is hereby ordered that George 3. 

Oswald, Clerk of the Cirouit Court for Washington County, be 

and he is hereby directed to file said claim and judgment, to­

gether with the proof hereto attached and this order in the 

above oase t o 



State of Maryland, Allegany County,to-wit: 

State of Maryland, Alleerany County, to-wit: 

I hereby certify the afcove to be truly taken from the Record 

and Proceedings of the Circuit Court for Allegany County, in the 

above entitled case. And I further certify that there is no 

entry or proceeding in this Court to show that the above judgment 

has ceen paid or satisfied. 

In Testimony Whereof, I hereunto set my hand 

and affix the seal of the Circuit Court for 

Allegany County, this 20th day of August, A. D 

1896. 

Clerk of the Circuit Court for Allegany County. 

State of Maryland, Allegany County, ss, 

/, THEO. L UMA N, Clerk of the Circziit Court for Allegany County, the same being a Court of Law and of 
Record, do hereby certify, that 

'...£.„•£.. Esq., bi/*j.w.5«/W;a.IAL^.o4^u going 

izsJ&0%uleidgJHen%-axd^@klAz^ zvafyciAl&L&m&^/tereof, 

and still is, a Justice of the peace of the State of Maryland, in and for Allegany 
Cotcnly, duly commissioned and sworn, and authorized by law to administer oaths 
and take acknowledgments. 
IN TESTIMONY WHEREOF, I hereunto set my hana and affix the seal of 

the said Circuit Court for Allegany Coimty, at Cumberland, this P^? " 
day of..... 

Inthe Circuit Court for Allegany County. 

Samuel D. Young ) No. 83 Trials, 

vs ) January Term, 

Chesapeake and Ohio Canal Co. ) 1890. 

1890, Jan, 6, Judgment on Rule. 

1895, Aug, 22, Damages assessed at $1264.03 with interest from 

date of judgment and costs $8.00 



State of Maryland, Allegany County,to-wit: 

State of Maryland, Allegany County, to-wit: 

I hereby certify the afcove to be truly taken froai the Record 

and Proceedings of the Circuit Court for Allegany County, in the 

above entitled case. And I further certify that there is no 

entry or proceeding in this Court to show that the above judgment 

has been paid or satisfied. 

In Testimony Whereof, I hereunto set my hand 

and affix the seal of the Circuit Court for 

Allegany County, this 20th day of August, A. D 

1896. 

Clerk of the Circuit Court for Allegany County. 

State of Maryland, Allegany County, to wit: / y~ 
I hereby certify that on this twenty ^ d a y of August, in 

the year eighteen hundred and ninety six, before the subscriber, a 
Justice of the Peac > of the S+ate of Mary la d,in and for Allegany 
County, personally appeared Sanuel D. Young, the above earned judg­
ment creditor, and made oath on the Holy Evangely of Almighty God 
that he has not received any part of the SUB for ̂ rhpch, the above 

judgment was passed. 

In the Circuit Court for Allegany County. 

Samuel D. Young ) No. 83 Trials, 

vs ) January Term, 

Chesapeake and Ohio Canal Co. ) 1890. 

1890, Jan, 6, Judgment on Rule. 

1895, Aug, 22, Damages assessed at $1264.03 with interest from 

date of judgment and costs $8.00 







lyrtlie Circuit Court for Washington County, Md. 

Yo..-4^-4^bStfL^ .•^fe^ Term 18#Z% 

STATE OF MARYLAND, WASHINGTON COUNTY, TO WIT 
I H E R E B Y C E R T I F Y , T h a t the AFOREGOING is a true short copy of the Judgment in the above entitled cause, taken from the Record of 

Proceedings of the Circuit Court for Washington County ; and that there is no entry or Proceeding in the Court to show that the said 

Judgment hath been satisfied. UfCs^vt iX &->~c*6<s£ ^ tf/'2 / ' ,6'3 & g 

IN T E S T I M O N Y W H E R E O F , I hereunto subscribe my name and affix the 

seal of the Circuit Court for Washington County, at Hagerstown this 

day of A . D M iS 

O l e r l r 

of the Circuit Court for Washington County. 



In? the Circuit Court for Washington County, Md. 

Judgment for 

Interest from^^^ 

\ Costs 

STATE OF MARYLAND, WASHINGTON COUNTY, TO WIT 
I H E R E B Y C E R T I F Y , T h a t the aforegoing is a true short copy of the Judgment in the above entitled cause, taken from the Recosd of 

Proceedings of the Circuit Court for Washington County : and that there is no entry or Proceeding in the Court to show that the said 

Judgment hath been satisfied. 

IN T E S T I M O N Y W H E R E O F , I hereunto subscribe my name and affix the 

seal of the Circuit Court for Washington County, at Hagerstown this 

day of A . D . , 18 

Clerls 

of the Circuit Court for Washington County. 









5tat<? of /T\aryla9d, prederieK Qoupty, to-u/it: 
«1IN THE CIRCUIT COURT FOR FREDERICK C0UNTY> 

i8U^..'.M^k:.S/.. 
Judgment for Plaintiff on the Rule Plea and on A 

&. damages at £..:<^^.^...>—, , and thereupon Judgment Extended by 
Court for Plaintiff, for/^U^yi^t^^^H^T^^ 

current money, with interest from date, till rf&id, and costs of suit. 
..^^^C^^^^^ Attorney for Plaintiff. 

For Defendant. '>'-• i /< i A ^ — • Plaintiff's Costs, $. 
Defendant's " $ 

Clerk. 









r -

Fn the Circuit Court for Washington County, Md. 

Judgment for 

Interest from 

Y Costs 

Judgment signed 

Test 

STATE OF MARYLAND, WASHINGTON COUNTY, TO WIT= 
I H E R E B Y C E R T I F Y , T h a t the aforegoing is a true short copy of the Judgment in the above entitled cause, taken trom the Record of 

Proceedings of the Circuit Court for Washington Countv : and that there is no entry or Proceeding in the Court to show that the said 

Judgment hath been satisfied. 

IN T E S T I M O N Y W H E R E O F , I hereunto subscribe my name and affix the 

seal of the Circuit Court for Washington County, at Hagerstown this 

day of A . D „ 18 

Clerls: 

of the Circuit Court for Washington County. 



L 0 







In the Circuit Court for Washington County, Md. 
No. //e^j£^y^/^tJ&tek Term 18fry. 

Judgment for — $ & ? & tZjjr 

Interest fromiy//^J\ 

\ Costs ^ -v _ V' tS~ 
4 

Judgment signedt^dfa^ 

Test, 

'lerk. 

STATE OF MARYLAND, WASHINGTON COUNTY, TO WIT 
I H E R E B Y C E R T I F Y , That the aforegoing is a true short copy of the Judgment in the above entitled cause, taken from the Record of 

Proceedings of the Circuit Court for Washington County : and that there is no entry or Proceeding in the Court to show that the said 

Judgment hath been satisfied. 

IN T E S T I M O N Y W H E R E O F , I hereunto subscribe my name and affix the 

seal of the Circuit Court for Washington County, at Hagerstown this 

day of A . D . , 18 

Olerls: 

of the Circuit Court for Washington County. 









g:.okgb ~. BKO'̂ if ct -a. ) Nop. 4101 & 4100 equity, 
) 
) In the circuit court 
) 

TH; STAT* 0? MATOAOT et al. ) For Washington County. 

TO THE HONORABLE. THE JUDGES OF THE SAID QOUUg:-

fh€ petition of jfi**^/^ & ^J^^-y _ r,rpeotfully 

shov/s;«-

That on / ̂  / :o recovered judgment against The 

Chesapeake * Ohio canal company for y 

villi interest Trow that date, and 

cost*, the same being No. rV>5r~ T r i a l s , T « x u t 1 3 * ^ t in the 

Circuit court Tor H<h|pjttW County; that on the ^<^^^Aya*/-/^^ 

he enured a copy oC the same to "be presented to his Honor, Judge stake, 

Tor the purpose of having the same oertiied mi filed in this Equity 

cause undo? the provisions oC Chapter 130-1/8 of the Acts of 1306 of the 

General Assembly of Maryland; that the draft- .an in preparing said 

oertJB.fioat* for the Court to sign erroneously omitted to state that 

said jud^aent bore interest from its date, as above sot out, all of 

•tfhloh. will be manifest from an inspection of the certified copy of said 

judgment and of the said certificate heretofore filed in this oauee. 

TO TliS tHD THlREFOKB:-

That said error may he corrected and said omi«sion supplied, your 

petitlone? pray* that an order nuno pro tunc may be passed directing 

the Clerk of this Court to correct said certificate by supplying said 

omission so as to make the same correspond -srith the face of said judgment. 

And as in duty bound etc. 

http://oertJB.fi


Upon the oforegotug petition it is by the Circuit Court cor Wnehlngtoa 

OouTity aitting in v-quity, ordered that iMMWMfl It is manifest .Crea 

on inspection of the certified copy cf the judgment, mentioned therein^ 

thnt anid judgment bore interest 00 stated in seid petition r»nd that 

the voiiure to recite thnt toot in cold ccrttTiente *̂ nc o aero oXcr.ieox 

omission, the oiorX c.C thie Court is hereby directed to insert in Raid 

~ — -no pro tuoc.eo of the date of the come f that scia judgment 

eoro_interest Crom~7t«j d n t e ^ r ^ w ^ ^ ^ ^ t a petition. 







In the Circuit Court for Washington County, Met. 
NO./^AA^^C^ Jfeî  r Term 18^&^ 

J udgment for $'^/^^/ ^ 

from /£. /F<?d 

VS. 

Interest 

Y Costs 

Judgment signet* 

Test: 

STATE OF MARYLAND, WASHINGTON COUNTY, TO WIT--
I H E R E B Y C E R T I F Y , T h a t the aforegoing is a true short copy of the Judgment in the above entitled cause, taken from the Record of 

Proceedings of the Circuit Court for Washington County : and that there is no entry or Proceeding in the Court to show that the said 

Judgment hath been satisfied. 

IN T E S T I M O N Y W H E R E O F , I hereunto subscribe my name and affix the 

seai of the Circuit Court for Washington County, at Hagerstown this -&y%£. 

day of 

Cleric 

of the Circuit Court for Washington County. 

P P H R A T r 



1 





In the Circuit Court for Washington County,J.:uryl; '. 

Sitting as ii Court of BnnUy. 

In the G.S Brown,et al. 
Trustees. 

vs. 

Chesapeake and Ohio Canal 

Company, et nl. 

Circuit Court for 

"Washington County, 1 • 1. 

::os.4I0l and 4190 
In Equity 

Consolidated Causes. 

Come now John K.Cowen,Joseph Bryan and Hugh L.Bond,Jr. 

surviving Trustees,by their solicitors,and present to the 

Court their petition, pray in;-; for the passage of ail order 

authorizing then ,as such Trustees,to receive the sum of 

Fifteen Thousand dollars fron the United States,and to ex­

ecute and deliver a release to the United States fron all 

claims for damages to the Canol embankment and tow-path by 

reason of raisin- the- :an at the Great Falls of the Fotonac 

River two and one half feet,as authorize! by Act oC i.arch 

Whereupon it is,this dmy of September IG9l£,by 

the Circuit Court for Washington County,ordered that the 

matter of the above mentioned petition stand for hearing the 

day of I39C;provided a copy of the same and 

of this orderbe served on the Solicitor of recordfor the 

State of Maryland,and on the Attorney General of said State, 

and on the Chesaieake and Ohio Canal Company,or its solicits 

of record, on or before the ^2/^2- da; of JujL/~— 835)6. 

Filed I39G. 





IN THE CIRCUIT COURT FOR WASHINGTON COUNTY, MARYLAND. 

Sitting as a Court of Equity. 

G. BROWfltt/^t al. , 
Trustees, 

vs. 

CHESAPEAKE AND OHIO CANAL 

COMPANY, et al. 

IN THE 

CIRCUIT COURT FOR 

Washington County, Maryland. 

Nos. 4191 and 4198 

IN EQUITY, 

CONSOLIDATED CAUSES. 

TO THE HONORABLE, THE JUDGES OF SAID COURT : 

The Petition of JOHN K. COWEN, JOSEPH BRYAN and HUGH 

L. BOND, JR., surviving Trustees respectfully shows : 

1. That in a certain Aot of Congress, entitled 

"An Act making appropriations to provide for the expenses 

of the government of the District of Columbia for the fis­

cal year ending June thirtieth, eighteen hundred and ninety 

six, and for other purposes." (Said Act being numbered 

fPublio - No. 109") IHL duly passed by both Houses in Con­

gress assembled and approved by the President March 2nd, 

1895, there was among other things provided an appropriation 

of $125,000. for the purpose of raising the government dam 

at the Great Falls of the Potomac River, in order to in­

crease the water supply of the City of Washington, D. C. ; 

said appropriation of $125,000. to be used in payment of 

the cost of raising said dam and for the damage incident 

upon the raising thereof, such as damages for flooding, &c. 

2. That soon after the passage of said Act as 

(1) 



aforesaid, the United States by its agents and employees 

began preparations for the raising of said dam as oomtem-

plated by said Aet as above referred to. 

That your petitioners at once objected to any change 

in the height of said dam being made until the works of the 

Chesapeake & Ohio Canal had been protected against all dan­

ger of flooding which might arise in consequence of the 

raising of said dam. 

That after a correspondence with the proper author­

ities it was finally agreed that two commissioners should 

be appointed, one by the United States and one by your pe­

titioners. Such commissioners were thereupon duly ap­

pointed in the person of Major II. M. Adams, Corps of Engi­

neers, U. S. A., representing the United States, and G. L. 

TTicolson, General Manager of the Chesapeake & Ohio Canal, 

representing said Trustees. That after carefully examin­

ing said proposed work and the damages likely to arise in 

consequence thereof, the said Commissioners reported as 

follows : "It is recommended that the Canal authorities 

release the United States from all claims for damages to 

the Canal embankment and tow-path by reason of raising the 

dam two and a half feet, as authorized by Act of March 2nd, 

1895, and that the United States pay the estimated cost of 

the protection, $;15,000. The work of raising the dam to 

be proceeded with at once. Respectfully submitted, 

II. M. Adams, 

Major Corps of Engineers, 

G. L. Nicolson, 

Commissi oners." 

(2) 



3. That after such report had been made the follow­

ing eontnunieation was received by your petitioner : * 

"Offioe of the Washington Aqueduct, 

Washington, D. C. Sept.26,1895. 

Mr. a. L. Nicolson, 

General Manager Chesapeake & Ohio Canal, 

Washington, D. C. 

Dear Sir : 

I am today in receipt of authority to pay 

$15,000 to the Chesapeake & Ohio Canal Company upon the 

condition 'that the Canal Authorities release the United 

States from all claims for damages to the Canal embankment 

and tow-path by reason of raising the dam two and one-half 

feet, as authorized by Act of March 2nd, 1895.' 

I have therefore to request that the Trustees of the 

Chesapeake & Ohio Canal Company exeoute the release as 

above worded ; also formally authorize in writing one of 

their number, or yourself as General Manager, to receive 

the sum of $15,000, the payment of which has been condi­

tionally authorized as above stated, and that such release 

and written authority be transmitted to this offioe in or­

der that measures for paying the sum authorized may be 

taken. These papers should also be accompanied by evi­

dence of the authority of the Trustees of the Chesapeake & 

Ohio Canal Company to act in matters relating to the Canal. 

Very respectfully, 

John G. D. Knight, 

Major Corps of Engineers, U. S. A." 

(3) 



4. That your petitioners believe that the said sum 

of $15,000 is sufficient to thoroughly protect the Canal 

from all damages to be caused by the raising of said dam, 

and that the work of raising said dam is so nearly Com­

pleted, that this belief is borne out by the most accurate 

observation of the existing situation. Wherefore these 

petitioners pray that an Order may be entered authorizing 

them, as such Trustees, to receive said sum of $15,000. as 

aforesaid, and to execute and deliver the release required 

by the United States in its communication dated September 

26, 1895. 





t 
In the Circuit Court for Washington County,Maryland. 

Sitting as a Court of Equity. 

In the 
G.S Brown,et al. 

Trustees. 
vs. 

Chesapeake and Ohio Canal 

Company,et al. 

Circuit Court for 

Washington County, Md. 

Nos.4191 and 4198 
In Equity 

4 Consolidated Causes. 

Come now John K.Cowen,Joseph Bryan and Hugh L.Bond,Jr. 

surviving Trustees,by their solicitors,and present to the 

iCourt their petition,praying for the passage of an order 

authorizing them ,as such Trustees,to receive the sum of 

Fifteen Thousand Dollars from the United States,and to ex-

•ecute and deliver a release to the United States from all 

claims for damages to the Canal embankment and tow-path by 

reason of raising the dam at the Great Falls of the Potomac 

River two and one half feet,as authorized by Act of March 

2nd.1895. 

Whereupon it is, this //', day of September. 1896>,by 

the Circuit Court for Washington County,ordered that the 

matter of the above mentioned petition stand for hearing the 

36' ^ d a y of I896;provided a copy of the same and 

of this orderbe served on the Solicitor of recordfor the 

State of Maryland,and on the Attorney General of said State, 

and on the Chesapeake and Ohio Canal Company,or its solicitar 1^ 

of record, on or before ihe^/^f day of 8896. 





IN THE CIRCUIT COURT FOR WASHINGTON COUNTY, MARYLAND. 

Sitting as a Court of Equity. 

G. BROWtffc^ et al. , 
Trustees, 

vs. 

CHESAPEAKE AND OHIO CANAL 

COMPANY, et al. 

IN THE 

CIRCUIT COURT FOR 

Washington County, Maryland. 

Nos. 4191 and 4198 

IN EQUITY, 

CONSOLIDATED CAUSES. 

TO THE HONORABLE, THE JUDGES OF SAID COURT : 

The Petition of JOHN K. COWEN, JOSEPH BRYAN and HUGH I 

L. BOND, JR., surviving Trustees respectfully shows : 

1. That in a certain Act of Congress, entitled 

"An Act making appropriations to provide for the expenses 

of the government of the District of Columbia for the fis-

cal year ending June thirtieth, eighteen hundred and ninety 

six, and for other purposes." (Said Act being numbered 

fPublic - No. 109") i m ^ duly passed by both Houses in Con­

gress assembled and approved by the President March 2nd, 

1895, there was among other things provided,an appropriation 

of $125,000. for the purpose of raising the government dam 

at the Great Falls of the Potomac River, in order to in­

crease the water supply of the City of Washington, D. C. ; 

said appropriation of $125,000. to be used in payment of 

the cost of raising said dam and for the damage incident 

upon the raising thereof, such as damages for flooding, & c 

2. That soon after the passage of said Act as 

(1) 



aforesaid, the United States by its agents and employees 

began preparations for the raising of said dam as comtem-

plated by said Act as above referred to. 

That your petitioners at once objected to any change 

in the height of said dam being made until the works of the 

Chesapeake & Ohio Canal had been protected against all dan­

ger of flooding which might arise in consequence of the 

raising of said dam. 

That after a correspondence with the proper author­

ities it was finally agreed that two commissioners should 

be appointed, one by the United States and one by your pe­

titioners. Such commissioners were thereupon duly ap­

pointed in the person of Major H. M. Adams, Corps of Engi­

neers, U. S. A., representing the United States, and G. L. 

Nicolson, General Manager of the Chesapeake & Ohio Canal, 

representing said Trustees. That after carefully examin­

ing said proposed work and the damages likely to arise in 

consequence thereof, the said Commissioners reported as 

follows : "It is recommended that the Canal authorities 

release the United States from all claims for damages to 

the Canal embankment and tow-path by reason of raising the 

dam two and a half feet, as authorized by Act of March 2nd, 

1895, and that the United States pay the estimated cost of 

the protection, $15,000. The work of raising the dam to 

be proceeded with at once. Respectfully submitted, 

H. M. Adams, 

Major Corps of Engineers, 

G. L. Nicolson, 

Commissioners. 

(2) 



3. That after such report had been made the follow­

ing communication was received by your petitioner : " 

"Office of the Washington Aqueduct, 

Washington, D. C. Sept.26,1895. 

Mr. G, L. Nicolson, 

General Manager Chesapeake & Ohio Canal, 

Washington, D. C. 

Dear Sir : 

I am today in receipt of authority to pay 

$15,000 to the Chesapeake & Ohio Canal Company upon the 

condition 'that the Canal Authorities release the United 

States from all claims for damages to the Canal embankment 

and tow-path by reason of raising the dam two and one-half 

•feet, as authorized by Act of March 2nd, 1895.* 

I have therefore to request that the Trustees of the 

Chesapeake & Ohio Canal Company execute the release as 

above worded ; also formally authorize in writing one of 

their number, or yourself as General Manager, to receive 

the sum of $15,000, the payment of which has been condi­

tionally authorized as above stated, and that such release 

and written authority be transmitted to this office in or­

der that measures for paying the sum authorized may be 

taken. These papers should also be accompanied by evi­

dence of the authority of the Trustees of the Chesapeake & 

Ohio Canal Company to act in matters relating to the Canal. 

Very respectfully, 

John G. D. Knight, 

Major Corps of Engineers, Lf. S. A." 



4. That your petitioners believe that the said sum 

of $15,000 is sufficient to thoroughly protect the Canal 

from all damages to be caused by the raising of said dam, 

and that the work of raising said dam is so nearly Com­

pleted, that this belief is borne out by the most accurate 

observation of the existing situation. Wherefore these 

petitioners pray that an Order may be entered authorizing 

them, as such Trustees, to receive said sum of $15,000. as 

aforesaid, and to execute and deliver the release required 

by the United States in its communication dated September 

26, 1895. 

(4) 
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In Equity. ' 
N0S.4I9I & 4198. 

Consolidated Causes, 

George S.Brown,et al. 
Trustees. 

vs. 

Chesapeake and Ohio Canal Company 
et al. 

Order authorizing Trustees to re-
-aoney from United States and execute 
and deliver release therefor. 

J.Clarence Lane, 

C.F.T.Beale, 

Solicitors for Petitioners, 



In the Circuit Court for Washington County, Mary land. 

Sitting as a Court of Equity. 

George S.Brown,et al. 

Trustees. 

vs. 

Chesapeake and Ohio Canal 

Company,et al. 

In the Circuit Court for 

for Washington County,Marylan 

In Equity.Nos.4191 & 4198. 

Consolidated Causes. 

* -^This cause coming on to be heard this 5©i&.day of Sep*. 

tfiimbpr, 1896 on the Petition of the Trustees for the bond-

holdersunder the mortgages of the Chesapeake and Ohio Canal 

Company,dated June 5,1848 and May 15,1878 respectively; and 

upon proof of service of a copy of said Petition,together 

with an otfder to show cause,returnable th£* 3oth.day of 

Septepber 1896,upon the Attorney General of the State of 

Maryland, on the/t/~day of September 1896, a#i upon Stephen 

Gambrill,Presideftt of the Cheasapeake and Ohio Canal Company 

on the 2 1 day of September I896;Now upon motion of the 
A 

Solicitors for the said Trustees,no cause to the contrary 

being shown: 

This Court doth thereupon order,adjudge and decree that the 

said Trustees be and they hereby are,authorized and empower­

ed to receive from the United States of America the sum of 

Fifteen Thousand Dollars($15000.00.),and to execute and de­

liver to the United States therefor the release as mentioned 

and set forth in said Petition. ^ 





Brown et al 

T 6 . 

The Chesapeake Jb Ohio 

Canal Trustees et al. 

IN TEE CIRCUIT COURT FOR WASHINGTON 

COUNTY, Maryland. Eos. 4191 and 

4198, In Equity. Consolidated 

Causes. 

To the Honorable, the Judge of said Court:-

The Report and Petition of John K. Cowen, Joseph Bryan 

and Hugh L. Bond, Jr., Surviving Trustees, respectfully shows:-

TIRST. That by the order entered in this cause July 30, 

1894, upon the petition of these Trustees filed herein January 

30, 1894, t h i B Honorable Court did authorise these Trustees to 

execute and deliver a contract with the Chesapeake Is Ohio Trans­

portation Compan; of Washington County mentioned in said peti­

tion, copy of which is filed therewith marked Exhibit A, and 

this Court did further order, adjudge and decree that the period 

of four years from the first day of May, 1891, mentioned in 

sub-bection six of Section Jive of the deoree entered in these 

consolidated causes on the second day of October, 1890 f be for 

good and sufficient cause shown extended to the end of six 

years from the first day of May, 1895* Jrom said order and 

decree of July 30, 1894, appeal was taxen by the State of Mary­

land to the Court of Appeals, ana tne decision of the Court of 

Appeals upon sucn appeal affiraiflfcthe said order of tnis Court 

VHBfiled June 17, 1896. 

x 



Pursuant to the authority gi^en tnem by said order of 

July 30, io«4, affirmed by the Court of Appeals as aforesaid, 

these Trustees did execute and deliver the said contract between 

them and the Chesapeake Jb Ohio Transportation Company of Wash­

ington County in the form shown as Exhibit A.> with xheir said 

petition of January 30, 1894, but owing w un« ueiay occasioned 

by the appeal of the State of Maryland the said contract became 

effective only beginning with the calendar year 1896, 

SECOND. Beginning with the oalendar year 1896 the said 

contract has been in full force and effeot without interruption 

or suspension by reason of any break or accident rendering the 

canal unnavigable, or from any other cause. The canal has been 

mair,twined as a navigable highway and in the highest state of 

efficiency at any time sir.ce its construction* The said 

Chesapeake It Ohio Transportation Company of Washington County 

has regularly in each year made good to these Treetees its 

guaranty to them "that the net revenues derived by said Trus­

tees from their trust estate over and above the expenses of 

ordinary operation and repair of said canal will not be less 

in any year than #100,000, and any deficiency in net revenues 

to equal said amount in any year will be made good by said 

transportation company*" 

THIRD, In accordance with the directions to these Trus­

tees contained in the decretal order entered in these consolidated 

causes Ootober 2, 1890, these Trustees have annually applied (1) 

to the payment of the amount l{bf money borrowed by then fl^V - ̂  

pay expenses and compensation to the Receivers, with interest 

thereon, and (2) to pay and discharge the amount of money bor­

rowed by them to defray the coat of repairing and restoring 

the canal, with interest thereon, as well the net revenues of 

$100,000 per year under the said contract as a large portion of 

the cash in their hands derived from their operations of the 

t 



canal prior to the calendar year 1896, and shown in their 

report filed herein April 18, 1896. The aggregate total 

of the sums so borrowed by these Trsu sea, with interest on 

the unpaid portions thereof to December 31, 1900, was $674,922.64 

of which aggregate these Trustees have paid $553,922.64, leaving 

unpaid $121,000 of the principal sum borrowed to defray the 

cost of repairing and restoring the canal. Of the ofcsh 
balance of $56,939*73, shown in the said report of these 

Trustees dated April 18, 1896, there remains in their hands 

$3,017.09. There also remains in their hands unexpended 

as yet $12,900.00 of the $15,000 reoeived by them from the 

United States under the agreement approved by this Court in 

regard to the raising of the Government Dam at the Great Tails. 

These Trustees make the subject of a separate report a 

contract recently negotiated between them and the Great Palls 

Power Company for the sale by the Chesapeake and Ohio Canal 

Company and these Trustees of certain lands and rights at the 

Great Palls ô " the Potomao in Montgomery County, Maryland, 

for the sum of $75,000. 

POURTH, As will appear by reference to form of agreement, 

Exhibit A., filed with the petition of these Trustees January 

30, 1894, the contract between these Trustees and the Chesapeale 

Is Ohio Transportation Company of Washington County as originally 

negotiated and .'made aontains the following provision:-

•This contract shall continue for the term of ten years 

and thereafter shall continue until terminated by six months' 

written notice from one of the parties to the other of the in­

tention to terminate it." "H***A\ ;*»*>i 

The said contrast became effective as of January 1, 1396, 

and the first five years of the term expired December 31, 1900, 

The Chesapeake Ib Ohio Transportation Company of Washington 

County is willing and has agreed with these Trustees that the 

3 



said contract shall run for the full term of ten years, to wit; 

to and including December 31, 1906, in precisely the same form 

and with the same guaranty to these Trustees; provided this 

Honorable Court will by order entered herein make a further 

extension of the period mentioned in sub-section six of Section 

Jive of the decree entered in these consolidated cuases on the 

second day of October, 1890, which period was by the said order 

of July 30, 1894, extended to the end of six years from the 

first day of May, 1396, to wit: toMay 1, 1901. 

FIFTH, These Trustees respectflully state to the Court -L̂  

that the continuance of the said contract will greatly benefit 

the trust estate in their charge; that the general maintenance 

of reasonable transportation charges by the railroad carriers, 

especially by The Pennsylvania Railroad Company, The Baltimore 

k Ohio Railroad Company, The Chesapeake Is Ohio Railroad Company 

and The Norfolk Jb Western Railway Company, which companies 

serve either the same coal fifeids from which the canal derives 

its traffic, or coal fields oompetiti-re with those of the canal, 

makes it possible to transport coal on the canal, both for local 

consumption and coastwise shipment, on tolls and charges remuner­

ative to the canal and all engaged in canal transportation. 

At no time since these Trustees took charge of the canal in the 

Fall of 1891 have commercial conditions, including rates for 

rail transportationt been so favorable to traffic on the canal 

as at present, and there is in those conditions every assurance 

of their continuance, especially so far as the rates of rail 

carriers are concerned. 

The guaranteed revenue secured to these Trustees by the 

continuance for five years longer of the said contract with 

the Chesapeake Je Ohio Transportation Company of Washington 

County will not only provide for the payment by these Trustees 

4 



of the unpaid balance of the money borrowed by them for repair-

ing and restoring the canal, but will provide a fund of not 

less than $350,000 for distribution to such interests as the 

Court may find entitled to receive the same* As to such 

further distribution these Trustees will require the further 

directions of the Court in these consolidated Clauses, 

WHEREFORE, these Trustees and Petitioners pray:-

1, That an order may be entered herein ratifying 

and approving the continuance of the said agreement between 

these Trustees and the Chesapeake J: Ohio Transportation Company 

of Washington County, 

2* That such order provide that the period of four 

years from the first day of May, 1391, mentioned in sub-section 

six of Section Five of the decree entered herein on the second 

day o^ October, 1890, and extended by decretal order herein of 

July 30, 1894, to May 1, 1901, be further extended for a period 

of five years from said last mentioned date, to wit: to May 1, 

1906, 

3* That the Court may upon reference, or after such 

hearing as it may order, give further directions and instruc­

tions to these Trustees as to the application of the net revenues 

coming into their hands from their trust estate after the pay­

ment therefrom of tne unpaid balance of money borrowed by them 

for repairing and restoring the canal, with interest thereon, 

as directed by said decretal order of October 2, 1890, 

And your petitioners will ever pray, Jbc, 

SOLICITORS. 

TRUSTIES 

• 



STATE OF MARYLAND, ;, ^ 

CITY OF BALTIMORE, to wit:- iMfe 

I HEREBY CERTIFY that on this i//\4'ii 
/ / A 

day of Jj-^AAX ^ in the year 1901, before me the subscriber, 

a Notary Publio of the State of Maryland in and for sail City, 

personally appeared Hugh L. Bond, Jr.and made oath in due 

form of law, that he is one of the Trustees named in the fore­

going Report and Petition; that he knows the contents the reof\ 

and that the matters and facts therein stated are true of his 

own knowledge. /yh* 'J!-/' V z u 
WITNESS my hand and notarial seal the day and year 

aforesaid. 

Notary Public. 



Brown et al, 

vs. 

The Chesapeake & Ohio 

Canal Trustees et al. 

IN THE CIRCUIT COURT FOR WASH­

INGTON COUNTY, Maryland. 

Hos. 4191 and 4198. In Equity. 

Consolidated causes. 

ORDER OF COURT 

• - » 0 — • » — ———<n 

Come now John K. Cowen, Joseph Bryan and Hugh L. Bond, Jr, 

Surviving Trustees, by their Solicitor and present to the Court 

their Report and Peti cion praying the approval by the Court 

of the continuance by them of a certain contract heretofore 

authorized by order of July 30, 1894, in these causes, between 

the 3 a i d Trustees and the Chesapeake & Ohio Transportation Com­

pany of Washington County, and also praying the passage of an 

order herein providing that the period of four years from the 

first day of May, 1391, mentioned in sub-section six of Seotion 

Five of the decree entered herein October 2 , 1390, and extended 

by said order of July 30, 1894, to May 1, 1901, be further ex­

tended for a period of fire years; that is, to May 1, 1906, 

whereupon it is this Li^fcr. d a*' o f AP ril» 1901$ by the Circut 

Court for Washington County, ordered that the matter of the 

above mentioned report and petition st-Jid for hearing on the 
20th day of April instant, and that a copy of the said report 

and petition and of this order be served on the solicitor of 

record for the State of Maryland, and on the Attorney-Oeneral 



of said State, and on The Chesapeake and Ohio Canal Company 

or its solicitor of record, on or before the 10th day of 

April, i m . S r z v ^ J U ^ ^ ^ 





BROWN HP AL. TRUSTEES, 

vs. 

THE CHESAPEAKE St OHIO 

OAKAL COMPANY. ST AL. 

In the 

Oifrouit court for Washington 

County, Maryland.. In Iquity. 

Nos. 4181 * 4198. Consolidated 

Causes. 

To the Honorable, the Judges of said Court: 

The report and petition of John K. cowen, Joseph Bryan 

and Hugh L. Bond, Jr., surviving trustees, respectfully shows: 

1. That subject to the approval of the Oourt these Trustees 

have entered into an agreement with the Great Pells Power company, 

a corporation of the state of Virginia, a duplicate original of 

which they file with this report and petition marked •Bxhibit 

Agreement". The Great Palls Power Company, pursuant to Its 

charter purposes, wishes and intends to build a dam across the 

Potomac River at the Gr*at Palls, a 9hort distance below the |fc 

aqueduct dam of the United States. Ptor this dam it wishes to 

obtain the land on the Maryland shore of the river necessary for 

the abutment of the dam on that shore; this land, which in not 

quite an acre in extent, belongs to the Oanal Company, and is 

particularly described under *km of said agreement. 

The construction of the dam and the other works of the Power 

Company necessitates the practical destruction of the old canal 

of the Potomac Company on the Virginia side of the river, and of 

the old rip rap dam by which water was turned into the old canal. 

The title to the property of the old Potomac Company, where it is 

included in the lines of the tracts acquired by the Great Palls 

Power Company, is now in litigation between the Power Company and 

these Trustees, in the courts of Virginia. 



These Trustees have also a suit pending in equity in the 

Circuit court for Montgomery County, wherein a preliminary injunc­

tion has been granted by that Court to restrain the Great Palls 

Power Company from using or interfering with any property of the 

Chesapeake and Ohio canal Company in Montgomery County, Maryland. 

The effect of the said agreement is to dispose of all the 

litigation between thes» Trustees and the Great palls Power Com­

pany oy sale to the Power Company of the small parcel of land 

necessary for the abutment of its dam on the Maryland shore; 

and alao of the right, title and interest of the canal Company 
in 

± H iocs TEKorjjBTty. as successor,at the old canal. 

By the terms of the acts incorporating the Chesapeake and 

Ohio Canal company, and providing for the acquisition by it of 

all the property and rights of the old Potomac Company, the Canal 

Company is not required to maintain or use the Potomac Company 1s 

canal on the Virginia side of the river at Great palls, but is 

authorised to substitute therefor the canal on the Maryland side. 

The prioe of Seventy-five thousand dollars, mentioned in the 

agreement, these Trustees believe and so state to the Court, is a 

fair price and compensation to »jfehe Chesapeake and Ohio oanal 

Company and those interested in its property, for the lands, 

riparian and water rights mentioned in the agreement to be dis­

posed of to the Great Palls Power company. The land and rights 

so disposed of are valuable only for the development of the water 

power of the Potomac River at Great palls. The Great Pails 

Power Company has been authorized both by the state of Virginia 

and by the State of Maryland to construct the works necessary to 

develop that water power; with the proviso, however, that the 

Power Company shall not interfere with the property of *«£ne Chesa­

peake and Ohio Canal company without the consent of those inter­

ested therein. 
• 



These Trustees are advised that in the 1 egislation both of 
Virginia and of Maryland, the works of the Or eat Palls Power Com­
pany are evidently considered by the legislatures of the respective 
States as of public interest end utility, and that these Trustees, 
as representing all interests in the canal company" 9 property 

under the orders of this Court, should agree to a fair and resaa 
reasonable price, rather than seek to exact a price Which the 
Power Company cannot afford to pay. 

Wherefore these Trustees and petitioners pray, that an order 
may be entered herein ratifying and approving the said agreement 
between these petitioners and the Great Palls Power Company, dated 
March 19, 1901, and filed herewith marked "Exhibit Agreement"; 
that these Trustees be authorized and empowered to execute the 
deeds mentioned in said a^re^mant, on the terms therein stated, 
and to convey thereby the interests of all parties to this cause 
inj;o and out of the properties therein mentioned and oonveyed; 
and that the proceeds of such sale or disposition of tne properties 
be applied to pay and discharge the interest and prinoipal of the 
bonds of \j£he Chesapeake and Ohio Can^l Company issued under 
authority of the Act of Maryland of 1878, chapter 68, mentioned 
in these proceedings. 

And your petitioners will ever pray *c. 



State of Maryland, 
Olty of Baltimore, to wit: 

I hereby certify, that on this * 
day of April, 1901, before me, the subscriber, a Notary publio 
of the Stat* of Maryland, in and for the city of Balti)uore afore­
said, personally appeared High L. Bond Jr., and made oath in due 
form of law that he is one of the trustees named in the foregoing 
report and petition, that he knows the contents thereof, and that 
the matters and things therein stated are true as-of his own 
knowledge, except the matters and facts stated on information and 
belief, and as to them he believes them to he true. 

Witness my hand and Notarial seal, the day and year aforesaid. 

Notary Public. 
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Brown et al.. Trustees, 

vs. 

fhe Chesapeake and Ohio 

Oanal Company, et al. 

In the 

Circuit court Tor Washington County. 

4191 & 4193. In Equity. 

Consolidated Causes. 

O r d e r . 

Come now John K. Oowen, Joseph Bryan and High L. Bond, Jr., 

surviving Trustees, by their solicitors, present to the court 

their report #id petition, wherein they state set forth the con­

tract dated March 19, 1901, between them and the Great Falls 

Power Company, and pray that an order may he entered herein approv­

ing said contraot, and directing the said Trustees to execute the 

deeds therein mentioned, ooaveying all right, title and interest 

of the partie8 to this cause in,to or out of the property so con­

veyed; and directing that the prooeeda of the property so dis­

posed of he applied to pay and discharge the interest and principal 

of the bonds issued under the Act of Maryland of 1373, chapter 

Whereupon, this S ^ T T " day of April, 1901, by the 

Circuit court for Washington County, ordered that the matter of 

the above mentioned report and petition be set for hearing on the 

day of April, 1901; and that a copy of said report and 

petition and of this order be served on the solicitor of record 

of the state of Maryland, and the Attoriiey-^eneral of said State, 

and on the Chesapeake and Ohio Oanal company and its solicitor of 

record, on or before the day of April, 1901 





CONTRACT 
Between 

OREAT PALLS POWER COMPANY 

and W 
Chesapeake ft Ohio Canal Company,Trus tees! 

Dated March 19th, 1901. I 



This contract made and entered into this /Cf day of 

1i6&rch, 1901, by and between the Trustees of the Chesapeake 

and Ohio Canal Company, party of the first part, and the Great 
walls Power Company, of the second part. 

WITNESSETH: The following agreement, namely: 

WHEREAS, The G^eat Palls Power Company, a corporation 

organised for the purpose ot utilizing the water power of the 

Potomac River at or near the Great Palls in the State of '"ary-

land, is about to commence work for the execution of the plans 

as generally shown on map attached hereto, marked appendix "A" 

from which plans it appears that the dam to be constructed be­

gins at about two hundred feet below the low guard lock of ths 

old Potomac Canal, on the Virginia shore, and abuts on the 

Maryland shore opposite lock Number 20 of the C. & 0. Canal 

Company, and that the said dam is to be built to an elevation 

of 150.3 feet (.2 of a foot lower than the Government Para) 

above mean low water of the Potomac River at Georgetown, that 

is to say, at about the level of the present Aqueduct "Ham at 

Great Palls and, 

Whereas for the construction of said dam it is desirable 

that the party of the second part should obtain ownership of 

certain lands now owned by the C. & 0. Canal Company on which 

the said dam would abut on the Maryland side and, 

WHEREAS it is further desired by the party of the second 

part to obtain from the party of the first part all such ripa­

rian rights now owned by it, as nay be required for the full 

and complete development of the water power at the said Great 

Palls; and whereas it is one of the purposes of this agree­

ment that all pending litigation between the parties hereto 

shall be terminated. 

THEREPORE it is hereby agreed between the parties as 

foilows: 

"A" The party of the first part agrees to transfer a 

title in fee to the party of the second part, its successors 

or assigns to the following property, namely: 



Beginning at a point on the south boundary fence of the 
land now occupied and claimed by the U. S. Government near the 
Aqueduct T̂ am, said point being twenty feet west of the center 
line of the present tow pathj (and a short distance above 
lock 20) thence with the line of the said U. S. Government fence 
to the west boundary of a tract of land deeded by Wm. Hayman 
to John P. Ingles, ^ustee for the C. & 0. Canal Company, 
dated January 9th, 1636, thence with the west boundary of said 
tract in a southernly direction to a point due west of the 
northern end of lock 19, thence east to a point twenty feet 
west of the center line of the present tow path, thence paral­
lel to said tow path and distant twenty feet from its center 
line in a northerly direction to the point of beginning. 

"B" The party of the first part agrees to rrant to the 
party of the second part, when it shall have made payment in 
full, all the riparian and water rights belonging to the Chesa­
peake ft Ohio Canal Company, in the Potomac River, between the 
Covernment Daa and a point on the Maryland sho^e opposite the 
lower end of an island in the Potomac Fiver known as "Cupid's 
Bower", subject, however, to the reservation by the party of 
the f'rat part of the right to the full and free use and en­
joyment of all lands and property of said company hetween the 
points aforesaid and of any rights thereto appurtenant, so far 
as f-a said party of the first part, their successors or as­
signs, may deem necessary or proper for the development and 
operation of the said canal as a navigable highway, and with 
the proviso tuat the party of the second part shall erect no 
dam or works in the said river, other than that dam and works 
shown on the plan hereto attached, without the further approval 
and consent of the party of the first part, their successors or 
assigns; it being the intention of this section that, subject 
to the above reservation and proviso, the party of the second 
part shall acquire as the owner of the Virginia shore of the 
said river, and for its corporate purposes, all said riparian 
or water rights in the said river between the points ahove 
mentioned. 



"C" In case it should be found that the dam proposed to 

be built by the party of the second part cannot properly be 

anchored within the land covenanted to be granted in fee and 

described in paragraph marked "A" THEN the party of the first 

part hereb" agrees t^at the masonry of said dam abutment may 

be tied into the masonry of lock No.20 provided always that 

in the construction of said dam and abutments no injury nor 

any act giving reasonable apprehension of injury shall be done 

to the said lock or canal and that all the expense of the work 

of said construction shall be done at the charge of the party 

of the second part and tha* no interruption shall be mads to 

the traffic of the canal by reason of said work. 

"B" The party of the first part agrees to convey unto the 

party of the second part, when it shall have made payments in 
deed 

full, by a quit claim Aall and singular the rights, title and 

interests which the party of the first part or the 0. & 0. Canal 

Company may have or claim to have in and to a certain strip of 

land within the county of Fairfax, State of Virginia, and which 

was originally claimed by the old Potomac Company, the predeces­

sor of the C. & 0. nanal Company, which said strip of ground is 

known as the "Canal strip* and was formerly the body of the 

canal of the Old Potomac Company, and which commences at a point 

on the Virginia side of the said river about half a mile above 

the Great ^alls of the said Potomac Piver, and below the U. S. 

Government Aqueduct ?am, whic:h said strip runs through the 

tract of land b-?lon; lng to the party of the second part, and 

said tract of land being generally known as the "Toulsen Tract" 

and continuing through said tract of land for a d i 3 t a h c e of 

about one mile and con-acting arain with the Potomac River, 

with the further provision and stipulation that if the party of 

the second part shall elect to take in lieu of said deed an 

agreement to convey the same whenever the party of the second 



part shall designate and direct, the party of the second part 

shall have the right so to do. 

The quit-claim deed above referred to, s^all include the 

right, privilege and authority in the party of the second part, 

to use or remove or destroy what is known and designated as the 

Fiprap 'Ham at the intake of the old Potomac Canal at the north­

ern end of the said "Canal Strip" together with any and all 

materials, stone or masonry in the bed or old locks of the 

said """anal Strip." 

"E" The party of the first part further covenants to co­

operate with the party of the second part in the execution of 

its plans for the development of the power at or near said 

Great Palls in any way possible, other than those requiring the 

expenditure of money, incurring liabilities, or that may inter­

fere with, or injure its works, or their operation, and to that 

end, the parties of the first part will do nothing that will 

impede the enterprise of the party of the second part, excepting 

always such acts as may be necessary for the proper protection, 

management or operation of said canal. 

"E" It is further understood and agreed that if the party 

of the second part shall hereafter wish to raise temporarily 

the crest of said dam hereinbefore mentioned as proposed to be 

built, by means of a temporary or movable crest generally known 

as flash boards, to an additional height not exct ;ding five feet 

the party of the first part will interpose no objection thereto 

provided that and so long only as the raising of said f-lash 

boards shall not damage or produce serious threat of damage to 

the canal, works or property of the said company, or cause any 

interferonce with the full and complete operation of the 

Georgetown Level of said canal as now operated, either by in­

tercepting or interrupting the natural flow of the river 

so that the dam of the company at Little Palls, (maintained 

as now and heretofore and not as a tight dam) may be insuffi­

cient to supply said Georgetown Level, or in any otv>er manner. 



In case at any time the raising of said flash boards s^all 

in the opinion of the engineer or manager of the party of the 

first part, their successors or assigns, or in the opinion of 

any officer charged with the operation of *he said canal,threat­

en damage to the canal, works or property of the first party or 

cause any interference with the full and complete operation of 

said (}eor< etown l.ev:l as aforesaid, and the agents of the party 

of the second part shall fail after reasonable notice to lower 

or remove said flash boards so as to prevent such threatened 

damage or interference, then any employee or aaent of the party 

of the first part, their successors or assigns, operating said 

canal, shall have the right (but not be required) to enter 

the premises of the second party and lower or remove said 

flash boards, but the right hereby granted to lower or remove 

said flash boards s^all not in any way affect the liability 

of the party of the second part for any damage or loss to the 

party of the first part, their successors or assigns, growing 

in any manner out of the use of such flash boards. 

•0* It is understood that this contract is made subject 

to ^atifloation by t^e Court under whose orders the said Trus­

tees are administering their trust; and the party of the first 

part further agrees to submit this contract to the proper Court 

for ratification, and to take all reasonable and proper steps 

to have the same duly approved and ratified, and to obtain, 

within six months from the date of this instrument, if the same 

shall be practicable, an order directing the Trustees of the 

said C. 0. Canal Company, to execute and deliver in due form 

of law deeds of conveyance unto the parties of the second part 

in and to the properties, rights and easements hereinbefore 

described, giving accurate and detailed descriptions thereof. 
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•H" '"̂ e party of the second part tn consideration of the 

foregoing covenants and obligations of the party of the first 

pa»*t covenants and agrees, upon the ratification of this con­

tract by the court, hnd the execution and delivery of the 

deed referred to in the first clause of this instrument to pay 

to the party of the first part, or their successors in office, 

or assigns, the sum of Heventy-five Thousand ($75,000) Dollars 

in the following manner* 

^en Thousand ($10,000) Dollars in cash and Mxty-ftve 

Thousand (£dh,000) Dollars on or before two years from the 

date of this agreement. 

"he deferred payments to be evidenced by the notes of the 

party of the second part, its successors or assigns—said 

notes to be without interest for the first year, and to bear 

interest for the second year and until paid at the rate of 

5 per cent per annum, and to be secured by purchase money 

''^rtgage upon all the lands and property hereinbefore mentioned 

to be sold and conveyedf 

AND it is further agreed that upon ratification by the 

Court of this agreement as hereinbefore mentioned, the party 

of the first part shall forthwithdisnisa the equity suit now 

pending in the Circuit Court for Itontgomery County, ?*aryland, 

entitled"* 1 1* 2 0 t h T ' e b r u a r y » 3900» in Circuit Court Montgomery 

County, in Equity, Chesapeake \ Ohio Oanal Company, a corpora-). 

tion under the laws of the States of Maryland and Virginia -

John K. Cowan, Hugh L. Bond, Jr., and Jos. Bryan, Trustees, 

Plaintiff 

vs. 

The (ireat Falls Power Company, a corporation under the 

laws of the States of Maryland and Virginia, Defendant -

Equity, Pile 1766." 



And that the party of the second part shall herev/lth 
dismiss a3 to tha party of the first part the equity suit 
now pending in Fairfax County, Virginia, entitled in the 
Circuit Court for wairfax County, file February 21st, 1899 -

Great Falls Power Company of Virginia 

vs. 
Chesapeake and Ohio Canal Company and the Potomac 

Fiver Power Company, Defendant." 

¥/ITH?!a<3 our hands and seals the year and day above 
written. 

[Trustees 
[of the Ches 
[apeake and 
[Ohio nanal 
[Company. 

The »reat ytiVla Power ^oixpehy. 

President. 







BTown e+ al.. Trustees, ) In the 
•a. ) Circuit Oourt for Washington Oounty. 

Chesapeake ft Ohio canal ) h o s . -4181 ft 4198. Iquity\ 
) 

Company et al. ) Consolidated Causes. 

John W. Rioh, being duly sworn according to i « , depoaea 
and says as follows: I am 29 years of age. and reside in the 
eity of Baltimore, Maryland; I em employed in the office of 
Oowen, cross and Bond, attorneys at law, of said city. On 
Tuesday, the ninth day of April, 1801, under instructions of Hagh 
L. Bond, Jr.. Wee.., I ealled, between eleven o'clock A. M. and 
twelve o'elock noon, at the offioe of the Hon. Isldor nayncg. 
Attorney-General of Maryland, and handed to Mr. Rayner in p«Mu* 

a oopy of the report and petition of John K. Oowen, Joseph Bryan 
and High h. Bond Jr., Surviving Trustees, filed in the ebove 
entitled cause, and the order of Oourt thereon dated April 8, 1901, 
which copy was xdaaxixkxjc identically the same as the copy 
attached to tb s affidavit. At the same tl e I asked Mr. Rayner 
to sign an admission of service of said oopy; Mr. Rayner said he 
wished to reed the pa^*r served, and preferred not to sign the 
admission of ser^ioe, but would arrange that nutter with Mr. Bond. 
I left the eow with Mr. Rayner. * 

On the same day, between the same hours, I oalled at the 
office of Hon. wa. Flmkney Whyta and presented to him in person 
the same oopy of said petition end order attached to this affidavit 
and asked Mr. Whyte to *lgn an admission of service; Mr. Whyte 
said that he no longer represented the State of Maryland in the 
above entitled consolidated causes, and referjam me to Hon, Isldor 
Rayn-r, Attorney General, aa representative of the State of 

1 



Maryland, and that he preferred not sign the admission of servioe; 

he also refused to retain said copy. 

On the same day, Between the same hours, I oalled at the 

office of Hon. Thomas M. Lanahan, and presented to him in person 

a <̂ opy of said petition and order, the same in all respects as the 

copy attaohed to this affidavit, and requested Mr. Lanahan to sign 

an admission of service thereon. Mr. Lanahan signed the admission 

of service and retained possession of the said copy. 

Stste of Maryland, in and for the city of Baltimore aforesaid, 

this tenth day of April, 1901. 

Witness my hand and Notarial 8eal. 

Sworn to and subscriber before me, a Notary Public of the 

Notary Public. 



BROTrf 37 AL. TWIST- 3, 
VS. 

TJK CH^SAPjSAK* 4 OHIO 

CANAL COUP ANY. BT AL. 

In the 
C i r c u i t court for Washington 
County, Maryland. in P/rutty. 

Noe. 4191 * 4193. Consolidated 
Causes. 

To the Honorable. th« Judges of Raid Court: 
The report end petition of John K, coven, Joseph 3rvan 

and Hugh L. Bond, Jr., surviving trustees, respectfully shows: 

1. That subject to the arrival of the Court these Trustee* 
have entered into an agre«fflent with the Croat Palls Power Company, 
a corporation of the State of Virginia, a duplicate original of 
which they file with this report and petition marked "Exhibit 
Agreement-. The Great Pallo Power company, pursuant to its 
aharteT purroses, wishes and intends to build a de?u across the 
Potomeo RiveT at the Greet Falls, a short distance below the 
aqueduct dam of the 7nited States. For this dam it wtehes to 
obtain the land on the 'erviund chore of the river neoeaaary for 
the abutment of tfea de» O B thet shore; this land, which i« not 
quite an acre in extent, belongs to the Canal Company, and is 
particularly describe,! under "A" of said ngreesicnt. 
The conatruction of the de»a and the other works of the Pow**r 
Company neoeaaitat«a the practical destruction of the old canal 
of the Potomec Oourony on the Virginia aide of the river, a»:d of 
the old rip rap dam by which water was turned into the old canal. 
The titl« to the property of the old Potomac Company, where it la 
Included in th« lines of the tracts acquired by the Great Falls 
Power Company, is now in litigetlon between the Power Company and 
these TTurtoes, in the courts of Virginia, 

1 



These Trustees hav^ also a suit pending in equity in the 
Circuit *?ourt for Uontgosery county, wherein s. pTellminaTnr injunc­
tion h«s been granted by thst court to restrain the Oreat ? D U S 

Power Company from using or interfering with eiiy proc»*rty of the 
Chesepeske and Ohio csnel Oo&peny in '̂ont̂ oiâ 'y County, ilarylsnd. 

The effeot of the said agreement is to dispose of all the 
litigation between these Trustees and the Great Palls Pewe* Com­
pany by sale to the Power coigpnny of the •; parcel of land 
necessary for the sbut!3*nt of its dam on the Maryland shore; 

and si so of the right, title end interest of the canal company 
in 

in D M !rar5«ty, as successor^* the old canal. 
3y the ter&s of the sets incorporating the Chesapeake *n\ 

Ohio Canal company, °nd providing for the accu sitlon '>7y it of 
all th« property end rights of th* old Potomac Company, the cannl 
Company is not required.to aalntatn OT use the Potc MO COMPRRIY • G 

canal on the Virginia side of the river *t Oreat palls, out la 
authorized to substitute therefor the canal on the Maryland stie. 

The price of Seventy-five thousand dollars, sentionel in the 
agreement, these Trustees believe and so atste to the court, is a 
fair price ani compensation to the Chesapeake a m Ohio Canal 
Cow^ N V srvl those Interestsi in its P'^operty, for the lanis, 
riparian and wate*** rights mentioned in the agrees ent to be dis­
posed of to the Oreat palls Power Corapsny. The land end rights 
so »li8roeei of are velJ.ebl© only for the development of the water 
power of the Potonao River at Oreat palls. Th« Oreat Pall* 
Power company h«s been authorised both by the state of Vlrvririie. 
en<l ov the state of Merviand to construct the works neces arv to 
develop that enter power; with the proviso, however, that the 
Power Company shall not interfere with the property of the Chesa­
peake »nd Ohio canal Company without the consent of T H O S E inter­
ested therein. 
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•These Truateea are advised that in the legielatton both of 
Virginia end of Varyianl, the worka of the Oreet ?ails? Powor com­
pany are evidently considered by the legial attires of the respective 
states ae of public interest and utility, a m th^t these Trustees, 
as rervresenting all lntereata in the Canal Ccnany's propcrtv 
under tne orders of this court, ehould agree to a fair an/1 xason 
reasonable price, rather than seek to exact a price whi^h the 
Power Company <"*snnot afford to pay. 

Wherefore these Trustees and petitionora pray, thet an order 
Fiay b« entered herein ratifying and approving the aaid ag-eeriont 
b**t"«"*}en these oetitionora and tne Qr^at Palis Power ^*ovv^>w^ da*cd 
Mereh 19, 1901, and filed herewith marked "Exhibit Agreement"; 
that theae Trustees be authorized and empowered to execute the 
d«**l* mentioned in acid egr^^ment, on the terms therein stated, 
and to convey thereby the interests of all parties to this cause 
into and out of the properties therein mentioned and conveyed; 
and t.nat the prooeeda of such sale or disposition of the properties 
be applied to pay end di8charge the intereat end principal of the 
bon<ls of the Chesapeake and Ohio canal company issued under 
authority of the Act of Maryland of 1378, chapter 53, MBtittMl 
in thes« proceedings. 

And your petitioners will ev«r p m y 4c. 



Stat^ of ;Jaryl»nd, 

c i t y of Baltimore, to wit 

I Hereby certify, that on this (o 

lay of April, 1901, before me, the subscriber, a Notary pufi&lo 
of the State of Maryland, in and for the city of Baltimore afore­
said, personally appeared High L. Bond Jr., and made oath in duo 
form of law th»t he la one of the trust«es named in the foregoing 
T»«roT»t end n*»tition, that he Knows the contents thereof, ani thst 
the matters and things therein stated are true as of his own 
knowledge, except the matters and facts stated on Information and 
belief and *>s to them he believes fh«»ri to be t̂ aio* 

Witness lay hand and Notarial seal, the day and year aforesaid 



Brown rH al., Twrt»i»« ) In the 
v s . ) Circuit court for Washington County 

&he Chesapeake and Ohio 4191 * 4193, in isr-ilty, 
Qen*l Oormeny, et al. _j Consolidated Senses. 

O r d e r . 1 

Cose now John K. cow en, Joseph Bryan and Htgn L. Bond, Jr., 
Surviving Truateea, w their solicitors, present to tho Court 
their r**vyr»t and petition, wherein t h ^ atata set fo^th the con­
tract dated March 19, 1901, between thesi and the Great Falls 
Power company, and pray that as order say be entered herein approv­
ing said contrast, and directing; Bm said Trustees to execute t»* 

deeds therein mentioned, conveying all right, title and interest 
of The parties to this eeuse into or out of the property so con­
veyed; and directing that the proceeds of the property no dis­
posed of fc* arpliM to pay and discharge the interest end principal 
of the bonis issued under the Act of Maryland of 1073, chapter 
53. Whereupon, this day of April, 1901, by tho 

Circuit court for Washington County, ordered that the matter of 
the -above mentioned report and petition be ?et for hearing on the 
tUTlL- day of April, 1201; and that a copy o<* said r*&v?% and 

petition an-: o ' this order be served on the solicitor of record 
of Ufc§ State of V&aryland, a m the Attorney-feneral of said State, 
am «n tii* nhAftaoeake and Ohio Canal comrany es*l Its solicitor of 
record, on or before the S<>^ day of April, 1901 





Brown e' al., Trustees, ) In the 

vs. ) Olroult Oourt for Washington County. 

Oivsapeske ft Ohio Canal ) No* . 4191 ft 4198. Equity. 

Company et al. ) Consolidated Causes. 

John W. Rich, being .inly sworn according to la*, deroaes 

and save ss follows: I am 29 years of age, and reside in the 

city of 3sltiiPore, Maryland; I am employed in the office of 

Cowen, Cross and Bond, attorneys at law, of said city. On 

Tuesday, the ninth day of April, 1901, unler instructions of Hugh 

L. 3ond, Jr., Esq., I called, between eleven o'clock A. M. and 

twelve o'clock noon, at the office of the Hon. Isidor Rayner, 

Attorney-Oeneral of Maryland, ant handed to Mr. Rayner in person 

a copy of the report and petition of John K. Cowen, Joseph 3ryan 

and Hugh L. Bond Jr., Surviving Trustees, filed in the above 
entitled eause, and the order of court ttoersoll dated April 8, 1901, 

which copy was idwxfcxakry identically the same as the copy 

attached to th s affidavit. At the same til e I asked Mr. Rayner 
to sign an admission of service of sail copy; Mr. rayner sal I he 

wished to read the paper served, and preferred not to sign the 
adnlssion of service, hut would arrange that BRtter with Mr. Bond. 
I left the copy with Vh\ Rayner. 

On the seme day, between the same hours, I called at the 

office of Hon. Wm. Pinkney Whyte and presented to nin in p ̂ son 

the same copy of said petition end ordew attached to this affidavit 
and *sked Mr. Whyte to c ign an admission of seorwlOO; Mr. Whyte 

said that he no longer repreeented the State of Maryland in the 
nhrwe entitled Consolidated osnres, end reformed : e to Hon, leidor 

Bayn«r, Attorney Oeiirrai, as representative of the State of 
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Maryland, nnd that ha preferred not sign the admission of servioe; 

he also rejfused to retain said oopy. 

On the same day, between the same hours, I called at the 

office of Hon. Thomas M. Lanahan, and presented to him in person 

e 'opy of said, retition and or'.'°r, the same In all reap sots as the 

copy attached to this afCidavit, and requested Mr. Lanahan to sign 

an admission of servioe thereon. )is, Lanahan signed the admission 

of service and retain*; possession of the said copy. 

Sworn to'and subscriber before r a e , a Rotary Public of the 

State of Maryland, in and for the city of Baltimore aforesaid, 

this tetttB day of April, 1001. 

"Vitness my hand tnd Notarial seal. 

N o t a r y P u b l i c . 



Brown et al 
vs. 

The Chesapeake & Ohio 
Canal Trueteei et, al. 

ITT TTT; "IRCTTIT COURT FOR ?ASJrTPOTON 
COtJHW, Maryland. flns. 4191 and 

4l°8. In Rqutty. Consolidated 
Causes. 

To the Honorable, the Judge of said Court:-

7 ve Report and Petition of John F. Cowen, Joseph Bryan 
t<nd TTugh T*» Bond* Tr.. Surviving Trustees, respectfully s h o w s : — 

a. m n i oy ,ne oroer enT;erec .*.n *n?.s cause v U i . ^ , o ', 
1894, upon the petition r these T m e t see filed heroin January 
30, 1S94, this Honorable Cnnrt did authorize these Trustees to 
execute and deliver a contract/with the Chesapeake & Ohio Trans 
portation Cof.p.r.. of Washington County mentioned in said peti­
tion, copy of which is filed there ith mar-ad Exhibit A t and 
< h i n Court rid further order, adj*un e and decree that the per1 ot 
of four years frô a the. rirst da; of May, 1891, mentioned in 
sub-section six of Section Fi^e of the decree entered in these 
sensOildated causes o n ih< seoo d day ef Ootobor, 1890, he for 
t̂ ood and ittffi"ient cause shown extended to the »nd of «5.x 
ynars from the first day o" May, 189*. From said order ,-\nd 

decree of July 30, 1894, appeal was taken by the State of Maa*y-
land fee the Court of Appeals, a- d the decision o the Seurt o f 

Appeal! u p o n H u o h appeal aff imtafe t'is Bald order of this Court 
peoif lied J m e 17, 1«96. 



Pursuant t© the nJrtheritj1 •:.!•>'an V'.em hj» said order of 

July 30c ift«4, affirmed by the 6enrt "f Appeals na aforasaid, 

these Trust-iee old ddtHBHM aiw deliver saAd contract between 

th*» and the Chesapeake Ohio Traneporftat.ion Company of Wash-

petition of January 30, hut '.-*Ane - '.h < delay occasioned 

by the appeal of the Stat* of tfar.-O.-nd the BAAd contract b*cams 
a*r*»^ * 4-tr* a « 1 v W t R n t n * « V ftVa rtAUnr^i- / » « * » » 1 flOfi n n \ ( - > . * . ' f > 7 ' / ( l . V ^ ti"f% \TiTi W. \ >il r>r!f7 f T V . — f U t r V r . ' ~ n > J A O ^ U I 

SECOND). aeginnAng with the calendar year lfi9fi the said 

contract haa been in full force nnri effect wAth^v.t interruption 

or panaian by reason a£ any V c a k or accident rendering tijn 

oanaA unnawigable, fit from any oV'cr cause. Th* banal has boon 

M a i n t a i n e d a» a navigable highway and in the highest st ta of 

efficiency at an,- time since Its c o n s t h i c ion. The said 

Chesapeake A Ohio Transportation Company nf #BittrfJ%ten County 

h.ve rej-ul"»rly in each year wade freed to those Tmntaes its 

%W9 from their tniaU estate over and above the ejepen^ea i f 

ordinary operation and ra; nir Of »«id canal will not ha lass 

in anv yeAr than e3LOO*0OO», and any deficiency .in nat revenues 

to equal said an o tint in cm;- year will be made good by said 

t ra: i spa rta t A an oonpany* * 

.••./i.-./Vi.'. j.n accordance "n vi* c ?. reo j.-ons T.o ~n*?ee 1 . iiS"* 

ta»H contained An the decrat.pl order entered An these consolidated 

Baaooa October JJf 1890, these Trustees have annually applied Iff. 

!B 1 paynant of the amount of monay bo-rowed by than %# 

p?->y axpansaa and companaatAon to t;?a RacoAvera, ^Ath interest 

thereon, and (2) to pay ̂ r.d discharge the amount of laeney bor­

rowed by ',hew to defray the coat of re-airAng ard restcrAng 

the canal, 1th Antarast tharaon, as wall the nat re»em.aB of 

••'•100,000 per year under th- eaAd con treat an a lf».rge Bcrticn of 

tna cash An the\r r. nde da^lv^d fr^n tiiieAr cpera*iona 1 , 1 

file:///TiTi
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canal prior to the oalendar year 1896, and shown in their 

report filed herein April 18, 1^96. The aggregate total 

of the suns so borrowed by these Trsu ees, with interest on 

the unpaid portions thereof to December 31, 1900, wis $674,922.64 

of which aggregate these Trustees hare paid $563,922.44. leaving 

unpaid $121,000 of the principal sun borrowed to defray the 

cost of repairing and restoring the canal. Of the cash 

balance o^ '56,939.73, shown in the said report of these 

Trustees dated April 18, 1896, there remains in their hands 

#3,017.09. There also remains in their hands unexpended 

as yet £12,900,00 of fc] 15,000 received by them from the 

United States under the agreement approved by this Court in 

regard to the raising of the Government Dam at the Great Falls. 

These Trustees mahe the subject of a separate report a 

contract recently negotiated between «IMM OMfc'.MMI Great Falls 

Power Company for the s^le by the Chesapeake and Ohio Canal 

Company and these Trustees of certain lands and rights at the 

Great Falls o~ the Potomac in Montgomery County, Maryland, 

for the sum of #75,000. 

FOURTH. As will appear by reference to form of agreement, 

Exhibit A., filed with the petition of these Trustees January 

30, 1894, the contract between these Trustees and the Chesa c r e 

A Ohio Transportation Company of Wad) ington County as originally 

negotiated and ava<le contains the folic ring provision:-

"This contract shall continue for the term of ten years 

and thereafter shall continue until terminated by six months' 

written notice from one of +he parties to the other of the la­

tent ion to terminate it," 

The said contract became effective as of January 1, 1896, 

and the first five years of the term expired Pooember 31, 19^0, 

The Chesapeake & Ohio Transportation Company of Washington 

County is willing and has agreed with these Trustees that the 



said contract shall nin for the full term of ten years, to wit; 

to and including December 31, 1905, in precisely the sane form 

and with the sane guaranty to these Trustees; provided this 

Honorable Court will by order entered herein make a further 

extension of the period mentioned in sub-section six of Section 

Five of the decree entered in these consolidated ouases on the 

second day o? October, 1390 f which period was by the said order 

of July 30 1894 extended to the end of six vears from 

first day of May, 1895, to wit: toMay 1, 1901. 

FIFTH. These Trustees respectfully state to the Court 

that the continuance 0 ^ the said oohtraot will greatly benefit 

the trust estate in their charge; that the general maintenance 

of reasonable transportation charges by the railroad carriers, 

especially by The Pennsylvania Railroad Company, The Baltimore 

& Ohio Railroad Company, The Chesapeake & Ohio Railroad Company 

and The Norfolk Western Railway Company, WhloSi companies 
servo either the same coal fields from whi- • the canal derives 

its traffic, or coal fields competitive with those of the canal, 

makes it possible to transport coal on the canal, both for local 

consumption and coastwise shipment, on tolls and charges remuner­

ative to the canal and all en, -.̂ ed in canal transportation* 

At no time sinoe these Trustees took charge af th'i ca- al in the 
Pall of 1891 have commercial conditions, including rates for 

rail transportation, been so favorable to traffic on the canal 

as at present, and there is in those conditions every assurance 

of their continuance, especially so far as the rates of rail 

Carriers *->~p, -oncerned. 

The guaranteed revenue secured to these Trustees by the 

oontinunnoe for five years longer of the said contract with 

the Chssapea e & Ohio Transportation Company of -ashington 

County will not only provide for the payment by these Trustees 



of the unpaid bal>moe of the money "bo-rowed by them for repair-

in and restoring the oanal, but will provide a fund of not, 

less than -350,000 for distribution to such interests as the 

Court may fim- entitled to receive the same. As to such 

further distribution these Trustees will require the further 

directions of the Court in these consolidated Causes. 

WHKFJ570RE, these Trustees and Petitioners pray:-

1, ^hat an order mav be entered herein ^atif,ring 

and approving the continuance of the said agreement between 

these Trustees and the Chesapeake & Ohio Transportation Company 

2, T^at uch order provide that the period of four 

years from tl e fijrst day o^ Kay, 1891, m ntioned in sub-sect ion 

six of Section "̂ 'ive of the decree entered herein on the second 

day o" Octob r, 1890, and extended by decretal order herein of 

July 30, 1894, to May 1, 1901, be further extended for a period 

of five "^ears from said last mentioned date, to wit? to May 1, 

J , • V ' D 9 

3, That t h e Court may upon reference, or nfter such 

hearing as it ma i r order, give further directions and instruc­

tions to these Trustees as to the application of the net revenues 

coming into their hands from their trust estate after the pay­

ment therefrom of the unpaid balance of money borrowed by them 

for repairing and restoring the oanal, with, interest thereon, 

as directed by said decretal order of October 2, 1890. 

And vouT" petitioners u'JLll e^er prajr, &o. 

TRUSTEES 

SOLICITORS. 



af ores-; d. 

8TAT1 oy MAHX3UUC}), 
CITY 07 BALTIMORE, to wit:-

I HRRXBT CERTIFY that or this -^_l>Uy>//\. 

day of (aJLSIAJL . I* b w year I 9 0 3 - . W o r e |he subscriber, 

a Kotary Public of the &ta%* of Maryland in and for sati City, 

personally appeared Hugh L, Bond, Jr.and made oath in due 

form of law t^at he is one of the Trustees na:aed in t i e fore-

go.in a" He port and Petition: that e knows the contents f'e reef \ 

an<-: that the natters and facts therein stated are true of his 

own knowledge. d^X'^O' si^fy ifh, 
•irr t^tr")*} hand i d notarial ?;eal thfl day and vear (/ 

6 



Bro-7i et al, 
vs. 

The Chesapeake Ohio 

Can.nl Trustees et al. 

IN THE CIRCUIT COURT EOR wasr. 

JfKTTOJj < "'TV, aaryfcana. 
Ncs. 4191 *nd 419ft. In Equity. 

Consolidated causes. 

ORDER OV 0 OT7RT 

Cone no-v John K, Cowen, Joseph Bryan and Hugh T-. Bond, Jr, 
Surviving Trustees, by +/heir Solicitor and present to the Cotxrt 
their Report and Petition praying the approval by ••he Geurt 
of the continuance by then of a certain contract hereto'h re 
authorized by order of July 30, 1894, in those cai r r s , between 
the said Trustees and th* Chesapeake & Ohio Transportation Com­
pany of Washington Courtty, and also p'-aying the passare of an 
order herein providtn that the period of four êar?" from t ve 
first day of Vay, 1891, mentioned in sub-sect ion six of Section 
Eive of the decree entered herein October 2, 1890 ( and extended 
by said order of July 30, 1894, to May 1, 1001, be fur+"'er ex­
tended for a period of five years; th« + is, to Kay 1, 1906, 
whereupon it is this M***** (>-." of April, 1901, by the Cirou* 
Court for Washington Ccunty, ordered that 'he natto? of the 
above mentioned report and petition st nd for hearing on the 
20th day of April instant, and that a oopy of +.he a-id report 
and petition and of thi» • ~der be so"'red on the solicitor of 
record for the State of Maryland, nd on the Attorney-Oereral 

http://Can.nl


Of 9 $ M Stat«t-jtfMl on The Ch«»Aj .*H>* w<1 f>hlo Ganivl Gewpnhy 

> - a bo?.loiter of reo rd, on or before >k* 10th day of 



In the 
Circuit Court for 
Washington County. 

IN EQUITY. 

Nos. 4191 and 4198, Equity. 

Brown et al., Trustees 

vs. 

The Chesapeake & Ohio Canal Co. 

Mr. Clerk:-

Please file these 

Exceptions and annexed copy of 

propositions 

Attorney for Exceptant 

^2? 



Brown, 9 t al Trustees In the 
Circuit Court for 
Washington County 

vs. IN EQUITY 

)Hos. 4191 and 4198 Equity. 

The Chesapeake & Ohio Canal Co. ) 

1 

TO THE HONORABLE, THE JUDGES OP SAID COURT: 

Your exceptant Janes P. McLaughlin, excepts 

and objects to the ratification by this Honorable Court of 

the contract of sale of John K. Cowen, Hugh L. Bond, Junior, 

and Joseph Bryan, Surviving Trustees, to the Great Falls 

Power Company (a corporation) heretofore reported to and file 

in the above entitled oause, of certain property, righto arid 

franchises as set forth in said contract annexed to said re­

port, for the sun of seventy-five thousand dollars ($75,000.) 

for the following reasons: 

First:- Because the said sun is inadequate. 

Second:- Because your exceptant did, on the 

day of April, 1901, nake the said Trustees by delivery to 

Mr. Fugh TJ. Bond,Junior, one of said Trustees, a written 

offer of one hundred thousand dollars (§100,000.) cash, for 

said property, rights and franchises; a copy of vhich said 

offer is hereto attached and is prayed to be taken as a part 

hereof; and said offer was and is bona fide; and that your 

exceptant is ready and able to comply r/ith the terns there­

of. 

Third:- And for other and further reasons to be as­

signed at the hearing of these exceptions. /; . 

And as in duty & c , 





Baltimore, Md., April 17th., 1901. 

Messrs. John K. Cowen, 

Hugh L. Bond, Jr., and 

Joseph Bryan, 

Trustees of the Chesapeake ft Ohio Canal Co. 

Dear Sirs:-

I beg leave to make to you the following pro­

position: I am desirous of acquiring certain additional 

land and riparian rights bordering on or upon the Potomac 

River at or near the Oreat Fall.'-, thereof in the States of 

Maryland and Virginia for the purpose of utilizing the same 

in the construction of a water-po./er plant. The dam which 

I propose to construct begins a short distance below the 

present Government dam and will abut on the Maryland shore 

about opposite Lock Ho. 20 of the Chesapeake ft Ohio Canal Co. 

Said dam is to be built on an elevation of say one hundred 

and fifty and three-tenths feet (two-tenths feet lower than 

the Government dam) above mean low water of the Potomac at 

Georgetown; that is to say, at about the level of the pres-

ent aqueduct dam at Great Falls; and it fes=iEgg necessary for 

the construction of said dam that I should obtain ownership 

of certain additional land on the Maryland side and which 

said additional land is now owned by the Chesapeake ft Ohio 

Canal Company on which the said dam may abut on said Mary­

land side. I further desire to obtain from the Chesapeake 

ft Ohio Canal Company all such riparian rights now owned by 

it as may be required for the full and complete development 

of the water-power at the said Great Falls. I desire fur-

ther to obtain title, in fee, •&£ the tract of land beginning 

at a point on the south boundary fence of the land now occu­

pied and claimed by the United States Government near the 

Aqueduct Dam, said point being twenty feet west of the cen­

tre-line of tho present tojtepath (and a short distance above 



Lock 20); thence with the line of the said United States 

Government fence to the west boundary of the tract of land 

deeded by William Hayman to John 0. Ingles, Trustee otf the 

Chesapeake & Ohio Canal Company, dated January 9th., 1836; 

thence with the west boundary of said tract in a southerly 

direction to a point due west of the northern end of Lock 

19; thence east to a point twenty feet west of the centre­

line of the present tow-path; thence parallel to said tow-

path and distant twenty feet from its centre-line in a north­

erly direction to the point of beginning; and also all of 

the riparian and water-rights belonging to the Chesapeake & 

Ohio Canal Company in the Potomac River between the Govern­

ment Dam and a point on the Maryland shore opposite the low­

er end of an island in the Potomac River, known as "Cupid's 

Bower" subject, however to the reservation t5 the Chesapeake 

and Ohio Canal Company of the right to the full and free use 

and enjoyment of all lands and property of said Company be­

tween the points aforesaid, and of any rights thereto per­

taining, so far as the said Company, its successors or as­

signs may deem necessary or proper for the development and 

operation of the said canal as a navigable highway, and with 

the proviso that I shall erect no dam or works in the said 

river other than that dam and works above referred to with­

out the further approval and consent of the said Chesapeake 

and Ohio Canal Company or such persons as may be duly author­

ized to give such consent for and on behalf of the said Ca­

nal Company; it being my purpose, to secure, subject to the 

above restrictions and proviso, all the riparian and water-

rights in the said river between the points above mentioned, 



In case it should be found that the dam which I 

propose to build as above set forth cannot properly be an­

chored within the land above mentioned on the Maryland side 

I would like to secure the right to tie the said dam into 

the masonry of Lock 20; and will agree that, in the construc­

tion of said dam and abutment no injury or any act giving a 

reasonable apprehension of injury shall be done the said 

Lock or canal; and all the expense of the work eas said con­

struction shall be done at my cost, and that no interruption 

shall thereby be made to the traffic of the canal by reason 

of said work. 

The property and rights for which I am now making 

this offer includes all and singular the rights, title and 

interest which you as Trustees for the Chesapeake ft Ohio Ca-

nal Co. Amay have or claim to have in a certain strip of land 

y Vwithin the county of Fairfax, State of Virginia and which 

was originally claimed by the old Potomac Company, the pre­

decessor of the Chesapeake & Ohio Canal Company, and which 

said strip of land or ground is k n o m as the Canal Strip 

and was formerly the bad of the canal of the Old Potomac 

Company and which commences at a point on the Virginia side 

of said river about half a mile above the Great Palls of the 

said Potomac River, and below the United States Government 

Aqueduct dam; and which said strip runs through a tract of 

land heretofore belonging or supposed to belong to the heirs 

of the late Benjamin P. Butler, and generally known as the 

"Toulsen Tract" and continuing through said tract of land 

for a distance of about one mile and connecting again with 

the Potomac River, I to be given the right to elect at any 

time in lieu of a deed of the aforesaid property and rights 

on the Virginia side, to take an agreement to convey the same 



whenever I shall designate and direct. 

The quit-claim deed or agreement above referred to 

shall confer upon me the right, privilege and authority to 

use or remove or destroy what is known and designated as "vi 

rip-rap dam at the in-take of the Old Potomac Canal at the 

northern end of said canal strip; together with any and all 

material, stone or masonry in the bed, or old reek- of the 

said canal strip. Included in the property and rights for 

which I make this offer, I desire nhall be the right, if I 

shall so wish, to raise temporarily the crest of the dam 

hereinbefore mentioned as proposed to be built, by means 

of a temporary or -EBmovable crest generally known as a flach-

boarOto an additional height not exceeding five feet, pro­

vided the raising of said flash-board/shall not damage or 

produce serious threats of damage to the canal works or pro­

perty of the said Company; or cause any interference with 

the full and complete operation of the Georgetown level of 

said canal as no>v operated, either by intercepting or inter­

rupting the natural flow of the river, so that the dam of 

the Company at Middle 'I'alls (maintained as now and heretofore 

and not as a tight dam) may be insufficient to supply said 

Georget ovm level or in any other manner. And in case at any 

time the raising of said flash-board/shall in the opinion 

of the engineer or manager of the Trustees of said Canal, 

their successors or assigns, or in the opinion of any offi­

cer charged with the operation of said canal, threaten dam­

age to the canal works or property thereof, or cause any in­

terference .-/ith the full and complete operation of the said 

Georgeto/n level as aforesaid; and if I shall fail after 

reasonable notice to lower or remove said flash-board^so as 

to prevent such threatened damage or interferanee then any 

employe or agent of yours* your successors or assigns or of 



said Canal Company or persons lawfully operating the same 
I 

shall have the right (but may not be required so to do) to 

lower or remove said flash-boardy I to be held responsible 
al 

for any damage or loss to the said Canal Company growing in 

any manner out of the use of said flash-board/ 

I now offer to give the sum of one hundred thousand 

dollars (§100,000.) for a conveyance to me or to my heirs 

or assigns of the rights, franchises and property especially 

mentioned or described, with a good and merchantable title 

(having in view the proposed uses thereof as hereinbefore 

mentioned) and free of all encumbrances, and will, on or be­

fore Thursday April 25th., 1901, make a deposit with you on 

account thereof of ten thousand dollars ($10,000.) (to be 

returned to me or to my order however, in case such sale be 

not ratified by the Court having Jurisdiction or in «««« or 

your inability to so convey by such good and merchantable 

title and free of all encumbrances) and rill pay in cash, 

the balance of ninety thousand dollars (§90,000.) upon the 

delivery of apt and proper title-deeds to me or my heirs or 

assigns of said property and franchises; a reasonable time 

to be allowed me for a search of title and praparation of 

papers. 

I beg leave to request that you report the above 

offer to the Circuit Court for Washington County for its con­

sideration and ratification and that it be so reported before 

Saturday, April 20th., inst., inasmuch as I am informed that 

another offer for the same property and franchises (but of a 

much less sum of money) is now before that Court for its ac­

tion thereupon on that date. I have, for some time, been 

making an examination of the above property with a view of 

purchasing the same and have already acquired certain other 

property and franchises there situate, which are absolutely 



indispenable to the development and utilization of the water-

power of the Ireat Palls. 

The above offer would have been made at an earlier 

date but I was informed (and as I supposed credibly so) that 

there was no occasion for the making of an offer for several 

months to come and it was only day before yesterday that I 

learned of the necessity of making it at this time. 

Thanking you in advance for making the report of 

my offer as requested above, I am, 
Very truly yours, 





Brown, et al 
In the 

The Chesaoeake and Ohio Canal Circuit Court for Washington Countv. 

•Trustees, et al. In Equity. 

To the Honorable, the Judges of said Court: 

The Answer of the State 
of Maryland, by Isidor Ravner its Solicitor AND Attorney General, to 
the oetition of John K.Cowen,et al, IN this Court exhibited, respect­
fully reoresents, that the State objects to the granting of the orders 
Drayed for in said DETITION UDON the following grounds. 

1st. That no sufficient grounds haze been shown for the contin­
uance of the contract between the said Trustees and the Chesaoeake 

• 

AND Ohio Transoortation Oomoany cf iVashin̂ ton County, or for the 
oassage of an order extending the period of time mentioned in sub­
section six OF section five of the Decree entered upon October the 
second 1390. 

2nd. That there has been an entire failure and default to carry I 
out the reouirements and conditions of said Decree, and that the sale 
should be DROCEEDED with as is by said decree directed. 

3rd. That the Reoorts of the Trustees conclusively show that 
there is no Dossibility of oerforming the reouirements and conditions 
of said decree, and that tbereucon there should be no further order 
OOSTOONING the sale. 

t̂fa I'h21 3 further* oostocnghtic r z c£ t b 6 ssl 6 ussins 8 dsstruotvioii 
of the States interest, and would render the investment of the State 1 

entirely valueless, and that under the Decree and under and by virtue 
of the opinions heretofore rendered by the Court of AoDeals, the Statfe 
is now entitled to demand a sale of the canal. 

Solicitor and Attorney General. 

Affirmed to by Isidor Rayner, Attorney General, on behalf of 
the State of Maryland, this 17th.,day of Aoril 1901. 

Notary Public. 





BROWN ET AL. TRUSTERS, 

VS. 

THE CHESAPEAKE A OHIO 

CANAL COMPANY, ET .AL. 

IN THE CIRCUIT COURT FOR 

WASHINGTON COUNTY, MARYLAND. 

IN EQUITY. Nos. 4191 & 4198. 

CONSOLIDATED CAUSES. 

oooOooo 

Service of copy of Petition of John K, Cowen, Joseph 

Bryan and. Hugh L. Bond, Jr., Trustees, in regard to the con­

tract with the Chesapeake and Ohio Transportation Company 

of Washington County, and Order of Court thereon, dated 

April 8th, 1901, admitted this 9th day of April 1901. 





BftOTO ET AL. TRUSTEES, 

VS. 

THE OHflBAPBAKE A OHIO 

CANAL OOJIPANY, ET AL. 

IN THE GIRO'TIT COURT POP 

WASHINGTON OOUNTY; MARYLAND. 

IN EQUITY. Nos. 4191 & 41PS. 

CONSOLIDATED CAUSES. 

Service of copy of Petition of John K. Co v«n ; JesMBgih 

Bryan end High L. Bond, Jr., Trus-ees ; In "ogard to WW non-

tract ?r.4th the Chesapeake end OhAo Transport at ion OoMp.>ny 

of faa&inctsB County, and order of Court thereon, dated 

April 3th, 1901, ;'.dnittsd this 9th day of April 190.1. 





BROWN ST AL. TRUSTEES, 

VS. 

THE CHESAPEAKE & OHIO 

CANAL COMPANY, ST AL. 

) 
4 

) IN THE CIRCUIT COURT FOR 

WASHINGTON COUNTY, MARYLAND. 

IN EQUITY. Nos. 4191 ft 4196. 

CONSOLIDATED CAUSES. 

Service of copy of the Report and Petition of John 

K. Cowen, Joseph Bryan and Hueh L. Bond, JrlTin'rigartf. to 

the a-crecnent between said Trust eee and the Great Pall*. 

Power Company, and the Order 0 f Court theraon date* April 

8th, 1901, admitted this 9th, day of April 1901, 



In the Circuit Court 

for 

Washington County. 

In Equity. 

B R O W N 
et al. 

V 8 . 

The Chesapeake and Ohio Canal 

C ompany. 



Brown, et al, ) I" the Circuit Court for 

vs. ) Washington County, 

The Chesapeake and ) In Equity. 

Ohio Canal Company. ) No*. 4149 and 4198 Equity. 

To the Honorable, the Judges of said Court 

Your exceptant 

respectfully states unto your Honors that he is a citizen of and 

tax payer in the State of Maryland,^that he excepts and objects 

to the ratification by this Honorable Court of the contract of 

sale of John K. Cowen, Hugh L. Eond, Junior, and Joseph Bryan, 

Surviving Trustees, to the Great Falls Power Company ( a corpora­

tion) heretofore reported to and filed in the above entitled cause 

in this Honorable Court of certain property, rights and franchises, 

as set forth in said contract annexed to said report, for the sum 

of Seventy-Five Thousand Dollars, for the following reasons: 

First: Because the said sum is inadequate. 

Second: Because the said Trustees have received a bona fide 

and more advantageous offer, to wit: the sum of One Hundred Thous­

and Dollars cash, for the identical property, rights and franchises 

mentioned in said contract of sale. 

Third: Because it is to the best interests of your ex­

ceptant and of all other tax payers in this State that the highest 

and best price offered for said property, rights and franchises 

should be obtained by said Trustees. 

Fourth: And for other and further reasons to be assigned 

at the hearing hereof. 

And as in duty, &c., 





Brown, 

et al., 

vs. 
Chesapeake ft Ohio Canal Co., 

In the Circuit Court for 

Washington County, 

In Equity. 

Nos. 4191 and 4198. 

TO THE HONORABLE, THE JUDGES OP SAID COURT: 

The petition of Joseph W. Hazell respectfully states unto your 

Honors that he is a citizen and tax-payer of the State of Maryland, and 

as such, is advised, that he has a legal interest in the proceeds of the 

sale of the property of the Chesapeake and Ohio Canal Company or of any 

part thereof; and that therefore he has the right to except and object to 

the ratification,by this Honorable Court, of any sale or sales. 

He therefore prays your Honors to pass an order making your peti­

tioner, party defendant, with leave to intervent therein in such manner as 

may be right and proper for the preservation of his said rights in the 

premises. 

And as in duty, ftc., 

Leave granted as prayed, this 1—~J day of April, 1901 

fi *it V. 

"lake affidavit before Clerk. 





Brown, et al, 

Trustees, 

vs . 
The Chesapeake & Ohio Canal 

Company. 

In the Circuit Court 

for 

Washington County, 

In Equity. 

Kos. 4191 and 4198. 

TO THE HONORABLE, THE JUB3ES OP SAID COURT: 

The petition of James P. McLaughlin, respectfully states unto 

your Honors: 

First: That in pursuance of the terms contained in his offer here­

tofore made to John K. Cowen, Hugh L. Bond, Junior, and Joseph Bryan, Trus­

tees in the above entitled consolidated cases, he did on this twenty-fifth 

day of April of Api'tl', 1901, tender to the said John K. Cowen, one of the 

said Trustees, a certified check for the sum of Ten Thousand Dollars, fully 

described in the letter of this petitioner to Hugh L. Bond, Jr., and others, 

of said last mentioned date, which said letter was returned to your petition­

er by said Cowen,(^vide affidavit of Edwin Eareckson, Jr., hereto attached 

marked Petitioner McLaughlin's Exhibit "A", and is prayed tc 
A 

be taken as a part of this petition. 

Second: That this petitioner hereby renews his said offer (a copy 

of which is attached to the exceptions of this petitioner heretofore filed 

in the above cause on the 20th., day of April, 1901,) and tenders himself 

ready and willing to pay into this Honorable Court the said sum of Ten 

Thousand Dollars, as an evidence of his bona fide offer. 

Third: That the aforesaid Trustees, have without any just or reason­

able cause, refused to report your said Petitioner's offer to this Honor­

able Court, although their duties as such Trustees require that they should 

do so, and your Petitioner states that he has made every possible effort 

to induce said Trustees to make such report without avail, 

W H E R E F O R E your Petitioner prays your Honors to pass an 

order directing the aforesaid Trustees to report his said offer to this 

Honorable Court for its consideration. 



STATE OP MARYLAND, BALTIMORE CITY, Set: 

I HEREBY CERTIFY, That on this 25th., day of April, in the year 

nineteen hundred and one, before me, the subscriber, a Notary Public of the 

State of Maryland, in and for the City of Baltimore aforesaid, personally 

appeared James F. McLaughlin, and made oath in due form of law that the 

matters and facts stated and set forth in the foregoing petition are true 

as therein stated. 

AS WITNESS my hand and Notarial Seal. 



STATE OP MARYLAND, CITY OP BALTIMORE, TO WIT: 

I HEREBY CERTIFY, That on t h i s i W day of April, nineteen 

hundred and one, before me, personally came Edwin Eareckson, Junior, to me 

well known, and made oath in due form , as follows, that is to say: 

1901, between the hours of two and three P.M., visit the office of Mr. 

Hugh L. Bond, Jr., in the Baltimore and Ohio Central Building, in Baltimore 

City, and upon inquiring for Mr. Bond was informed by a gentleman sitting 

at one of the desks in Mr. Bond's outer office and apparently connected 

with the office, that Mr. Bond was out of town and was expected to return 

daily. I then visited the office of Mr. John K. Cowen, in the same build­

ing, and there handed to Mr. Cowen personally the letter referred to in the 

petition of James F. McLaughlin to which this affidavit is attached and 

marked Petetioner McLaughlin's Exhibit "A", as also a certified check for 

the sum of Ten Thousand Dollars particularly described in said letter. 

Mr. Cowen read the letter and said "you will have to see Mr. Bond about 

this." "What is this anyway?" "Mr. Bond has this matter in charge." 

"Who is Mr. McLaughlin?" I answered "I bring the letter and check from 

Mr. Hazell." Mr. Cowen said "Iknow nothing about it." "You will have 

to see Mr. Bond," and returned the letter and check to me. I said "do 

I understand you will not receive the letter and check?" He answered 

"I know nothing about it." "You will have to see Mr. Bond." I again 

asked him "I xmderstand you will not receive the letter and check." He an­

swered, "No sir." "I will not receive it," and left me in the outer office 

and went into his private office. I then left and returned the letter 

and check to Mr. Joseph W. Hazell, in t.he prê sjence of Mr. McLaughlin. 

That at the request of Mr. Joseph W. Hazell he did on April 25th 

Subscribed and sworn to before me, a Notary Public of the State of 
Maryland, in and for Baltimore/lz'ity^? ^^ZT) 



J O S E P J 10V. 1 [ A Z E L L , 
A t t o r n e y a t L a w , 

931-033 C A L V E R T T 1 U I L D I N G , 
S. H . O O R . F A T B T T T B «b S T . P A U L S I S , , 

13 A l j T I M O H K , M D . , TJ. S . A . 

Messrs. Hugh L. Bond, Jr., and others, Trustees 

Chesapeake & Ohio Canal Company, under appoint­

ment Circuit Court for Washington County, Mary­

land . 

<•AltT.Hl AI1I1KEHH " i I A X K I .1 ., I ! A ^ H M < > I ; I•"." 

O. & F. P T I O N K " S T . T»ATTI. 1S3S 2VI." ~* " 

April 25th., 1901. 

Bear Sirs :-

I herewith tender you the certified check of Messrs. 

Brown Bros., & Co., Ho. 13,274, dated April 25th., 1901, drawn on the Phila­

delphia National Bank, to the order of John K. Cowen, Hugh L. Bond, Jr., 

and Joseph Bryan, Trustees Chesapeake & Ohio Canal Company, for the sum of 

Ten Thousand Dollars ($10,000.00) in t ul I lllimmt-uf^ the terms of my offer 

to you, dated April 17th., 1901, of One Hundred Thousand Dollars ($100,000. 

00) for the property, rights and franchises in said offer mentioned and I 

hereby renew my request that you forthwith report said offer to the Circuit 

Court for Washington County;and that you send me, by bearer, a proper re­

ceipt for the check sent herewith. 

I am, 

Very truly, &c ., 

Die. I*. 

http://�AltT.Hl%20AI1I1KEHH%20%22i%20IAXKI%20.1%20.,%20%20I%20!A%5eHM%3c






Brown et al, Trustees, ("os.4191 ft 4198 Equity. • 
) Consolidated cases, 

vs. ( 
) In the Circuit Court for, 

Chesapeake ft Ohio canal Co. et al. ( Washington County. 
in Equity. 

These Consolidated cases lave been twice before the 

Court of Appeals. The time limited in the previous order 

of this Court!, authorizing the trustees for the bondholders 

oS 1844, to operate the Canal, is about to expire and appli­

cation is now made for a further extension of five years. 

The report and petition of the surviving trustees 

sets forth the passage of the order of this Court July 30th, 

1894 authorizing the execution by the trustees with the 

Chesapeake and Ohio Transportation Company of Washington 

County of a contract whereby trie said Company guaranteed to 

the trustees the annual sum of One "undred Thousand Dollars 

as revenue from the operation of the Chesapeake and Ohio 

Canal under the terms and provisions of said contract, and 

extending the period of four years from -lay 1st, 1891, men­

tioned in sub-section Six of Section Five of the decree of 

i October 2, 1390, for good and sufficient cause shown, to the i 

end of ten years from the said first day of May 1891. From 

this decree of July 30th, 1894 an appeal was taken by the 

State of Maryland to the Court of Appeals and the decree was 

affirmed by the Court of Appeals June 17th, 1396. The case 

is reported in 83 !Td. 549. The trustees* report and peti-

! tion further states that the contract with the said Transpor­

tation Company went into effect at the beginning of the calen?-

der year 1896, since which time it has been in full force 

and effect without interruption or suspension; that the 

canal has been maintained in the highest state of efficiency 

at any time since its construction, and that the Transporta­

tion Company has made good to the trustees its guaranty of 

$100,000 annually over and above the expenses of ordinary 

operation and repair. The trustees further.report that they 

have applied the net revenue of $100,000 per year and a 



j large part of the cash in their hands derived from the .1 

operation of the canal prior to the calender year 1896, and 

shown in their report of April 13th, 1096; that the aggre­

gate sum borrowed by them with interest on the unpaid portion 

! to December 31st, 1900, was §674,922.64; that of this sum 

they have paid $553,922.64 leaving $121,000.00 of the prin-

| cipal sum borrowed to defray the cost of repairing and restor* 

ing the canal; that of the cash balance of $56,939.73 shown 

in their report of April 18th, 1896, there remains in their 

hands $3,017.09. 

The report further states that the contract with 

the Transportation Company authorized by the order of this 

; Court of July 30th, 1894, and affirmed by the Court of Ap­

peals was for ten years and thereafter until terminated by 

six months notice; that the contract became effective on 

January 1st, 1996, and that the said Transportation Company 

is willing and has agreed with the trustees that the said 

contract shall run for the full term of ten years, that is, 

to January 1st, 1906, in the same form and with the same 

guaranty. 

The report further states that the continuance of 

the contract will greatly benefit the trust estate and that 

, at no time since the trustees took charge of the canal in 

the Pall of 1891 have commercial conditions, including rates 

of transportation, been so favorable to traffic on the ca­

nal as at this time, and that there is in these conditions 

every assurance of their continuance: that the guaranteed 

revenue secured to the trustees by the continuance for five 

years longer of the contract with the Transportation Company 

will not only provide for the payment by the trustees of the ! 

unpaid balance of the money borrowed by them for repairing 

and restoring the canal, but will provide a fund of not 

less than $350,000 for distribution. 

The petition of the trustees is that the Court may 

(2) 



pass an order ratifying and approving the continuance of the 
agreement between the trustees and the Transportation Company; 
that the time fixed by the original decree of October 2, 
1890, and extended by the decretal order of July 30th, 1394 
to Hay 1st, 1901 may be further extended to Hay lst,1906; and 
that the Court may further direct the application of the 
net revenues after the payment of the balance of the borrow­
ed money remaining unpaid. 

The report is suppported by the affidavit of one of 
the trustees. 

Upon the report and petition an order was passed set­
ting the matter for hearing April 20th, 1901. Copies of the 
report and petition and order of Court were ordered to be 
served on the solicitor of record, for the State, on the At­
torney General of the State and on the Chesapeake & Ohio Canal 
Company or its solicitor of record, on or before the 10th day 
of April, 1901. 

The copies appear to have been duly served. 
Ho answer or objection has been filed by the Canal 

Company 
The state o" Maryland by its Attorney General, on 

the 19th otax of April filed its answer to the trustees report 
and petition, and objects to the granting of the orders pray­
ed for:-

1. Because no sufficient grounds have been shown for 
the continuance of the contract between the trustees and the 
Transportation Company, or for the passage of an order ex­
tending the periofl of time mentioned in the decree of Octo­
ber 2, 1890. 

2. Because there has been an entire failure and default 
to carry out the requirements and conditions of said decree. 

3. Because the reports of the trustees conclusively 
show that there is no possibility of performing the requir— 
ments and conditions of said decree. 

(3) 



4. And because a further postponement of sale means a 
destruction of the state*s interest and avers that the State 
is entitled to demand a sale of the Qanal. The answer is 
affirmed to by the Attorney General. 

In accordance with the order of April 8th,1901, the 
Court heard oral argument April 20th on the matter of the 
Trustees' report and petition, on the part of the trustees 
and of the State of Maryland. 

On behalf of the State the Attorney General contend­
ed with great earnestness that the provisions of sub-section 
Six of Section Five of the decree of October 2nd, 1890 
required an order for the sale of the Canal, because the 
trustees had made default in the performance of the terms 
and conditions of that sub-sect ion, that is to "liquidate 
and discharge the amount of the cost of repairing and re­
storing the canal to a working condition from its present 
broken condition and the amount of money required to pay 
expenses and compensation to the receivers, and to pay any 
amount that may be determined to be a preferred lien on such 
tolls and revenues or labor and supplies furnished to the 
Canal Company.f 

The state contends that under the terras of the orig­
inal decree "such failure in the tolls and revenues shall 
be regarded c.s evidence conclusive that said canal cannot 
be operated sS'as to produce revenue with which to pay the 
bonded indebtedness of the said Canal Company", and that 
the decree is peremptory in requiring such sale upon such 
default. This part of the original decree constituted a 
material subject of discussion and decision in the former 
application of these trustees upon which an opinion in this 
Court was filed June 20th, 1894, and on which a decretal 
order was passed July 30th, 1894 and affirmed in 83 *!d. 549. 

By reference to the proceedings on that application 

it will be found that by the answer of the State by its then 
(4) 



Attorney Beneral, Hon. John P. Poe, filed Feb. 15th, 1394. 

(See Record page 3-12.), the sane contention was fully and 

strenuously made. The same argument was made by the At­

torneys for the State in their brief before the Court of 

Appeals. 83 Md. 557. 

This petition of the State and its narrow interpre-

. tation of sub-section Six of Section Five of the decree of 

; October 2, 1390 was rejected by this Court in the opinion 

filed June 20th, 1894. This court then said "The Canal 

is in excellent condition and its usefulness as an instru­

ment of transportation is growing. In spite of the uncer­

tain tenure of the trustees and the doubts as to the perma­

nence of the canal as a waterway, there has been a reasonable 

i measure of successful growth in its business. To suddenly 

suspend its operation while in a condition of active life, 

before the opportunity is fairly given to show the result 

of the experiment, would not be good faith to those who 

have undertaken so great a work under the sanction and pro-

teetion of the Court" (See Record page 15). 

This view was fully sustained by the Court of Appeals, 

and indeed the appellate Court placed beyond further con­

troversy the right of the trustees to continue to operate 

the canal until such time as it "clearly appears that the 

lien of the bondholders of 1848 are of no value" and "until 

the Canal is worthless and cannot be operated with any 

advantage for said bondholders." 

The Cottrt of Appeals says "if it was inequitable 

to deny the trustees possession of the Canal in 1891 we think 

it would be even more so now when in addition to the loss 

they would then have sustained by a sale, they would, ac­

cording to the State*s contention, now lose also the large 

amount they were authorized under the decree to spend in 

repairs and restoration." "Under these circumstances 

we are not disposed, even if we had the power, to decree 

a sale at this time, and thereby destroy the only source 
(5) 



from which, as contended by the State, the bonds of 1844 

or any part of them, can never be paid, and at the same time, 

perhaps, deprive the public of one of the means of cheap 

transportation of coal and farm products which the canal 

now affords." 

The demand for a sale therefore now by the State 

is not based uyon any legal or equitable right. What is 

the present situation as compared with that of 1894? At 

that time the trustees had been operating the canal after 

its restoration for less then three years and the net re­

ceipts from tolls and other revenues were of an uncertain 

and varying amount. Then their net receipts from Aug. 

1891 to Pec. 1893 were $270,970.73. Since January 1st, 

1896 their net receipts have been $500,000.00 or $100,000 

per annum. Then their indebtedness on account of money 

borrowed to repair and restore t1 e canal and pay the ex­

penses and compensation of the receivers was $450,163.34. 

The balance of that debt remaining due Pec. 31, 1900 is 

$121,000.00 

The Canal is now in excellent condition with every 

reasonable prospect in favor of its proper maintenance as 

a waterway according t6 the design of its projectors and 

builders, with commercial conditions favorable to its suc­

cessful operation. The matters stated and sworn to in the 

trustees' report have not been disputed or denied. The 

Court is therefore not warranted in refusing to give them 

the full force and effect of established facts. From this 

report it is clear that the trustees are deriving material 

benefit and advantage in the liquidation of the indebted­

ness incurred in the repair and restoration of the Canal 

under the sanction of this Court and are now in a position 

to realize at an early day some return to the bondholders 

of 1844 as interest on the $1,699,500 invested by them at 

the request of the State for the completion of the canal, 

and to them as holders by subrogation of the repair bonds 
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issued under the mortgage authorized by the Act of 1878. 

Whether the return to them be small or great is not 

a material question. As the Court of Appeals has said as 

long as the Canal can be operated to any advantage for the 

said bondholders they are entitled to get that advantage. 

The insistence by the State of a sale of the Canal and its 

destruction as a waterway is not consistent either with its 

provisions in the charter of the Canal Company, "that the 

said Canal and the works to be erected thereon in virtue 

of this act, when completed, shall forever thereafter be 

esteemed and taken to be' navigable as a public highway", 

or with its solemn contract with the bondholders under the 

Act of 1844,"that the said liens and pledges are in no wise 

to be lessened, impaired or interfered with by this deed 

or by anything herein contained." 

recognized and enforced and her good faith impliedly, at 

least, pledged for the maintenance of the Canal as a water­

way by the declaration in the charter she granted, that 

the Canal should forever thereafter be esteemed and taken 

to be a navigable highway, must be maintained at any cost." 

I will therefore sign an order extending the time 

for the operation of the Canal as a waterway until the end 

of navigation for the Season of 1^05, say January 1st,1906, 

instead of until the 1st. day of Hay 1906, so that any 

future determination may be disposed of before the opening 

of the Season of 1906. j , 

This contract, the Court of Appeals says "must be 

(7) 



Brown et al. Trustees 

vs. 

The Chesapeake & Ohio Canal Company 
et al. 

In the Circuit 
Court for Washington 

County. 
ITos. 4191 & 4193, in 

Equity. 
Consolidated Causes. 

OPBER. 

This cause coming on to he heard the twentieth day 

of April, 1901 on the report and petition of John K. Cowen, 

Joseph Bryan and Hugh L. Bond, Jr. Trustees for the bond­

holders under the mortgages of the Chesapeake ar.d Ohio Canal 

Company dated June 5, 1848, and Hay 15, 1878, respectively; 

and upon the answer of the State of Maryland to said petition; 

and having been argued by counsel and submitted, upon con­

sideration thereof the Court doth, this £*^^LT~ day of April* 

|| 1901, find and adjudge that the said Trustees, petitioners, 

have shown and do show good ar.d sufficient cause for the 

I extension by this Court, as prayed in said petition, the 

period of four years, mentioned in sub-section Six of section 
• 1 

Five of the order and decree entered in these consolidated 

causes on the second, day of October, 1890; and doth further 

' find and adjudge that the continuance of the contract betvfeen 

said Trustees and the said Chesapeake and Ohio Transporta­

tion Company of Washington County is advantageous to the 

trust estate, and said contract should be continued in force 

for the balance of the term of ten years, to wit, to January 

1, 1906. And the Court doth thereupon Order, adjudge and 

decree, that the said Trustees be and they are hereby author­

ized to continue said contract in full force and effect accor­

ding to its terras; and doth further order, adjudge and decree 

that the period of four years from the first day of May, 

1891, mentioned in sub-section six of section Five, of the 

decree entered in these consolidated causes on the second 

iday of October 1890, be and the same is hereby, for good 
and sufficient cause shown, extended to the end of four years 

(1) 



and eight months from the first day of May, nineteen hundred 

and one. 

Trustees as asks the further directions of this Court in 

regard to the application by the said Trustees of the in­

come of the trust estate coming into their hands, the appli­

cation of which is not covered by the directions contained 

in the said decretal prder of October 2, 1890, the Court 

reserves the matter of such further instructions for future 

action, and directs the said Trustees to report further to 

the Court so soon as they have in their hands any income 

from the trust estate, the application of which is not cov­

ered by the directions contained in said order of October 2, 

As to so much of said report and petition of the 

1890. 
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May 3rd.,1901. 

George 3.Oswald Esq., 

Clerk, Circuit Court for Vashin^ton County, 

Ha2.erstown, Md. 

Dear Sir: -
I send you an order for apoeal in the ChesaDeake and 

Ohio Canal case. There is nothing to 3o in the Record exceot the 

oetition and reoort of the Trustees, the exoeotions and objection of 
c^iw>A<-*c^7 ~f~ 

the State, the.orier of the Court, the apoeal and agreement of Mr. 

Bond which I send youand which limits the Record to these oaoers. 

Court of AoDeals. Send me bill for ôstg which T will rnqfk"?orrecb* 

and you can collect from the' Controller. 

det me know as soon as the Recori has been sent to the 

Thanking you for your oromotness and courtesy in this 

matter, I 

Yours truly 





George S. Brown, et al. ) i n t n e 

v s ) Circuit Oourt Tor Washington County. 
The Chesapeake^* Ohio Nos. 4191 & 4198. In Equity. 
Oanal Company, et al. Consolidated Causes. 

Geo. B. Oswald, Esq., 
Clerk. 

In making up the Record for the Court of Appeals you will 
only include in it the petition and report of the Trustee?, 
the exception and objection of the State, the opinion of the 
Oourt, and the order of the Court, the prayer for appeal, and 
this agreement. 





George 3.Brown, et al 

7s. 

The Chesaoeake & Ohio 
Canal Comoany, et al. 

In the Circuit Court for 

flashington County. 

IN SQOIK, 

To, George B.Oswald Esq., 

Clerk of the Circuit Court for tfashinetoo County: 

Sntsr an aooeal on behalf of the State of1, 

Maryland,to the Court of Appeals of Maryland, iron the Order of the 

Court passed on the 39th. day of April 1901, in the aboye entitled 

cause, ordering the continuance of the contract between the Trustees 

an! The Chesapeake and Ohio Transoortation Couoany of ^ashin^ton 
A 

County. 







Ill THE CIRCUIT COURT FOR WAS 'n-

IITGTO:: COUZTTY, IIT EQUITY. 
TTos. 4191 & 4193. 

CONSOLIDATED CASES. 

P.ROYTJ, ET AL, TRUSTEES, 

v*S. 

HBSAPBAKR ft OHIO CA,T/,T CO.et al. 

PETITION of Great Falln Povfei 
Company for rat if iofetfon c 

Solicitor for Petitioners. 



BROWN, ET AL, TRUSTEES, 

vs. 

CHESAPEAKE ft OHIO CANAL COMPANY} ET AL, 

I I I THE CIRCUIT COURT 

V/'ASTTirCrTOlT COUNTY. 
I I * EQUITY. 

NOS. 4191 ft 4193, 
Consolidated Cases. 

TO THE HONORABLE JUDGES OP SAID COURT .. 

The petition of the Great Palls Power Company, a body cor­
porate, respectfully shows unto 2'our Honors : 

1. Heretofore and subject to the approval of this Honorable 
Court, John II. Cowen, Joseph Bryan and Hugh L. Bond, Jr., surviving 
trustees, entered into a certain agreement with your petitioner for 
the acquisition by your petitioner by purchase of a certain piece 
of land in Montgomery County, Maryland, necessary or appropriate 
for the abutment of the dam proposed to be erected by your petition 
er across the Potomac River at the Great Palls and for the acquisi­
tion, by your petitioner, of certain other rights and the comprom­
ise and disposition of litigation now pending between said trustees 
and your petitioner in the Circuit Court for Montgomery County, 
Haryland, in equity, and in the Circuit Court of Fairfax County, 
Virginia ; and the effect of the proposed agreement, if approved 
by this Court, would be to dispose of all the litigation between 
the said trustees and your petitioner by sale to your petitioner 

of the said small parcel of land in Montgomery County, Marylandj 
(about one acre) and of the right, title and interest of the Chesa­
peake and Ohio Ce,nal Company in the old canal of the former Potomac 

Company included within the lines of tracts acquired by your peti-
i 

tioner in Fairfax County, Virginia. 
2. The price fixed by the said agreement as payable by your 
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petitioner is y75.O00. 

3. The said agreement and the said proposed sale v/ere re­

ported to this Court by said trxistees early in the month of April, 

1901, but no final action has been taken by this Court in reference 

thereto and your petitioner is advised that it is right and proper 

that the same should now be finally acted upon by this Court. 

4. Inasmuch, however, as this Court by its decretal order 

temporarily suspended the sale of the canal property directed to 

he made by the decree of this Court passed October 2, 1890, your 

petitioner is advised that it will be right and proper that the 

said decretal order be abrogated pro hac vice, and that the surviv­

ors of the trustees appointed by said original decree, who are 

Joseph D, Baker of Frederick County, Maryland, and Robert Bridges 

of Washington County, Maryland, or such trustees as this Court may 

now select, be directed to report to this Court a sale to your 

petitioner of said propert2' and rights, on the terms set forth in 

the said agreement between your petitioner and John K. Kowen, 

Joseph Bryan and Hugh L. Bond, Jr., Trustees, after the filing of 

a proper bond by the trustees so to report said sale. 

5. To the confirmation of the sale and agreement reported 

in April, 1901, by the said John K. Cowen, Joseph Bryan and Hugh L. 

Bond, Jr., trustees, a certain McLaughlin filed exceptions in this 

Honorable Court, and while your petitioner is advised that the said 

McLaughlin is without standing to file such exceptions it deems it 

advisable that the said McLaughlin should, through his solicitor, 

be notified of this present action on its part. 

6. Your petitioner is also advised that it will be right 

and proper that the Board of Public Works of the State of Maryland, 

The Attorney-G-eneral of said State and the Chesapeake and Ohio 

Canal Company, or its solicitor of record, should be in like manner 

notified of the filing of this petition and of such action as the 
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Court may see fit to take thereon. 
Wherefore your petitioner prays for the confirmation of said 

sale and agreement and for the passage of 
the premises as may he right and proper. 

And as, &c. 

er or orders in 

STATE OP NEW YORK, 
CITY A3 TP COUNTY OP NEW YORK, to wit : 

I HERESY CERTIFY that on this JL<f^ day of^y^JL^ 
1 9 0 1 , hefox'e the subscriber, a Notary Public of the State of New 
York, in and for the City and County of New York aforesaid, duly 
commissioned and qualified, personally appeared Clw-u "rMU 4 • 1 1 ' p y 

President of the Great Falls Power Company, a body corporate, and 
the petitioner names in the foregoing petition, and made oath in 
due form of law that the matters and facts stated in the foregoing 
petition are true to the best of his knowledge and belief. 

WITNESS my hand and seal. 

Noliary~'Public. 
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On the foregoing petition it is this 2 - 7 ^ day of 
1901, by the Court ORDERED that the same be, and it is 

hereby set for hearing before the Circuit Court for Washington 
County sitting as a Court of Equity in Hagerstown, Maryland, on the 

(£> day of fraly, 1901, with liberty to any of the parties 
to take testimony in open Court at the hearing ; 

AKD IT IS FURTHER ORDERED that a copy of the said petition 
and of this order be served on John K. Cowen, Joseph Bryan and 
Hugh L. Bond, Jr., surviving tmstees, or on one of them ; on 
John Walter Smith, Governor, Joshua W, Hering, Comptroller, Murray 
Vandiver, Treasurer of the State of Maryland, comprising the Board 
of Public Works of said State ; on Isador Rayner, Attorney Gener­
al of the State of Maryland ; on the Chesapeake & Ohio Canal Com­
pany a body corporate, or on its solicitor of record, and on 

Joseph W, Hazell, solicitor for said McLaughlin, on or before the 
day of imOuL, 1901. \ 
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BROWN, ET AL, TRUSTEES, 

vs. 

CHESAPEAKE & OHIO CANAL COMPANY, ET AL, 

IN THE CIRCUIT COURT 

POR 

WASHINGTON COUNTY. 

IN EQUITY. 

On further consideration of the petition of the Great Palls 

Power Company it is this &4 ^ day of ^f**J 1901, 

by the Court ordered that a copy of the said petition and of this 

order be served on Joseph D. Baker, of Frederick County, Maryland, 

and on Robert Bridges, of Washington County, Maryland, on or before 

August 13th, 1901. 





Brown, In the Circuit Court 

et al, for 

vs . Washington County. 

The Chesapeake and Ohio In Equity. 

Canal Company, ftc. 

TO THE HONORABLE, THE JUDGES OP SAID COURT: 

The Petition of Joseph W. Hazell respectfully states unto your 

Honors: 

That heretofore by petition he applied to this Honorable Court 

for leave to be made a party defendant to the above proceedings, with 

leave to intervene therein in such manner as might be right and proper, 

as in such petition set forth; 

of his exceptions to the ratification of a certain contract of sale of 

sundry properties and franchises heretofore reported to this Honorable 

Court; 

That his said interest is only nominal and that he is desirous 

of withdrawing from said proceeding as a party thereto and of having his 

exceptions dismissed, and he therefore prays your Honors to pass an order 

striking out his name as a party defendant in said cause and dismissing 

tbe exceptions aforesaid. 

And as in duty, &c., 

in the year nineteen hundred and one, ORDERED, that the e*captions in 

said petition mentioned, be dismissed and the name of Joseph W. Hazell be 

That upon leave being granted he did so intervene by the filing 

Upon the foregoing petition, it is, by the Circuit Court for 

Washington County, In Equity, on this t&ttfcr day of 

stricken out as a defendant in said proceedings 





JOSEPH W. HAZELL, 
AlTIIIINltV A T L A W , 

931-933 C A L V E R T BUILDING, 
S. K. (Kl«. F A T B T T B A S T . I'AI'I. S T S , , 

B A L T I M O R E , M B . , TJ. 8 . A . 

J. B. Oswald, Esq., 

Clark of the Circuit Court 

for Washington Co., Md. 

Dear Sir:-

I enclose you an order striking out my appearance for James P. 

McLaughlin in the case of Brown, et al., vs. The Chesapeake & Ohio Canal 

Company and others, in your Court, in equity. 

Thanking you in advance for filing same, 

I am very truly, 

Die. L. 
Enc. 

CABLE ADDBiftfl H A Z E L L , B A L T I M O R E , " 

O. A P. PHONE " S T . FA TO, 1B3R M . " 

November 18th., 1901. 



Brown, 

et al, 

vs. 

The Chesapeake and Ohio 

Canal Company, &c. 

In the Circuit Court 

for 

Washington County. 

In Equity. 

Mr. Clerk: 

Please to strike out my appearance for James 

McLaughlin in the above cause. 





State of Maryland 

vs. 

John K. Cowen et al, 

TructeeG. 

OUVl 0 

O F 

a r i l a m i . 

January m. 19 Q2.. 

r£llt ^.p.ptnl in, t'r.;: ease standing ready for hg&riflfi, w|i argued by Xcur.cc*. fcr the 

respective parties, and the proceedings have since been considered by the Xourt. 

$t is thereupon, this fifteenth day of January. A.D. ,1.902, by the 

(Sourt of appeals of Jfffaryland, and by the authority thereof, adjudged and ordered 

that the order of the Circuit Court for Washington County, sitting in 

Equity, passed in this cause on the twenty-ninth day of April in the 

year nineteen hundred and one he and the Game io hereby affirmed, with 

coGte, and the cause remanded. 

Jae. McSherry-

Pavid Fowler 

Jamec A. Pearoe 

Saul. D. Sohmuoker. 



Court of Appealo of Maryland. 

January Terra, 1903• 

State of Maryland, 
V S . 

John K, Cowen and others Trustees, &c. 

Judge Page delivered the opinion of the Court. 

It ie not necessary, in thio opinion, to re-ctate the facta 
connected with the origin of the Chesapeake and Ohio Canal Com­
pany, the creation of its property and indebtedness, or the suc­
cessive steps in the litigation that thio appeal •Mjiewwl, again 
hringe before us« All that has been exhaustively done in the 
several opinions in the two eases which are reported respective­
ly in 75 Md. 484 et seq., and 83 Md. 551 et seq. In the first 
mentioned, the original decree passed by the lower Court was 
affirmed, thio Court there holding, that the Trustees of the 
Bonds issued under the Aot of 1844 and aecured by the several 
mortgagee executed in pursuance of that Aot, were, "by the de­
fault if the Company to pay its indebtedness according to the 
termB of these mortgages, entitled to take possession of the 
Canal upon the terms prescribed by the decree"; that this right 
existed as against the State; and that the said Trustees ought 
to be allowed to put the property "in a condition to produoo 
revenue". The decree, thus affirmed, provided among other 
things, for a sale of the property; but by the fifth neotion, 
this provision was suspended for a period of four years, and 
the Trustees of the Bondholders under the Aot of 1844 Ch. 281, 
upon their compliance with and performance of certain terms 
and conditions, were authorized to proceed to operate the canal 
"as a public water-way", and apply the revenues, after current 
and ordinary expenses incurred in operating the oanal and keep­
ing it in working repair, 1st. to the expenses incurred by the 
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Reoeiver^ the amounts expended to reotore the oanal, 2nd. to 
whatever sums that were necessary to discharge liens superior 
to that of their own claim for labor and supplies &c., 3rd the 
interest aoorued and to accrue, with the principal, of the bonds 
issued under the Act of 1878; and lastly to the principal and 
interest of the bonds issued under the Act of 1844. When the 
last mentioned bonds have been paid, their possession was to 
terminate. The decree further provided, that if at the end of 
four years, the revenue had not been sufficient to liquidate 
the amount of the cost of repairing the canal, the expenses and 
compensation of the Receivers, and to pay "any amount" that 
might be a preferred lien on the tolls for labor and supplies 
furnished to the company, ouch failure in the tolls and revenues 
•shall be regarded as evidence conclusive (unless the time be 
extended by the Court for good and sufficient oause shown) that 
the said canal oannot be operated, no as to produce revenue with 
which to pay the bonded indebtedness of said canal company; and 
further whenever it ohall clearly appear that the said canal 
cannot be operated by the said Trustees, so as to produce rev­
enue with which to pay the bonded indebtedness of said company, 
the right and power is hereby reserved to this Court, to order 
and direct the execution of the foregoing decree of sale." 

Upon the expiration of the four years, mentioned in the 
decree, the Trustees, who had been operating the canal during 
that period, applied to the Court below, for an extension of 
six years more. At that time the net revenues had been for from 
sufficient to liquidate any of the claims against the company. 
Up to the 1st December 1893, the receipts from net tolls, rents 
and other sources was $270,970.73/100, while the expenditures 
for other accounts than the repair Of the oanal were $250,327.17, 
The Trustees in their report, ohowed to the Court, that the ex­
tent of the repairs required, delayed traffic for a considerable 
time, that by reason of long disuse, the oanal as a business en­
terprise and means of transportation had become discredited at 
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the time they had received possession, hut that they had oarried 
i 

on the work of repair and the canal was then in better condition 
a3 a water-way than ever before in its history." They also re­
ported that they had negotiated a contract with the Chesapeake 
& Ohio Transportation Company of Washington county whereby the 
Trustees were guaranteed a net fixed income of not less than 
$100000. The lower court approved of the agreement and extended 
the period as prayed* On appeal, this Court reaffirmed what had 
been decided in the prior appeal, and affirmed the order of the 
lower Court. The Canal company1** Case, 83 Md. 570. The court 
by Judge Fowler, said it was held in the former appeal that "not 
to have granted the appellees possession of, and time to operate 
the oanal for the benefit of their oectui-qui trustent, would 
have been equitable, as well as illegal under the then existing 
circumstances". "If it was inequitable to deny the appellees pos­
session of the oanal in 1391 we think it would be oven more so 
now, when in addition to the loss thoy would have sustained by 
a sale, they would aocording to the State's contention, now lose 
also the large amount they were authorized under the deoree to 
spend in repairs and restoration". "The State cannot maintain 
its right to a sale upon any fair or reasonable construction of 
the Act of 1844 Ch. 281, itn mortgage of January 3th 1846, and 
that of the appellees of June 5 , 1848, which together contain 
the contract between the Oanal Company, the State and the bond­
holders of 1844. Certainly no right to such a sale can be en­
forced, until it appears that the oestui-qui-truntent can receive 
nothing on account of their claims from the operation or the oa­
nal by the appellees." 

We have quoted freely from these opinions because of the 
fact, that this appeal brings before us, an additional proceed­
ing in the same cause, between the same parties and affecting 
the same subject-matter. Whatever, therefore, has been definite­
ly decided by this court in the prior appeals, should be regard-

£4, as settled, and the principles, upon which such decision rests, 



should be taken, as far as applicable, to control the questions 

now before us. They should he held to constitute the "law of 

the case", binding alike upon thio Court as upon the oourt below. 

In McLaughlin vs. Barmtm t 31 Md. 446, it was said by thin Court, 

that a decision by this tribunal upon every point "to which it 

appears the judicial mind was applied and which was considered, 

adjudged and reached as a conclusion of the Court, lr not only 

of the same authority as any other decision of the appellate 

Court, but on this appeal in the same cause, under the same par­

ties, when the same relief is nought upon the same subject-mat­

ter, and where the case is in no respect variant from that pre­

sented on the first appeal, has become the law of the oase in 

its further m progress, binding upon thio Court as well as the 

Court below". 

Young vs. Proct, 1 Md. R. 395. 

4 Md. 164. 

15 Md. 382. 

Mitchell VS. Mitchell's Lessee, 6 Md. 334. 

Preston & Hepburn vs. Leighton, 6 Md. 97. 

In the Cumberland coal & Iron Co. vs. Sherman, 20th Md. 131, 

it was said to he a"cardinal maxim of juotioe and jurisprudence, 

that the Court should adhere to its own decisions in the same 

cause and between the same parties." 

Alexander vs. ivorthington, 5 Md. 471, 

Mong US. Bell, 7 Gill 246. 

The opinion of the court in 73 Maryland fsupra) was concurred 

in by all the Judges who 3at in the case; in the other case, 

(83 Md.) the rulings were made by a majority only. But whatever 

may have been the views of the individual members of the court 

at the times those oases were decided, or whatever they may now 

entertain as to the particular questions then passed on, the 

principle then established and enforced by the rendition of judg­

ment, not having been expressed, by way of illustration or in 

argument only, but in direct and positive terms as applicable 



to the questions then before them for adjudication, constitute 

the law of this case, binding upon all the parties, the Court 

below and this Court, 

How, being so guided, what are the conditions of fact, 

upon which the decree for the sale of the oanal can be enforced? 

This Court s in 83 Md, 577, has very clearly answered that ques­

tion, "When it appears* says the Court, "and not till then, that 

the property cannot bo operated, so as to produce revenue appli­

cable to the payment of the bonded indebtedness of the oompany, 

then under the provisions of the decree affirmed by this Court, 

the Court may be asked to decree a sale under the State's Mortgage", 

"Until that tine, in other words, until it clearly appears that 

the liens of the appellees are valueless, and can therefore neith­

er be lessoned or impaired, a sale can be supported upon no 

ground legal or equitable". Can it be reasonably determined from 

anything that is before us, that the lien has now become value­

less? Has it been demonstrated as contended by the State, that 

the oanal can never k be operated so as to produce revenue that 

can be applied to any of the bonded indebtedness of the Company? 

Such conclusions, most certainly cannot be roaohed, if the facta 

set forth in the report of the Trustees, be accepted,,and there 

is nothing in the record, that in any respect, oasts doubt upon 

what they have there stated. They report, that the total sum 

borrowed, including interest, to defray the oost of repairing and 

restoring the oanal, amounted to «674,922,64/100, of which, out 

of net revenues they have paid ^553,923.64/100, leaving still 

unpaid on that account the sum of #121000. If the same net in­

come be received, during the next four years, not only will the 

amount duo for cost of repairing and restoring the canal have 

been entirely liquidated, but there will be a considerable bal­

ance to be applied, as provided by the decree. Should the period 

for the suspension of the decree for a sale, be still further ex­

tended, and the same net revenue be received, the Trustees would, 

at a day not far distant, be in a position to pay to the bondhol-



-6-

dere of 1844, at least a part of what may he then due them. Nor 

is It unreasonable to suppose that the net income will be any less 

during the next four years. The Trustees further report, that 

"the canal is now in the highest state of efficiency at any time 

since its construction"; that "the general maintenance of reason­

able transportation charges by the Railroad Companies, that serve 

either the same coal fields from which the canal derives its traf­

fic, or ooal fields competitive with those of the oanal, makes 

it possible to transport ooal on the canal, both for local co»-

sumption or coastwise, on tolls and charges remunerative to the 
A 

canal and all engaged in oanal transportation". They further re­

port that the Chesapeake & Ohio Transportation Company of Washing­

ton county is willing and has agreed, that their contract shall 

run the full ten years, and that the guaranteed income to be de­

rived through it, will not only provide for the payment of the 

unpaid balance of the money borrowed for restoring the canal, but 

also a fund not less than $350,000 "for distribution to such in­

terests as the Court may find entitled to the same. Under these 

circumstances we cannot find the conditions of fact, that must 

exist before we can order the sale of the property. We cannot 

decide that the lien of the appellees is valueless or that the 

property cannot be operated so as to produce revenue applicable 

to the bonded indebtedness of the company. No valid objection 

has been 3hown why the continuanoe of the contract with the Trans­

portation Company should not be permitted, and there is oertainly 

nothing in the present condition of the oanal or in the prospect 

of revenue for the future, that would warrant us, in the faoe of 

the decisions of this Court heretofore made, injiopriving the Trus­

tees of the right to use and operate the property, as provided by 

the original decree. 

The order of the lower Court will therefore be affirmed. 
Order affirmed and remanded. 

Piled Jan. 15th, 1902. 



State of Maryland, Sct:-

I, Thomas Parran, Clerk of the Court of Appeals of 
Maryland, do hereby certify, that the foregoing is truly taken 
from the Record of Proceedings of the said Court of Appeals. 

Irt testimony whereof, I have hereunto 
set my hand as Clerk, and affixed the 
seal of the said Court of Appeals, 
this tenth day of February, A.J)., 1902. 

Clerk Court of Appeals of Maryland. 







BENJAMIN A. RICHMOND, 
ATTORNEY AT LAW. 

NO. 10 WATER STREET, 
C U M B E R LA ND. MO. 

DAILY NIW8 PRIMT, CUMBBRLAHE 



George 3. Brown, et al. ( Nos. 4191 and 4198 Equity 

vs. ( consolidated. In the Circuit 
) 

The Chesapeake & Ohio Canal( Court for Washington County. 
Company, et al. ) 

To the Honorable the Judges of the Circuit Court 

for Washington County, sitting as a Court of Equity: 

The petition of the Western Maryland Railroad Company 

respectfully shows; 

1. That your petitioner is a railroad company duly 

incorporated by Chapter 304 of the Acts of the General 

Assembly of Maryland of 1852, and Chapter 37 of said 

Acts of 1853, and by Chapter 71 of the Acts of 1872, and by 

other Acts of the General Assembly of Maryland subsequent 

thereto, and as such was and is authorized by said Acts 

to construct, own and operate a railroad running from the 

City of Baltimore, westwardly through the State of Mary­

land, to Hagerstown, and thence on to the City of Cumberland 

in Allegany County, Maryland, and that under and by virtue 

of its charter aforesaid, it has built and extended its 

railroad from Baltimore City westwardly to Big Pool Station, 

a point in "Washington County, Maryland, between Williamsport 

and Hancock, in Washington -Ommty, and is now operating the 

same from Baltimore to said Big Pool Station. 

2. Your petitioner further shows that it now desires 

and intends to extend its said railroad from said Big Pool 

Station, in Washington County, westwardly through Washington 

County, to Hancock, and fr:̂ m thence through said County, 

westwardly to Sideling Hill Creek, the boundary line between 

Allegany County and Washington County, and from thence on 

through Allegany County, Maryland, and through parts of 

Morgan County, West Virginia, and returning into Allegany 

County, from thence on to Cumberland City; and at Cumberl.nl 

desires to cross the canal ±n Allegany County to connect 

http://Cumberl.nl


its railroad with the railway of the West Virginia Central 
& Pittsburg Railway Company, in Mineral County, West Virgi­
nia, near Cumberland, which latter Company is now operating 
a railroad from Elkins Eastwardly to Cumberland. 

3. Your petitioner further shows that in order to 
obtain authority to cross with its said railroad the Potomac 
River, into Morgan County, West Virginia, and to construct 
a portion of its said road in Morgan County, and Mineral 
County, West Virginia, as aforesaid, it has caused a copy 
of its charter to be properly certified, and has filed 
the same with the Secretary of State of West Virginia, and 
caused the same to be recorded in the Clerk's of"ice of the 
County Court of Mineral County, West Virginia, and has done 
all things necessary and proper under the laws of the State 
of 7/est Virginia, to domesticate itself as a foreign cor­
poration doing business in the State of West Virginia, and 
now says that under the laws of the State of West Virginia 
your petitioner is fully authorized to locate, construct 
and operate its railroad, through said Morgan County and 
Mineral County, West Virginia, in the manner aforesaid, and 
to do all other acts, and to have all other powers usually 
exercised by railroad corporations under the laws of 
West Virginia. 

4. That it has now surveyed and located on the ground 
all of its said proposed line of railway, running from Pig 
Pool Station to Cumberland, and to its proposed con­
nection with the West Virginia Central & Pittsburg Railway, 
aforesaid, and that the route, survey and location of the 
same has been formally adopted by resolution of its Board 
of Directors, and plats of the same as required by the law 
of West Virginia, showing where said line of railroad 
passes through said Morgan County and Mineral County, West 
Virginia, have been filed with the Secretary of State of 
West Virginia, and also with the Clerks of the County 



Courts of said Morgan and Mineral Counties, West Virginia. 

5.That the land lying between Hancock and Cumberland 

is mountainous and traversed by ranges and hills and moun­

tains running northeast and southwest across the same, 

constituting an eastern portion of the Appalachian Range 

of mountains, and that by reason of the seme, the only 

convenient and practicable route for the location of its 

railroad is along the Potomac Valley, along and generally 

near the Potomac River and the Chesapeake and Ohio Canal; 

that it is impossible to construct any other railroad route 

between said points without very heavy grades and the 

cutting of nany long tunnels, and that because of the 

prohibitive expense of said tunnels and the inconvenience 

of said heavy grades, awd there is no practicable or 

feasible route for said railroad that can be selected for 

the ssme except a route along the Potomac Valley; and that 

in locating said railroad a^ong said Potomac Valley,it is 

necessary that the same shall cross and recross over the 

Chesapeake & Ohio Canal at seven different points in 

Allegany County which have been selected with a due regard 

to maintaining the integrity of the canal,and so that said 

crossings will in no wise interfere with traffic and tran­

sportation on the same;that the first place of crossing 

will» according to the milestones now set up along said 

canal, be at a point 143.4 miles west from Washington, D.C. 

as measured along said canal, it being a point on said 

canal about £j3Se miles west of the town of Little Orleans, 

in Allegany County; that the second place where said 

railroad will cross said canal will be at a point 147.5 

miles from said City of Washington, as measured upon said 

canal, and 4.1 miles west from said first crossing; that 

the third place where said railroad will cross said canal 

will be at a point 151.03 miles from Washington, as mea­

sured upon said canal, or 3.53 miles west from the second 



crossing; that the fourth place where said railroad will 

cross said canal will be at a point 156.2 miles from the 

City of Washington, as measured along said canal, or 5.17 

miles west of the third crossing; that the fifth place where 

said railroad will cross said canal will be at a point 

177.9 miles west from Washington City, as measured along 

the canal, or 21.7 miles west of said fourth crossing; that 

the sixth r>lace where said railroad will cross said canal 

according to said location, will be at a point 182 miles 

from said Washington City, measured along the canal, or 

4.1 miles west of said fifth crossing; and that the seventh 

place where said railroad as located will cross said canal 

will be at a point on the same, near the City of Cumberland, 

182.8 miles from said Washington City, measured along the 

canal, or 8^10 of a mile from said sixth crossing. 

6.Your petitioner further shows that it desires to 

cross said canal with its said railroad upon bridges to 

be erected on piers to be built on each side of said canal, 

the bridges spanning said canal, and it files herewith 

seven plans or plats, showing the proposed plan of each 

of said bridges, giving on said plans both the horizontal 

and vertical projections of the same so as to show the 

Court exactly the proposed location of said piers and 

said briges with reference to all parts of said canal, where 

and how the same will cross said canal. And your petitioner 

also files herewith as part of this petition, a set of 
specifications particularly describing each of said bridges 
and all of said piers, and showing the width of the spans 

of said bridges, the width of the tow-path unaffected by 

said piers, the width of the canal between said piers, and 

the clearance between the bottom of said bridges and the 

water level of said canal, and the kind, character and 

width of said bridges and said piers, said plats being 

filed herewith as exhibits No. 1 to 7 inclusive, and said 



specifications being filed as exhibit Ho.8 and prayed to 

be taken as part of this petition. 

7. Your petitioner now charges that as will appear 

by said plans of said bridges and said specifications, all 

of said bridges will be more than 12 feet in the clear above 

the top of the,water line of said canal, and the piers and 

abutments of such bridges will be so placed as not in any 

manner to contract the width of the canal, or interfere 

with free passage on the towing path thereon. And your 

petitioner now says that if permitted to erect said bridges 

and make said crossings, it will erect the same in such 

manner as not in any way to interfere with the traffic 

or transportation upon said canal, or of the use of the same 

by those having business thereon, and that it will construct 

said piers and bridges in all particulars in strict accor­

dance v/ith the aforesaid plans and specifications. 

8.Your petitioner further says that before it can 

erect said piers and bridges and make said crossings, it 

is proper and necessary that it should first apply to the 

Board of Public Works of Maryland, requesting the said 

Board of Public Works to act upon said application, and 

to approve of said plans of said bridges and fixtures for 

crossing said canal, as required by section 177 of Article 

23 of the Code of Public General Laws of Maryland, and that 

your petitioner now desires to make said application to 

said Board of Public Works, and to file with said Board the 

plan of the bridges, piers and other fixtures, designed 

by it for crossing such canal at said places, and to obtain 

the approval of said Board of Public Works of such plans, 

fixtures and crossings, but your petitioner is advised that 

before it can properly make said application to said Board 

of Public Works, it will be necessary to first obt.in leave 

and permission of this Honorable Court, to make said 

application to, and file said plans with the Board of 



of Public Works, inasmuch as said Canal is now, by the 

decrees of this Honorable Court, in this case, in the hands 

of the Trustees of the bond-holders of 1844, operating 

said Canal as receivers, under the orders of this Court. 

9. Your petitioner therefore prays your Honor to 

pass an order hereon granting your petitioner the leave 

and permission of this Court, to file said application and 

said plans with the Board of Public Works, to the end that 

it may obtain from said Board of Public Works, its approval 

of said plans, fixtures and crossings. 

Upon the foregoing petition it appearing that the 

Western Maryland Railroad Company desires to extend and 

construct its railroad westwardly from Big Pool Station, 

on through Washington and Allegany Counties, Maryland, and 

Morgan and Mineral Counties, West Virginia, to Cumberland 

to connect with the West Virginia Central & Pittsburg 

Railway at the latter place, and that it has located its 

said railroad along the Potomac River between said points, 

and that it regards it as necessary and expedient in the 

location of said Railroad with the same, to cross the Chesa­

peake & Ohio Canal upon bridges at seven different places, 

between Little Orleans, in Allegany County, and the 

City of Cumberland, said Company having filed as part of 

said petition, copies of the plans of the seven bridges 

designed and intended to be constructed over said canal 

in effecting the crossings of the same, as part of said 
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Railroad, and has filed therewith the specifications of 

each bridge, showing the plan of the same, and of the piers 

thereof, and the location of all the same with reference 

to the Canal, and it further appearing from the petition 

and said plans and specifications that said crossing will 

in no way impede navigation upon said Canal, or in any 

manner contract the width of the same, or interfere with 

free passage on the towing path thereof, or in any 

hinder or interfere with traffic and transportation upon 

the same, or the use of the same in its ordinary manner, 

and it further appearing by said petition that the leave 

and permission of this Court is prayed to the end that the 

petitioner may file an application with the Board of Public 

Works of Maryland, sh wing the said plans and fixtures 

and praying for the approval of said plans and fixtures 

for all said bridges and crossings by said Board of Public 

Works; 

Circuit Court for Washington County, sitting as a Court of 

Equity, adjudged and ordered that the petitioner, the 

Western Maryland Railroad Company, be and it is hereby 

granted the leave and permission of this Court to file 

its aforesaid application and plans, to and with the Board 

of Public Works, of Maryland, praying that its said plans 

of its seven bridges and crossings over the Chesapeake & 

Ohio Canal, together with its piers and fixtures designed 

for effecting the same, may be approved by said Board of 

Public Works. 

And it is further ordered that in case the petitione 

shall obtain the approval of said plan of said bridges and 

fixtures by the hoard of Public Works of Maryland, it shall 

before proceeding to erect said bridges over said canal, 

report to this Court the action of said Board of Public 

Works, to the end that a further order of this Court may 

be passed prescribing the terms and conditions upon which 

said petitioner may proceed to the erection of said piers, 

bridges and crossings. 

It is thereupon this day of June, 1903, by the 





. BARLOW, 
C H I E F E N G ' R . 

Western Maryland railroad Co., 

C H I E F E N G I N E E R ' S O F F I C E , 

CENTRAL STATION. CUMBERLAND, MD. 

June 11, 1903 

Mr. Benjamin A. Richmond, Counsel, 

W. M. R. R. Co 

City. 

Dear Sir:-
We hand you herewith, in tabulated form, specifications 

covering the seven canal crossings. These are all the figures 

that seem to have any bearing on the situation. 

degree the free passage of boats; in fact t vere are places on 

the canal in rock cuttings where the width thereof at the surface 

of the water is considerably less than forty feet; such a condi­

tion exists at the first crossing, where the width of the water in 

the canal is but thirty nine feet; this is mentioned more parti­

cularly because the clear water way at the fourth crossing is less 

than at any of the others, it being forty five feet. The reason 

for this is that the canal is in a through rock cut where the 

slopes are quite steep, and in giving forty five feet clear water 

way, it is several feet wider than the canal width under similar 

conditions of rock slopes at other places. 

of this tow-path are under seven feet in width. Several of the 

existing bridges across the canal allow a tow-path width of less 

than nine feet, and the Canal Company itself, in many places, 

has fenced up the tow-path, allowing a clear width of but four 

feet, and are maintaining it in that shape to purposely make it 

so narrow that a team and wagon can not pass, and thus use the 

The canal water way is not contracted to affect in any 

We allow nine feet for tow-path or more. Many miles 



J . Q . B A R L O W , W E S T E R N M A R Y L A N D R A I L R O A D C O . , 
C H I E F E N G ' R . 

C H I E F E N G I N E E R ' S O F F I C E , 

C E N T R A L S T A T I O N . C U M B E R L A N D , M D . 

#2 
tow-path. These existing conditions along the tow-path are men­

tioned more particularly to illustrate the ample width which we 

propose leaving for this purpose. 

In accordance with your recent suggestions, we are hav­

ing tracings made of all of these crossings, for your use in go­

ing to the Board, and they will be finished in a few days, or per­

haps as soon as you have the documentary part of the matter in 

shape. 

Chief Engineer. 



W E S T E R N R Y L A N D R A I L R O A D 

Between Little Orleans, Ma^^ond a ^ M ^ b e ^ ^ the proposed line of the 

Western Maryland Kailroad crosses the Chesapeake and Ohio Canal seven times:- These crossings 

are more particularly described, together with the general character of the proposed structures, 

as per the following tabulated statement:-
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1st crossing 143 4A0 Steel 
Girdor 

Concrete 80 ft 10 ft 73 ft 9 ft 64 ft 
. 

27 t, 
2nd crossing 147 5 A 0 Steel 

Truss 
Concrete 1*5 ft 16 ft 79 ft / 9 ft 70 ft 13 ft 

3rd crossing 151 03A00 So eel 
Girder 

Concrete 95 ft 10 ft 84 f t / 9 ft 75 ft 27 ft 
4 th crcsin;- L56 2/10 —• » 

Steel 
Truos 

Concrete 

""Concrete-
—•~— 

125 ft 16 ft 54 ft 9 ft 45 ft 13 ft 
5th crossing 177 9/10 Steel ' 

Girderv 

Concrete 

""Concrete-
—•~— 

16 ft 
m. a 

-68 ft 9 1/2 ft 58 l/2 ft 14 ft 
6th crossing 182 0/10 Steel \ 

G.1 rder 
Uom5rSxe NlG ifc 68 ft 10 ft 58 ft 12 ft ~ 

7th crossing 182 8A0 Sieel 
Girder I 

16 ft «7 ft| 9 1/2 ft 1/2 ft 
J 

12 ft 



BENJAMIN A. RICHMOND, 
ATTORNEY AT LAW. 

NO. lO WATER STREET, 
CUMBERLAND. MD. 



GEORGE S. BROWN, ET AL. 

VS. 

THE CHESAPEAKE & OHIO CANAL 
COMPANY, ET AL.7 

( NOS. 4191 AND 4198 EQUITY, 
) 
( CONSOLIDATED. IN THE CIR-
) 
( CUIT COURT FOR WASHINGTON 
) COUNTY. 

TO THE HONORABLE, THE JUDGES OF THE CIRCUIT COURT 

FOR WASHINGTON COUNTY, SITTING AS A COURT OF EQUITY; 

The petition of the Western Maryland Railroad 

Company respectfully shows: 

(1) That on the t&ifc day of June, 1903, it filed its 

petition in this case, alleging among other things, that 

it is a railroad company duly incor orated under the laws 

of Maryland, and that as such it was authorized to con­

struct, own and operate a railroad running from the City 

of Baltimore through the State of Maryland to Hagerstown, 

and thence on to the City of Cumberland, in Allegany County, 

Maryland, and that under its charter it had built and ex­

tended its railroad from said Baltimore City to Big Pool 
/f 

Station, in Washington County, Maryland, and is now op-

erating the same. 

(2) Your petitioner in said petition further stated 

that it intended to extend its said railroad from said 

Big Pool Station westwardly through Washington County, and 

thence on into Allegany County, and through parts of Morgan 

County, WeSt Virginia, and returning into Allegany County, 

from thence on to the City of Cumberland, and at Cumberland 

desired to cross the canal in Allegany County and connect 

its railroad with the railway of the West Virginia Central 

and Pittsburg Railway Company in Mineral county, near 

Cumberland, and that in order to obtain authority to cross 

with its railroad the Potomac River into Morgan County, 

West Virginia, and to construct a portion of its said road 



in Morgan County and Mineral County, West Virginia, afore­

said, it hatit caused a copy of its charter to be properly 

certified and filed with the Secretary of State of West 

Virginia, and had done all things necessary and proper 

under the laws of West Virginia to domesticate itself as 

a foreign railroad corporation doing business in the State 

of West Virginia, and stated in said petition that under 

the laws of the State of West Virginia, your petitioner 

was fully authorized to locate, construct and operate its 

said railroad through said Morgan and Mineral Counties, 

West Virginia, in the manner aforesaid, and to do all 

other acts and to have all other powers so exercised by 

railroad corporations under the laws of West Virginia. 

(3) Your petitioner further stated in said petition 

that it had surveyed and located on the ground all of its 

said proposed line of railway running from Big Pool Station 

aforesaid, to Cumberland, and to its proposed connection 

with the West Virginia Central and Pittsburg Railway, and 

that the route and location of the same had been formally 

adopted by resolution of its Board of Directors. 

(4) Your petitioner in said petition further stated 

that the land lying between Hancock and Cumberland Is 

mountainous and traversed by ranges of hills and mountains 

running northeast and southwest across the same, consti­

tuting an eastern portion of the Appalachian Range of Moun­

tains, and that by reason of the srme, the only feasible 

and practicable route for the location of its railroad 

is along the Potomac Valley, along and generally near the 

Potomac River and the Chesapeake and Ohio Canal; that i t 

is impossible to select any other railroad route between 

said points without very heavy grades and the cutting of 

many long tunnels, and that because of the prohibitive 

expense of said tunnels and the impracticability of said 



heavy grades, there^^fcs no feasible or practical route for 

said railroad that van be selected for the same except 

a route along the Potomac Valley; that in locating its 

said railroad along the Potomac Valley, it was necessary 

that the same should cross and re-cross over the Chesapeake 

and Ohio Canal at seven (7) different points in Allegany 

County, which had been selected with a due regard to main­

taining the integrity of the canal, and so that said cross­

ings would in no wise interfere with traffic and trans­

portation on the same; that the first place of crossing 

would, according to the milestones now set up along said 

canal, be at a point 143.4 miles west from Washington, D. C. 

as measured along said canal, it being a point on said ca­

nal about three miles west of the Town of Little Orleans, 

in Allegany County; that the second place where said rail­

road would cross said canal would be at a point 147.5 miles 

from said City of Washington, as measured upon said canal, 

and 4.1 miles west from said first crossing; that the third 

place where said railroad would cross said canal would be 

at a point 151.03 miles from Washington, as measured upon 

said canal, or 3.53 miles west from the second crossing; 

that the fourth place where said railroad would cross said 

canal would be at a point 156.2 miles from the City of 

Washington, as measured along said canal, or 5. 17 miles 

west of the third crossing; that the fifth place where said 

railroad would cross said canal would be at a point 177.9 

miles west from Washington City, as measured along the 

canal, or 21.7 miles west of said fourth crossing; that 

the sixth place where said railroad would cross said canal, 

according to said location, would be at a point 182 miles 

from said Washington City, measured along said canal, or 

4.1 miles west of said fifth crossing; and that the seventh 

place where said railroad as located, would cross said canal 

would be at a point on the same, near the City of Cumberland 



182.8 miles from said Washington City, measured along said 

canal, or s/lO of a mile from said sixth crossing. 

(6) Said petition further stated that your peti­

tioner desired to cross said canal with Its said railroad 

upon bridges to be constructed upon piers to be built on 

each side of said canal, the bridges spanning said canal, 

and it filed with its said petition seven plans or plats 

showing the proposed plan of each of said bridges, and 

giving on said plans both the horizontal and vertical pro­

jections of the same, so as to show the court exactly the 

proposed location of said piers and said bridges with re­

ference to all parts of said canal, and where and how the 

same will cross said canal, and your petitioner filed as 

part of said petition a set of specifications, particularly 

describing each of said bridges and all of said piers, and 

showing the width of the spans of the said bridges, the 

width of the tow-p th, unaffected by said piers, the width 

of the canal between said piers, and the clearance between 

the bottom of said bridges and the water level of said canal 

and the kind, character and width of said bridges and said 

piers, said plats filed with said petition being marked 

exhibits Nos.l to 7 inclusive, and said specifications so 

filed with said petition being filed as exhibit No. 8. 

(7) It was further stated in said petition that as 

ould appear by said plans and said specifications, all of 

said bridges would be a u n U a m twelve feet in the clear 

above the top of the water line of said canal, and the pier:; 

and abutments of said bridges would be so placed as not in 

any manner to contract the width of the canal, or interfere 

with free passage on the towing-path thereon, and the said 

petitioner stated that if permitted to erect said bridges 

and make said crossings, your petitioner would erect the 

same in such manner as not in any way to interfere with 

the traffic or transportation upon the said canal* or of 
—4--



the use of the same by those having business thereon, and 

that it would construct said piers and bridges in all par­

ticulars in strict accordance with the aforesaid jsimx 

plans and specifications. 

(8) It was further stated in said petition that 

before your petitioner could erect said piers and bridges 

and make said crossings, it was necessary and proper that 

it should first apply to the Board of Public Works of Mary­

land, requesting said Board of Public Works to act upon said 

application, and to approve of said plans of said bridges 

and fixtures for crossing said canal, as required by sec­

tion 177 of article 23 of the Code of Public General Laws 

of Maryland, and that your petitioner desired to make said 

application to said Board of Public Works, and to file 

with said Board the plan of the bridges, piers and other 

fixtures designed by it for crossing such canal at said 

places, and to obtain the approval of the Board of Public 

Works of such plans, fixtures and crossings, but that it 

was advised that before it could properly make said appli­

cation to said Board of Public Works, it was necessary to 

first obtain leave and permission of this Honorable Court 

to make said application and file its said plans with the 

Board of Public Works, inasmuch as said canal was by the 

decree of this Honorable Court, in this case, in the hands 

of the Trustees of the bond-holders of 1844, operating 

said canal as receivers, or quasi receivers, under the 

orders of this Court. 

(9) Your petitioner thereupon in said petition prayed 

this Honorable Court to pass an order granting your pe­

titioner the leave and permission of this Court to file 

said application and said plans with said Board of Public 

Works, to the end that it might obtain from said Board of 

Public Works, its approval of said plans, fixtures and 



crossings, and your petitioner now repeats each and all said 

allegations of fact with reference to said canal and its 

said railroad and its proposed crossings of said canal, 

and re-asserts them as part of this petition. 

(10) Your petitioner further says that thereupon on 

the 13th day of June, 1903, this Honorable Court passed an 

order granting your petitioner leave and permission to file 

its aforesaid application and plans, to and with the said 

Board of Public Works of Maryland, praying its approval of 

said plans of its said seven bridges and crossings over 

the Chesapeake and Ohio Oanal, together with its piers and 

fixtures designed for affecting the same, and said order 

further provided that in case your petitioner did obtain 

the approval of said plans of its said bridges and fixtures 

by the Board of Public Works of Maryland, it should, before 

proceeding to erect said bridges over said canal, report 
said 

to this court the action of Xhn Board of Public Works, to 

the end that a further order of this court might be passed, 

prescribing the terms and conditions upon which the said 

petitioner may proceed to the erection of said bridges, 

piers and crossings. 

(11) Your petitioner now says that shortly after 

the passage of said order, in the month of , 

1903, it thereupon, under leave and permission of this 

court, filed application to the Board of Public Works of 

Maryland, with true copies of said plans and specifications 

filed in this Court, together with a copy of said order of 

Court, and in said application prayed said Board of Public 

Works to act upon said plans, pie^s and fixtures for said 

seven crossings of said canal by your petitioner's said 

railroad, and to approve the same, and that thereupon said 

Board of Public Works notified Messrs. Hugh L. Bond and the 

other Trustees for the bond-holders of 1844, in possession 



of said canal under the orders of this Court, as aforesaid, 

of said application for said seven crossings, and thereafter 

a meeting of said Board of Public Works was held, before 

which the attorney of said Trustees appeared, and also Mr. 

Nicholson, superintendent of said canal,appeared and ob­

jected to any action being taken by said Board upon said 

plans, and objected to the plans, whereupon said Board 

adjourned without taking any action, and obtained the opi­

nion of the Attorney-General of Maryland as to the power 

of said Board of pass upon said plans, and being advised 

by the Attorney-General that they had power to pass upon 

said plans, thereupon called another meeting of said Board 

of Public Works, at which Mr. Hugh L. Bond, representing 

the Trustees,and his attorney ,were present, together with 

the attorneys for your petitioner and Mr. Nicholson for the 

canal company, at which said meeting of the Board of Pub­

lic Works it was agreed by the respective parties and so 

ordered by said board, that said board should select an 

impartial engineer to go upon the ground and meet with the 

engineer of said trustees and the engineer of your peti­

tioner, and examine said plans and crossings, and that 

said engineer so appointed by said board should thereafter 

report to said board upon the practicability and propriety 

of said plans, bridges and piers for said crossings. 

Your p-titioner further says that thereafter said 

Board of Public Works appointed Mr. Arthur C. Dennis, a 

competent engineer, to examine into said matter and report 

to said Board, and that thereafter said Arthus C. Dennis 

went upon the ground and examinedsaid seven crossings, and 

met with the engineers of the respective parties, and after 

hearing their demands and objections pro and con, said 

engineer made a report and filed the same September 5th, 



1903, with the Board of Public Works, of Maryland, stating 

that he had examined the plans of the proposed bridges to be 

built over the Chesapeake and Ohio Canal by your petitioner, 

and had visited the sites of the proposed bridges, and 

thereupon in said report recommended certain changes in the 

plans as originally filed with the Board of Public Works, 

and set out said proposed changes in detail in said report, 

all of which will appear by a copy of said report of said 

engineer, so filed with said Board of Public Works, duly 

certified by the Secretary of said »̂ oard of Public Works, 

herewith filed marked "Exhibit No. 1," and also filed with 
A 

said Board of Public Works seven plats showing thereon 

the revised plans for said seven bridges crossing said 

canal, made to conform to the changes and modifications 

specified in his said report, and your petitioner now files 

herewith as part of this petition true copies of said 

revised plans so filed with said Board of Public Works 

by said engineer, certified by the Secretary of the Board 

of Public Works and prayed to be taken as part of this 

petition, marked, "Exhibit No.2," and your petitioner also 

files for farther illustration specifications setting out 

in detail, in schedule form, the plans, size, dimensions Ac 

of said seven bridges, as shown on said revised plans, all 

of which information being contained in said specifications 

marked upon said original plans, which specifications were 

subsequently sent to said Board of Public Works by said 

engineer, as will appear by a copy of the same, duly cer­

tified by the Secretary of the Board of public Works, here­

with filed marked "Exhibit No. 3." 

Your petitioner further charges that thereupon on the 

15th day of September, 1903, said Board of Public Works, 

having before it said report of said engineer and said re­

vised plans so made and sent in by said engineer, thereupon 
--8--



took action and unanimously adopted and approved said re­

vised plans for crossing said canal, all of which will 

appear by the certificate of Wilfred Bateman, the Secretary 

of said Board of Public Works, showing the passage of said 

order by the Board of Public Works approving said plans, 

herewith filed and marked "Exhibit No.4." 

(12) Your petitioner now says that in conformity with 

said previous order pa;sed by this Court on the 13th day 

of June, 1903, it now makes report to this Hun | flwk M m 

aforesaid action by said Board of Public Works upon the 

matter of said seven crossings and the approval by said 

Board of Public ''orks of the plans of said bridges and 

fixtures for said seven crossings for said canal by the 

railroad of your petitioner,, l A - a y w v e « r e d by said Board, 

and your petitioner now says that said revised plans for 

the crossing of said canal by your petitioner's said rail­

road at said seven crossings in Allegany County, are 

acceptable to your petitioner, and it is satisfied with 

said plans and specifications as adjudged by said engineer 

of the Board of Public Works and by order of said Board of 

Public Works, and now charges that as will appear from the 

proceedings in this case, all the property, rights and 

franchises of the said Chesapeake and Ohio Canal Company, 

are. now in the hands of Hugh L. Bond, John K. Cowan and 

2seph L. Bryan, Trustees for the bond-holders of 1844, 

bject to the control and order of this court, and that it 

is necessary and essential to the construction of your 

petitioner's said railway that it shall be premitted to 

erect said bridges across and over said canal, in a c c o r ­

dance with said seven plans, at the said places named in 

this petition, and that if granted permission by this court 

to so cross said canal in said seven places with its said 

bridges in accordance with the aforesaid plans, it will do 



30 with strict regard to maintaining the integrity of 

said can. 1 as a water way and means of transportation, 

and will so erect and maintain said crossings in such man­

ner that they will in no wise interfere with the traffic 

and transportation on said canal, and that as will appear 

by its plans, the abutments for its bridges will be so 

placed as not in any manner to contract the width of the 

canal on interfere with free passage on the towing-path 

thereof, and that it will not interfere with the use of 

said canal by those having business thereon, and that it 

will construct said piers, bridges and crossings and 

thereafter maintain the same, in all particulars, in strict 

accordance with the aforesaid plans and specifications 

a proved by said Board of Public Works. 

(13) Your petitioner, now^therefore, prays Your 

Honors to pass a final order hereon, granting to your pe­

titioner the necessary permission to erect, build and 

maintain said piers, bridges and crossings, over and 

across the said canal at the seven places herein specified, 

with the structures and according to the plans hereinbefore 

specified, and in conformity to the plans and specifications 

herein set forth, which have been approved by the Board 

of Public Works of Maryland, and to that end prays Your 

Honors to pass such order hereon giving your petitioner such 

permission as shall be meet and proper in the premises. 

And as in duty bound, <fcc. 





The Chief Engineer of the Western Maryland Railroad Company accepts 
the five changes noted above and the General Manager of the Canal Company 
accepts the same except the twelve feet vertical clearance for the sixth 
and seventh crossings. 

This clearance is within the legal minimum and since the crossings 
are close together and close to Cumberland, the inconvenience of the 
additional taking down of awnings on the light boats will not be very 
serious. 

Raising the railroad grade to give fourteen feet eight inches at 
these crossings to pass awnings on light boats will require a heavy ex­
penditure and is almost impracticable because of the street crossings 
in South Cumberland. 

I, Wilfred Eateraan, Secretary of the Board of Publio Works, do 
hereby certify that the above is a full and true copy of an unsigned 
statement whioh accompanied the report of Mr. Arthur C. Dennis, the 
Engineer for the State of Maryland in the matter of the crossings of 
the Chesapeake and Ohio Canal by the Western Maryland Railroad. 

Witness my hand this 39th, day of September, 1903. 

secretary Board Public Works. 





Cumberland, Maryland, September 2, 1903. 
Memorandum of Agreement made this date between Arthur 0. Dennia, Engineer of State 

Board of Publio Works, C. 0. Nicolson, General Manager, Chesapeake A Ohio Canal Co., and 
John 0. Barlow, Chief Engineer, Western Maryland Railroad Co., regarding the seven pro­
posed crossings of the Chesapeake and Ohio Canal by the Cumberland Extention of the 
"'estern Maryland Railroad:-
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1st Crossing 143 4/10 Steel Girder Concrete 30' 10' 73' 9' 46 ' 27' 0" 
Snd Crossing 145 5/10 Steel Truss Concrete 125' 16' 79' 9' 70' 14' 8" 
3rd Crossing 151 3/100 Steel Girder Concrete 95' 10' 84' 9 * 75' 27' 0" 
4th Crossing 158 2/10 Steel Truss Gonorete 135' 16' 59' 9 ' 46' 14* 3" 
5th Crossing 177 9/10 Steel Girder Concrete 85' 16' 73' 9' 60' 14' 8" 
6th Crossing 182 0/10 Steel Gir der Concrete 85' 16' 73' 9* 58' *12' + 
7th Crossing 182 8/10 Steel Gir der Concrete 85' 16' 72' 9' 58' *12' + 

Note. Canal tow-path and slope to be paved 25' above and 75' below piers which may 
be set on or near tow-path at all crossings where the canal is subject to overflow. 

At 7th crossing tow-path to be raised to a height five feet above oanal water level 
from bridge westward as far as may be neoessary to meet ground of equal height or present 
guard bank. 

* Subjeot to approval of Canal Trustee. 
Correot Arthur C. Dennis. 



State of Maryland. 
Offioe of the Secretary of the Board of Public Works. 

I. Wilfred Bateman, Secretary of the Board of Public Works of the 
State of Maryland, do hereby certify that the foregoing is a true and correct 
copy of the Memorandum of Agreement made the second -day of September, 1903, 
by and between Arthur C. Dennis, Bngineer for the State of Maryland; C. 0. 
Nicolson, General Manager of the Chesapeake and Ohio Canal Company, and 
John Q. Barlow, Chief Bngineer of the Western Maryland Railroad Company, 
regarding the seven proposed crossings of the Chesapeake and Ohio Canal 
by the Cumberland Extention of the Western Maryland Railroad, filed with 
the Board of Public Works of Maryland the twenty-fifth day of September, 
1903, by Arthur C. Dennis, Bngineer. 

Witness my hand this twenty—ninth day of September, 1903. 

Secretary Board Public Works. 





State of Maryland. 

Office of the Secretary of the Board of Public .Vorks. 

"Mr. Arthur C. Dennis, C. Ei. , filed his report in reference bo bridges 

to be built over the C. & 0. Canal in Allegany County by the Western 

Maryland R. R., which was unanimously adopted and plans for crossing 

said oanal as filed by Mr. Dennis approved by the Eoard. " 

I, Yiilfred Bateman, Secretary of the Beard of Public i.orks of Mary­

land, do hereby certify, this twenty-nintn day of September, 1903, that 

the foregoing is a true copy taken from the minutes of a meeting of the 

Board of Public Works of Maryland, held on the ninth day of September, 

1903, on which day safcd Board passed the foregoing order. 

Secretary Board Public Viorks. 





Annapolis, Md.., Sept. 5, 1903. 

The Board of Public Works of Maryland, 

Annapolis, Md. 

Gentlemen: 

As instructed in your resolution of August 26th. I have 

examined the plans of the proposed bridges, to be built over the 

Chesapeake and Ohio Canal in Alleghany County Maryland by the 

Western Maryland Railroad Company and visited the sites of the 

proposed bridges. 

Your Engineer recommended the following changes in the 

plans as originally filed, these changes being shown on plans 

accompanying this report. 

1. That the vertical clearance above ordinary high wa­

ter of the canal be not less than fourteen feet and eight (14» 

8") inches except that on the sixth and seventh crossing the 

twelve (12*) feet clearance be allowed to stand. 

2. That the fourth crossing be lengthened ten (10') 

feet and the fifth, sixth and seventh crossings be each lengthen­

ed five (5«) feet. 

3. That the towing path and its slopes be paved twenty-

five (25*) feet above and seventy-five (75* ) feet below the tow 

path pier and the pier protected with rip rap at the first, second 

third, sixth and seventh crossings. 

4. That the towing path be a clear width of nine feet 

on top. 

5. That the towing path be raised on protection embank­

ment built to an elevation of four and one half feet (4 l/2') 

above the water level of the canal from the west abutment of the 



seventh crossing up the canal banks to where this level meets 
existing grounds. 

Your Engineer is of the opinion that the revised plans 

herewith presented for filing properly protect the Chesapeake 

and Ohio Canal and should be approved. 

"Respectfully, 

Arthur C. Dennis. 



I, Wilfred Bateman, Secretary of the Board of Public 

Works do hereby certify that the aforegoing is a true and cor­

rect copy of the report of Mr. Arthur C. Dennis, Civil Engineer, 

filed with the Board of Public Works in the matter of the bridges 

to be built over the Chesapeake & Ohio Canal Company in Allegany 

County, Maryland by the Western Maryland Railroad Company. 

Secretary Board of Public Works. 



IN THE CIRCUIT COURT FOR 

WASHINGTON COUNTT. 

Noa. 4191 and 4198 EQUITY. 

CONSOLIDATED CAUSES. 

3K0RGE S. BROWN, ET AL. 

VS. 

THE CHESAPEAKE AND OHIO 

CANAL COMPANY, ET AL. 
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GEORGE S. BROWN ET AL. 

T B , 
IN THE CIRCUIT 
COURT EOR WASH­
INGTON COUNTY. 

THE CHESAPEAKE AND OHIO CANAL COMPANY 
ET AL. 
X - - x EQUITY. CONSOLI­

DATED CAUSES. 

NOS. 4191 and 4198, 

ANSWER OP JOHN K. COWEN, JOSEPH BRYAN AND HUGH L. 

BOND, JR., TRUSTEES, TO THE PETITION OP THE WESTERN MARYLAND 

RAILROAB COMPANY HEREIN, M L T © OCTOBER 4£ 1903. 

These respondents, answering, say: 

PIRST: That on or about the 5th day of June, 1348, 

The Chesapeake and Ohio Canal Company did make, execute and 

deliver an indenture or deed of trust of that data to Phineas 

Janney, William W. Corcoran, Horatio Allen, David Henshaw and 

George Morey, as Trustees for ^he holders of all the bonds 

then or thereafter issued, or t© ba issued, by the President 

and Birectors ©f said Canal Company, under and pursuant to the 

provisions of the act of the General Assembly of Maryland ap­

proved March 10, 1845, being Chaptsr 281 of ths Laws of Maryland 

of 1844, to which indenture or deed of trust filed in ths 

proceediags in thsse Consolidated Causss those respondents refer 

for a more complete statement of ths same. Thess respondents 

are, by due and proper appointment in accordance with ths said 

indenture or dted of trust, the successors In title, as such 

Trustees, of the original trustees therein named. 

That on or about the 15th day of May, 1878, The 

Chesapeake and Ohio Canal Company did make, exscuts and deliver 

an indenture or deed of trust of that date to George S. Brown, 

James Sloan, Jr., and Lloyd Lowndes, Jr., Trustees, a duly 

csrtifisd copy of which indenture or deed of trust is filed 

apd proved in the proceedings in these Consolidated Causes, to 

which thess respondents refer for a more complete statement of 

the same* Thess respondents are, by virtue of the decrees 



(2) 
and orders of this court in these Consolidated Cams, the 
successors in title, as suoh trustees, of the said George S. 
Brown, James Sloan, Jr., and Lloyd Lowndes, Jr. 

That on or about the 18th day of September, 1890, 
the then trustees under the said Indenture or deed of trust 
dated June 9, 1848, whose successors these respondents are as 
aforesaid, filed their petition in these Consolidated Causes, 
slier--in they asserted their right as such trustees, in the 
execution of their trust, to taks possession of all the 
property of The Chesapeake and Ohio Canal Company at that time 
in the custody and under the control of the receivers appointed 
by this court in these case together with all the rights, 
privileges and immunities of the said Canal Company, and to 
employ, exercise, use and enjoy the <ame for the purposes of 
their said trust, reporting and accounting to this cotirt in 
the execution of their trust, and praying the aid and direction 
of this court in the execution of the same. 

That on the second day of October, 1890, this oourt 
entered its decrstal order, whereby the court granted ths praysr 
of the said trustees' petition, and provided and direets4 

the redeisption by them of all the sonde of the said Canal 
Company iisued under and secured by the said indenture or 
deed of trust of May 15, 1878, directed and instructed said 
trustees in the execution of their trust, and further adjudged 
and decreed that "the receivers appointed by this court shall 
sunsnder to the said trustees, acting under ths mortgage of the 
5th of June, 1848, possession of the said canal, and all ths 
property of the Canal Company of which they are now in charge; 
and the said trustees shall become entitled to the full pos­
session and control of ths entire canal from the eity of 
Cumberland to its terminus in ths city of Georgetown, in ths 
District of Columbia, together with all the rights and property 
sf the Canal Company, with power and authority to us) and 
exercise the franchises sf said company, in its propsr eorpor-
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ate name, to the same extent and to like purposes, and none 
other, that said company could or might do acting by authority 
of and under tho control of a board of directors as provided 
by its charter". 

As will appear by reference to the proceedings in 
these causes, these respondents complied with all the conditions 
and requirements of said decretal order, received possession 
of all the property of the Canal Company from the receivers 
appointed by this court as therein provided, and have oontinued 
ever since to possess, employ, uss and operate ths sans in ths 
discharge of their trust, in accordance with the instructions 
of this court, holding: title under the said indenture dated 
June 5, 1848, and under the said indenting of May 15, 1878. 

SECOND: Thess respondents admit that on or about 
the thirteenth day of June, 1903, the present petitioner, 
The Western Maryland Railroad Company, filed a petition in 
these cms33 containing certain allegations, as stated in tho 
first, seaond, third, fourth, sixth, seventh and eighth para­
graphs of the present petition, and a prayer substantially as 
set forth in the ninth paragraph of tho present petition. 
Those respondents do not admit the truth of tho matters so 
alleged,and reasserted by the present petition, but, on the 
contrary, they deny that the same were or are true. 

THIRD: These respondents further admit that on or 
about tho said thirteenth day of Juno, without any notice to 
these respondents or thoir counsel of record in those causes, 
or to any other party to the<*e causes, or his, her or its 
counsel of record, said petitioner, The Western Maryland 
Railroad Company, did present its said petition to the 
Honorable Judge of this court, and obtain an ex parte order 
thereon, substantially to the effect stated in tho tenth 
paragraph of the present petition. Those respondents are 
advised, and so state, that tho order so obtained did not pur­
port to adjudge or determine any right of those respondents 
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or any other party to these causes, and could not do so, b e ­

ing wholly ex-parte and without notice or hearing, and that 
so iar as these respondents or any party to these causes are 
or is concerned ths proceedings on the present petition must 
stand and proceed as if said former pstition and order had 
never been presented, entersd or filed. 

tfruhstk.' Your respondentsadmits' that shortly after ths passage 
of ths aforesaid order of this Court in ths month of T u n s 

1903, the petitioner filed application tc ths Board of Public 
Works of Maryland as sst forth in ths petition, praying that 
said Board of Public Works would approvs its said plans, but 
denies that thereupon said Board of Public Works notifiedMr. 
Hugh L. Bond, and the other Trustees for ths bond-holders of 
1844 of said application for said crossings, but avers that 
these Trustees rsceivsd no notice from said Board of Publie 
Works or from ths said Western Maryland Railroad Company of 
the application to said Board, and that the application to 
that Board, like the appxication to this Oourt, was e x -parts 
and without any notics to these respondents whatsoavsr; and 

that Mr. 0. L. Nicolson, Superintendent of the canal, with 
from other sources 

the attorney for these Trustees, having xsarned^of said ap­
plication went without notification to a mssting of ths Board 
of Public Works and found the Counssl for ths petitioners 
there. 

These respondents admit that the said Nicolson and 
said attcsnsy on behalf of these respondents objected to any 
action being taken on said plans by said Board of Public Works, 
and also objsctsd tc said plans. And thsse respondents re­
spectfully show that they denied that the said Board of Pub-
lie Works had any power to pass upon said plans, taking ths 
position that said Board of Publie Works could not grant the 
powsr to cross buV only pass upon t'-e mods of crossing after 
such a power had once been obtained, and the said Western 
Maryland Railroad Company had obtained no right to cross the 



Chesapeake & Ohio Canal. The Board did not take any action at 
said meeting and that another meeting of said Board of Pub­
lic forks was called and that Mr. Hugh L. Bond of these Trus­
tees was notified of said meeting, ha having asked the Attor­
ney General of the Stats not to allow action upon said plans 
without soma notification to the said Trustees. 

Thess respondents than, without waiving their objec­
tion tc the said Board of Public Works passing upon said 
plans at all, objected to said plans as filed, for that they 
did not give full and complete information as to the method 
of crossing said canal; the said plans giving information 
only as to that span of each bridge directly crossing tho 
canal itself and affording no information as to the approach-
ante 3aid bridge , upon the character of which would depend 
in great measure the damage dona tc said canal* 

These respondents deny the allegations in paragraph 
eleven of said petition that it wan agreed at said meeting by 
the respective parties â id so ordered by said Board that said 
Board should salact an impartial engineer to go ovar the 
ground and meat with the engineer of said Trustees and ths 
engineer of tho petitioner and examine said plana and cross­
ings, and that said engineer so appointed by said Board should 
thereafter report to said Board upon tho practicability and 
propriety of said plans, bridges and piers for said crossings. 

Those roapo dents respectfully show unto your Honor 
that at that meeting they objected to tho plans filed as not 
giving the full plans of tho Railroad Company at each cross* 
ing but only tho span immediately ovor tho oanal itself. 
Governor Smith then stated that it would bo necessary for tho 
Board of Public forks to appoint an Engineer to inform itself 
as to the matters of difference between tho reopootiwo par-

tios. Counsel for tho Western Maryland Railroad CompanyAfur» 
nishat tc Mr. Nicolson, Manager of tho canal, its full plans 



for crossing t» canal . * th. Potcm. Tall. , tf — » *>!»». 
,o th* th. .xaot points of dlf f.r.no. b.tw.n th. parti.. 
Might b. brought b.for. th. said Boar, of Publl. »orM. A * 

th. sal* Board of Public fort, did tb.r.upon s.l»et a. It. 
engineer on. Arthur 0. Dennis, a » .id.at of ..at Virginia. 
And th. said D.nnl. w t th. w g l n w r . of th. W o parti- and 
disouss.d th. aatt.r. of diff.r.n«. b.t«.n th«s, but not In 
any Impartial .pint. And th. .nginwr .f said testem Har,-

Xsnd *Hlroad Ccspan, did not furnish « ~ S * g « * ' 
Oanal th. compl.te plan, as had b.sn W H i l K 
real opportunity was ^ivsn to these respondents to know ths 
real plans or to call to the attention of the said engineer 
the features thereof calculated to injure the canal. And the 
said Dennis without any notice to these respondents or to any 

one representing them filed a report with the said Board of 
Public Works recommending certain modes of crossing said 

canal and certain appropriations of the property of the Chesa­

peake and Ohio Canal Company. And certain plans were prepar­

ed by the Engineer of the Western liaryland Railroad Company 

not altogether agreeing therewith. The report of the said 
Dennis, while recommending an appropriation of parts of the 
tow-path of the canal recommended the leaving a width of 

clear c^.'^f// 

nine/_feet at the top thereof. Ths plans by making this^nine 
fest from the masonry to the water line propose to reduce the 
actual width of tow-path to leas than nine feet at every 
crossing save one. And the said Board of Public Works ap­
proved said plans without any notice to your respondents or 
to any one representing them, and without any opportunity 
given to your respondents to file objections to said plans or 
even to know the nature of them. 
tfo These respondents respectfully show unto your Honor 
that by reason of said Wsstsrn Maryland Railroad Company's 

to 'be mads in acfoidance with said report though 



not furnishing its full plans to them in spite of ths dis­
tinct agreement to do so mads by its Counsel before the Board 
of Public Works, it is impossible for those respondents to 
fully know the extent of tho injury that will bo done by said 
crossings, but tho said plans contemplate serious injury to 
tho canal even from tho incomplete portions of tho several 
crossings which thoy disclose. And thoso respondents sot 
forth hero in detail the features of each of said crossings 
which make it injurious to tho canal* 

BRUNJB ;o. 1* The entire pier on tho Waat side, which 
is the side next to tho river, is on tho tow-path of the canal. 
It appropriates to tho use of tho Western Maryland RaiJroad 
Company land owned in fee by tho Canal Company and used in 
its operation. On tho harm side at tho abutment of tho 
bridge is also on property belonging to tho canal. The con­
templated pier would only allow tho width of nine foot of 
tow-path, whereas tho Canal Company has novor allowod a width 
of loos than twelve foot at any bridge or similar structure. 
Tho pier built upon the present tow-path narrows ska width of 
the tow-path as now used to something In the neighborhood of 
fire or six foot, an utterly inadequate width, but proposes 
to secure to tho Canal Company a wider tow-path by filling in 
tho water-way of tho canal. At this point tho Canal Company 
has fount* it necessary in maintaining the canal to own ail 
tho land between it and tho river. Tho plan as filed contem­
plates tho appropriating of this land by tho erection of a 
permanent structure over it, but does not owon disclose how 
that structure Is to bo built or what it shall bo. It Is per­
fectly possible, under tho plans givan, to put a permanent 
roadbed structure within tho hydraulic lino that may do se­
rious damage to tho canal. Tho mode of constructing the 
piers could also bo such as to inflict serious damage, and 
no information is furnished on this point. 
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BRIDOX l.o. 2. "oth piers are on the private property 
of the canal. Their Fastem pier Is built partly upon the 
tow-path as now used and narrows the tow-path to less than 
nine feet at its surface giving only nine feet from the 
masonry to the water. :uch narrowing of the tow-path as be­
fore stated has never previously been allowed at a bridge, 
twelve feet always being required. The balance of this pisr 
which is not upon the tow-path is upon ths property of the 
canal owned by it in fee and required for its use. The 
'"estern pier is built for almost its entire length In the rate 
water of the canal. The canal is wider than usual hsre hav­
ing been lntentienaily •constructed and an encroachment of 
this kind upon the water-way would be a detriment to the 
canal both in its use as a highway and in ths maintenance of 
its water supply. The whole of this pier is on the Canal 
Company's property. 

The clearance allowed above the surface of the water 
is only fourteen feet eight inches, which is inadequate, the 
Trustees of the canal having not hitherto allowed any per­
manent structure to be built with a clearance of less than six 
teen feet. Throughout these plans the engineer has apparent­
ly treated the minimum clearance referred to in the Code as a 
standard. The pisr in the tow-path side would lead to a wash­
ing on account of the angle at which it is set to the tow-
path. Property belonging to the canal on the West sids is 
appropriated for a fill. 

BRI&aS Be. 3. The meagrenees of ths plans at 
this crossing makes it imposed ble to know whet structures are 
contemplated, as the railroad company hers does not even com­
plete its plans for the crossing of the property of ths 
oanal. Ths incomplete plans that are fumishsd show upon 
ths property of the oanal, one abutment, one pier and six 
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pedestals for the supporting of tho short spaa*. What the 
method will bo of crossing tho remainder of tho property of 
tho canal at this point is not shown. Tho plan also shows 

tho slope of tho railroad's embankment terminating within 
tho water lino of tho canal and upon the canal's property* 

Tho form of structure as shown is objectionable, first, 
because of tho short span ovor tho tow-path and over tho wide 
water of tho canal* There should be no 3Uoh thing as a short 
span at this point an it is calculated to catch drift-wood 
and increase the danger of flood. This applies to tho tow-
path side as well no tho span ovor the wide water. Tho plan 
has tho objection to which all of thorn are subject - that it 
does not giro their whole method of crossing the river bod, 

and leaves it opan to ths railroad company to construct thoir 
crossing in such a way as to seriously injure tho canal. In 
tho case of this particular crossing tho linos show a cross­
ing of the canal's property without showing tho method in 
which that crossing is intended to be made. Tho situation 
hero is such as makes it possible for the balance to bo in­
jurious. Ths Canal Company has found it nocossary to acquire 
for its own use tho land between tho canal and tho r i v e r , and 
it is sought to ba appropriated without evoi showing tho man­
ner in which It is to bo used. 

BRfDJE tfo. 4. othsnpports for the span are abutments, 
both of tham are on tho canal's property- One is built in 
part on the tow-path itself as now used by the canal, reduc­
ing materially the width that haa b«on found proper at this 
point and leaving only a width of nine foot betwoan tho mason­
ry and water lino, loss than nine feet at tho surface of ths 
tow-path. 

Tho clearance allowed is only fourteen foot eight 
inches, which the Trustees hare never allowed hitherto and 
which Is inadequate. Tho balance of the crossing of the river 

(10) 
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bed isnot given in the plan but this does not involve danger 
to ths canal as thsre is no likelihood of any structure being 
erected that would do any harm, ths canal bsing high above 
the watsr at this point. 

BRJD3E :To. 8. Ths span here i3 supportsd on both 
sides by abut-isnts. Both are upon the property of the canal. 
The one upon the Vest is built in part upon ths tow-path now 
in uss by ths oanal and narrows ths tow-path to a width at 
the surface of less than nine feet for the whole length of 
the abutnsnt. The head room is only fourteen feet eight 
inches which is inadequate and is objectionable for the 
reason stated before. Ths entire method of crossing is not 
given here, but that whioh is given is sufficient for informa­
tion, as the canal is so high above ths river that ths con­
tinuation of the structure is not likely to do^any harm. 
The private property of the Canal Company outside of both 
abutments is appropriated for the bridge and the plan of the 
structjre over it is not shown. 

ERJD31 'Jo. 6. The span here is supported by abutments 
at both ends, ooth are on the property of the canal. That 
upon the East is built for full half its length width upon 
ths tow-path as now used and narrows the tow-path to a width 
of less than nine feet at the surface for the whole length 
of the abutment. 

The clearance allowed here is only twelve feet, the 
minimum clearance .lamest in ths Cods. The plan as furnished 
not only bes not give in full the mode of crossing the bot­
tom lands and the river at this point, but it does not even 
give the method of crossing the property of the canal, ths 
contemplated bridge crossing the property of the Oanal Com­
pany on both sides outsids of the span over the waterway. 
It makes ths plans incomplete and improper because at this 
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point there can be no assurance of the safety of the canal 
unless ths whole plan of crossing be shown. 

BRIDGE Mo. 7. The span is supported on both sides by 
abutments. Both aro entirely upon ths property of the oanal* 
The ono upon tho 7/©st is built with a varying width of from 
three to four foot upon tho tow-path as now used, narrowing 
tho same to a width of lass than nine feet. Tho plan contem­
plates an appropriation of tho property of tho canal on both 
sides of tho span but furnishes no information as to tho mode 
by which 3uch crossing is to bo made. Tho plan for tho 
crossing is ontlroly unsatisfactory in its not giving tho 
complete method of crossing the low lands and river. The 
maintenance of the canal at this point would bo seriously 
affected by the reduction of tho present discharge area on 
tho rirar. Tho clearance hero,as boforo, is on^y twelve foot* 

Tho danger involved in tho mode of construction hero 
is admitted by a provision suggested for avoidir^ it in a note 
to the plan. This advises that tho tow-path bo raised or a pi 
protection bank be built to an elevation of 616 foot from 
abutments to where this level .seats existing bank. This would 
oo entirely inadequate to protect against the danger her© 
created. Such a protecting bank should bo built upon a slop© 
similar to the fr©sh©t lin© of the riv©r and not in a hori­
zontal plana. If built as suggested in this plan there would 
b© no protection against flood at tha point whore tho lin© 
of the n©w bank and th© lin© of th© pr©s©nt bank int©rs©ct. 
Th© proposed protecting bank would cross th© wast© w©ir and 
spill way which ar© n©e©ssary for th© protection of th© 
canal and would necossitat© th© reconstruction of both at 
somo point bolow th© bridge. It would also necossitat© th© 
removal to a point b©low th© bridge of th© stop look of th© 
Cumberland Basin and additional property would hav© to bo ac­
quired at th© location of th© wast© w©ir and spill way to con-



duct the water from them to the river. 

There are other objectionable features that apply to 
nearly all thsss plans. Ths rsport of ths Pnginssr smployed x 
by the Board of Public Works while recommending the taking 
away from ths canal parte of ths tow-path, recommends that 
there be left in all cases a clear width of nine feet on top. 
The plans filed, which are brou ,ht before the Court as embody­
ing the recommendations of that expert,Isssen this by making 
it not nine feet at the top of the tow-path but nine feet 
from the face of ths masonry clear out to the water line. 

The clearances allowed are objectionable because they 
once and for all forbid/, improvements, j The canal has already 
in its history been raised» and there is every reason to be-
lisvs that it will be desirable to do this again. The clear­
ances here contemplated forbids* it. It is also desirable 
that the canal should not be cut off permanently from all 
chance of adopting new and improved methods of tovags. It 
has been, in view of these facts, that all the permanent 
structures hitherto erected over ths canal have a clearance of 
sixteen feet. 

The canal was built with a twelve foot standard sec­
tion tow-path and this is dssirabls vhsre it can be obtained. 
The plans now filed treat nine feet as the maximum width of 
tow-path to be allowed the canal but lessens" this in an un­
certain dgeree by substituting nine feet to the water line 
instead of nine feet at the top of the tow-path. A much 
greater width than nine feet is dssirabls in a tow-path and 
the sffort is constantly made to obtain a greater width than 
this. Nine fset. does not allow the width for teams to pass 
on the tow-path when repairing the canal, seriously increas­
ing both ths inconvenience and risk, ^ 

Some of the plans speak of ths canal as of a i»jd*er*a*L 
width of sixty fset. This is inaccurate and untrue. Sixty 
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f©et is not an adequate width and when the canal has been 
reduced to t^at width it has been only because of difficulty 

Civ*-1-* Z*E7v 

in ths nrrfrfcins7 through which It has bson constructed. These 
bridges at any heighth less than twenty feet will add greatly 
to the expense of maintaining tho canal because of tho dif­
ficulty of using tho dredges and necessitating tho raraoval 
by othor moans of the;/io&*z*£under said bridges. This is 
particularly trua of tho bridgo^on tho Cumberland level. 

ĵ </£fc Further answering these respondents say: 
That the Defendant, Tho Chesapeake and Ohio Canal Com­

pany, is a body corporate, incorporated and existing under 
and by virtue of tho Act of tho General Assembly of Virginia, 
passed January 27, 1624, entitled "An Act incorporating tho 
Chesapeake and Ohio Canal Company," and under and by virtue 
of the Act of tho Ooneral Assembly of Maryland pas od January 
31, 1623, published as Chapter 79 of tho Laws of 1824, and 
tho Acts of Virginia Supplementary thereto, ©specially th© 
Acts approv©d March 3, 1837, February 13, 1830, and January 
20, 1844, respectively, and assont©d to and confirmed by th© 
lagislatur© of Maryland and Congress, and lik© Acts of Mary­
land, especially th© Acts of 1826, Chapter 78, and 1827, 
Chapter 61, and assented to and confirmed oy th© L©gislatur© 
of Virginia and Congress; and th© said corporation by tho 
Acts of th© Congr©sa of th© Unit©d Stat©s approved r©sp©c-
tiv©ly March 3, 1325 and May 23, 1328, confirming and assent­
ing to the said Act of Virginia ©ntitlod "An Aot incorporat­
ing tha Chosap©ak© and Ohio Canal Company" and its supple­
ments, was authorized and orapow©red to ©x©rcia© its corpora to 
powers and to construct Its canal and worlm within tho Dis­
trict of Columbia. And thase respondents pray leave to refer 
to said Act of Virginia of 1824, and th© said Act of Maryland 
of 1825, and th© said Acts of th© Congross of tho United 
Stat©o of 182S and 1828 respoctiv©ly and th© said su ppl©m©nd-
ary Act6 of Virginia and Maryland and Congr©so as th© sara© 
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are published in the volumes of the Laws of Maryland and Vir­
ginia and the Statutes at Large of the United States, with 
the same force and effect as if the same were fully set out 
herein. 

That the said Act of Virginia incorporating the Chesa­
peake and Ohio Canal Company in its first section required 
assent to the provisions thereof by the Legislatures of Mary­
land and Pennsylvania and ths Congress of ths Unitsd Statss 
and also the assent of ths Potomac Company, as a condition 
precedent to the incorporation of the said The Chesapeake and 
Ohio Canal Company; that ths assent of Psnnsylvania was duly 
givsn by Act passed February 9, 1829, but prior thsreto the 
Charter of the Company had been amended by the Maryland Act 
of 1826, Chapter 78, confirmed by Virginia and Congress so as 
to autherizs the termination of the canal at Cumberland in 
Maryland, and for the construction of the work to Cumberland 
the acts of incorporation became operative without th* assent 
of Pennsylvania. That the said Potomac Company was a body 
corporate, created by the mutual and concurrent Legislative 
Acts of the States of Maryland and Virginia in the year 1784, 
to wit: Maryland Act, 1784, Chapter 33, re-enacted by the 
Legislature of Virginia of the 3ame year, for the purpose and 
with the power of constructing and maintaining a navigable 
public highway from tide-water in the river Potomac to Fort 
Cumberland, now the City of Cumberland, in the State of Mary­
land, both ay opening and extending the navigation of the 
river Potomac and by building a canal or canals along the 
banks of said river, as will fu_iy appear by reference to 
said legislative acts of Maryland and Virginia, and the many 
supplements t ereto, published in the volumes of ths laws of 
said Statss, to which Acts as they are thsrs published, these 
respondents pray leave to refer, to show the corporate exist­
ence, rights and powers of said Potomac Company. 
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That at the time of the passa^ of the said Acts of 
Maryland and Virginia and of Congress authorizing said Chesa­
peake and Ohio Canal Company to acquire and construct its 
said canal and works, the said Potomac Company was a subsist­
ing corporation, had expended large sums of money in the con­
struction of tho navigable waterway authorizod by its char­
ter, and was possessed of valuable rights and powers in con* 
noction therewith; of whioh charter, righto and powers 
and property acquired in pursuance thereof it could not be 
deprived without its consent and tho consent by tho Legisla­
tive Act of both tho States of dryland and Virginia, whieh 
wore both largo stockholders in said company. That tho said 
Act of Virginia incorporating the Chesapeake and Ohio Canal 
Company farther provided for tho surrender and transfer by 
tho Potomac Company, upon its consent being given as re­
quired by the first section of the act, of all its property, 
rights and privileges then omed, possessed and enjoyed under 
its charter, tho said tho Chesapeake and Ohio Canal Company, 
which latter company was authorized to accept such surrender 
and transfer and to hold, possess, use and occupy all tho 
said property, rights and privileges in tho samo manner and to 
tho same effect as said Potomac Company then hold, possessed 
and occupiod the samo by law; and that in consideration of 
such transfer, subscriptions to stock in tho Canal Company 
should bo payable in claims against tho Potomac Company and 
in certificates of tho latter company's stock at par. And 
tho said The Chesapeake and Ohio Canal Company was authorizod 
and required to carry on and complete tho undertaking of tho 
said Potomac Company, to wit: tho construction, maintenance 
and operation of a navigable waterway in tho Valley of tho 
Potomac from tidewater in the District of Columbia to Cumber­
land. That tho Potomac Company did in pursuance of tho pro* 
visions of said Act give its assent to the 3ame by its corpor-
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ate aot as therein required, ami did surrender and transfer 
all its property, rights and privileges under its charter to 
The Chesapsake and Ohio Canal Company, and many of the stock­
holders and creditors of the said Potomac Company did ac­
cept the stock of the said Canal Company in lieu of their 
rights in and against the 3aid Potomac Company. And at the 
tlms of the organization of the said The Chesapeake and 
Ohio Canal Company the stockholders of the Potomac Company 
subscribed to the amount of $190,149.77 in the 3tock of the 
Canal Company. To other creditors of the Potomac Company 
bonds of the Canal Company were issued to the amount of 
$58,548 for their claims against the Potomac Company. 

That the said Act of the State of Virginia, entitled 
"An \ct incorporating the Chesapeake and Ohio Canal Company" 
and the Act i of the Stae of Maryland and the Congress of the 
United States assenting thereto, all of which acts are herein 
bcfors referred to, constituted a compact or contract between 
the Stats of Virginia, ths Stats of Maryland and ths United 
States inter sa.end a contract bstwseu both 3 a i d States and 
the United States on the one part and the Potomac Company on 
ths other, to the effect that the Chesapeake and Ohio Canal 
and the works to be erected thereon under and by virtue of 
ths said concurrent legislative Acts, should when completed 
be forever thereafter a navigable public highway. That the 
Court of Appeals of llaryl nd, in the case of the Cheaspeake 
and Ohio Canal Company against ths Baltimore and Ohio Railroad 
Company, decided in 1832 and rsported in 4 0111 and Johnson, 
page 1, gave an authorative interpretation of the intention 
and offset of ths Acts of the State of Maryland, and held and 
settled as ths lav of this Stats that by its acts ths Stats 
of Maryland had entered into such compacts or contracts with 
ths State of Virginia, the United States and the Potomac Com­
pany, which no act of this State would alter or abridge, under 
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tho provisions of section 10 of Artie lO 1 of ths Constitution 
of ths United States, "that no State shall pass any law im­
pairing the obligation of contracts.* That in said case 
the Court of Appeals of Maryland further decided that the pro­
vision of the 14th section of tha said Act incorporating The 
Chesapeake and Ohio Canal Company, "that the said Canal and 
the works to be erected thereon in virtus of this Act whan com 
jaetod shall forever thereafter be esteemed an 1 f*c taken to 
be navigable as a public highway," meant (to quote the lan­
guage of the Court) "not that the part in Virginia shall be 
a highway there nor tha part in TIaryland a highway in Maryland 
but tha entire canal shall ba one continued** connected high­
way through tha respective territories of the three sovereigns; 
and neither of tha two States could have made a public high­
way through the territory of tha other without tha consent 
of tha othsr; nor neither or both of them through tha Dis­
trict of Columbia without tha consent of Congress." And the 
Court decided that tha effect of said provision of tha 14th 
section, as a term of the compacts to which tha two States, 
tha United States and tha Potomac Company ware parties, de­
prived tha State of Maryland of the power to authorize a 
railroad company incorporated by it to occupy any part of 
the^otomac Valley so as to obstruct, impede, endanger or in­
terfere with tho construction or operation of tho Chesapeake 
and Ohio Canal. 

These respondents are advised, and so state, that tto 
principles established by the decision of tho Court of Appeals 
above citod operate to disable tho State of Maryland, either 
by General orby Special Act, to authorize tha construction of 
a railroad or any other publio work in tha Va-i-loy of tho 
Potomac River in such manner as to obstruct, impede, endanger 
or interfere with tho maintenance or operation by tho Choas-
peake and Ohio Canal Company of the works authorised by tho 
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charter acts of the said Canal Company, including therein the 

charter acts of the Potomac Company/ Thes< respondents be-

mentioned in the petition, as therein described and as ac­

tually intended to be built, will, except as hereinbefore 

stated, obstruct, impede, endanger and interfere with the 

maintenance and Operation of the works heretofore constructed 

and now operated of the Chesapeake and Ohio Canal Coinpany» as 

well as the other works which that company is authorized to 

construct, maintain and operate in the valley of the Potcmac 

river, and that the petitioner i.s wholly without authority 

of law tc rect and maintain the said bridges as proposed. 

The charter act referred to in the petition cannot be con­

strued as authorizing *he construction of any such works as 

the petition proposes to construct, because to give it such 

a construction would bring it into conflict with the consti­

tutional provisions hereinbefore entioned. 

K i U V Further answering, these respondents state that while 

the petition herein seemingly asks only a grant of permission 

to cross the canal and property of the Ches peak© and Ohio 

Canal Company, the plans show, and the fact is, that the pe­

titioner really in teds to take possession'of and occupy per­

manently the lands and property of the Chesapeake and Ohio 

Canal Company owned by it in fee simple, and without compensa­

tion or offer of compensation for such taking, use and occu-
— 

pation. These respondents are advised, and so state to this 

Court that it is entirely contrary to the rules of practice 

of Courts of Equity to pass any order which would affect the 

property or property rights of any party to these causes, 

without notise tc such party and opportunity to him to be 

heard, and they respectfully show to the Court that the pe­

titioner has given no notice of the present application to any 

parties to these Consolidated Causes other than these respon­

dents. 

lieve and stats that the proposed bridges of t.s petitioner, 
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STATE OP .-ARYLAND. 

CITY OP BALTIMORE, TO WIT: 

Personally appeared on this seventh day of October 

in the year 1903, before the subscriber a Notary Public of 

the State of Maryland, in and for the City o f Baltimore 

aforesaid, duly appointed, coi.imissioned and qualified, John 

K. Cowan, one of tha Trustees filing the above answer, and 

made oath in due fena of law that tha matters and facts 

therein set forth are true to the^ bast o f his knowledge^ in­

formation and belief. . r - ^\ \:-v\ 
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NOS. 4,191 arid 4,198 EQUITY. 

OPINION OP THE OOURT 



In the Hatter of th? (Jg^tzS&jriK; 

of the western Maryland Railroad 

company to crorr the Lands of the 

Chesapeake & Ohio Oanal. 

NOs. 4,191 and 4,198 EQUITY. 

In the circuit court for 

Washington county. 

The application of the western Maryland Railroaa company, 

addressed to this court, praying the consent thereof to the crossing 

with bridges of the Chesapeake & Ohio canal by said railroad company 

conformably to the plans for such crossing approved by the Board of 

Public works of Maryland, involves as a first consideration the rela­

tion of this court to the property heretofore taken by it in pursuance 

of former litigation in this cause. without particularizing ths 

various elements entering into the decree heretofore passed by this 

court, the effect thereof, so far as the court itself is concerned, is 

thus succintly described in the opinion of chief judge Alvey, quoted 

in the case of Brady v. Johnson, and others, Trustees. 75 Md. 456: * By 

this decree all the property of the canal company, within the limits 

of tliis state, has been brought under the control and jurisdiction of 

this court, and the trustees hold possession under its authority, and 

are obligated to account to it for the faithful discharge of the duties 

imposed upon thsra by the decree of the 2nd of October, 1890. And 

such being ths case, Ix, is well settled, both in the Emglish and Amer­

ican chancery practice, that when the proceedings are of a nature to 

draw to the court the control and possession of the property, the sub­
ject matter of the litigation, whether the proporty be real or person­

al, such possession and control of the court will not be allowed to 

be displaced or disturbed without the consent of the court, even 

though it be attempted under a paramount claim of right. The enforce­

ment of this principle is necessary for the orderly administration of 

justice, an well as for the protection of the Jurisdiction of the 



Court and its officers and agents, holding tho posession of property 

by its authority." 
As a necessary consequence of the principles above laid down, 

it bocono th© plain and manifest duty of the Western Maryland Railroad 
company to apply for and obtain from this court its consent tc th© 
erection of bridges across the line of th© Canal before said company 
should avail themselves of any right so to do to which they may con­
ceive themselves entitled. Having made such application for the con­
sent of this court, it must next be considered what should be the 
duty of tho court in the premises. I have been supplied with no 
authorities by the eminent counsel who argued this matter before rao, 
touching the proviioe of th© court with respect to property in its 
charge when 3uch property is sought to be subjected to the right of 
eminent domain by an agency external to th© interests whereof the 
Court has assumed possession. I have made such search as I was cap­
able of, amongst the authorities at my command, and find the following 
doctrine upon the subject in the closely analogous case of Tho cen­
tral R. R. CO.. of New Jersey, vs. Tha Pennsylvania Railroad company, 
51 H. J. Eo. (4 Stewart) 484: "The property of the Central Railroad 
company is in the hands of this court, to be administered under the 
statute by virtu© of proceedings ia insolvency. Incidentally, it 
is the duty of tho court to protect, preserve and husband it, and the 
statute imposes tho duty of operating th© railroad for the use of th© 
public while it is in th© hands of the receiver. But the fact 
that its property is under the charge of this court does not in any 
wis© secure to the compny protection against lawful competition in 

A 

its business, or secure for its property immunity against liability 
to lawful condteruiation. Its relation to other enterprises and the 
community is not essentially changed. If it b© contemplated to talc© 
its lands by condemnation, th© consent of this court will, in doforonco 
to the tribunal and the orderly administration of justice, b© sought 
and in a proper case it will b© accorded as a matter of course*. 
See also Western Union Tel. co. vs. Atlantic etc., Tel co., 7 Bissoll, 
567; TinX v. Rindle. 10 Boavan, 318. 
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The case presented here for consideration is that of a corpora­

tion, authorized by the Legislature of this State, to construct a 

railroad from Baltimore to Cumberland, seeking to ef feet the pur­

pose of its creation by pursuing what is described to be the only 

feasible route between these two termini, and necessitated thereby to 

cross by overhead bridges the property of the Chesapeake tk Ohio canal, 

now in the possession of this court. The great public purpose des­

igned to be accomplished, as well as deference to the Legislature to 

whose discretion the policy of such enterprises is alone confided, 

would seem to eommena the present application as "a proper case" to 

which "the consent of this court* should »be accorded as a matter of 

course". Indeed, I feel that I should do so, unless the other 

considerations urged against such procedure, should prove insuperable. 

It Is contended by counsel for the trustees, Messrs. cowen and 

others, that the erection of the bridges proposed would constitute 

an impairment of the contractual rights of the canal company, as evi­

denced, by the charters severelly granted to it, and forming collective­

ly the franchises of the company. It is claimed that the canal 

company has immunity from invasion of its property by the railroad 

in the manner Proposed. This leads to an examination of the doctrine 

relating to the appropriation of Iks land,dedicated to one public use, 

to another and distinct public use, as contemplated in the proceedings 

before me. This doctrine is clearly set forth in The Baltimore & 

Havre de Grace Turnpike company vs. Union R. P.. go. 35 Md. 550. discuss­

ing the crossing of a turnpike road by a railroad, but being equally 

applicable to every other interest acquired une'er the right of eminent 

domain: "If in the construction of the road, (railroad) of the appellee 

to tide-water at canton, it is necessary to cross the turnpike road 

of the appellant, such a creasing cannot in any proper legal sense 

be considered as a condemnation of the franchise of the latter. On 

the contrary, its franchise - its corporate existence - its use of 

the turnpike road, with the right to collect tolls thereon - still 

remain, and the grant to the appellee is but an appropriation of the 



lofMf over which the franchise of the former is used, to another dis­

tinct public use not inconsistent with the user and easement of tho 

appellant. This subsequent appropriation, it is true, may interfere 

with the travel on the road of the appellant to the extent of dimin­

ishing the tolls received on account thereof, but the injury and dam­

ages accruing therefrom, be they ever sc great, aro matters for the 

consideration of the jury in awarding compensation. Wo deem it 

unnecessary to extend this opinion by a review of the many cases in 

which those questions have arisen, or or the principles upon v/hich 

they have b°en decided. It is sufficient to ssy, that after an exam­

ination of all the cases referred tc, wo are of opinion that the Legis­

lature in the exorcise of the rights of eminent domain, can authorize 

and empower a railroad corporation to cross another railroad or turn­

pike road, on making compensation, and whatever damage may result 

therefrom, the exercise of such a right cannot be considered as a con­

demnation of a franchise, nor the impairment of a contract, within 

tftjmeaning of the constitution of the United states". The same 

doctrine is repeated in B. & F. Turnpike Road v. Bal. C. & E. M. P. 

R. R. , 61 lid. 247, while the case of the Tackahoe canal coiup_any 

vs. The Tuckahoe and Janes River Railroad company, 11, ,eigh 42, cited 

by our court of Appeals, affords an exact parallel to tho case before 

me. 

At least twice, since the decree of this court, placing tho 

trustees in possession of the canal, has leave been granted to railroads 

to cross the lands covered by tho canal, and no syllable has ever 

been uttered that such use has been inconsistent with the easement 

and user of the canal in those lands. The question of the prior right 

to locate the bed of the canal, adjudicated in canal company v. Rail­

road company, 4 G. &. J. 1. alluded to in argument, presents an 

entirely different question, the location of a railroad bed upon 

lands subject to be chosen for the bed Oi tho canal being wholly in­

consistent and incompatible with the use thereof by the canal. Besides, 

the uncertainties of the court in deciding that case have been fully 
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dissipated by later consideration ? <$Mr court of Appeals, adverting 

thereto in 81 Md. 256 , saying: "whatever doubtamay have existed at one 

tine on the question, and it is probable they did exist vrhen the case 

of the canal C.oitpanjr was decided, it is now settled by authority rhich 

tliis court is bound to obey, that 1 the grant of a franchise is of no 

higher order, and confers no more sacred title than the grant of land 

to an individual, and, when public necessities require it, bhfj one, 

as well as the other, may be taken for public purposes, on making 

suitable compensation; nor dees such an exercise of the right of emi­

nent domain interfere with the inviolability of contracts." I have, 

therefore, no difficulty in determining that the franchises of the can­

al company present no constitutional features, whereby^upon principle, 

I should in this crse refuse the permission prayed for. 

I will now examine the charge that the mode of constructing 

the bridges, as evidenced by the plans filed and approved by the Board 

of Public faKSf would be inconsistent with the beneficial use of the 

franchises of the canal company, and subversive of its existence. The 

effect of these plans at the seven several points of crossing, leaves 

the tow-path of a width of nine feet for a maximum length of sixteen 

feet, and at two points, provides for the minimum elevation above the 

water level of twelve feet, while the minimum width of the water way 

is forty-six feet. Many detailed objections are set forth in the 

fourth paragraph of the answer of the Trustees, filed in this cause, 

the result of which is summarized at the close of said paragraph as 

producing the following conditions: 

1. That the clearances allowed forbid improvements; that it 

may become desirable to raise the bed of the cantl andadopt new and 

improvedmod.es cf towage; that permanent structures heretofoe^ erected 

over the canal have a clearance of sixteen feet; that dredges cannot 

be used under bridges less than t\Tenty feet high; necessitating the 

removal by other means cf thematerial under said bridges. 
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2. That a greater vidth than nine feet is desirable in a tow-
path; that nine feet dees not allow the width for teams to pass on 
the tow-path while repairing the canal, seriously increasing both the 
inconvenience and risk. 

It is not professed in any of these objections, nor in any 
other adduced, that there would be any interference with the actual 
navigation of the canal, as at present conducted. what mostly are 
alleged as interferences are not interferences with tilings real and 
tangible, but with matters purely speculative..and imaginary, that may 
never happen. Neither the slight inconveniences that may ensue in 
the temporary disuse of the dredges, especially considering that these 
conditions will prevail in a space not greate* in any one point than 
sixteen feet, constituting altogether only 106 feet in the total length 
of 184 miles of canal; nor the difficulties presented to the passage 
of such unusual teams as cannot ass over a nine foot road-way, consid­
ering from the very nature of a canal that the channel thereof forms 
a highway , affording with proper appliances transportation to every 
part of its length, these disadvantages, either singly or together, I 
do not consider as supplying substantial ground for concluding that 
the operation of the canal will be materially impeded or hindered 
thereby, or that the pro; osed crossings will be inconsistent there­
with. As to other matters of injury apprehended, they are of a 
character for which, if substantial, compensation can be awarded. 
I may add that the proceedings before the Board of Public works, as 
disclosed by the record, can hardly be considered as ex parte, the 
Trustees having voluntarily appeared before the board by their engi­
neer and counsel, and urged objections, in consequence of which an en­
gineer was appointed by the board to make examination of the differ- • 
ences between the railroad and the trustees, and the further proceed­
ings indicate unquestionably that deference had been, paid to these 
differences. The mode of proceeding before the boanaof public works 
is not prescribed by statute and the method in which they may see fit 
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