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The sole question presented by this appeal 1s whether
the trial court erred in refusing to grant appellant's re-
quested jury instruction on murder in the second degree.
Finding no error, we shall affirm.

Appellant and another were indicted jointly but tried
separately for the murder of a taxl driver during the course
of an armed robbery, and other related offenses. A Jury in
the Circult Court for Baltimore County convicted appellant
of premeditated first degree murder, felony murder, armed
robbery, and other related offenses. Judge William M. Niekerson
imposed a sentence of life imprisonment for murder, and conse-~
cutive sentences for the related offenses.l

The evidence was undisputed that the victim, Walter Owens,
was killed by multiple gunshot wounds during the course of a
robbery. Owens' blood matched stains found on appellant's
clothing  and<oppel lagnt was found in‘pessession of fthe vietim!s
watch. The gun and bullets matching those used in the homicide
were recovered from the residence of the co-defendant, one
Kenneth Billups. Appellant's version of the event, as related
by hils statement to the police, was that he and Billups héd

taken the taxi to Halethorpe Recreation Center to find some

L The appellant has raised no question concerning the
propriety of fhe- -sentences, and wWe 4o not address 1¢€.




glirlsy that ‘when they arrived at thelr destination,iappel-
lant started to pay the fare when Billups reached around
and shot the driver; that. appellant Jumped from thel taxi
and started fo . rfun that Bllluos teld Him to: peturnt to:the
cab, 'whileh he dig; that theyitook the driver's watch and
money bags: Uhat appellant said they should take the victim
to a hospital because he was suffering, whereupon Billups
again shot Owens in the head and said, "he isn't suffering
any more'"; and that appellant kept the watch and money bag,
byt Billups weplt the noney.

Appellant correctly states that a trial judge imust glve
a requested instruction that correctly states the applicable
Law 1f the mublect has'not ‘been’ flairly cdvered In Instructions

actually given. Mack v. State, 300 Md. 583, 479 A.2d 1344

(1984); Rule 4-325(e).

In deeiding whether the trial court was
redquired - to givessueh an instruction, we
must determine whether the requested in-
sErtction constitutes & correct statement
of the law; whether it is applicable under
the Pacts and circumstances of this cgseg
and whether it has been fairly covered in
the dnstructions getually given.

300 Md. at S92 479.A.20 at ‘1348,
We have serious reservations that appellant's requested

-
instruction was a correct statement of the law. We have no

Appellant's proposed jury Instruction number 13, caption-
ed "murder-second degree" was:




reservations that it was not applicable to the facts and cir-
cumstances of this case. All the evidence in the case was

that the murder was committed In the course of an armed robbery
and constituted first degree murder. When there is no evidence
supporting a lesser degree. of homicide, no instructions on lesser

offenses should be given. Blackwell v. State, 278 Md. U466, u77,

365 A.2d4 545, 552, cert. denied, 431 U.S. 918 (1976).

Appellant posifts that if the jury belleved his statement
to the peldee, it could have Bound: hin-egnitity of mgrder in the
second degree. We disagree. If the jury found that he partici-
pated in the robbery, he was equally culpable with the one who

pulled the trigger. Grandison v. State, 305 Md. 685, 703, 506

2 £Bont. )
The defendant is . charged with munden.

in Maryland, the devel of‘gullt for
murder may be elither first or second degnee.
The lesser of these levels 1s second degree.

In order to convict the defendant of murder
in the second degree, the State must prove:

(1) that the conduct of the defendant caused
the death of thewictims hd

(2) the defendant engaged in the deadly con-
duct with malice.

Malice is defined as the specific intent to
il ar Che speelfic latefit: To. infllct sgricus
bodily harm, or when one willfully does an act
o Wl fully Balls to do g duty and the ratural
tendency of the act or fallure Js fo-caude death
o great bodily ‘harm.




A.2d 580, 589 (1986); Jackson v. State, 286 Md. 430, 408 A.2d

711 (1979). 1If the Jjury believed he did not participate in the
robbery, but was only an innocent bystander, he would be guilty
of nothing.» The Tuage ‘did net err dn wedfusing Lo Imsbtruct the

jury on second degree murder.

JUDGMENT AFFIRMED;

APPELLANT TO PAY COSTS.

E (ont . )

Serious bodily harm means such harm as
would create a significant risk of death.
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NAME OF DECEASED

RESIDENCE OF DECEASED

STATE OF MARYLAND

DEPARTMENT OF POST MORTEM EXAMINERS

111 PENN STREET
BALTIMORE, MARYLAND Page 1 of 6
EXAMINATION RECORD — COUNTY CASE
Walter Owens AUTOPSY No.___ 85-1255
address unknown BALTIMORE COUNTY

(COUNTY WHERE DEATH OCCURRED)

AGE sex__male  corLor_black  weIGHT__163  HEIGHT__5'11"
REFERRED BY DEPUTY MEDICAL EXAMINER E. Williamson, M.D. OF
BALTIMORE COUNTY.
DATE TIME PLACE MANNER
4200 blk. Spring Avenue
INJURY 8-2 ? (roadside) Multiple gunshot wounds of head
[J NATURAL CAUSE O suicipe
FRonowct>  |8-23 - | 10:30AM at the scene o S-.
PEAD D OTHER [0 UNDETERMINED
E;TlMATED
DEAD PO 0000000000000 000099 00000000000 60000000044606464604
Medical Examiners Office
111 Penn Street
EXAMINED 8_24 10:30AM PO 00000000860 00000080000800000000000000060060646044
BODY REMOVED FROM the scene BY.
REC’D OCME 2:56 %m%x August 23, ' 1985
(HOUR) (MONTH) (DAY) (YEAR)

NOTE: THE ORIGINAL OF THIS RECORD WITH THE FINDINGS ON FORM PM 9, SHALL BE FILED IN THE OFFICE
OF THE CHIEF MEDICAL EXAMINER, 111 PENN STREET, BALTIMORE, MARYLAND 21201

A COPY HAS BEEN SENT TO: DEPUTY MEDICAL EXAMINER FOR___ BALTIMORE ~~~ COUNTY

DATE

STATE'S ATTORNEY FOR

BALTIMORE

YES
KEXX

YES

COUNTY KOXXX

(SIGNED)

FPM 8

DHMH 891

ATHOLOGIST)

Assistant Medical Examiner



STATE OF MARYLAND
DEPARTMENT OF POST MORTEM EXAMINERS

111 PENN STREET Page 2 of 6
BALTIMORE, MARYLAND
e EXAMINATION RECORD — COUNTY CASE
Autopsy# 85-1255
NAME OF DECEASED___Halter Owens CASE NO.
DATE OF DEATH August 23, 19 85 BALTIMORE COUNTY
(MONTH) (DAY) (COUNTY WHERE DEATH OCCURRED)

EXTERNAL EXAMINATION: ;
The body is that of a 5'11", 163 pounds, normally developed, well
onourished Black male appearing the reported age of 33 years old.
The body is received clad in greenpants and a green shirt. Slight
rigor mortis is present;post mortem livor is evident over the dorsal
dependent parts of the body, the bdoy is cold. The hair of the scalp
is kinky and black, the irides are dark brown. The pupils are round,
regular, central and equal;conjunctiva are pale;cornea and lens are
transpirent. The skeleton of the nose is intact. The lips, oral mucosa
and tongue disclose no evidence of injury. A mustache and beard are
present on the face. The ears and external auditory canals are unre-
markable. Further description of the face will be under evidence of
injury. The neck also will be described under evidence of injury.
The chest is unremarkable. The abdomen is flat; n o masses are pal-
pable in the abdominal wall. The back, external genitalia and anus .=
are unremarkable. The testes are present in the scrotum. The upper

x and lower extremities are without special note.

EVIDENCE OF INJURY:
GUNSHOT WOUND TO RIGHT SIDE OF HEAD:

A gunshot wound of entrance is noted on the right side of the

head at the right temple at 3" below the top of the head and 3"

to the right of the anterior midline. The gunshot wound of entrance
measures %" in diameter and has a 1/16" rim of abrasion around

it. No soot or gunpowder stippling can be identified on the

skin. The missile perforates the skin, subcutaneous tissue,under-
lying skeletal muscle, underlying squamous portion of the right
temporal bone, lacerates the right cerebral hemisphere and pene-
trates into the petrous bone of the right side. A large caliber
bullet.is recovered. The path of the missile is from right to
left, very slightly back to front and slightly downwards.

GUNSHOT WOUND TO LEFT SIDE OF HEAD:

A gunshot wound of entrance is noted at the forehead on the left
- side at 2%" below the top of the head and 2%" to the left of ante-
rior midline. The gunshot wound of entrance measures %" in diameter

N’
DATE 19 ; SIGNED M.D.

(APPROVED PATHOLOGIST)

PM 9
DHMH 892



Page 3 of 6
Walter Owens Autopsy# 85-1255
August 23, 1985 Baltimore County

and has a 1/16" rim of abrasion around it. The missile perforates
the skin, subcutaneous tissue, underlying frontal bone, perforates
the left cerebral hemisphere and a large caliber bullet is recovered
from the cavernous sinus below the sella turcica. The path of the
bullet is from front to back, downwards and from left to right.

GUNSHOT WOUND TO NECK:

A gunshot wound of entrance is noted on the anterior surface of the
right side of the neck at 12" below the top of the head and 1" to the
left of the anterior midline. The gunshot wound of entrance measures
%" in diameter and has a 1/16" rim of abrasion mainly on the lower
quadrants. The corresponding exit wound is noted also on the anterior
surface of the right side of the neck above and to the right of the
entrance: wound at 10" below the top of the head aand 2%" to the right
right of the anterior midline. The gunshot wound of exit measures %"
in length and is slit like. The path of the bullet is from below upwards,
from left to right and slightly front to back. The bullet travels
subcutaneously.

INTERNAL EXAMINATION:
HEAD: See "evidence of injury" described above.

Further description of the brain will follow fixation.

NECK: Layerw1se dissection of the soft tissues
of the neck disclose no evidence of injury. The path of the bullet described
above travels only subcutaneously. The hyoid bone, laryn geal cartilages and
cervical spine are intact. The larynx is empty and without special note.

BODY CAVITIES: The body cavities are opened in the usual
manner. The chest plate is removed. A1l internal organs are in their usual
anatomical location displaying their regular relationships. The pleural, peri-
cardial and peritoneal cavities are lined by smooth glistening surfaces and

do contain excess fluid or adhesions.

RESPIRATORY SYSTEM: The right lung weighs 450gm, the left
320gm. They exude reddish fluid. The trachea and bronchial tree are unremark-
able. The pulmonary arteries and hilar lymphnodes are unremarkable.

CARDIOQVASCULAR SYSTEM: The heart weighs 320gm. The epicardial
surfaces are smooth and glistening. The coronary arteries are without special
note. The myocardium of the left ventricle is unremarkable. The valves are
of average size, shape and configuration. The aorta, vena cava, plrtal and
iliac veins are without special note.
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Walter Owens Autopsy# 85-1255
August 23, 1985 Baltimore County
HEPATOBILIARY SYSTEM: The Tiver weighs 1500gm. The capsule

is smooth and transparent. The cut section is brown;consistency is normal.
The gallbladder and extra hepatic bile ducts are patent and unremarkable.

HEMOLYMPHATIC SYSTEM: The spleen weighs 150gm. The capsule
is purple and smooth. The cut section show a normal architecture;consistency
is normal. There is no lymphadenopathy in the body cavities.

GASTRO INTESTINAL SYSTEM: The esophagus, stomach, small and large
intestines are unremarkable.

GENITO URINARY SYSTEM: Each kidney weighs 170gm. The capsule
strip with ease revealing red smooth surfaces. The cortices and medullary
portions are unremarkable. The renal pelves,ureters and urinary bladder are

unremarkable,

ENDOCRINE SYSTEM: The pituitary, thyroid, adrenals and
pancreas are unremarkable.

MUSCULOSKELETAL SYSTEM: No fractures are noted. The skeletal
muscle is red and firm.
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OWENS, Walter D 85--1255
8/23/85 DOD Dr. Korell
Cutting: 9/9/85 Cal No 540/85
Conference Case

BRAIN NOTE

Weight: 1320 grams
Dura: Not available.
Brain: The convexity of the cerebral hemispheres shows a normal gyral

pattern and translucent leptomeninges, and it is free of abnormalities.
At the base, there is evidence of two lacerations converging in the
chiasmatic region. The first one, is present at the surface of the
right temporal lobe and has a more posterior extension involving the
right cerebellar hemisphere. The second laceration travels in a diagonal
direction under the left frontal lobe. The brainstem is unremarkable.

Blood vessels and cranial nerves are partially torn.

The brain was cut in the horizontal plane and does not demonstrate
the lesions of the basal ganglia or ventricular system. The brainstem is
unremarkable. The cerebellum has extensive laceration of its right hemisphere.

Summary: 1. Laceration of the base of the cerebral hemispheres and of the right
cerebellar hemisphere secondary to two gunshot wounds of the head.

Juan C. Troncoso, MD
Neuropathologist

Date/%ﬁ’/' /é/ /7}7.!/-

pPs



e
o

Page 6 of 6

Walter Owens Autopsy# 85-1255
August 23,.1985 Baltimore County
DIAGNOSES:

Gunshot wounds of head
A. Gunshot wound to right side of head
a. entrance right temple; no soot or gunpowder stippling
noted on the skin
b. perforation of skin, subcutaneous tissue, squamous portion
of right temporal bone, right cerebral hemispherescerebellum
c. bullet recovered in r1ght petrous bone
d. path of the bullet from right to left, slightly back to front
and slightly downwards

B. Gunshot wound to Teft side of head
a. entrance left forehead; no soot or gunpowder stippling noted
b. perforation of skin, subcutaneous tissue, frontal bone, left
cerebral hemisphere
c. bullet recovered under sella turcica
d. path of the missile front to back, left to right and downwards

C. Gunshot wound to right. side of neck
a. entrance anterior surface of the right side of the neck; no soot
or gunpowder stippling noted
b. exit above and to the right of the entrance wound
c. bullet travels subcutaneously
d patg o: the missile from: below upwards, left to right and front
to bac

OPINION:
Walter Owens, a 33 year old Black male died of gunshot wounds to the head.

The manner of death is HOMICIDE.
Mm e Yo
Margaritlh A. Korell,M.D.

Assistant Medical Examiner

Date Signed: Q*‘(jﬂ‘?r’

BLOOD:ALCOHOL - negatlve
DRUG SCREEN, BILE&URINE - negat1ve

bac






STATE OF MARYLAND * IN THE CIRCUIT COURT

V. * FOR BALTIMORE COUNTY
ABRAHAM V. WILKES * CASE NO. 85 CR 4210
* * * * *

STIPULATION

It is hereby stipulated and agreed by and between the State of
Maryland and Abraham V. Wilkes, the Defendant on trial under Indictment
No. 85 CR 4210, that on August 24, 1985 Detective G. V. Kolberg of
the Baltimore County Police Department, Crime Lab, received from
the Medical Examiner's Office in Baltimore City one vial of blood which
was extracted from the deceased body of Walter Owens under the direction
of Dr. Margarita Korrell, Assistant Medical Examiner for the State of
Maryland and which vial of blood was packaged and marked for evidence
by Detective Kolberg under police identification number 28-33 and
placed in the Baltimore County Evidence Room where it was kept under
continuous control and surveillance of the Baltimore County Police and
which was not tampered with in any manner or moved until September 19,
1985 when it was removed from the evidence room and subsequently
chemically analyzed, alone and in conjunction with other evidence
recovered in this case, by Concepcion V. Bacasnot, Chief Forensic Chemist
for the Baltimore County Police Department.

It is further stipulated and agreed that upon said analyses
having been completed the said vial of blood was returned to the
Baltimore County Police Evidence Room by Concepcion V. Bacasnot and
that said vial of blood is in substantially the same condition now
as when it was originally obtained by Detective Kolberg on August 24,
1985 and further that, with the exception of said analyses, said vial

of blood has not been altered or tampered with in any manner.



e 2

It is further stipulated and agreed that the aforementioned

vial of blood (police identification number 28-33) shall be

introduced into evidence as State's Exhibit No. /7; / .
/. Lié’d’ /-(Z/ 7 LA ‘(//VK/CL

ABRAHAM V. WILKES MICHAEL A. PULVER

Defendant Assistant State's Attorney

for Baltimore County

| )
//i:;zﬁ\ /{ yzéi‘//l,/(\k,:4_§2v /;2;/, *iﬂiﬁ/izj'f/4,/,z,,7/;’ﬁ

Attorney for Defendant Assistant State's Att

CARE—SCHLAICH, ESQUIRE EE J. EIDELBERG '
oégey
“for Baltimore County

MICHAEL McCAMPBELL, ESQUIRE
Attorney for Defendant

MAP/LJE/j11



STATE OF MARYLAND * IN THE CIRCUIT COURT

V. ¥ FOR BALTIMORE COUNTY
ABRAHAM V. WILKES * CASE NO. 85 CR 4210
* * * * *
STIPULATION

It is hereby stipulated and agreed by and between the State
of Maryland and Abraham V. Wilkes, the Defendant on trial under
Indictment No. 85 CR 4210, that on August 24, 1985 Detective G. V.
Kolberg of the Baltimore County Police Department, Crime Lab, received
from the Medical Examiner's Office in Baltimore City two .38 caliber
projectiles taken from the head of the deceased, Walter Owens, under
the direction of Dr. Margarita Korrell, Assistant Medical Examiner
for the State of Maryland. These bullets were packaged and marked
for evidence by Detective Kolberg under police identification numbers
28-30 and 28-31 and placed in the Baltimore County Evidence Room where
they were kept under continuous control and surveillance of the Baltimore
County Police and which were not tampered with in any manner or moved
until September 12, 1985 when it was removed from the Evidence Room
and subsequently analyzed, alone and in conjunction with other evidence
recovered in this case, by Detective Arthur Hofmeister, of the Baltimore
County Police Crime Lab. It is further stipulated and agreed that
upon said analysis having been completed, the said bullets were
returned to the Baltimore County Evidence Room by Detective Hofmeister
and that said bullets are in substantially the same condition now
as when they were originally obtained by Detective Kolberg on August 24,
1985 and further that, with the exception of said analysis, said bullets

have not been altered or tampered with in any manner.
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It is further stipulated and agreed that the aforementioned
bullets (police identification numbers 28-30 and 28-31) shall be

introduced into evidence as State's Exhibit No. //' /

/%z’c?/;ﬂ/z 22 & cé//&b % /Z

ABRAHAM V. WILKES MICHAEL A. PULVER
Defendant Assistant State's Attorney
//’ﬁ for Baltimore County
/ /i> 1) \
(f A/ e A/ Al S fl.ACLE
CARL SCHLAICH, ESQUIRE J. EIDELBERG
Attorney for Defendant ssistant State's Attorney

for Baltimore County

MICHAEL McCAMPBELL, ESQUIRE
Attorney for Defendant

MAP/LJE/j11
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L-7—500 sets —12-77

PROPERTY RECEIVED AS EVIDENCED BY
CIRCUIT/DISTRICT COURT

R R e e e

PART I
Bates el aiT- Jgicess gatibabvoais. mact 241 Solud Police Case No. ________
Placed in,custody:.of Clegk,or. designess; - . a-sid-to-sajuivid st <t o5 S85Hee S8t dHe e mm mmme e
DY GIROIE st sl S0 i o iy il & T IR D i SRR T B S
SERle W S e e e e e e R Court Docket NO. oo
ITEMS: PROPERTY NO.

1. __9__6‘(_[1 ______________________________________________ BICLET
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o |
.
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5 ____(A)__é____l _____ =S _jf ____________________________________________________
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s e O POB S | A G IR RS
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12. __EZ.O_QQ _________________________________________________________________

8. W CA

Officer

PART II

Evidence returned to:

v G R G R (e BRSNS S e SN e SO S o S Date: 527/_4_7_?/5_4_

Clerk of Court or Designee

Evidence Rec. Form No. Instructions for completion on
reverse side of third copy



THIS FORM IS TO BE COMPLETED IN TRIPLICATE WHEN THE EVIDENCE IS RETAINED BY THE COURT

PART 1. Completion of this section will be perfermed by the nvestigating officer and the Clerk of the Court or
designee, who will sign the form indicating that he has possession of the evidence. The investigating
officer will also sign the form acknowledging that the evidence is in the custody of the Court. The
original and second copy will be retained by the Court. The third copy will be given to the investigating
officer for return to the Property Division of his agency.

PART II: Upon notification by the Clerk of the Court pursuant to Maryland Rule 1217 f 2, the investigating officer
shall pick up the evidence from the Court and sign the form acknowledging receipt. The Clerk of the
Court or designee shall also sign the form and give the investigating officer the second copy for return
with the evidence to the Property Division of his agency. The Clerk of the Court will retain the original
of the form in the appropriate case folder.
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STATE OF MARYLAND *

V. %
ABRAHAM V. WILKES *
* * *

STIPULATION

IN THE CIRCUIT COURT
FOR BALTIMORE COUNTY

CASE NO. 85 CR 4210

* *

It is hereby stipulated and agreed by and between the State

of Maryland and Abraham V. Wilkes, the Defendant on trial under

Indictment Number 85 CR 4210, that the body of Walter Owens, the

person mentioned in said Indictment, is the same body of a black

male, age 33, height 5'11l", weight 163 pounds, found lying in a

wooded area just off the roadway in the 4200 block of Spring Avenue

in Baltimore County, Maryland 21227, and

that the said Walter Owens

was pronounced dead at the scene by Dr. Edgar . Williamson, Assistant

Medical Examiner for Baltimore County at
and then an autopsy was performed on the
M.D., Assistant Medical Examiner for the
1985 at the Baltimore City Morgue. That

hereto and made a part thereof.

10:30 a.m. on August 23, 1985
said body by Margarita Korrell,
State of Maryland, on August 24,

autopsy report is attached

/A / 9 /.
[‘Z//{/(//Q’Zii 247 él,///ﬂ Q{Iﬂ\“

/

éoé%{:, : /r /L

7

ABRAHAM V. WILKES
Defendant
2\

MICHAEL A. PULVER
Assistant State's Attorney
for Baltimore County

/7
b

v (el A

CARL, SCHLAICH, ESOUIRE
Attorney for Defendant

MICHAEL McCAMPBELL, ESQUIRE

Attorney for Defendant

MAP/LJE/j11

/{LEE J. EIDELBERG
" Assistant State's Attorney

for Baltimore County
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IN THE CIRCUIT COURT FOR BALTIMORE COUNTY, MARYLAND

STATE OF MARYLAND

VsS.

CASE NO. 85-CR-4210

ABRAHAM VALENTINO WILKES,
Defendant

/

REPORTER'S OFFICIAL TRANSCRIPT OF PROCEEDINGS

(Trial on the Merits)
VOLUME 1V

Towson, Maryland

February 21, 1986

BEFORE:

HONGRABLE WILLIAM M. NICKERSON, JUDGE
(and a jury)

APPEARANCES :

For the State:
MICHAEL PULVER, ESQUIRE
LEE EIDELBERG, ESQUIRE

For the Defendant:
CARL SCHLAICH, ESQUIRE
MICHAEL MC CAMPBELL, ESQUIRE

Reported by:

CAROL A. BERESH,
Official Court Reporter
Towson, Maryland 21204

o L
tadlad
bk
—
Lo
Lty
Qo o

CULT
COUNTY

.
“

TIMOR




4-2

10
11
12
13
14
15
16
17
18
19

20

21
22
23
24

25

PROCEEDINGS

(The jury is not present in the courtroom.)

MR. PULVER: Your Honor, that would be the State's
case.

THE COURT: Very well.

MR. SCHLAICH: Good morning, Your Honor. The State,
having rested its case at this time, I would on behalf of the
defense enter a Motion for Judgment of Acquittal, and would
like to address each count with some specificity.

First of all, with regard to Count 4, which charges
the crime of theft of property over three hundred dollars or
three hundred dollars or greater actually, taking the evidence
in the light most favorable to the State there has not been
one point of evidence of value of the property that has been
alleged to have been taken.

To establish ~-- to prove a theft the State does not
have to prove value, but equally it has been established unless
the value is shown there cannot be a guilty verdict as to the
count of theft of three hundred dollars or greater.

There can only be a guilty verdict on the theft of
under three hundred dollars.

That being the case, and the fact being that the
State charged both of those counts, I think the specific count
dealing with theft, three hundred or greater, should not go to

the jury on that particular count.
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THE COURT: Any response?

MR. PULVER: No. The State would submit.

THE COURT: The motion will be granted as to Count 4.

MR. SCHLAICH: The next count that I wish to
address is Count 6, which charges use by the defendant of a
handgun in the commission of a felony.

Taking the evidence in the light most favorable to
the State, it has been agreed to during and certainly subse-
quently proven by the State's witnesses that Mr. Wilkes did not
produce or use the handgun on the night of the oeffense.

Under the case law with regard to this particular
crime, the State must show through their evidence that the user
of the gun was either a participant with respect to the use of
the gun, an aider with respect to the use of the gun or a
procurer with respect to the use of the gun.

I believe taking the evidence in the light most
favorable to the State they have not shown certainly that he
was a participant, because a participant is the one that with
the requisite to use it actually does use it.

They also have not shown any evidence that he was an
aider in the use of the gun. That is they have not shown that
he stood by ready to take over the gun if necessary or th& he
helped hide the gun or do anything with the gun.

The evidence the State has produced is that Kenneth

Billups -- Billups brought the gun, used the gun and took the
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gun home.

And lastly, Your Honor, I do not believe that they
have shown Mr. Wilkes was a procurer of the gun. The evidence
produced by the State has been that Mr. Wilkes was told by
Mr. Billups that Billups had a gun, but Wilkes did not see it;
and there certainly is no evidence that he bought it or
provided it or stole it someplace else or in any way got it
and gave it to Mr. Billups.

" For all those reasons I think that count should be -4
there should be a judgment of acquittal entered on that count
at this point.

THE COURT: I think there has been sufficient
evidence from which a jury can infer aiding or abetting in the
use of a handgun, so I am going to deny the motion.

MR. SCHLAICH: The next count I wish to address
specifically is Count 7, which charges the crime of kidnapping
with the intent to transport the victim of the kidnapping.

It is an element of kidnapping, Your Honor, that the transpor-
tation must be against the will of the accused -- 1 mean the
victim, and I believe the evidence in the light most favorable
to the State is that the victim was at the time of his
transportation fatally wounded, and I think that is not proven
at this point.

I think the State has shown that essentially a dead

person was being moved about.
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For that reason I believe that the seventh count
should be a judgment of acquittal should be entered on this
count.

THE COURT: I believe the evidence indicates that
Mr. Owens was alive at the time of transportation. I think
there is sufficient evidence from which a jury can infer that
he was. I will deny that motion.

MR. SCHLAICH: Next, Your Honor, with regard to
Count 8 which alleges -- charges a kidnapping with the intent
to conceal, I would again argue that there has been no evidence
produced that the carrying portion of a kidnapping charge has
been established in that I do not believe the State has proven
it was against the will of the victim, who I believe was
fatally wounded prior to being moved, and this count
specifically alleges an intent to conceal.

The State's own evidence has been that the victim was
found in the woods from -- distances from 10 to 20 feet from
the side of the roadway, and one of the two detectives assigned
as .- d the chief detective in this case testified that the
reason the victim would not be seen was that there was tall
green vegetation, and the victim was clad in green clothing.

There was specifically testimony to that. The victim
was not covered in any way. There was no foilage knocked down,
placed over him or anything of that type that indicates

actually an intent to conceal the body in the location that it
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was subsequently found.

For that reason I believe that a judgment of
acquittal should be entered on Count 8.

THE COURT: I would agree that the evidence is some-
what thin as to that, but I think there is sufficient evidence.
I am going to deny that.

MR. SCHLAICH: Lastly, Your Honor, with regard to
Counts 1, 2, 3 and 5, my reasons for motion of acquittal is
the same as to each of those counts, and is that that is that
I do not believe at this point that the evidence taken in the
light most favorable to the State is sufficient to establish a
prima facie case.

THE COURT: I disagree. The motion will be denied as
to those counts.

MR. SCHLAICH: Thank you.

Stand up. Mr. Wilkes, we have on numerous occasions,
and again as late as yesterday, talked about your right to
testify, is that correct?

THE DEFENDANT: That's correct.

MR. SCHLAICH: And do you understand that in a trial
you have the absolute right to take the stand and testify?

THE DEFENDANT: Yes, I do.

MR. SCHLAICH: Do you understand if you choose to
take the stand and testify, myself, the State and perhaps the

judge would ask you questions relevant to this case, and that




4-7

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you would be expected and under demand to answer those ques-
tions?

THE DEFENDANT: Yes, I do.

MR. SCHLAICH: Do you understand also that if you did
choose to take the stand and testify, the State would be
allowed to inquire for purposes of impeaching your credibility
as to any convictions you have received as an adult. An adult
conviction means that it is ones that you received since
reaching the age of 18 or after having been waived from a
juvenile court to an adult court when those convictions were
when you at that time had the benefit of legal counsel or
waived the benefit of legal counsél. You understand all that?

THE DEFENDANT: Yes, I do.

MR. SCHLAICH: Do you understand what then they
could ask you about?

THE DEFENDANT: Yes.

MR. SCHLAICH: Also, Mr. Wilkes, you would have the
opportunity and the absolute right to refuse to take the stand
to testify, do you understand that?

THE DEFENDANT: Yes.

MR. SCHLAICH: Now if you chose to exercise your
constitutional right not to take the stand and testify in a
jury trial such as this, the judge will instruct the jury that
the jury cannot infer that you are guilty of this crime

because you chose to exercise an absolute right not to testify|
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Do you understand that?

THE DEFENDANT: Yes.

MR. SCHLAICH: Have you made a choice as to what you
desire to do?

THE DEFENDANT: Yes, I have.

MR. SCHLAICH: What is your choice?

THE DEFENDANT: I decided not to testify.

MR. SCHLAICH: Okay.

THE COURT: Very well. Does the defense have any
additional evidence to produce?

MR. SCHLAICH: We do not, Your Honor, and we are
prepared to close our case as soon as the jury -- I believe we
should do that in front of the jury.

THE COURT: Very well. Is there anything else
before we bring the jury in, gentlemen?

MR. PULVER: Nothing.

MR. SCHLAICH: No, sir, nothing.

(Whereupon, the jury re-entered the courtroom at
10:30 A.M.)

THE COURT: Good morning. I apologize for keeping
you all on ice. As it were it may appear to you that we have
been accomplishing a whole lot, but I assure you that while yoy
have been out both yesterday and this morning that we have beer
accomplishing things.

I am also to a point of instructing you, allowing you
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to deliberate on this case.

Mr. Schlaich, the State has concluded their case.

MR. PULVER: That would be the State's case, Your
Honor.

THE COURT: Mr. Schlaich?

MR. SCHLAICH: Good morning, Your Honor, and ladies
and gentlemen. Your Honor, the defense rests, and we would
ask to approach the bench.

THE COURT: Very well.

(Discussion at the bench -- defendant present.)

MR. SCHLAICH: At this time, Your Honor, I would re-
new my Motion for Judgment of Acquittal, specifically with
regard to Count 8, kidnapping with the specific intent to
conceal. It has now shifted where the evidence is to be taken
in the light most favorable to the defense.

I believe that Your Honor had stated, in fact, you
felt that the evidence at the close of the State's case was
thin on that particular count. I believe that a Motion for
Judgment of Acquittal would be appropriate on that count at
this point.

THE COURT: Any response?

MR. PULVER: Your Honor, the evidence in the case is
once the victim was shot, he was taken to the other location
where he was thrown into the bushes, which has been testified

to as being an area which had garbage and stuff. The officers
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even testified they passed by him. He testified he drove by
the area. 1t was hard to see the victim's body.

Obviously the reason for transporting that body was
to conceal it. They didn't leave it in the middle of the road.
The whole purpose of the move of the body was to make it less
visible, and the testimony has been that he was alive, as to
the defendant's statements.

I think it is a jury question as to whether they
believe there was an attempt, attempt to conceal.

THE COURT: I think it is a jury question. For that
reason I will deny the motion.

MR. SCHLAICH: With regard to the other counts I'd
simply renew the motion on the basis that taking the evidence
now in the light most favorable to the defense, I do not
believe that there are questions in this case that should go
to the jury.

THE COURT: I am going to demy your motion. I think
there are jury issues presented on the other counts.

MR. PULVER: Thank you.

(Discussion at the bench concluded.)

THE COURT: Ladies and gentlemen, we are now at that
posutre of the case where I will give you the instructions as
to the law that is applicable to this case.

Following that counsel will have an opportunity to

argue, and then you will go out to deliberate.
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You may have heard or read that under Maryland's
Constitution jurors in criminal cases are judges of the law as
well as judges of the facts. However, your role as judges of
the law is limited in that jurors are judges of the law in
criminal cases only when there was a sound basis for dispute
as to the law concerning the particular criminal offense.

In this case there is no dispute as to the law of
the particular offenses that are charged. For that reason you
are bound by the instructions that I give you as to the law.

Remember that the statement of charges against the
accused -- and I am going to outline the various charges to
you shortly ~- none of these charges raise any presumption of
guilt on the defendant's part.

The charges are merely a formal manner of placing
the defendant on trial.

Any person accused of a crime comes into court with
a presumption of innocence that remains with him throughout
the trial, and you cannot convict a defendant upon mere
suspicion or conjecture; and it is incumbent upon the State to
offer proof showing guilt as to all charges beyond any
reasonable doubt and to a moral certainty.

I will explain that in a minute.

In your function as judges of the facts, you should
make findings of fact solely from the evidence that you have

seen and heard from this witness stand, not from anything that
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you have seen or heard elsewhere.

The only evidence in this case that you are to
consider in arriving at your verdict is the testimony from
the stand, the exhibits that have been offered, and the
stipulations which have been read to you.

A stipulation is a term that's used for an agreement
made by the attorneys engaged on each side of the case,
regulating any matter incident to the trial.

The stipulations are binding and conclusive on the
respective parties. When the attorneys on each side stipulate
to existence of a fact or event, that fact or event is deemed
to be evidence in the case, and the jury should regard it as
proof.

As I indicated, each and every element of the crime
charged must be proven by the State beyond a reasonable doubt
and to a moral certainty. That does not mean that the State
must prove a person guilty beyond all doubt or to a mathemati-
cal certainty.

A reasonable doubt is not a very difficult term to
explain, and I will make this explanation of it. If after a
consideration of all the facts you can say that you have an
abiding conviction of the defendant's guilt equal to that type
of a conviction that would cause you to act without hesitation

on an important matter relating to your own affairs, then you

have no reasonable doubt.
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Stating the same thing a little differently, the
evidence is sufficient to remove a reasonable doubt when it
convinces the judgment of the ordinarily prudent person of the
truth of a proposition with such force that he or she would
act upon the conviction without hesitation in its most
important affairs.

That's the degree of proof that the State must
produce in a criminal case in order to justify a verdict of
guilty.

Of course, each juror is entitled to decide whether
or not any doubt that he or she may have is reasonable.

The defendant is not required to prove his innocence,
and a defendant is entitled to every inference in his favor
which can be reasonably drawn from the evidence.

Where there may be two inferences that might be
drawn from the same facts, one of which would be consistent
with guilt and one of which would be consistent with innocence,
the defendant is entitled to the inference which is consistent
with innocence.

It is your function to decide upon the truth of the
testimony and the quality and believability of the testimony as
given by the various witnesses, and the weight to be given to
the testimony.

Statements and arguments of counsel for the State and

for the defendant are not evidence. That includes opening
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statements, closing arguments or any comments that might be
made in open court.

So again, the only evidence in the case is what you
hear from the witness stand, exhibits and stipulations.

Nor should any conduct on my part influence ybu in
any way in making your determination.

In determing whether the State has established a
charge or any of the charges against the defendant beyond a
reasonable doubt you must consider and weigh the testimony of
all the witnesses who have appeared before you. You are the
sole judges of the credibility of the witnesses.

In other words, you alone determine whether to
believe any witness and to what extent any witness should be
believed.

If there is any conflict in the testimony, it is
your function to resolve that conflict and to determine where
the truth lies.

In reaching a conclusion as to the credibility of
any witness and in weighing the testimony of any witness, you
may consider any matter that may have bearing on the subject.
You may consider the demeanor and the behavior of the witness
on the witness stand, the witness' manner of testifying,
whether the witness impresses you as a truthful individaal,
whether the witness impresses you as having an accurate memory,

or whether the witness had full opportunity to observe the
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matters concerning which he or she has testified to, whether
the witness has any interest in the outcome of the case or any
friendship or animosity towards other persons concerned in the
case.

You may consider the reasonableness, or unreasonablej
ness and probability or improbability of the testimony of the
witness in determining whether to accept it as true and
accurate.

You may consider whether he or she has been
contradicted or corroborated by other credible evidence.

If you believe that any witness has shown himself or
herself to be biased or prejudiced either for or against
either side in this trial, you may consider and determine
whether such bias or prejudice has colored the testimony of
the witness so as to affect the desire and capability of that
witness to tell the truth.

Ultimately you should give the testimony of each
witness such weight as in your judgment it is fairly entitled
to receive.

Now there were a few expert witnesses who testified
in this case. An expert witness is a person who by reason of
education and experience has become expert in some art,
science, profession or calling, and is thereby qualified to
state as to relevant and material matters in which he or she

professes to be an expert an opinion. That is an expert can

3
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testify not only as to facts but might also state an opinion
on relevant matters to which he or she professes to be an
expert.

You are to weigh!the expert testimony with all other
evidence in this case, give it as much consideration as you
feel that it deserves, and the number of witnesses testifying
on either side -- of course there were none in this case from
the defense side -- that fact is not to be weighed by you as
necessarily determinative of how you should decide the case.

The weight of the evidence is never determined by

the number of witnesses who testified on either side.

There are two types of evidence that you may consider,

direct evidence and circumstantial evidence.

Direct evidence is that which is attributable to
actual knowledge of the fact, such as the testimony of an eye-
witness; and its truthfulness and relative weight is in your
sole determination.

Circumstantial evidence is that which proves the
facts in issue indirectly by the proof of a chain of facts
and circumstances from which an inference may arise as to the
facts in issue.

A conviction may be based solely upon circumstantial
evidence. Where this occurs the circumstances taken together
must be inconsistent with or such as to exclude every

reasonable hypothesis or theory of innocence; but proof of
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guilt to a mathematical certainty is not essential.

Thus a conviction may rest on circumstantial evidenc%
alone or direct evidence alone or m a combination of
circumstantial and direct evidence.

No greater degree of certainty is required when the
evidence is cirqumstantial than when it is direct; but in
either case, you must be convinced beyond a reasonable doubt
of the guilt of the defendant; and if you are not so convinced,
you must find the defendant not guilty.

As you observed in this case the defendant did not
take the witness stand in his own defense. In that regard you
are instructed not to attach any significance or inference of
guilt from the defendant's failure to testify. Every
individual has an absolute constitutional right not to testify,
and you must not presume any inferene of guilt because the
defendant chose not to take the stand.

Now a person who aids or abets the principal
offender in a crime may be guilty of the principal offense
even though he did not personally commit each of the acts
constituting the offense and was not personally present at its
commission.

To be an aider a person must assist, support or
supplement the efforts of another.

To be an abettor a person must instigate, advise or

encourage the commission of a crime.
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A person aids or abets another in the commission of
a crime if he knowingly associates himself in some way with
the criminal venture or willfully participates in it as he
would in something he wishes to bring about. That is to say
that he willfully seeks by some act or omission of his to make
the crime succeed.

The mere physical presence by the person at the time
and place of the commission of such offense is not by itself
sufficient to establish his guilt, but may be considered along
with all the surrounding circumstances.

After a full and fair consideration of all the facts
and circumstances in evidence unless you are convinced beyond
a reasonable doubt that the defendant aided or abetted in the
commission of a crime you must find the defendant not guilty.

Now with respect to the specific charges in this
case, now you will be presented with a verdict sheet that will
list the charges that you are to consider, and there will be a
column on the right-hand side for you to indicate not guilty
or guilty. I will explain that a little more in a moment.

And the first of the crimes that you will see on
that verdict sheet will be first degree premeditated murder.
As to murder in this case, generally speaking you will not be
asked to consider any lesser degrees than first degree murder,
so I will not be instructing you on lesser degrees such as

second degree murder, but only on first degree premeditated
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murder, and what we call felony murder.

And murder in the first degree is the willful,
deliberate and premeditated killing of a human being without
excuse, justification or mitigation.

Willful means that the act which caused the death
was done intentionally and with purpose.

Deliberate means that there was a full and conscious
knowledge of the intention and purpose to kill.

Premeditated means that the intention and purpose to
kill preceded the killing by some appreciable time.

The first element defined, that the act of killing
was intentional may be proven by circumstantial evidence.
Circumstantial evidence which you may consider is the act
itself which causes the death.

If you find that Walter Owens' death was caused by the
use of a deadly weapon against a vital part of his body, you
may infer that the defendant intented the natural result of
such an act; that is, death or grievous bodily harm.

Intention to kill then may be shown by proof that the
act which caused the death of Walter Owens had as its mnatural
result either death or serious bodily injury.

The second element, deliberation, requires proof
that the act causing the death was not committed suddenly, but

instead was done after a conscious decision was made to carry

out the act.




4-20

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

The third element, premeditation, requires proof
that the conscious and deliberate intention to do the fatal
act existed for some appreciable time before the act was done.
The law does not require that the intention to kill existed
for any considerable length of time before the fatal act was
done. It is sufficient if there was time for the mind to
think upon and consider the act and then determine to do it.

The intensity, effect and penetration of wounds may
provide adequate evidence of the premeditated and determined
efforts not simply to harm but to destroy any assemblage of
life remaining in the victim. If the killing stems from a
choice made as a result of thought and even sort of a struggle
between the intention and the act it is sufficient to
characterize the crime as deliberate and premeditated murder.

The firing of just two shots separated by an interval
of time has beemn held to be sufficient evidence of delibera-
tion and premeditation.

Applying these definitions to the facts in this
case if you find that the State has proven beyond a reasonable
doubt that the defendant intentionally participated in the
killing of Walter Owens and that this intentional killing was
done with deliberation and with premeditation, then your ver-
dict should be guilty of murder in the first degree,
premeditated and deliberate.

Now the second charge that you will see on the verdic
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sheet will be labeled felony murder. As to felony murder any
killing committed in the perpetration of or attempted
perpetration of certain enumerating felonies constitutes
murder in the first degree.

Here the defendant has been charged with the
responsibility for the death occurring in the commission of a
robbery which falls within the purview of this statute.

In order for the defendant to be found guilty of a
felony murder, the State must prove beyond a reasonable doubt
first that a felony was attempted or committed -- in this case
robbery.

Second, the felony was committed by the defendant.

Third, a killing resulted during the perpetration
or attempted perpetration of a felony; and fourth, a causal
connection existed between the killing and the felony.

Under the felony murder rule the States does not
have to prove premeditation, deliberation and willfulness in
order to prove murder in the first degree.

The fact that a felony was being committed creates
proof of malice and premeditation sufficient to sustain
conviction for first degree murder. With any killing subse-
quent to the felony, and killing even if impulsive or committeqd
without purpose an intent to kill is murder in the first
degree if committed in the perpetration or attempted perpetra-

tion of a robbery.




4-22

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

However, there must be a direct causal connection
between the killing and the felony, something more than mere
coincidence in time and place between the two must be proved.

The malice necessary to constitute first degree
murder is dmplied from the fact of the commission or attempted
commission of a felony. The State must establish the
perpetration or attempted perpetration of the felony by the
defendant beyond a reasonable doubt.

The person participating in a felony is responsible
for the natural or probable consequences of his crime,
natural activity. If more than one person engages in a
felony each person bears legal responsibility fiér all
consequences which naturally and necessarily flow from the
acts of each and every participant.

A killing by one accomplice, even if unintentional,
which is in furtherance of or pursuant to the common objective
or purpose for which they combine, extends criminal liability
for murder in the first degree to each and every accomplice.

However, there is no criminal liability on the part
of the defendant if the killing was a fresh and independent
produce of the mind of another accomplice outside the scope
or foreign to the common objective or purpose for which they
combined.

After a full and fair consideration of all the facts

and circumstances in evidence, unless you are convinced beyond
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a reasonable doubt that a felony was committed or attempted by
the defendant, and this killing resulted from the perpetration
or attempted perpetration of a felony, then you must find the
defendant not guilty.

The next charge that you see on the verdict sheet is
that of robbery with a dangerous and deadly weapon. Robbery
with a deadly or dangerous weapon consists of the crime of
robbery coupled with the use of a weapon to produce intimida-
tion and coupled with the apparent ability to use that weapon.

In order for the defendant to be found guilty of
this offense the State must prove beyond a reasonable doubt
first that there was a robbery, and second that it was
committed with the use of a deadly and dangerous weapon.

Robbery is the taking and carrying away of the
personal property of another from his person or in his
immediate presence by violence or by putting them in fear.

A weapon is generally defined as anything used or
designed to be used in destroying, defeating or injuring an
enemy or instrument of offensive or defensive combat.

It is necessary for you to find that the weapon used
was either dangerous or deadly. A weapon is either dangerous
or deadly when used in such a way which is likely to produce
death or grievous bodily harm.

Robbéry with a deadly or dangerous weapon is

predicated upon a finding of intent to rob by means of
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intimidation produced by the use of a weapon, coupled with
the apparent ability to execute the implied threat to use the
weapon if resistance is offered.

After a full and fair consideration of all the facts
and circumstances in evidence, unless you are convinced beyond
a reasonable doubt that the defendant has committed the
offense of robbery with a deadly weapon, then you must find
him not guilty.

There are on your jury verdict sheets two charges,rol
robbery with a dangerous and deadly weapon and robbery. I
have just described both of those offenses in the last
instruction. You also see on the verdict sheet a charge
labeled use of a handgun in the commission of a crime of
violence.

Now robbery with a dangerous and deadly weapon is a
felony and a crime of violence. The term handgun as used in
this offense includes any pistol, revolver or other firearm
capable of being concealed on the person, and that is
ordinarily fired by use of the hand.

In order to convict the defendant of unlawful use of
a handgun in the commission of a felony or of a crime of
violence, it is not necessary that the State prove that the
defendant was in actual possession of the handgun during the
commission of the offense.

Proof that the handgun was in the possession of an

pbery
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accomplice is sufficient to convict the defendant of this
offense.

Going back for just a moment to robbery with a
dangerous and deadly weapon, you are instructed a handgun,
whether a pistol or revolver, is a dangerous and deadly
weapon for purposes of robbery with a deadly weapon prosecu-
tion.

Also on the verdict sheet you will see a charge of
theft. The defendant is charged with theft from Walter Owens.
Theft being defined as willfully or knowingly obtaining or
exerting unauthorized control over the property of the owner
with the purpose of depriving the owner of the property
permanently or for such a period as to appropriate a portion
of its value.

Finally on your verdict sheet you will see two
separate charges of kidnapping. One is labeled kidnapping
with intent to carry and the other is labeled kidnapping with
intent © conceal.

A kidnapping is the unlawful detention of a person
against that person's will, combined with the carrying of that
person within or outside the state; or in the alternative,
intend to conceal that person.

In order to convict the defendant of kidnapping the
State must prove first that the defendant confined or

restrained a person; second, that person was confined or
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restrained against that person's will; third, that the confinet

ment or restraint was accomplished by force, threat of force,
fraud or intimidation; and fourth, that the defendant carried
the person from one place to another or concealed that person.

Thus the crime of kidnapping may occur by a carrying
of the victim or by a concealment of the victim or both. The
carrying portion of the offense requires actual movement of
the person taken. It also requires proof of a specific intent

Proof of any other motive, including financial gain,
need not be shown. The alleged victim may be taken either
inside or outside of the state.

Concealment is a separate form of kidnapping, is a
self-explanatory form, but like carrying requires proof of a
specific intent to conceal.

The statute makes all persons involved in the
commission of a kidnapping equally responsible. It is
sufficient for the State to show that the defendant either
committed the offense personally or counseled in the commissiori]
of the offense or assisted someone else in committing the
offense.

Again, after a full and fair consideration of the
evidence, if you are not convinced that the State has proven
every element of the offense of kidnapping beyond a reasonable
doubt you must return a verdict of not guilty.

As I indicated your verdict is to be returned in

a
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written form on the verdict sheet. The clerk will give it to
you when you retire to deliberate, and you will then fill in
the appropriate blanks. I think you will find it to be self-
explanatory as to either not guilty or guilty on each of the
numbered counts or charges that appear on this sheet. They
are numbered one through eight.

Remember that those blanks must be filled in
according to your unanimous verdict and finding based on the
evidence; and in conclusion I want to remind you that the
verdict must be unanimous. That is, that it reflects the
judgment of each and every one of you, that you should approact
the issues in this case as men and women of affairs in the
manner in which you would approach any important matter that
you have occasion to determine and decide in the course of youx
own everyday business.

It is your duty as jurors to consult with one
another and to deliberate with a view to reaching an agreement
if you can do so without violence to your individual judgment.

Each of you must decide the case for yourselves, but
do so only after an impartial consideration of the evidence
with your fellow jurors.

In the course of those deliberations you should not
hesitate to re-examine your own views and change your opinions
if you become convinced that they are erroneous, but that does

not mean that you should surrender an honest conviction as to
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the weight or effect of evidence solely because of the opinion
of fellow jurors or solely for the purpose of returning a
verdict.

Now after you retire to the jury room, Juror No. 1,
Ms. Lindsay, wi11 act as your Foreperson and will preside}ovgr
the deliberations, and when you return will act as the spékes-
person in court.

There is also a place on the jury verdict sheet,

Ms. Lindsay, for you to sign and date that after a verdict has
been reached.

If it becomes necessary during the course of your
deliberations to communicate with the court, you should do thaq
in writing. Write out your note and knock on the door, and
the bailiff outside the door will take the note, and we will
then take it up and attempt to respond to it as promptly as we
can. You should not attempt to indicate in any way to any
persons outside the jury room how you stand at any particular
time with regard to your verdict numerically or otherwise.

After you have reached a unanimous agreement as to
the verdict, notify the bailiff by knocking on the door, and
you will then be returned to the courtroom to deliver the
verdict.

After you return to the courtroom the clerk will ask
you whether you have arrived at your verdict. You will indicat

unanimously that you have, and you will be asked who shall

P
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speak for you. You will indicate your Forelady who will then
be asked to stand and read the verdict from the verdict sheet.

Counsel?

(Discussion at the bench -- defendant present.)

THE COURT: Exceptions?

MR. PULVER: No, none from the State. 29

MR. SCHLAICH: Judge, the defense has the folloWiné\*;
exceptions. First of all, Your Honor, the defense had pro-
posed jury instruction, which in our proposal was No. 7B
regarding the defendant's choice not to testify. We asked the
defendant be -- that the jury be instructed that in this case
the defendant did not take the stand in his own defense. You
are instructed not to attach any significance or inference of
guilt from the defendant's election not to testify. Every
individual has an absolute constitutional right not to testify,
and you must not presume any inference of guilt because he
chose not to testify.

The court advised counsel that the court would give
the instruction from a certain instruction that is in the
court's possession.

What I am specifically excepting to is in the court's
instruction was that the court says that the defendant has a
right not to testify. The wording was that the jury is to
place no weight on the defendant's failure to testify. I

think the word failure directly refutes the previous portion
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of the instruction which is that he has the right not to do
that. Specifically that is why we proposed the use of the
word choice not to testify.

However, at this point I think it would not be
appropriate to readvise the jury on that. I simply request
that it be preserved for the record.

THE COURT: The exception is noted. Anything else?

MR. SCHLAICH: Yes, sir. The second exception, Your
Honor, is the defendant's proposed instruction in premeditatioq
and felony murder, and to second degree murder, and in deciding
the second degree murder instruction would not be given.

However, in the court's instruction to the jury the
jury was told that those other choices exist, and that
instruction on that would not be given, and I believe not
having done that you may have raised inference in the jury's
mind that the only thing there is in this case to pick from
is first degree murder, that there must be first degree murder,
or they would have told us what other possibilities there are.

For that reason I except to just that part informing
the jury that there were other choices.

THE COURT: Are you asking for any kind of curative
instruction?

MR. SCHLAICH: Again, Your Homor, I think that to
cure it would just be to make my objection to it worse, and I

would request that not be done.

L
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THE COURT: Very well. The exception is noted.

MR. SCHLAICH: And lastly, Your Honor, the defense
did request an instruction on the defense of duress, which was
labeled No. 23, and rather than read that into the record --

I think it is lengthy -- if it is permissible from the court,
I will simply provide a copy of it, and ask that it be
contained in the record of the case.

THE COURT: All right. It is here. I have all of
your requests here.

MR. SCHLAICH: If Your Honor would specifically orderxy
that that be included at some point into the record, then I
think that is sufficient.

Also, Your Honor, I will state that it has been said
during discussion off the record that the defense of duress
does not apply to a murder charge. The defense agrees to that
to the fact that that is the law and would have had no
objection to having our proposed objections on duress amended
to include that.

That's all our exceptions, Your Honor.

THE COURT: Are you asking that I reinstruct the
jury at this point on duress?

MR. SCHLAICH: I would ask that this particular
instruction be read to the jury.

THE COURT: For the same reasons that were discussed

in chambers, specifically that I don't think the evidence in
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this case warrants the instruction, I am going to deny that

request.

MR. SCHLAICH: Yes, sir.

THE COURT: Anything else?

MR. SCHLAICH: No.

(Discussion at the bench concluded.)

THE COURT: Mr. Eidelberg, do you wish to address
the jury?

MR. EIDELBERG: Thank you, Your Honor. May it
please the court, Madam Forelady and ladies and gentlemen of
the jury, on behalf of myself, Mr. Pulver and the State of
Maryland 1'd like to thank you all for your patience during
the last four days and courteous attention that you have
shown throughout the course of this trial.

As always Judge Nickerson has done an outstanding
job of instructing you as to the law in this case. I realize,
however, that you have been asked to digest quite a bit of law
in so short a time, and I hope that you will permit me just a
few minutes of your time to review and summarize some of the
important points of law to aid you in rendering your verdict
in this case.

As we know, have learned, there are two theories of
murder in the first degree, premeditated murder and felony
murder. Simply put, when a person intends to kill another

person and carries it out, premeditated murder has occurred.
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As the judge has instructed you, the intent may be
inferred from the circumstances in that murder.

Now members of the jury, when an individual takes an
object, a weapon, an object that will cause grievous bodily
harm and points it at a vital organ of another person ~-- if
an individual takes a loaded .38 caliber handgun, and he
points it © another man's head and pulls that trigger, clearly
the intent is to kill that man; and as His Honor has
instructed you with regard to the law of accomplices, other
individuals that are present at that scene that aid and abet
the gunman, that procure his victim, that assist him in a
crime are as guilty of the murder as if that person thad pulleq
the trigger himself.

Now as Mr. Pulver alluded in his opening remarks,
the lawmakers of our state have determined wisely, I submit
to you --

MR. SCHLAICH: Objection.

THE COURT: Overruled.

MR. EIDELBERG: Thank you, Your Honor.

The lawmakers have wisely determined, I would submit
to you, that there are certain crimes, such as robbery with a
dangerous and deadly weapon and kidnapping, that are so life-
threatening, so inherently dangerous that when a victim dies
during the commission of those dangerous acts, that the

perpetrators of those acts and those accomplices that aid and

1=y
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abet in the commission of those acts are guilty of murder in
the first degree, whether they intended that the victim died
or not -- felony murder.

Madam Forelady, for example if you were to lay your
purse on the railing there and someone were to come over to
you and take that purse away from you, and keep it for himself
without your permission, simply put a theft has occurred.

If that individual uses violence or threat of
violence against you in taking the purse, the theft has been
elevated to a robbery.

As I mentioned, if you take an object -- if you take
a loaded .38 caliber handgun and use that handgun, for example
in taking that purse, you have committed a robbery.

MR. SCHLAICH: Objection.

THE COURT: Basis?

MR. SCHLAICH: May we approach?

THE COURT: Very well.

(Discussion at the bench -- defendant present.)

MR. SCHLAICH: Judge, the State is claiming that it
is simply recanting the law, but it is recanting the law in
such a; manner as if to convince the jury that the things the
State has proposed are facts. They are setting out a situatior
-- Mr. Eidelberg is stated that it is the conclusion that this
is what those facts support.

Those decisions are within the jury's realm. If
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Mr. Eidelberg wants to confine his argument to the facts in
this case, fine.

I don't believe that he can say that without a doubt
any particular factual situation reaches these legal conclu-
sions. That is one of his problems.

THE COURT: I think he is outlining a factual
scenario of why -- that he believes fits within the evidence
in this case.

MR. SCHLAICH: Well I think he should state that
that is his belief that that is what has occurred, and not
state it as a conclusion.

THE COURT: I think it is proper argument.

Overruled.

(Discussion at the bench concluded.)

MR. EIDELBERG: Members of the jury, as I was
stating, if a gun, a loaded .38 caliber weapon was used in the
taking of that purse, then clearly a robbery with a dangerous
and deadly weapon has taken place.

Kidnapping -- now perhaps when you think of kid-
napping, the first thought that comes to your mind is a young
child in his home is abducted and taken away or taken from a
school yard and held for ransom. Certainly that may, in fact,
be kidnapping.

But more simply put, kidnapping is taking a victim

without his consent or against his will from one place to
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another -- kidnapping.

Clearly, members of the jury, the one person who
could tell us specifically what happened on that fateful
morning is dead. This defendant and his partner, Kenneth
Billups, known as Reds, reduced the voice of Walter Owens to
moans of pain before silencing this voice forever.

Just as fate would have Walter Owens as that unsus-
pecting driver arrive at an intersection at Eutaw and
Saratoga Streets in Baltimore City that morning, fate would
also lay the seeds of the investigation upon which this case
would grow; and as we have learned over the course of this
trial, those seeds did grow and bear fruit as suredly as that
defendant sits before you today in judgment.

Let's return briefly to the investigation, to what
it shows. It is without dispute that on that fateful morning
that defendant was seated in the front seat of Arrow Cab 910,
Walter Owens' cab, and that defendant directed the cab to an
isolated, dark road alongside an open field behind a closed
recreation center; and it was there on Washington Street, as
you will recall, that his partner, Billups, pulled out that
.38 caliber handgun and fired once pointblank into the side of
Walter Owens' head.

And as Walter Owens slumped over bleeding all over
that cab, that defendant got out of the cab and placed himself

in the driver's seat of the cab, and he drove that cab, Walter
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Owens and his partner, Billups, to another location.

But what that defendant didn't know at the time,
members of the jury, was that he, himself, had planted the
seeds of this investigation.

You will recall what they were, the bloody hat, the
wallet with the initials J.B. and the note with the name of
Michael Sprouse.

And then that defendant, not by coincidence, drove
the cab with a living Walter Owens to a second isolated,
secluded road, Spring Avenue, covered on both sides by brush,
by trees, by bushes and the debris that people would leave
there; and it was at that location while Walter Owens was
moaning in pain that that defendant dragged Walter Owens out
to the side o the road with Billups and went through the
gruesome task of robbing that poor man of his possessions, his
money pouch and his watch and the money that he had inside
that pouch.

And it was then and only after that act that
Billups stood over Walter Owens and directed the two fatal
shots that silenced that poor man's life forever.

And as we know, that defendant got into the cab a
second time behind the driver's wheel, and he drove it to
Baltimore City to Parkton and Thornfield Avenues in Baltimore
City where an unsuspecting Mary Johnson saw that defendant and

his partner get out of the cab.
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MR. SCHLAICH: Objection.

THE COURT: Approach the bench.

(Discussion at the bench.)

MR. SCHLAICH: There was absolutely no identity of
the defendant by Mary Johnson, none, zero. She testified --
to argue otherwise is completely outside the facts.

I think the jury needs to be instructed there was no
identification by Mary Johnson of this defendant.

THE COURT: You mean the jury cannot infer the
defendant got out of the cab?

MR. SCHLAICH: That's fine, but the State has just
stated that it was a fact that Mary Johnson saw this defendant,
and that is not the case.

THE COURT: Well it is proper for them to argue as
to who it was that she saw. It is a reasonable inference and
proper argument.

Overruled.

(Discussion at the bench concluded.)

MR. EIDELBERG: Ladies and gentlemen, it was at that
intersection in Baltimore City where an unsuspecting Mary
Johnson saw that defendant and his partner get out of that
cab. The hood was opened, then closed, and that defendant and
his partner -- in Mary Johnson's words, so prophetic they were
in such a sad way -- looked like they were getting back from a

job. How prophetic they were -- where they walked calmly
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between the buildings; and we know, ladies and gentlemen,
because we have heard the testimony of two very experienced
homicide detectives -- we know that the defendants went back
to the location 530 Yale Avenue, the home of his sisters; and
he began the ghoulish ordeal of wiping away the remnants of
the murder of Walter Owens.

The blood of Walter Owens clearly was on those sweatt
pants and on that leg, and the defendant and his partner
dropped them in the trash.

Now as Detective Duckworth told you -- an experience
homicide detective -- he was able to locate the defendant's
address, 530 Yale Avenue because he found Michael Sprouse; and
based on what Michael Sprouse told Detective Duckworth and
Ramsey, and because Detective Duckworth was able to connect
that defendant to Washington Street by the note and also to
that defendant by virtue of the fact that the cab was only two
blocks away from his current address, they executed a search
and seizure warrant for 530 Yale Avenue.

As Mr. Pulver noted during opening remarks, they hit
heyday, because in that trash bag, which was in evidence, are
the bloody sweatpants, the torn leg and also the shell casings
that were later fired from that gun and found in the Crime
Lab.

Now the defendant's sisters, after that warrant was

executed, told the detectives that the defendant was in South
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Carolina, and so the defendant was arrested there; and in his
possession when he was arrested in South Carolina, among his
possessions was that shoulder bag of Walter Owens, and on his
wrist was the watch that Walter Owens wore that morning.

The defendant made a statement to the police, and
based on that statement they were able to execute a second
search and seizure warrant in Baltimore City, the home of Reds
Billups, and it was there they recovered that .38, that cheap
.38 caliber handgun, andinstrument of death.

Now ladies and gentlemen, I am going to sit down in
a few moments, and when I do, you are going to be asked to
forget everything I said. You are going to be asked to forget
all that evidence.

You are going to be asked to find that that defendant
was not guilty of murder. You are going to be asked to find
that defendant not guilty of robbery with a dangerous and
deadly weapon.

And the reason you are going to be asked that is
because of what that defendant told the police in South
Carolina after he was arrested, after he was found in
possession of his victim's property. Now you may ask yourself
how am I to make any sense of that, and I submit to you that
you won't; because, ladies and gentlemen, I want to assure you
here and now that collectively you have what no single judge

of any court has when he dons his robes, and that is the

L
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collective life experiences of twelve citizens of our
community; and with that in mind ask yourselves what makes
sense, what doesn't make sense, and why that defendant is
guilty of premeditated murder.

And ask yourselves, ladies and gentlemen, does what
the defendant said -- what he said to the police, does it make
any sense in regard to what he did that morning?

The defendant tells the police in South Carolina
that he directed that cab because his partner Reds wanted to
go with a white girl.

Ladies and gentlemen, this is a Friday morning early
morning hours. The defendant directs that cab to an isolated
dirt road by an open field, and I submit to you in the middle
of nowhere.

Does it make common sense that that defendant and
his friends were going to meet anyone that morning? No, of
course not.

What makes sense is that defendant knew that
Billups had the gun, and he was familiar with that area,
directed the cab to an isolated area, shoot the driver, rob
the driver.

Meet a white girl? No. Premeditated murder? Yes.

And then that defendant told the police that when
that shot rang out he ran. Put yourself in a similar position|

You 're in the front seat of the cab. Your friend, your buddy
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is in the back. A gunshot rings out. The helpless victim
falls slumped over bleeding profusely.

You'd run. That makes sense.

Is there any evidence in this case that that defend-
ant himself was threatened by his partner? No.

Would you come back to that cab with a dying man in
it after you were surprised by this ruthless gunman in the
back seat, and then get in that cab and drive it away sitting
in a pool of blood? Does that make any sense to you? No, of
course not.

Was he surprised? No. Did he run? No.

Premeditated murder? Yes.

And then that defendant drives the cab to a second
secluded location on Spring Avenue, where he drags a moaning
Walter Owens to the roadside. He is bleeding. He is moaning
in pain, and that defendant throws him along the side of the
road amongst the trash and the undergrowth, and he takes his
possessions from him.

He takes his money pouch, and he takes his wallet.
Then he has the audacity to suggest to the police that after
that was done, that that poor man was suffering. We have to
take him to a hospital.

Now does that make any sense to you? Here it is a
vicious gunman in the back seat of the cab. You get back in

the cab. You drive it to another secluded location.
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Are you going to tell a ruthless gunman in the back
we got to take this guy to the hospital? Does that make any
sense? Are you going to drop him off the hospital, say we
can't stick around. We got to go? Does that make any sense
to you?

Did what that defendant tell the police -- did he
tell them what was obvious? Did he shift responsibility for
his plan to his partner?

Take the victim to the hospital? No, of course not.

Premeditated murder because he finished the job with
Billups that they had set out to do earlier, to shoot that man
and to kill that man, but without mercy. The job wasn't
finished, so two more shots had to be fired to finish the job.

And then that defendant gets back into the cab
another time, and he again drives the cab two blocks from wherg
he lives. He is going to take this ruthless gunman who he
doesn't know anything about, a murderer he doesn't know any-
thing about, a robber.

Now he has seen this ruthless gunman shoot a victim
three times. He is going to take him two blocks away from
where he lives, and he is going to get out of that cab calmly,
check under the hood and walk calmly two blocks to where he
lives? He is going to take that ruthless gunman home with him,
but he is surprised and he is shocked, he doesn't know what is

going on, and then they together in that basement wiped away
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Walter Owens' blood from their hands and clothing, and they
disposed of the bloody evidence in that defendant's basement
because that defendant was surprised and didn't know what was
going on?

Oh, yes, he was calm, and he cleaned up because he
was surprised? Does that make any sense? No, of course not.

Premeditated murder.

And then approximately three days later after this
horrifying event, by the defendant's own statement, he gets a
phone call from Billups. Now has he called the police in the
meantime? Here is this ruthless gunman. I have witnessed a
murder. Does he call the police? No.

Is there any evidence that he called the police? Of
course not.

And he talks to Billups on the phone. What does
Billups ask him. Is he ready to do another one or words to
that effect. What does that defendant say?

Is there any evidence that he told the police, I had
a guy call me. He is crazy. He is a murderer? No. He puts
him off.

Maybe at that time three days later he has some
assemblance of a conscience, and he wasn't ready to go out and
do another one.

Does it make any sense that a cold-blooded murderer

that harassed that man would call him up on the phone and ask
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him to do another one? No, of course not, unless they had
planned it from the first, and they thought they were
successful, and he was willing to do it again.

Premeditated murder.

Then that man, he flees the law to South Carolina.
Because the job market was bad in Baltimore? Does that make
any sense?

So he goes to South Carolina where he was arrested.
Among his possessions is the money pouch of Walter Owens; and,
my God, he is wearing the victim's watch on his wrist. Does
that make any sense to you?

Would someone that was surprised and horrified and
shocked keep that poor man's property? Does that make any
sense to you? No, of course not, unless he had intended to
get that property when he got in the cab.

It was the kind of property you expected to get, and
keeping it was worth killing Walter Owens.

Premeditated murder, ladies and gentlemen.

Now even if you were, for some reason, to beliewe
that they were out in the middle of nowhere to meet a girl,
even if you were to believe he was surprised and that he ran,
that defendant is still guilty of premeditated murder because
clearly after that first shot rang out Walter Owens was alive.
He wasn't dead, and so the defendant had to find another

isolated location where they could finish the job.
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Certainly then he intended that the witness had to
die, and he certainly helped the gunman drag that dying man to
the roadside to finish the job.

So even if you reject the State's contention, with
regard to meeting a girl and being surprised, he is still
guilty of premeditated murder. Certainly after that first
shot was fired he knew exactly what he wanted to do, and how
he wanted o do it.

If this were not enough for you, ladies and gentles
men, this defendant is still guilty of murder in the first
degree under the felony murder, not because I have to tell you
because this man told the police himself.

Now as I have mentioned on two occasions, felony
murder is in any life-threatening event likely to cause
serious harm or death, you are responsible for the death of
your victim, whether you intended it or not.

That defendant drives the cab to Washington Street.
Walter Owens is alive because that defendant told us when he
was dragged to the roadside he was still moaning. So we know
he is alive. It is beyond dispute.

Then he drives the cab to Spring Avenue, that second
isolated location. He takes his victim from one place to
another, certainly against his will, certainly without his
consent. He kidnaps Walter Owens, and then while Walter Owens

is moaning in pain on the side of the road, and after he has
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been stripped clean, he has been robbed of his pouch, he has
been robbed of his watch, and about to be robbed of his life,
the gunman, the partner of that defendant, stands over him and
fires the fatal shots.

The victim died during the commission of two
felonies. Felony murder, ladies and gentlemen.

As Mr. Pulver mentioned during his opening remarks
to you on Tuesday, there is something solemn about a murder
trial. It is like the end of the funeral. It evokes strong
emotions, that the defendant left us with the memory of Walter
Owens as a mangled corpse lying amongst the bushes and debris
where people dump their trash.

Members of the jury, you have an opportunity -- no,
you have a duty to restore the memory of Walter Owens to its
proper place of dignity.

I ask you members of the jury to tell that defendant
Abraham Wilkes, the citizens of Baltimore County cannot and
will not desecrate the memory of Walter Owens by tolerating
what you did. I ask you members of the jury to find that
defendant guilty of all charges in this case.

Thank you.

THE COURT: Mr. Schlaich?

MR. SCHLAICH: Ladies and gentlemen, my client and I
both also want to thank you for your patience, the endurance

that you have shown sitting through a trial that has lasted as
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long as this one did.

I think it is quite a burden to ask you to come in
at two o'clock like we did yesterday, and ask you to leave at
three.

Those are the things that we suggest to you you
would have to put up with at the beginning of this case, and
I thank you for having done that. I thank you for having
devoted your attention to this case.

We said at the beginning of this case that sitting
through a trial like this would not be an easy job. Perhaps
a better way of putting it would have been that it would be a
job that would make you uneasy; and, in fact, the State's
attorney agreed with me, that yours would not be an easy job,
and it has not proven to be one.

It has proven to be an uneasy job. It was an uneasy
job because you have heard things and seen things that are
shocking. They are disgusting. They are sadd You have seen
grief. You have heard things that none of us wants to go
through ever, and I suspect that everybody here would have
preferred to have been someplace, maybe anyplace else rather
than go through what you have been through.

But you are here. We are here. The reason we are
here is because, according to the State of Maryland and the
defense as was agreed before this trial started, a man who is

not in this courtroom took a gun and pointed it to the back of
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a cab driver's head, Walter Owens, and he pulled the trigger,
and he fired a fatal shot with that first shot to the head.

And not only that, he did it again, and that man is
not here, but that man's acts put all of us here, all of you
here, made you sit through what you have sat through.

So the question that I have is, why are we here when
the State agrees that my client is not the gunman.

Well the answer, ladies and gentlemen, is very
simple. My client is a thief.

Now I want to talk about what we know and what we

have heard about the night of the early -- or the early mornin%

of August 23rd, 1985, and we have heard all of this through
the State's witnesses.

On that morning my client, Abraham Wilkes, meets his
friend at a location downtown, and they discuss going to meet
girls. It is late in the morning. They are young men.

I don't think that there is anything unusual about
their plan to meet girls.

And they have to decide where to go. Well first the{
decided the way to get there is in the cab, and Mr. Wilkes
directs them, the cab driver, the three of them to this loca-
tion which is in the heart of Halethorpe; and they go down a
street, Washington Street, which has a baseball field on one
side, a house on the other side, and it is dark and deserted,

but it also happens to connect to Northeast Avenue where Mr.

<
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Wilkes grew up and he spent ten years of his life there.

And he has just taken his friend back to the old
neighborhood.

They get there. Mr. Wilkes pulled out his wallet.
He holds it in his hand, takes out three dollars, three one-
dollar bills. That's all the money he has.

The cab fare is eight dollars. He is sitting in the
front with his money in his hands.

He turns and says to his friend, give me five dollarsgd;
and what is the response? Boom. That's the response.

The shooter leans out of the back of the cab through
the screen from the back of the cab, puts a gun to Walter
Owens' head, and pulls the trigger. That's the five-dollar
response.

What happens to Abraham Wilkes? He leaps from the
cab. Money is every place. His three dollars is gone. It
is recovered later. We know that. He has lost it. He runs.

Then what? Hold it. Come back here.

We have a man who has just put a gun to someone's
head and pulled the trigger; and I suggest to you is holding
that gun because it is found in his possession later on, and
announcing to Mr. Wilkes, hold it. Come back here.

Mr. Wilkes goes back at the direction, I suggest to
you, of Mr. Billups, the shooter, the killer -- to use the

State's words, the vicious and ruthless gunman.
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Mr. Wilkes has to assist in dragging the body of
Walter Owens to the other side of the cab at the direction, 1
suggest to you, of that same ruthless, vicious gunman.

Abraham Wilkes has to get into the front driver's
seat of that cab and drive it. Mr. Wilkes must have been in
complete panic at that point, but least of all, that could
have been happening to him wasthat he was totally dazed
because a gun, a .38 caliber gun just went off inhis ear.

I suggest to you that will make your head ring for
quite some time.

He is doing the things that this vicious and ruth-
less gunman is insisting ave to be done. He doesn't know
what to do. His money is gone. His friend has turned into
a vicious and ruthless killer.

He gets in, and he drives, and why do they drive?
Because the shooter needs time to figure out what he is going
to do. They drive a quarter of a mile, and I suggest to you
that at that point in time, the gunman, the vicious and ruth-
less killer, directs Mr. Wilkes to help him drag Walter Owens'
body from that cab.

And we know, based on the State's evidence, that
certainly if Walter Owens was not yet dead, death was
imminent. We don't know how much time passed on that street,
but we know that the medical examiner said no one would have

survived that shot to the head for longer than a minute.
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These things were happening very quickly.

Mr. Wilkes helped Mr. Billups, the shooter, drag
Walter Owens' from the cab, and they put Walter Owens' body
beside the road, and they don't do anything else with that
body, don't cover it. They don't hide it. They don't put
brush over it.

But what they do is at the shboter's insistance they
start going through his possessions; and my client simply
can't refuse that opportunity to take the watch, and you have
heard that he would not take Walter Owens' money.

I think that is a suggestion to you that there is a
level of abhorrence that has surpassed even that that a thief
will put up with.

So what happens at that point. My client asks that
they get him help. My client thinks he is moaning. My client
thinks he is alive.

Based on the State's own expert we know if we was
alive at that point it wasn't going to be for long, that he
was rapidly on his way, unfortunately, to dying; and what is
the response from the cold, vicious, ruthless shooter when my
client asked to get Mr. Owens help?

It is the five-dollar response. Boom. He is not
suffering any more.

And the State says to you that what Mr. Wilkes does

can't be explained. The things he did can't be explained.
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The explanation is staring us in the face. He is
with the person who has used a gun not once but twice, has
demonstrated a total lack of mercy by refusing even a
suggestion of getting help, and has pulled that trigger again,
and not only that has bragged about his use of the gun. I will
put him out of his misery this time.

Abraham Wilkes did what he did because he was scared
-- not just scared, it was the law of survival.

I submit to you what might have happened had Abraham
Wilkes run and not turned back -- that is a question that
can't be answered. I suggest to you that's the spot Mr. Wilkeg
was left in.

He drives Walter Owens -- I mean Kenneth Billups
wherever Kenneth Billups wants to go.

Where does Kenneth Billups take him? He takes him tg
his house. What gall. Kenneth Billups is in those grey
sweatpants we have seen covered with blood. Abraham Wilkes
isn't.

He walks past his own sister who says that he is
being unusually quiet, and she doesn't notice anything unusual
about the way he looks.

He has to let the ruthless killer in behind him once
his sister is gone, and then he has to help the killer clean
up.

What does the killer do? He cuts his sweatpants off.
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He wipes the blood off his tennis shoes. He rolls it up, and
he puts it in the Wilkes family trash. And he leaves.

So the State says why doesn't Mr. Wilkes do anything
about it. It is the law of survivability. Look at the
picture to this point.

This killer has fired one shot without warning,
without apparent reason. He has then made Abraham Wilkes do
things that I think any one of us find totally revolting, but
that any one of us would do if our survivability were
threatened.

Then the killer takes his gun, fires the gun, brags
about having used it, has the gall to go to Abraham Wilkes'
house, has the gall to sit in his basement and clean himself
off, has the gall to call him and say when are we going to do
this again. What fun.

Abraham Wilkes is so scared he can't even tell him
to go away. He keeps putting him off.

I suggest to you that there was a high probability
that Mr. Billups would not have been afraid to use that gun
again had Mr. Wilkes impeded his escape in any way. Billups
doesn't give up. The killer keeps calling.

Mr. Wilkes has to tell his sister -- both sisters --
if a man calls I am not here, and particularly if it is Kenneth
Billups.

Why? Because he can't even tell him that he doesn't
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want to do it again. He is scared to death.

Mr. Billups sat in his basement and talked about how
this was great. He'd done it before.

If only Mr. Wilkes had known that before they had
gone to Halethorpe. He finds out in the basement where this
killer is cleaning blood off his clothes.

What is he going to do? Probably the same thing the
rest of us would do. Nothing. You hope it goes away.

You don't hang out with this person anymore. You
don't talk to them, and you hope that it goes away; but it
didn't.

The police find Mr. Wilkes, and at that point he
tells them what has happened. He volunteered the information,
except for one thing.

He wouldn't tell them who the other person was. And
did he refuse to do that because of some code?

He refused to do that, he told them, because he was
scared; and we know he had good reason to be scared.

You have heard all of the things that happened that
night, and you know they would scare you. They scare me.

You have heard about the shooter, the killer, this
vicious, ruthless killer bragging about what he has done. You
have heard that he bragged about doing it before.

You have even heard that on that particular night he

might have suggested that if you just wipe out all the
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witnesses nobody would come to trial; and one thing Mr. Wilkes
didn't know until he sat here was that when the police go to
the shooter's house, it is an armory;

This is a guy that has .38 caliber bullets spread
out on his bed. He has a .22 shell and .38 shell neatly lined
up on his nightstand.

This is a guy that we know is so cold that he hides
a murder weapon under his mother's bed.

We know why the killer should be here. Mr. Wilkes
is here because he is a thief.

Now, ladies and gentlemen, the State is going to
have a chance to stand back up here again, and start to raise
questions in your mind; and they get to do that because the
State really has the burden of proving this case. The law
requires that they have the burden. The person with the
burden has a chance to talk again.

We are -- if I were required to prove Abraham
Wilkes' innocence I would get to talk to you again, but the
State has to prove that he is guilty of deliberate, pre-
meditated, willful murder.

Now when they talk to you they will probably raise
all kinds of points, but there is only one question. Has the
State of Maryland proven beyond a reasonable doubt and to a
moral certainty that Abraham Wilkes is a premeditated,

deliberate, willful murderer.
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Is he willful? Did he intend Walter Owens' death?
Did he do anything that night to cause Walter Owens' death?

Did he pull the gun? Pull the trigger? Did he
fire the shot that we know was fatal? Did he do anything that
deliberately contributed to Walter Owens' death?

Did Abraham Wilkes have full and conscious knowledge
of the killer's intention to kill?

Remember, nothing was said. The response to a
request for five bucks is boom, a shot to the head.

And lastly, has the State proven to you that he is
a premeditated killer, that his decision, if there was one to
kill Walter Owens, was made at some point in time before it
was done?

We know he didn't fire the gun. We know he didn't
have a gun. We know nothing was said.

When was any decision made on his part to be a killer

Those are the questions, and that's all there is in
this case; and I suggest that based on what we now know, and
the many, many things that the State and the defense have
agreed to in this case, the only conclusion that can be
reached is that Abraham Wilkes is not a willful, deliberate
and premeditated murderer; and I'd ask you to return a verdict
of not guilty.

THE COURT: Mr. Pulver?

MR. PULVER: Your Honor, I don't know if the jury

-
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might want a little break. I don't know. They have been
listening to argument for an hour. Sometimes you can't take
too much of argument.

THE COURT: How long do you expect to be in closing?

MR. PULVER: I will be brief, Your Honor, which I
think in lawyer terms means twenty minutes.

THE COURT: 1Is the jury all right for twenty
minutes? Does anybody need a break?

MR. PULVER: It doesn't matter either way.

THE COURT: Apparently everybody is all right for
twenty minutes.

MR. PULVER: All right. Ladies and gentlemen, you
have heard a lot over the last hour. You have heard a lot
over the last three days, and I know you are anxious to get
back there and deliberate. I hope you won't mind if I take a
little bit more of your time -- as I said, twenty minutes.
Please don't hold me to it.

I want to take a little more of your time, and
address some of the points that Mr. Schlaich has made. I
think it is important that I address them at this time.

Maybe I don't need to say anything more to you.
Maybe it is not necessary, but I guess as a prosecutor, if
you are going to be given a chance to speak to the jury, you
are going to take that opportunity, especially in a serious

case like this.
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Mr. Schlaich has just gone on for approximately
twenty, twenty-five minutes to tell you the defense in this
case, and what has he told you?

Well he has told you that Kenneth Billups is a vicioys
murderer, and we both agree to that. I only hope he represents
Kenneth Billups. We all agree that Kenneth Billups is a
vicious murderer. He has proven that to you. That is part of
his defense.

What is the rest of his defense?

His defense is Mr. Wilkes didn't know what was going
on that night. He had no idea what was going on in Mr.
Billups' mind. He is a victim of circumstances. He was an
innocent bystander to all of this.

So in spite of all the evidence to the contrary,
despite the investigation, despite the fact his wallet was left
at the scene, despite the bloody sweatpants, despite the
casings that were found, despite the fact that he had in his
possession the purse and the watch, despite all that, they have
the audacity to ask you to say he is innocent. He was just a
bystander. He is just a thief.

Well think about that for a second. Does that make
sense to any of you? Do you really believe that?

Are you going to believe on the one hand that this
man has no trouble keeping this guy's watch, keeping his --

wearing his watch. That doesn't bother him. That doesn't
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offend him.

But he is na a murderer. He doesn't know about
the robbery. He wouldn't get involved in something like that.

That's outrageous to believe. That is what the
defense is asking you to accept.

But on his wrist when he is caught is this watch. 1Igy
his property is the money pouch.

That's what they'd have you to believe. What is the
basis? What evidence is there of this?

The evidence, they say, is three dollars, theithree
dollars that were -- two were found in the cab, I believe, and
one by the body. This establishes that what he says is true.

We are going to get to that in a minute, ladies and
gentlemen, because I want to go through again his statement.

Based on the evidence alone, the physical evidence
in this case alone, I suggest you would have found him guilty
of premeditated murder and felony murder with no trouble. The
physical evidence would have led you to that conclusion alone.

But there was more evidence 1in this case. Ladies
and gentlemen it is our job to present all the evidence to you,
So his statement was admitted as well, amd it is now based on
that statement, based on the statement given to the police
after he was arrested that the defendant conjures up the
defense in this case. Again, the defendant didn't know.

At any point during any of the testimony in this
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case, ladies and gentlemen, I ask you, did you ever hear it
said that -- did he ever tell the police I didn't know that
there was going to be a robbery? I didn't know that Kenneth
Billups was going to shoot this man? No.

He didn't tell the police that. That's not what
Detective Duckworth and Detective Ramsey told you. On cross-
examination it wasn't brought out because he never said it.

Now that's the defense in this case.

If you were arrested, assuming you'd be so stoic,
after -- if you didn't know anything, and suddenly somebody
is murdered before your eyes, and you are threatened and
forced to participate in this horrible act, and just so
happened to take advantage of the fact he has property, and
you put it in your pokket -- you are threatened and you are
forced, and you are horrified and scared and upset -- would
you have been arrested before you told the police?

He asked you to put yourself in his shoes. What
would you have done. That is what he asked you.

Would you have to be arrested before you tell the
police there is a brutal, vicious murderer on the loose, eye-
witnessed a crime? He made me drive him there, here and there.
I had the bloody sweatpants.

Of course not.

It is not until after he -- after he was under the

gun, after he was confronted with the evidence against him that
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he gives a statement; and what does that statement say?

Well, he admitted to the obvious. He admitted what
the police know.

But when it comes to the crucial points, what was
your involvement when the gun was fired, what was your
involvement when the body was thrown down and left, he made --

MR. SCHLAICH: Objection.

THE COURT: Basis?

Approach the bench.

(Discussion at the bench -- defendant present.)

MR. SCHLAICH: If Mr. Pulver wants to talk to the
jury about the things that Mr. Wilkes was asked and either
answered or didn't answer, fine; but there was no evidence
whatsoever that he was ever asked any questions that Mr. Pulver
is now raising, and we certainly can't presume what the answer
might or might not have been.

MR. PULVER: 1I don't have the slightest idea what he
means by that, Your Homnor.

MR. SCHLAICH: Well --

THE COURT: Be more specific.

MR. SCHLAICH: He is saying what was his answer to
why did you do this, why did you do that, or do the specific
things. I don't really recall what I was saying. He was
saying --

He said when confronted by the police he didn't say
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this and didn't say that. I don't think that is proper argu-
ment.

THE COURT: I think it is proper argument. I will
listen more attentively for anything that may get too far
afield. I think so far it is proper argument.

MR. PULVER: Thank you.

(Discussion at the bench concluded.)

MR. PULVER: As I was saying, when he was arrested,
after he knows the evidence against him, he admitted the
obvious. He admits what the police know, minimizes his
involvement at the crucial spots; but doesn't ever say, ladies
and gentlemen --

This is the point I was trying to make. I think it
is a crucial point.

Does he ever say I didn't know, never heard that?

If you didn't know and you were under arrest and the
police asked you ~- you have your opportunity now. Tell us
what you know about it.

Wouldn't the first thing out of your mouthbe I
didn't know this was going to happen. It was a horrible thing.
Gee, I am sorry I didn't come to you sooner.

No, that is not what he says.

If he was threatened by the vicious, brutal murderer,
Kenneth Billups, as Mr. Schlaich is suggesting, why didn't he

tell the police at that time I was threatened by this brutal,
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vicious murderer. I was terrified. I was scared, and I was
threatened by him, and that is how come we got to here, and
this is how come we drove there, and this is what we did with
the body there, but I was threatened.

Did he ever tell the police that? No.

Why? Why didn't he tell the police he didn't know?
Why didn't he tell the police I was threatened?

Because he wasn't. It is that simple.

They are taking a part of his statement, his self-
serving statement that I was driven to this location, that we
went to this location to meet girls, white girls, something
like that, and I didn't have any idea what was going on in thid
man's head, and when the shot was fired, I ran. That is it.

That is the complete foundation of the defense that
they are presenting to you, his statement after he was
arrested. And what about all the statements about Mr. Billups,
about how he shot him, and he did this and he did that?

Mr. Schlaich argues to you like those are the facts,
that you have to accept that. You have to accept that Billups
stood over him and said he ain't sufferin no more.

I am not saying he didn't say that. Maybe he would
have, but the fact is the only reason there is any question
about what Billups did or said or what part he played is
because of what he tells you.

It is funny. Suddenly there is a defense being
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raised in the case that is raised totally by him. It is being
presented to you like these are facts.

Don't fall for it. Look at the evidence. Use your
common senses.

Mr. Eidelberg said that what makes our jury system
so great is your ability, what you thirteen people -- twelve
people possess. Bring that to bear on the facts in this case
and the evidence in this case, and ask yourselves what makes
sense.

Don't blindly accept everything said to the police
by this defendant. Look at the evidence.

Again, if there was no statement, if he hadn't said
those things, there would be no question in your mind, no
issue at all as to what part he played in this

When you look at his statement, what does he tell
you? What is the story? Besides those two words, those two
things about driving downtown and driving to Halethorpe and
running, isn't everything he does consistent with somebody who
is part of a plan? If you were to write the scenario of what
the accomplice would do, this is exactly what he did.

Now one other thing. Mr. Schlaich has argued not
premeditated murder. He went over the instructions, and he
said he didn't willfuliy, deliberately do this or that.

That's not -- I mean, he disregards the fact that we

are saying he is an accomplice to the premeditated murderer.
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Sure, Billups purchased the trigger. He is the accomplice.
He took part. He aided and abetted in the murder. That's
the part he played.

Did you ever hear anything about accomplice liability?
Was that ever argued to you? No.

Did you hear the term feony murder? Did they try
to explain that? No.

And again, because it is so important, you know we
didn't have to stand up here and say this is a premeditated
murder. We could have basically taken the easy road and said
felony murder.

Ladies and gentlemen, it is that simple. Robbery,
if you are involved in robbery and death occurred, which is the
obvious result of robbery, felony murder. It is not simply
whether he wanted the man to die, whether he knew the man was
going to die.

Regardless of what he knew or thought, he was
involved in a robbery -- felony murder. It is that simple.

Go back to first degree. There would be no question
about what he knew and what he didn't know, but it is our job
to present you with the truth. It is first degree murder
either way you look at it, but we want you to find the truth.
We want you to know the truth, and the truth based on the
evidence and the facts in this case is that he was part of the

plan. It is that simple.
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Ladies and gentlemen, I will try to go through these
quickly. I have already gone fifteen minutes.

All right. Again, the hour is late. It is about
four, five in the morning. You can think about the time. I
won't go through it. Think about the time.

When Mary saw them it was approximately 5:45. If
you just think of the location, how far away they are and work
backwards, it really puts you in the ballpark of four at the
earliest and 5:00 A.M. at the latest.

We can't assume they were out joyriding in this
bloody cab. Hopefully nobody is capable of that.

And when you are involved in a murder, I would
suggest you don't spend a lot of time hanging around. It is a
very quick proposition.

I think if you work backwards to the time they got
into the cab, we are talking between four and five in the
morning.

It is at that time they hail a cab, and the defendant
gets into the front seat, Billups gets in the back seat, and
they are going to meet white girls at this location in Baltimor
County that he knows. First of all, the defendant gets in the
front seat. We are going to --

I want to zero in on what he says. We are going to
look at this again. Use your common sense.

He gets in the front seat. I don't know how much you




4-68

10
11
12
13
14
15
16
17
18
19

20

21
22
23
24

25

all ride in cabs. I don't very often. But I know one thing
for sure, if I were with a friend of mine I am not going to get
in the front seat of the cab and let him get in the back by
himself. I don't know the cab driver. He didn't know the cab
driver, nothing to talk to him about.

You get in the back with your friend, and you chat,
and you do, you know, whatever, until you get to your location.

You don't get in the front seat.

Why is he in the front seat? They are going to
meet girls at four or five in the morning in the middle of
nowhere. They are going to meet girls. This is early Friday
morning. It is a workday.

I mean, are we to believe in this secluded area --
you will see the pictures of it -- in the middle of nowhere
there happens to be girls that hang out there waiting for
people to come by four or five in the morning?

Isn't that a little silly?

If you think that is silly -- if you don't believe
that is why he was going there, then you have to ask yourself
why did he tell the police that.

I think the reason is obvious. Obviously he wasn't
going there to meet any girls.

The person he gets into the cab with just happens to
have a loaded .38 caliber rewvolver stuffed in his pants or --

let's think about that for a second.
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He happens to have a .38 caliber revolver. He has
on a pair of sweatpants and bike shorts and a jersey.

Now this defendant is telling you I didn't know any-
thing about this gun. You know, that gun just came out of the
blue.

Where did Billups have the .38 caliber revolver?
Where do you hide a .38 caliber revolver when you have on a
pair of sweatpants or bike shorts?

Clearly he had to have known he had the gun.

He says, well -- he doesn't say he knew he had the
gun, but he didn't know he had it that night. He didn't know
it until he heafd the shot.

If he knew it because he would talk about it, in
what context is this man Billups going to be talking about this
handgun that is with him?

Billups comes to him on the corner. Did he say I
just gt a new .38, how about we go to the rifle range or pisto%
range and practice our marksmanship? Is that the context that
this man is going to be talking about the .387

Of course not. He will say, I got the .38. Let's gd
rob somebody. That's the context that they talk about the .38.

Of course he knew the .38 was on Billups, and why
does Billups have a .38 caliber on him?

Again, we are assuming he has a .38 caliber on him.

We don't know that as far as some of these facts.
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Why does a person have a .38 caliber in their sweat-
pants? To meet girls? 1Is that why you carry a .38 caliber?

Obviously they would have a .38 caliber because they
were going to do a robbery, kill the witness to the robbery,
because they don't want anybody to be able to point him out.
That is why they have the .38 caliber.

It is the defendant that directs the cab to that
location. He knows the location. He knows what it is like
there. He grew up there in that area. He knew there would be
nobody around.

I mean, he'd have you believe that Billups just out
of the blue,come up with this idea to shoot the cab driver.
But remember, Billups doesn't know the area. He does. Billups
doesn't know if people live across the way or how close they
do live by, just what the situatim is. He does.

And what do they do when they arrive there, or what
does he say happened -- and this is crucial. He says we
arrived there. The cab driver says eight bucks, Mac, or
whatever.

He says I reached in my pocket, pulled out by last
three dollars, and I pay him. You pay the next five. Bang,
and thyy put a lot of stock in that because, ladies and gentle-
men, there were three dollars found. That proves that what my
client says or what they want you to believe he thought at that]

time.
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Again, no evidence, but what my client has said is
true. Think about it.

You arrive four, five in the morning in the middle of
nowhere. There is nobody there. You can see that, and what
does he do.

He goes to pay the cab driver. What is he going to
do, get out of the cab and stand in the field in the dark?

Does that make any sense? You arrive some place and
there is nobody there. He has no way home, except for the cab
that he took. Where is he going to go?

He took three dollars out. He took the three dollarg
out for the same reason he was in the front seat, to divert
Walter Owens' attention while his buddy in the back seat took
the .38, stuffed it up against his head, and pulled the
trigger.

That's what makes sense.

Does it make sene that Billups would have just shot
this man without telling him about it?

I know we are getting picky. Do you really believe
that two guys out for the night going to meet some girls? Do
you really believe out of the blue this guy in the back seat is
going to go bang?

I mean, that just doesn't make any sense. That's not
what your life experience tells you.

Look at everything else from the time that the shot

is fired, and ask yourselves, is this what I or any other
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reasonable person would have done? Is this what would have
happened?

He says he got out and ran. He says he got out and
ran. No other evidence of it. He says that to the police, I
got out and ran, at which point there is -- Billups stated,
hold it, and he comes back, you know, running again.

Would that be reasonable if you were scared and
didn't know? He says he made me come back. Does he ever say
he was threatened to the police? Does he ever say I was
afraid this guy was going to kill me? No.

Would you have told the police that? Would you have
told the police I came back because I was afraid. I was
afraid he is going to kill me, and that is why I did everything
I did that night? Yes, you would have. He never did.

The victim is still alive after the shot. He gets in
the cab, drives him to Spring Avenue. He helps drag his body
out, throws it in the woods.

Now Mr. Schlaich indicated that, well Billups needed
-- it is interesting where he is getting this stuff -- Billups
is thinking. He needs some time to figure out what he is
going to do next. So he had the defendant drive, and the
defendant happened to drive by Spring Avenue.

They are not immediately available right here, but
look at the aerial photographs. If you look where he just

happened to be driving -- he is scared. He doesn't know what
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is going on, and this guy needs some time to think, the
murderer. He is just driving along.

Just by coincidence he happens to drive by the most
secluded spot you can see around there, a dump, a dump area.
Just by coincidence Billups happens to look out the window and
say, hey, this is a prime spot to dump a body. Stop here. We
are going to dump it here.

Now he knows the area. He knew where he was going.
He went to the best place to dump the body. That is why they
went to that location.

The defense has told you that Mr. Wilkes is just a
thief. He just took advantage of a dying, moaning man. It
was just a nice opportunity for him to get a watch, and he is
just a thief.

You should go back, ladies and gentlemen, and find
him guilty of nothing else but being a thief.

Again, if he could take a watch off a dead man, if
he could keep the watch and holster, you don't really believe
he couldn't have the stomach to be involved in the rest of
this. It is absurd.

You remember during the cross-examination of
Detective Ramsey he was saying how, according to the defendant'
statement, he had -- they had dragged the body out, that Waltex
Owens was still alive because he was moaning; and at that time

they began stripping the body of its property.

S
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I suggest, ladies and gentlemen, even if you would
accept this fabrication, he didn't know anything was going on
before that time, when he started picking property off Walter
Owens' body, and Walter Owens was still alive, by his own
admission because he was moaning, if he was alive, he was
committing robbery, and that Walter Owens died during the
commission of that robbery. He was then shot in the head and
executed, and then it is felony murder.

But again, don't base your decision on that alone.

He says he asked to take the victim to the hospital,
and that's -- I think that is really repugnant, that he would
say I said we should take this guy to the hospital. I mean, dg
you really think he had any concern about this man's life? The
same man that he is wearing his watch.

Furthermore, does it make any sense he really would
have said that? I mean, Billups has just shot this guy in the
head. The guy is moaning and bleeding because Billups shot
him in the head, and they are sitting there picking stuff,
property off his body. They are robbing him, and he looks up
and says, hey, this guy is suffering. Let's take him to a
hespital.

What does he think Billups is going to do? Gee whiz,
I guess that did hurt when I shot him in the head. We should
take him to the hospital, drive him in the bloody cab, and tell

the doctors just take this man in. We just shot him. We are
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going on our way.

I hope I am not offending anybody by making it sound
so gilly, but it is. It is just the peint. It is. It is
ludicrous.

He has the audacity to say he was concerned about
this man's life.

They take the cab to Parkton and Thornfield. Why?
Why Parkton and Thornfield? He doesn't know anything. Again,
he didn't know. He is the victim of circumstances, innocent
bystander, just a witness.

He drives him to Parkton and Thornfield. Why Parkton
and Thornfield? Why not to 530 Yale Avenue or the closest
location of 530 Yale Avenue? He didn't kill anybody. He
didn't pull any trigger. He wasn't part of this. He is
innocent. So why is he there at Parkton, three blocks from
his house?

What does he care if they find the cab? What does
he care if they find out there is a murder? He is innocent.
He is going to tell them about it.

Why? Why Parkton and Thornfield? Obviously they
want to abandon the car away from where he lives so they can
avoid detection.

They go to his house. Why? And again, this is --
you remember what Joanna Wilkes said. I let my brother in.

I saw the other guy outside. He closed the door. My brother




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

went downstairs.

I was -- because I am nosey, I go upstairs on the
steps. She hears a knock on the door, and the defendant goes
and lets Billups in.

Why? Why did he let him in? Remember, he is
terrified. He has been threatened. This is horrible. The
murderer is outside. There is a lock on the door.

He walks in and calls the police, right? Mo

He goes downstairs in the basement. When the coast
is clear he comes up and lets Billups in. He didn't want
Billups -- Billups has blood all over his sweatpants. He
doesn't want his sister to see that.

Is he acting consistently with somebody who is
horrified, frightened, threatened? The guy with the gun is
outside. The door is locked.

What is he going to do to you? Are you going to let
him in, bring him down in your basement and start cleaning
blood off, throw the stuff in your trash can?

At what point did he call the police? He is
threatened during -- the testimony Mr. Schlaich brought out was
that Joanna was being threatened on a weekend. It was unclear
as to whether he knew about it or not. But obviously this is
all part of this theory that he is threatened, this unsubstan-

tiated theory.

Well assume the theory. This brutal, vicious murderer
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is on the loose. He has told him he has done two murderers.
He feels afraid for himself, and now his sister is being
threatened. He is afraid for their lives.

So does he call the police? Does he, you know, say
look my life is being threatened. I feel afraid. My sister,
little sister's life is in danger. Does he tell her what
happened? Look, get out of town. Your life is in danger.

No, he goes to South Carolina. He doesn't say a word
leaving his sisters to this brutal, vicious murderer. He is
not there to protect them anymore.

Lastly, ladies and gentlemen, the watch and the
pouch.-- again, I can't stress that enough. He says that he
wouldn't take any of the money, and he says I wouldn't have
anything to do with that money, but the pouch and the watch,
they are all right. They are okay, even though there is a dead
man. Heck, he doesn't need them anymore, you know.

Again, it is just beyond belief. The story he has
given you, everything he does, everything he did, is consistent
as to being part of the plan to rob and to murderer Walter
Owens. The case is that simple. There is no mystery here.

I told you from the outset this was a case where
Walter Owens had some money, a watch and some jewelry, and the
defendants didn't; and because of that they robbed him of it,
and they murdered him so there would be no struggle and there

would be no witnesses. They silenced Walter Owens' voice that
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day. He can't -- obviously -- I know it sounds trite -- he
can't come in and tell you what happened that day, but what
they couldn't silence was the evidence, and the evidence,
ladies and gentlemen, shows you only one thing, that he is
guilty of each and every crime, premeditated murder, felony
murder, robbery with a dangerous and deadly weapon, the
robbery, use of a handgun in the commission of a crime of
violence.

Even though that gun wasn't in his hands, ladies and
gentlemen, even though he didn't squeeze that trigger, he is
just as guilty as his friend in the use of that gun.

He is guilty of theft, and he is guilty of kidnapping.

I know a lot hasn't been said about that, but they
moved the body. Walter Owens was alive. Then they threw it
in the bushes to conceal it. That was their intent, and
that's kidnapping. It is that simple. That is kidnapping.

That is what the evidence shows, ladies and gentlemen
and I ask you on behalf of the State of Maryland and on behalf
of Walter Owens to return a verdict of guilty as to all these
charges.

Thank you.

THE COURT: Mr. Bonvegna and Mr. Biddle, it is now my
duty to have to tell you that your services are no longer
needed. I want to thank you both for your attention throughout]

the trial.
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Even though you don't have the opportunity to
deliberate on the verdict that will be returned, your service
has been critical to the proper proceeding, and we thank you
for being here.

I would suggest that you all take a lunch hour, and
then mport back at 1:30 or thereabouts to Room 507 to see if
your services are needed any further today.

Let me see counsel at the bench.

(Discussion at the bench -- defendant present.)

THE COURT: What I am proposing to do is send the
jury out to lunch for an hour.

MR. SCHLAICH: I think they should remain in the jury
room. Feeding them lunch is fine. I think they should be.

MR. PULVER: You know, I don't really have a
preference either way. I don't know what -- if there is any -~
I guess the reason -- the only reason to do that is fear that
somehow they might be influenced by something prior to their
deliberations.

MR. SCHLAICH: There were plenty of witnesses in the
courtroom.

MR. PULVER: There were people out in the hall,
probably running down to the lunchroom too. We have gotten

this far.

THE COURT: Well, we will send them back to the jury

room and take their lunch order.
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(Discussion at the bench concluded.)

THE COURT: Mr. Bonvegna and Mr. Biddle, I don't knowy
if you two have any property back in the jury deliberation
room. If you do I suggest you go back there right now and
take that.

What we are going to do is send you all back into
the deliberation room. There is a local restaurant or carry
out that will deliver food.

Unfortunately -- if we were going out in the late
evening, if we were having dinner, the State would pay for youxy
dinner; but we don't have the funds for lunch.

But if you will just figure out what you want for
lunch -- unfortunately you will have to pay for it -- but the
order will be taken by the clerk, and we will have it delivered
over here as soon as we can.

While you are giving your lunch orders we will get
the evidence all assembled for you and back in the jury room,
so by the time the orders are taken you will have everything in
front of you. You can begin deliberating.

You can all retire back to the deliberation room.

(Whereupon, the jury left the courtroom at 12:40
Pal.)

(Whereupon, the jury returned to the courtroom.)

THE COURT: Mr. Clerk, will you take the verdict?

THE CLERK: Ladies and gentlemen of the jury, are you
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agreed on your verdict?

THE JURY: We are.

THE CLERK: Who shall say for you?

THE JURY: Our Forelady.

THE

CLERK: Madam Forelady, what say you, is

Abraham Valentino Wilkes guilty of, No. 1, first degree

premeditated murder or not gulty?

THE

THE

THE

THE

FORELADY: Guilty.

CLERK: As to felony murder, not guilty or guilty]

FORELADY: Guilty.

CLERK: As to robbery, dangerous and deadly

weapon, not guilty or guilty?

THE
THE
THE
THE
THE
THE
of a crime of
THE
THE
not guilty or
THE
THE

not guilty or

FORELADY: Guilty.

CLERK: As to robbery, not guilty or guilty?
FORELADY: Guilty.

CLERK: As to theft, not guilty or guilty?
FORELADY: Guilty.

CLERK: As to use of a handgun in the commission
violence, not guilty or guilty?

FORELADY: Guilty.

CLERK: As to kidnapping -- intent to carry,
guilty?

FORELADY: Guilty.

CLERK: As to kidnapping -- intent to conceal,

guilty?

)
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THE FORELADY: Guilty.

THE CLERK: Do you want to poll the jury?

MR. SCHLAICH: Please.

THE CLERK: Ladies and gentlemen of the jury, your
Forelady saith that you find the defendant, Abraham Valentino
Wilkes, in the criminal case No. 85-CR-4210, as to the charge
of first degree premeditated murder guilty, Juror No. 1, would

you agree with that verdict?

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

24 Xgn.

Juror No.

& - Ede.

Juror No.

& 1T dn.
Five?
3: - Yes.
Six?
6: Yes.

Seven?
1 .
Eight?
8: Yes.
Nine?
9: Yes.
Ten?

1y~ Yes.

3?

47
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THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

Eleven.

Ll .Neg.

Twelve?

12:  Yew

10:

11:

As to felony murder, Juror No. 27

Yes.
Three?
Yes.
Four?
Yes.
Juror 57
Yes.
Juror 67
Yes.
Juror 7?7
Yes.
Juror 8?7
Yes.
Juror 97
Yes.
Juror 107
Yes.
Juror 117
Yes.

Jurexr 127
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JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

12 Y6s .

As to robbery dangerous and deadly

weapon, Juror No. 2, would you agree with this verdict?

3: T8,
Juror 31
3?7 Yes.
Juror 47
4: Yes.
Five?
5: Yes.
Juror 67
6: Yes.
Jurer 717
7: Yes.
Juror 87
8: Yes.
Juror 97
9: J.do.
Juror 107
10: Yes.
Juror 117
ik: - Tes.
Juror 127
12: Yes.

As to robbery, do you agree with this
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verdict, Juror No. 2?7

JUROR NO. 2:

THE CLERK:

JUROR NO. 3:

THE CLERK:

JUROR NO. 4:

THE CLERK:

JUROR NO. 5:

THE CLERK:

JUROR NO. 6:

THE CLERK:

JUROR NO. 7:

THE CLERK:

JUROR NO. 8:

THE CLERK:

JUROR NO. 9:

THE CLERK:

JUROR NO. 10:

THE CLERK:

JUROR NO. 11:

THE CLERK:

JUROR NO. 12:

THE CLERK:
this verdict?

JUROR NO. 2:

Yes.
Juror 3?
Yes.
Juror 47
Yes.
Juror 57
Yes.
Juror 67
Yes.
Juror 77
Yes.
Juror 87
Yes.
Juror 97
Yes.
Juror 10?

Yes.
Juror 117
Yes.
Juror 127

Yes.

As to theft, Juror 2, do you agree with

Yes.
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THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

Juror 37
3: Yes.

Four?
4: Yes.

Five?
3: e,

Juror No. 67
6:  Yes.

Juror No.7?
7: Yes.

Juror No. 87
8: Yes.

Juror 9?

$:  Yes.

Juror No. 107?

10:  Yes.

Juror No. 117

11: Yes.

Jurer No. 127

I2: ‘Yes.

As to use of a handgun in the commission

2: Yes.

Juror No. 37

3: . Yes.

of a crime of violence, do you agree with this verdict, No. 2?7
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Juror No.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR M. 7:

THE CLERK:
JUROR NO.
THE CLERK:
JUROR NO.
THE CLERK:
JUROR NO.
THE CLERK:
JUROR NO.
THE CLERK:
JUROR NO.
THE CLERK:
2, do you
JUROR NO.
THE CLERK:
JUROR NO.
THE CLERK:

JUROR NO.

Four?
4: Yes.
Five.
- L ¢
Juror No. 67
6: Yes.
Juror No. 77
Yes.
Juror No. 8?
8: Yes.
Juror No. 97
9: Yes.
Juror No. 10?
10: Yes.
Juror No. 117
11: Yes.
Juror No. 127
id: Tes.
As to kidnapping -- intent to carry,
agree with this verdict?

2: Yes.

Juror No.

3: Xes.

Juror No.

4: Yes.

3?

47
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Juror No.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

2, do you

JUROR NO.

THE CLERK:

JUROR KNO.

THE CLERK:

JUROR NO.

THE CLERK:

Juror No.
3:  Yes.
Juror No.
6: Yes.
Juror No.
7: Yes.
No. 87
8: Yes.
Juror No.
9: Yes.
Juror No.
10: Yes.
Juror No.
R EW. .
Juror 127

12: Yes.

5?

6?

77

97

107

117

As to kidnapping ~- intent to conceal,

agree with this verdict?

2: XYes.

Be. 37

3: Yes.

No. 4?7

4: Yes.

Juror No.

JUROR NO. 5: Yes.

52




4-89

10
11
12
13
14
15
16
17
18
19
20

21
22
23
24

25

THE CLERK: Juror No. 67

JUROR NO. 6: Yes.

THE CLERK: Juror No. 77

JUROR NO. 7: Yes.

THE CLERK: Juror No. 8?7

JUROR NO. 8: Yes.

THE CLERK: Juror No. 9?

JUROR NO. 9: Yes.

THE CLERK: No. 107?

JUROR NO. 10: Yes.

THE CLERK: No. 117

JUROR NO. 11: Yes.

THE CLERK: Juror No. 127

JUROR NO. 12: Yes.

THE CLERK: Harken to your verdict as the court has
recorded it. Your Forelady saith that Abraham Valentino Wilkes
is guilty as charged, and so say you all?

THE JURY: Yes.

THE COURT: Thank you.

Anything further, counsel, before the jury is
dismissed?

MR. SCHLAICH: N

THE COURT: Ladies and gentlemen, this has been a
difficult case, I know, for all of you. I am sure that you all

have each a deeper appreciation for the seriousness of the job
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that you have all undertaken. We very much appreciate your
attention to the evidence in this case, and your willingness td
serve.

You all are now dismissed. I think the proper
instructions are to call the code-a-phone after four o'clock.

Thank you all very much.

(Whereupon, the jury left the courtroom.)

THE COURT: Mr. Schlaich, what is the defendant's
position with regard to sentencing at this point?

MR. SCHLAICH: Your Honor, the defendant would
request that the court grant or order that a PSI be conducted.
I think it is appropriate both due to the nature and seriousnes
of the charges on which the guilty verdict has been returned,
and also because of the factual situation which did not place
first degree -- I mean -- first degree principal liability on
Mr. Wilkes. I think that a pre-sentence investigation may
provide information about his particular situation which would
be useful to the court in arriving at a fair sentence.

THE COURT: Does the State have any position with
regard to that request?

MR. PULVER: No. Absolutely, Your Honmor. No
problem with the PSI in this case. I think that is probably
advisable.

Quite frankly, it is our intention to call Mr. Wilkes

at least to summons him as a witness in a case involving his
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co-defendant. Under recent case law he is compellable at the
time he is sentenced. His co-defendant's case is presently
scheduled for May the 5th. I would ask if the court would
make arrangements to have sentencing prior to this time so he
would become compellable.

MR. SCHLAICH: Your Honor, if I may, the State's,
prosecution's problems with respect to the co-defendant should
not have any adverse impact upon the potential sentence that
Mr. Wilkes should receive.

I think the PSI is simply appropriate, and it should
left to the normal course of events as to when that is done.
It should not be -~ the normal way of doing it should not be
altered because there might be some mistake made or something
left out that would be discovered had it been done in a more
methodical way.

THE COURT: We are not quite at the end of February.
In the ordinary course the PSI should be provided within thirty
days. I know they have been running behind recently, but I
don't think they have been running behind any more than sixty
days.

MR. PULVER: I don't foresee a problem. I am asking
the court if it does become a problem and the PSI is done and
the sentencing would be done before May 5th we would appreciate
it for the reasons stated.

THE COURT: I would expect it would be well before
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that time, and disposition in the ordinary course, forgetting
about your specific request, should take place before that time

MR. PULVER: Thank you, Your Honor.

THE COURT: I will order a pre-sentence investigation|

MR. SCHLAICH: Thank you.

Mr. Wilkes, let me advise you at this point, you have
the right within ten days of today's date to file a motion for a
new trial. That has to be done in writing and filed with the
Clerk of the Court. If you desire to do that discuss that with|
myself or with Mr. McCampbell, and he will assist you in doing
that.

Do you understand that?

THE DEFENDANT: Yes, I do.

THE COURT: All right. We will recess.

(Whereupon, the hearing ended.)

b
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PROCEEDINGS

(Whereupon, the court convened at ten o'clock.)

THE CLERK: Good morning. State vs. Abraham V. Wilke
85-CR-4210. We are here on disposition.

MR. SCHLAICH: Good morning, Your Honor, Carl
Schlaich on behalf of Abraham Wilkes.

THE COURT: We are waiting for the defendant. I
understand there is a desire that Mr. Wilkes remain at the
County Detention Center for a period of time?

MR. PULVER: If I may, Your Honor --

THE COURT: I don't know how that works.

(Whereupon, the defendant entered the courtroom.)

MR. SCHLAICH: Your Honor, if I might be heard on
Mr. Wilkes' behalf -- Your Honor, first of all, in this case
Mr. Wilkes was found guilty of various counts, several of which
I think merge into each other.

First of all, he was found guilty of armed robbery
and strong arm robbery both as well as theft, and the State and
I were just conferring, and it is our recollection that that
was theft of the misdemeanor variety in this case.

Your Honor, I believe that the theft should merge intd
the robbery, and the robbery should merge into the armed
robbery. Under the Gray case in Maryland it's been held that
armed robbery is not a separate and distinct crime from robbery.

It is simply a robbery that is committed with the use of a
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weapon.

For that reason I think those counts all should
merge into the armed robbery count, and I would so move at this
particular point.

THE COURT: Does the State disagree with that
position?

MR. PULVER: No, I would agree with that. Those two
would merge into one.

THE COURT: Very well.

MR. SCHLAICH: Then, Your Honor, I'd like to be
heard in mitigation.

I know that the court has received a pre-sentence
investigation that I have received and reviewed with my client
as well.

Your Honor, Mr. Wilkes is now 24 years of age. In
terms of his history, as he stands before you you see a man
that spent his life being raised by his mother only, who worked
and supported her family by being a housekeeper. The family
income was low.

Mr. Wilkes never graduated from school. He has never
been able to be provided a job that provided any other security.
It has either been home improvement type work or repair work
that has never lasted.

Perhaps as a result of all that, but for whatever

reason, Mr. Wilkes has managed to develop himself a drinking
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problem. Over the years that has reflected, I believe, 10
Mr. Wilkes' criminal history.

It was noted that Mr. Wilkes has no juvenile mcord,
which speaks to his benefit. I think it speaks to the kind of
home that his mother tried to keep, but I believe as Mr.
Wilkes reached closer to the age of 18, his alcohol problem
began to get away from him.

It is noted that Mr. Wilkes does not have a history,
criminal history that is one of violence. There is one charge
that the pre-sentence writer says presented a threat. Mr.
Wilkes has one, two disorderly convictions, a resisting arrest
conviction, two convictions for possession of marijuana.

At the time that this offense occurred, he does agree
with the report where it states that he was on probation subse-
quent to a probation before judgment verdict on a resisting
arrest and possession of marijuana case.

All of those charges, I think, Your Honor, indicate
the alcohol problem which I spoke of earlier. Those are the
type of things that an alcoholic does again and again, but I
do not think that the history is one that presents Mr. Wilkes
as a threat to the public safety up to the time of his present
offense; and en that particular point, Your Honor, Mr. Wilkes
simply wants me to remind the court that the testimony is uncon-
troverted that Mr. Wilkes was not the gunman in this case.

Mr. Wilkes did not make the ultimate decision to pull
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the trigger and end Walter Owens' life.

It is also uncontroverted testimony in this case that
Mr. Wilkes once that happened at least made the suggestion or
plea to the man with the gun that perhaps some help should be
found for Mr. Owens.

Now we can't do anything about Mr. Owens, and there
is probability little that can be done besides professional
intervention to help Mr. Owens' family get over what has
happened.

Perhaps Mr. Wilkes can get some help for his involve-
ment in these things inside the system, and he knows as he
stands here before the court that he is facing a lengthy
sentence.

Your Honor, with respect to that sentence I would
argue to the court that even though there are numerous felony
counts present in this case, they are not the type of thing
where there was a criminal activity that started with one
intention and developed through crime after crime after crime
separated by a substantial period of time.

This was a single, fast-moving chain of events that
happened within minutes by everyone's testimony.

For that reason I feel that consideration should be
given to making the time Mr. Wilkes receives on the counts
beyond the first degree murder count concurrent to the sentence

that this court has to impose in that first degree murder count|.
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Mr. Wilkes will, I can assure this court, serve a
substantial portion, if not perhaps almost all, of any
sentence imposed due to his history of prior incarceration,
and due to the fact that his probation officer states
uncategorically he will again attempt to violate his probation
So he will go in not only with this major conviction and major
sertence, but a probation violation on top of that, plus history
of prior incarceration.

Whatever sentence this court imposes, Mr. Wilkes is
going to be old when he gets out of jail, and will not present
a threat to anyone at that point.

We plead to the court to give consideration that Mr.
Wilkes not also carry into prison with him a record with
consecutive sentences.

Your Honor, Mr. Wilkes stated to the police in his
statement, which was introduced in court and again to the PSI
writer, that once this crime occurred he was -- by that I mean
the murder -- he was shocked that it had happened, and could
not figure out what to do.

He stated in both his statement and to the PSI
writer that he did leave a trail of things that he suspected or
positively knew would lead to him, which it did; and at the
time that it led to him, Mr. Wilkes came forth and cooperated

fully.

Both of the officers that were present when he gave
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his statement stated that Mr. Wilkes appeared to be candid.

He did not hesitate. He did not appear to be withholding
information of any sort, and he simply told them what happened
on the night of this offense.

He did not cover for himself, and he did not at that
point cover for anyone else.

The question that is raised by all this is why didn't
Mr. Wilkes do something about it before the police found him;
and the answer is simply, Your Honor, the street code of 1oyalﬁ

It has to be remembered that Mr. Wilkes was brought
up living first in a low-income area of Baltimore City, and
later in a low-income area of Baltimore County. His friends
and associates are not the best.

He has simply lived by the code that one must be
loyal to one's friends and one's associates.

However, that loyalty did not extend -~ that loyalty
extended only so far as to not purposely seeking out to inform
on somebody else; but once the trail led to him, he felt that
that was the time that things had to be set straight, and he
did that.

Your Honor, lastly, I think most importantly, there
have been some noticeable changes in Mr. Wilkes while he sat
through this case. He, in my opinion, has aged considerably,
more than the few months that this case has taken.

He has become reflective, and I think he has
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approached questions that he is asked with more moral purpose
than he expressed originally.

I can tell the court that Mr. Wilkes has, while at
the jail, ' sought out counseling advice of the jail's minister,
and has returned himself to relying on himself a little bit.

Although Mr. Wilkes is quite candid when he states he
knows these things do not often carry great weight with the
court, but he hopes it will set things right in terms of his
moral convictions.

Your Honor, as he has thought this crime through, Mr.
Wilkes has reached one major decision influenced by that
religious counseling that he has received. I am sure the court
is aware that given the nature of this case, in that there are
two people involved, and clearly only one person was the gunman
and that Mr. Wilkes had given a statement saying he was not the
gunman -- it may well have been to his advantage prior to his
trial to agree to testify against his co-defendant.

Again, I think his code of loyalty prevented him
from doing that. As a result, Mr. Wilkes got no gain in any of
this.

Now that he has received his jury verdict, Mr. Wilkes
has advised me, and I have told the State that he will
cooperate fully in testifying against his co-defendant. That
will be of no benefit to Mr. Wilkes as far as the State is

concerned at this point, and I have told Mr. Wilkes that the
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State does intend to seek the maximum possible sentence. It
has been explained that if Mr. Wilkes follows through, perhaps
some weight will be given to that by the State in terms of a
reconsideration; but I would ask this court to take that --
take Mr. Wilkes' pledge into consideration today in imposing

a sentence.

This is the kind of decision that the rest of us
can't possibly imagine the strain that it takes to make, and I
would hope that Your Honor would take that into account.

Last, Your Honor, Mr. Wilkes tells me that he has
one plea that he would like to address to the court, and that
he would also wish to be heard on this sentencing.

Mr. Wilkes?

THE DEFENDANT: Yes, Your Honor. Your Honor, I
believe I have a problem with persuasion. I had a nice job at
one time, and it was a painter job. I was working in the
hospital, and through persuasion I lost that job.

Somebody persuaded me to buy a car, an accessory,
and I didn't have no license.

I have been persuaded.

I had a shoe repair shop. Money was getting through
there. 1 was persuaded to buy liquor or what have you, and 1
lost my shop.

So I understand that Patuxent is a place where I can

get help, but if they can't help me I understand that they will
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send me back; and I understand that I will sit, if they can't
help me; but I ask for a chance to see if they can.

MR. SCHLAICH: Anything else?

THE DEFENDANT: ©No, sir.

MR. SCHLAICH: Thank you.

THE COURT: Mr. Pulver?

MR. PULVER: Thank you. Your Honor, as the court is
well aware, the jury in this case found the defendant guilty
of premeditated murder as well as felony murder, the attendant
kidnapping, robbery, and handgun violations. I think we are
bound by that decision.

THE COURT: What about merging as to felony murder
and first degree murder?

MR. PULVER: Yes, sir, that is one. The possible
maximum possible sentence that this defendant could get, Your
Honor, would be life plus seventy years, twenty years on the
robbery, dangerous and deadly weapon, twenty years on the
use of a handgun in the commission of a crime of violence,
thirty years on the kidnapping. He was found guilty of two
types of kidnapping, but I would say that they merge.

THE COURT: So that in addition to the merger on the
robbery and theft, there would be a merger of the felony murder
into first degree?

MR. PULVER: That's correct, Your Honor.

THE COURT: And the kidnapping with intent to conceal
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and kidnapping with intent to carry?

MR. PULVER: That's correct, Your Honor.

MR. SCHLAICH: Your Honor, I didn't purposely skip
over that merger of the two murder counts. There is only one
count of premeditated murder that Mr. Wilkes could possibly be
sentenced on, so either way that has to be sentenced as one
single count.

MR. PULVER: The only real difference it makes is if
it is felony murder then the underlying felonies would merge.
That is why it made a difference to the jury, whether they came
back with premeditated or felony murder, and they did find
premeditated murder.

I think, putting myself in the court's position -- I
believe that is presumptuous of me -- I think you have to ask
yourself what crime or how could a crime be committed that woulg
make it any worse than that. Why wouldn't they start with the
maximum.

I think any time you are talking about the loss of a
life you have to talk the life sentence as the given, and see
if there is anything to make you want to reduce it from a life.

In this case a man lost his life simply because these
two gentlemen wanted some money and his property. 1 know the
court heard that when I argued to the jury. That is really what
it is all about.

Certainly there is nothing mitigating about that.
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This wasn't a hot blood sort of situation. There's really
nothing in society that would make -- nothing in our
experience that would make us look at this case and say there
is something that we understand about it.

It is just a vicious, brutal murder.

As the pre-sentence investigation indicates, if you
look at robbery, we ask ourselves -- the possible maximum
sentence is twenty years on robbery. What kind of robbery
could be worse than that? Why wouldn't you give twenty years
in a case like that. Somebody died in this robbery. The
person wsn't given a chance to plea for their life or anything.

They were just murdered, and his property was taken.
He didn't resist and could not testify against them. What
would be a worse robbery?

The kidnapping, I guess there could be worse kid-
nappings; but the result of this kidnapping is interesting.
The result of the kidnapping was this man lost his life, again
for the same reason, so he wouldn't be able to be a witness
against the defendant and the co-defendant; but it is
interesting kidnapping=~-

THE COURT: I was interested in what you had to say
about the kidnapping aspect of it factually.

MR. PULVER: I will address that in a second.

It is interesting to note when they added kidnapping

as one of the aggravating factors under the death penalty
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statute, the reason they did add kidnapping was because they
wanted a deterrent to people who would kidnap people, not to
kill the victim. That was the reason that they made that a
death punishment sort of offense -- if you killed somebody
during a kidnapping.

Again, here is a kidnapping where somebody died. I
know during the trial of the case the court had some questions
about the kidnapping as to whether that legitimately was a
kidnapping.

I think that under the law as long as we prove --
and apparently the jury found that he was alive during the
period of time that he was transported after being shot the
first time -- remember, they found that this defendant was
involved in the murder from the beginning, that he premedi-
tatedly was an accomplice of the murder of the victim in this
case.

Therefore, when he was first shot, he was part and
parcel of that first shot; and they must have found that the
victim was alive at that time when he was transported from
Washington Street to Spring Avenue because they also found that
it was a kidnapping with the intent to conceal, and the only
evidence of any intent to conceal was when they concealed the
body in the bushes off the side of the road.

So I think that there certainly is a legal bsis for

the kidnapping charges in this case, and the jury so found.
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THE COURT: But there was no intention really that
the victim be alive during that period of time. It just so
happened that he hadn't died.

MR. PULVER: That's correct, but I think there isn't
any intention in that. Your Honor, it isn't an issue of the
crime of kidnapping. I don't know what the intent was. I
presume --

THE COURT: It is a reasonable inference that the
intent was to get rid of the body. It just happened that the
body was still alive, the body at that point in time.

MR. PULVER: That's correct, Your Honor, and they
still moved the body while he was alive, knowing he was alive.
So maybe it was their misfortune that the person didn't die
immediately; but certainly as a legal matter they knew he was
alive. That was the testimony.

This defendant knew he was alive. That was the
evidence in the case. They continued to transport him and put
him into the bushes to hide the body.

Regardless of whether they wished he was dead or not,
he was still alive; and then subsequently they took care of tha
as well by placing another bullet in the victim's head.

THE COURT: But this defendant says that he wanted
at that point to get him some help, and the co-defendant --

MR. PULVER: If the court believes that --

THE COURT - killed him.
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MR. PULVER: If the court believes that, I think it is
still -- the fact is at that point he is involved in this case,
whether he wants to or not, and he helped transport that body.

So while he may have some moral rumblings as to the condition of
this person, the fact is he was involved in it.

He helped move the body. He helped hide the body. It
says so in the pre-sentence investigation. I could have done a
better job of hiding it if I really wanted it to be hidden real
well.

The fact is he helped put the body on the side of the
road. We are bound by the jury's finding, by the fact it is a
concealment.

As a legal matter, I think there is -- we have the basig.
Regardless of what he personally really wanted in his heart, he
is still the accomplice, and he could still be found guilty of
that.

It is not a classic kidnapping. No doubt about it.

It is not a little boy snatched off the street and a call in the
middle of the night for money in order to get the child returned.
That's what we think of when we think of kidnapping, but this is
also.

The Legislature has determined it is a kidnapping, or
at least our common law developed this as being a kidnapping,
and he was legitimately found guilty of that.

Have I addressed that sufficiently for the court?
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THE COURT: Yes.

MR. PULVER: As far as the use of a handgun, again, you
know, a death resulted from the use of the handgun in this case.

Whether he pulled the trigger or not, he knew about the
gun. He was involved in this case from the beginning. He knew
that, according to the jury's finding, that he intended to kill
this person.

So I think when we look at the case, there really isn't
much mitigating in the case to bring us down from a -- I am
talking about looking at the offense. There really isn't much
here to say that he deserves any substantial break from a
maximum sentence, which is life plus seventy years.

Now the pre-sentence investigation, I would submit,
doesn't really add, you know -- help him out much either. There
really isn't anything in that pre-sentence investigation that
you can look to to say that, you know, this would mitigate the
sentence in this case.

We know he has been on probation before, and he did
miserably on it. That seems to be the conclusion of his prior
probation agent.

He has been in jail before in a weapon-related case,
possession of a sawed-off shotgun.

I am sure the court read the circumstances under which
he was found guilty of the possession of a sawed-off shotgun.

Certainly nothing mitigating about that.
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I think all in all, if you look at the pre-sentence
investigation, the conclusion that is reached by the pre-sentence
investigator is a legitimate one, that he be given the maximum
sentence allowable by law.

If you look at what he believes to be the possible,
allowable sentence, it is incorrect. He certainly in viewing
this defendant overall didn't see any trouble in recommending to
this court that he be given three consecutive life sentences.

He can’'t, but I am saying Mr. Goldman certainly felt

that was an appropriate sentence in this case.

Of course you also take into consideration the defend-
ant was only out of jail for four days when this offense was
committed. He had been in the city jail, as I am not sure the
court knows. I believe that is in the pre-sentence investigationm.

But he was released on the 18th or 19th, and this
occurred on the 23rd, early morning hours of the 24th. So he was
only out four, four to five days when the offense occurred.

He had been in jail with Mr. Billups on a marijuana
charge, served time there awaiting trial, went to trial, were
released after the trial; but they had been in jail for a short
period of time; and immediately upon getting out commit this
ffense.

Mr. Schlaich argues to the court he has decided to help
he State at this point; and if that's true, if he does help the

tate, does testify truthfully and does, you know -- at least
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offer us the assistance that we request, I think that certainly
is mitigating.

I certainly don't think this is the appropriate time
for the court to take that into consideration though. He
should be -- not given credit for something he might do in the
future. If he does so in the future the court would want to
take that into consideration, but I would suggest at this point
it would be premature for the court to consider his future
intentions.

Mr. Schlaich also argues the statement given to the
pre-sentence investigator -- quite frankly, I found the state-
ment given to the pre-sentence investigator to be disappointing,
and that is putting it mildly. I think that if you look at the
statement that he gives, that it is just an out and out
fabrication. I think it is ridiculous for us to want to believe
that he put his fingers in certain places hoping that they would
get his fingerprints.

It doesn't make sense, any sense that he just didn't
go home and make the phone call.

This may well be the street code of loyalty, but it
seems sort of ridiculous he would do these little things to try
to be caught, but wouldn't do the easiest thing to do that,

which is go home and make a phone call.

What is interesting about the statement is it is not

even a very good fabrication or one piee of evidence that would
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corroborate his statement to the pre-sentence investigator;
that is, that I dropped my wallet on purpose so that I would be
caught. He doesn't even tell the pre-sentence investigator that

This is just a poor fabrication to minimize his
involvement in this offense. I don't think anything in that
statement should be looked upon as minimizing his involvement
in this case.

I think it should be an aggravating factor if nothing
else.

Your Honor, I think that the appropriate sentence in
this case is the maximum or close to the maximum. I think
consecutive time is in order in this case, and I would ask the
court to impose a life sentence plus an -- either the maximum
or close to the maximum period of incarceration consecutive.

I can't think of any cases that -- many worse cases
than this. I can't conceive of many cases that would deserve a
worse sentence than this.

Thank you.

THE COURT: Mr. Schlaich, is there anything further
you wanted to say?

MR. SCHLAICH: Just, if I might address just two point
First of all, with regard to Mr. Wilkes' statement that he gave
the PSI, I think that Mr. Pulver is being a little bit guilty
of implying that there are things here that aren't.

If you will remember, it was testified to that the
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wallet found at the scene contained only one thing, and that
was a note that led the police to this and the facts of the
trial, the unknown informer that we now know through newspaper
articles and things that have occurred since that time was an
inmate of the city jail -- although that didn't come out at
trial.

There wasn't anything in the wallet that identified
Mr. Wilkes. So having left his wallet to lead them for sure to
him is just something that is not involved in this case at all.
It is not as if there was some I1.D. card in the wallet that
could lead them back to Mr. Wilkes.

That is just being read in. It is not there.

Your Honor, also --

THE COURT: Weren't there some initials on the wallet?

MR. SCHLAICH: Not his. The initials were J.B., if
I recall correctly, which would mean nothing, I submit to the
court, in terms of leaving it behind for any specific purpose.

Your Honor, just with respect to the kidnapping in thi
case, I think that the actual fact is that Mr. Wilkes perhaps
technically is guilty of kidnapping due to the unfortunate,
misfortune rather, that the person being moved and hid was still
breathing -- although the testimony was that person was well on
their way to dying, and the testimony was that it was one
minute, perhaps, of the infliction of the first wound.

I'd simply ask the court to keep in mind a technical
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violation of the kidnapping code should receive a sentence that
is reflective of the fact it is merely a technical violation,
and not the -- and the senence should not be reflective of a
preformed intent to take a living, breathing, surviving person
and hide them away so that they will suffer further harm.

That is all I have, Your Honor.

THE DEFENDANT: Excuse me, Your Honor. I grew up in
the area where the body was found, and I know the woods very
well. If I wanted to conceal a body I could have concealed it
very easily. Very easily I could placed it in the woods. I
could have concealed it if that was my intention.

MR. SCHLAICH: Okay.

THE COURT:Well it is certainly difficult to disagree
with Mr. Pulver's comments with regard to not being able to
imagine a crime much worse. I don't think anything more than
that needs to be said on my part.

With respect to the first degree murder conviction,
the sentence will be life imprisonment --

First count, is that correct, Mr. Pulver?

MR. PULVER: That's correct, Your Honor.

THE COURT: (Continuing) -- to the Department of
Corrections.

The third count is the robbery with a deadly weapon,
is that correct, counsel, the way I have the third count? I am

going by the jury verdict sheet. I am not --
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MR. SCHLAICH: It is actually Count 2, I think, Your
Honor.

MR. PULVER: Actually Count 2 in the indictment.

THE COURT: All right. Count 2, robbery with a
deadly weapon, the sentence is 20 years to the Department of
Corrections to run consecutively with the life sentence.

The use of a handgun in the commission of a felony,
was six on the jury verdict sheet.

MR. PULVER: It is the sixth count, Your Honor.

THE COURT: As to Count 6, the senence is also 20
years to the Department of Corrections to run consecutively with
the life sentence.

The kidnapping with intent to carry, into which the

concealing has been merged, I have as No. 7 on the verdict sheet|

That is Count 7 also?

MR. PULVER: Yes. Yes, Your Honor.

THE COURT: The sentence on Count 7 is 20 years to the
Department of Corrections, also to run consecutively with the
life sentence.

MR. PULVER: I have one question, Your Honor. Are the
sentences consecutive? The life sentence is consecutive to each
other or concurrent?

THE COURT: Consecutive.

MR. SCHLAICH: Mr. Wilkes, let me adwvise you of your -

Also, Your Honor, there was some question that Mr.
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Wilkes be allowed to stay at the County Detention Center. May
I speak to him briefly about that?

THE COURT: Yes.

(Discussion off the record between Mr. Schlaich and
the defendant.)

MR. SCHLAICH: Your Honor, it has been requested that
since Mr. Wilkes has stated that he will cooperate in pursuing
the case against Mr. Billups that he be allowed to remain at
the Baltimore County Detention Center until such time as Mr.
Billups' trial is finished, I believe; and we are told, Your
Honor, that that can be arranged if this court would simply add
to its commitmeng the first two weeks of Mr. Wilkes' sentence
be served at the County Detention Center.

Your Honor, I have talked with Mr. Wilkes about that,
and he would not object to that. He would demand that he be
separated from Mr. Billups. At this point they are not on the
same pod, but they are on pods that have access to each other;
and he would insist that he not stay at the County Detention
Center unless arrangements can be made to end that situation.

MR. PULVER: I can assure the court that will be taken
care of.

THE COURT: I will make that part of my commitment,
that he, first of all, serve the first two weeks of the sentence
that has just been passed at the Baltimore County Detention

Center, with the court's request that he be maintained separately
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and without access to Kenneth Billups.

MR. SCHLAICH: Thank you, Your Honor.

MR. PULVER: Thank you, Your Honor.

MR. SCHLAICH: Now, Mr. Wilkes, you have certain
rights that accrue today.

You have the right within ninety days of today's date
to petition Judge Nickerson to reconsider his sentence. If you
do that it has to be done in writing and filed with the Clerk of
the Court. Judge Nickerson can reduee your sentence, modify
your sentence or he could leave it the same. He could not
increase the sentence, if you do that.

You also have the right within thirty days of today's
date to petition in writing to have this court impose a three-
judge panel to review your sentence. That three-judge panel
would not include Judge Nickerson. It could ask Judge Nickerson
for reasons why he imposed the sentences that he did. However,
that three-judge panel can reduce the sentence, leave it the
same, modify it in some way, or can increase it -- although it
appears that the maximum has been reached in all the counts that
remain at this point.

Also, you have the right within thirty days of today's
date to file your appeal in this case. Your notice of appeal
would have to be filed in writing to the Clerk of the Court. If
you do that, within ten days thereafter, you will have to notify

the court reporter to prepare a transcript of this case.
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If you desire to take advantage of any of these rights

if you notify my office we will assist you in preparing the

appropriate petitions and written documentation.
Do you understand all of these rights?

THE DEFENDANT: Yes.

MR. SCHLAICH: Do you have any questions about them?

THE DEFENDANT: No.

MR. PULVER: Just so there is no misunderstanding, the

court is putting as part of its commitment there be no

connection between Kenneth Billups, just as a courtesy to the

defendant in this case. There is no compulsion by the court in

his testifying in our case.
THE COURT: That's correct.

MR. PULVER: Thank you.
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(Whereupon, the jury entered the courtroom at 10:10
A.M.)

THE COURT: Mr. Pulver, are you ready to proceed?

MR. EIDELBERG: Good morning, Your Honor. The State
would first call Mary Johnson.

MARY JOHNSON,

a witness produced on behalf of the State, having been duly
sworn according to law, was examined and testified as follows:

THE CLERK: Please be seated. State your full name
and current address, for the record, please.

THE WITNESS: Mary Johnson, 4449 Elgin Road.

DIRECT EXAMINATION

BY MR. EIDELBERG:

Q Ms. Johnson, how old are you?

A Fifty-five.

Q Do you have any children?

A Yes.

Q How many children?

A Eight.

Q Eight children?

A Uh-huh.

Q I'd like to direct your attention, if I may, to

August 23rd of 1985 at approximately 5:45 in the morning. Do
you recall that morning?

A Yes, I do.
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ing?

o > o > O

A

And where were you at that time?

I was at my daughter's. I had stayed all night.
Where is your daughter's?

She lives on Parkton Street, 4536 Parkton Street.

What were you doing at about that time of the morn-

I get up early every morning. I got up there and

went and made nyself a cup of coffee, and went and sit in the

living room and looked out the living room window.

out?

Q

A

Q
S

Okay. And what direction does that living room face

It faces Thornfield, Thornfield Road.
Where is that in relation to the house?

My daughter lives in a court. She lives like back

here, and here is Parkton Street, and over here is Thornfield

(indicating.)

Parkton?

Q

T < S B > »>

Q

A

And about that time did you notice anything unusual?
Yes. I noticed a cab pull up.

Can you describe what the cab looked like?

It was a white and green cab.

Where did it pull up to?

On the side of Thornfield, you know, near the curb.

Would that be the intersection of Thornfield and

Uh-huh.
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Q What did you observe when the cab pulled up?
A Well I observed a man getting out of the cab, and he

came around, opened the hood of the cab.

Q Do you know from where in the cab he got out?

A He got out of the driver's side.

Q What did you next see?

A And then I turned away to get another sip of my

coffee. Then I saw another man standing there.

Q Okay. And what did these men do, if anything?

A Then, you know, they just were a couple minutes in
the cab, and in the cab where the motor is and all, and then
they shut the hood of the cab and went up a little slope and
walked alongside the fence near the house. It is a house
there.

I thought they lived there, but it is -- I thought

Q Why did you think they lived there?
A Because they were just walking nonchalantly, nothing

was wrong or anything. I didn't see anything wrong.

Q Are you familiar with that area, ma'am?

A Yes.

Q How are you familiar with the area?

A I have lived in that area 30 years.

Q How far do you approximately you live from your

daughter's house?




2-5

10
11
12
13
14
15
16
17
18
19

20

21
22
23
24

25

A Around the corner.
Q Around the corner?
A Yes.

MR. EIDELBERG: Thank you very much. Mr. Schlaich

may have some questions for you.

CROSS-EXAMINATION

BY MR. SCHLAICH:
Q Ma'am, the man that you said got out and opened the
hood came from the driver's side of the car?
A Yes.

Q Could you tell which door on that side of the car he

got out of?

A Front door.

Q The driver's door?

A Yes, sir.

Q And you said when you looked up there was a second

man, is that correct?

A Yes, sir.

Q Did you see where he came from?

A o, 8lv.

Q How far is it from where your window is to where that

car was parked?
A I'd say from here out in the hall.
Q From here past --

A Out to the hall.
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And was it daylight at that time?

Q

A No, sir.

Q It was still dark?

A It was still -- it was getting light, but it was
still dark and getting partially light. It wasn't not all the
way light.

Q When you first saw the cab was it just pulling in or

already parked at the curb?

A It had pulled in.

Q But nobody had gotten out of it yet?
A No, sir.
Q Could you see how many people were in the cab?
A No, sir, I didn't have my glasses on.

MR. SCHLAICH: Nothing further.

THE COURT: Redirect?

MR. EIDELBERG: Yes, Your Honor.

REDIRECT EXAMINATION

BY MR. EIDELBERG:
Q Were there any street lights on near the cab?
A There was one across the street right on that side

of Thornfield.
Q How far away from the cab was it, do you guess?
A Little ways.

Q Was it farther than from here to the back of the

courtroom?
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A Oh, no.
Q Closer?
A Closer.
MR. EIDELBERG: Thank you.

THE COURT: Thank you, Mrs. Johnson. You can step

down.

May Mrs. Johnson be excused?

MR. EIDELBERG: Yes. The State would have no
further questions. Thank you, Mm Johnson.

The State would next call John Hargrove.

JOHN HARGROVE,

a witness produced on behalf of the State, having been duly
sworn according to law, was examined and testified as follows:

THE CLERK: Please be seated. State your full name
and current address for the record, please.

THE WITNESS: My name is John R. Hargrove. I live
1703 Westwood Avenue.

MR. EIDELBERG: Can all the jurors hear Mr. Hargrove?

THE JURY: Yes.

DIRECT EXAMINATION

BY MR. EIDELBERG:

Mr. Hargrove, are you presently employed?

Yes, I am.

Where do you work?

: gt - G Y

I work at Arrow Cab:.Company.
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Q

Where is that located?

13 -- I mean 6115 Reisterstown Road.

Is that in Baltimore City or Baltimore County?
Baltimore City.

And how long have you been working there?

As of March the 21st I will be there four years.

Would you tell the members of the jury what you do

at the cab company?

A

I am a cashier dispatcher. I accept the manifests

for the drivers as they come in and leave.

Q
A

Q
A

Q

And you pass out keys?

Keys, manifests, accept money.
Do you make change?

Yes, also make the change.

Okay. Mr. Hargrove, I would like to direct your

attention to the early morning hours of August 23rd of 1985.

Were you working on that morning?

A

Q
A

Q

Yes, sir.
Do you recall that morning?
Yes, sir.

Okay. You were working in your job you have just

described, is that right?

A

Q

Yes, sir.

Did you have occasion between 12:30 and 1:00 o'clock

that morning to talk with any of the employees at the cab
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company?
A Yes, sir.
Q And with whom did you talk?
A Mr. Walter Owens.
Q Okay. And how did you know Walter Owens?
A Well --
Q What did he do for Arrow Cab Company?
A Well, he was a driver.
Q Driver of the cab?
A Right. I know him as a very intelligent person.
Q Okay. At about that time in the morning do you

recall what Walter Owens was wearing?

A Yes, sir. He always wore some type of army fatigues

Q What color were those clothes?

A It was green.

Q Okay. Do you recall him wearing anything else on
him?

A Well he usually wears a purse around his arm, a
little money purse where he kept all his money.

Q Okay. Did he wear anything else on his body?

A He had a watch. If I am not mistaken he had a littlé
small, gold chain that he always wore around his neck.

MR. EIDELBERG: Would you mark these, please, for

identification?

(State's Exhibit No. 9 marked
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for identification by the
Clerk.)
BY MR. EIDELBERG:

Q Mr. Hargrove, I want to show you what has been
marked as State's Exhibit No. 9 for identification. I want
you to open this bag, please. Go right ahead and tear it open|

(Witness opening bag.)

Q Okay. Would you take out what is inside the bag?

Let me please have it, please just have it a minute.

I wonder if you can tell the members of the jury

what this is.

A This looks like his money purse.
Q Okay. How do you recognize that?
A Well I recognize it because this is -- looks similar

to the one that he usually wear on his arm, where he always

kept his money, like similar, like this.

Q You are referring to Walter Owens?
4 Yes.
Q Is that substantially in the same condition now as it

was when you saw it on Walter Owens?
MR. SCHLAICH: Objection.
THE COURT: Sustained.
BY MR. EIDELBERG:

Q Mr. Hargrove, you mentioned that you were working at

the cab company for about four years.
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Q

Yes, sir.

How would you describe Walter Owens as a person?
MR. SCHLAICH: Objection.

THE COURT: Sustained.

BY MR. EIDELBERG:

Can you tell the members of the jury about how long

you knew Walter Owens?

for quite

year.

A

AP ol " e

Well he worked for the company. He hadn't been therg

a year. I don't think he had been there for quite a

Did you know him for almost a year?
Yes, sir.

Thank you.

Usually --

Go ahead.

Usually he had -- when he comes in we always have a

general conversation about -- well he was in the Service and I

had been in the Service, and we would always talk about the

things we had done in the Service, you know, and he came in

that night and hewwas saying that --

MR. SCHLAICH: Objection.
THE COURT: Sustained.

There is no question before you as to what he told

you on any particular night.

MR. EIDELBERG: I have no further questions of the
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witness.
THE COURT: Cross?
CROSS-EXAMINATION
BY MR. SCHLAICH:
Q Mr. Hargrove, when you spoke with Mr. Owens between

12:30 and 1:00 A.M. that night, that was a face-to-face
conversation?
A Yes, sir.
Q And was that the time that he was starting his shift]
A No, sir. He came in earlier that night, but he came
back in that night to get some change.
Q Then he went back out on the road, is that correct?
A Yes, sir.

MR. SCHLAICH: Thank you. Nothing further.

THE COURT: Redirect?

MR. EIDELBERG: No redirect from the State.

Thank you, Mr. Hargrove.

MR. PULVER: If Your Honor please, if I may, our next
witness would be Dr. Korrell from the Medical Examiner's
Office. Things moved a little quicker than I anticipated.

I told her to be here 10:30.

THE COURT: Anything we can do in the meantime?

MR. PULVER: I don't think so, Your Honor. There
is really no other witness available right now to put on the

stand.
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THE COURT: All right. Ladies and gentlemen, I
guess we are going to take an early morning recess until the
next witness arrives.

(Whereupon, the jury left the courtroom at 10:25 A.M.)

(Whereupon, the jury reentered the courtroom at
11:25 A

THE COURT: 1Is your witness here, Mr. Pulver?

MR. PULVER: Yes, Your Honor, thank you.

One second, Your Honor. There is a stipulation
which at this time I would like to read to the jury. I have
written up the stipulation and signed it.

At this time, if I may, Your Honor, I would like to
read the stipulation to the jury.

THE COURT: Very well.

MR. PULVER: Ladies and gentlemen, it is hereby
stipulated and agreed by and between the State of Maryland and
Abraham V. Wilkes, the defendant on trial in Indictment No.
85-CR-4210, that the body of Walter Owens, the person men-
tioned in said indictment, is the same body of a black male
age 33, height five-foot eleven, weight 163 pounds, found
lying in @ wooded area just off the roadway at the 4200
block of Spring Avenue, Baltimore County Area Code, Zip Code
21227; and that the said Walter Owens was pronounced dead at
the scene by Dr. Edgar Williamson, Assistant Medical Examiner

for Baltimore County 10:30 A.M., August 23rd, 1985. Then
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autopsy was performed on said body by Dr. Margarita Korrell,
M.D., Assistant Medical Examiner for the State of Maryland,
August 24th of 1985 at Baltimore City Morgue. The autopsy
attached will be made part of the stipulation.
This would be State's Exhibit No. 10. At this time
I would admit -- we will submit this stipulation with that.
THE COURT: It will be admitted.
(State's Exhibit No. 10 marked
for identification by the Clerk.
MR. PULVER: At this time the State would call Dr.
Korrell to the stand.
DR. MARGARITA KORRELL,
a witness produced on behalf of the State, having been duly
sworn according to law, was examined and testified as follows:
THE CLERK: Please be seated. Please state your nam
and address for the record, please.
THE WITNESS: I am Dr. Margarita Korrell, Assistant
Medical Examiner at the Office of the Chief Medical Examiner,
Baltimore County.

DIRECT EXAMINATION

BY MR. PULVER:
Q Dr. Korrell, what is your profession?
A Well, I work at the Medical Examiner's Office where
we try to determine the cause of death in people who have died

suddenly, unexpectedly and violently, like a homicide, suicide,

)

W
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accident, or in people who have died unattended without a

physician, without any obvious cause of death.

Q So you are a licensed physician, is that correct?

A Yes, I am licensed to practice medicine in Maryland.
Q Okay. Where did you receive your training?

A I became a physician at the University of Buenos

Aires, Argentina.

I did a rotating-type internship at Fordham Hospitai
in the Bronx, New York.

I did train in anatomical and clinical pathology,
hospital type pathology, also at Fordham and Misercorbia
Hospital.

I was associate pathologist, that is a training type
job, at the coroner's office in Pittsburgh, Pennsylvania for
one year doing forensic pathology.

I was an associate pathologist for two years at the
office of the Chief Medical Examiner in Baltimore doing
forensic pathology.

Since October '78 I am Assistant Medical Examiner.

Q Do you have a specialty?

A That is forensic pathology, yes, sir,

Q What exactly is foremnsic pathology?

A That is a sub-specialty of pathology that tries to
determine the cause of death in people who have died in homi-

cides, suicides, accidents, and those who have died unattended
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by a physician; and it is done by doing external examination
of the body, trying to determine the size, the shape, position
of the wound, and through any internal examination to determin
the extent of the wounds, and also to retrieve any evidence
like a bullet, for example; and also to retrieve body fluids
for toxicological analysis.

Q Thank you. Are you a member of any professional

organizations in your field?

A No.

Q Are you board certified in your field?

A Not yet.

Q Are you working on it?

A Yes, sir.

Q What is board certification?

A Well at present board certification -- it is an

examination given by the Board of Medical Examiners, and to
get there you have to be board eligible. That is done by
several years of training in forensic pathology and pathology.

Q How long did you say you have been with the Medical
Examiners here in Baltimore?

A I have been an Assistant since October '78. Before
that I was two years an associate pathologist.

Q Do you have any idea how many autopsies you have
performed since that time?

A I estimate around 3,000 or so by now.

W
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Q Those would all be cases involving some suspicious
type of death?

A Yes, sir.

Q Have you ever qualified as an expert in the field of

forensic pathology before?

A Yes, sir.
Q Where have you qualified as an expert?
A In almost every county in the state and federal

court in Baltimore and Washington, D.C. and Donville, Illinois
Q Do you have any idea how many times you have testi-
fied?
A Over a hundred times.
MR. PULVER: Your Honor, at this time I would submit
Dr. Korrell as an expert in the field of forensic pathology.
THE COURT: Any questions, Mr. Schlaich?
MR. SCHLAICH: No questions. No objection.
MR. PULVER: Thank you, Your Honor.
BY MR. PULVER:
Q Now, Dr. Korrell, drawing your attention to
August the 24th of last year --
A Yes.
Q Did you have occasion to perform an autopsy on the
victim Walter Owens?
A Yes, sir.

MR. SCHLAICH: Objection, Your Honor. May we

3
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approach the bench?

THE COURT: Very well.

(Discussion at the bench -- defendant present.)

MR. SCHLAICH: I am objecting to that. I think that
this testimony is going to be redundant and repetitive and
unnecessary, given the fact we have just stipulated to the
autopsy, which was attached to the stipulation that Mr. Pulver
just read.

I think that means we agreed to the contents, and I
would submit to the court that contains both her findings and
professional opinions.

MR. PULVER: Your Honor, the autopsy is nothing more
than a brief overview of her findings. There are certain
things I want to get into that are not in that report, that I
would ask her about. I think it is important that the jury
hear from her just as to what certain wounds mean and things
she can say about these wounds.

Furthermore, the autopsy itself,comes in as part of
the evidence during the time that the witness testifies. The
only stipulation was that the body -- was as to chain of
custody of the body. The autopsy is attached just to make it
a little quicker than having her identify the autopsy, the one
she performed, then submitting it to her.

I can't think of anything that would keep her from

testifying.
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THE COURT: I think it is proper.
Overruled.
(End of discussion at the bench.)
BY MR. PULVER:
Q August 24th of last year, did you have occasion to
perform an autopsy on a victim, Walter Owens?
A Yes, sir.
Q Where was that autopsy performed?
A It was performed at the Office of the Chief Medical
Examiners in Baltimore City.
Q Okay. And why was that autopsy performed?
A Well, it came to our office because it was a case in
which somebody had died without any obvious cause of death, and

the autopsy was performed to determine the extent of the

wounds on this body.

Q Okay. Now, Doctor, is your practice to make a report|?
A Yes, sir.
Q Okay. I show you what has been marked as State's

Exhibit No. 10 and admitted as such. Is that the report that
you authored as a result of your examination of Walter Owens'
body?

A Yes, it is. It is a notarized copy of the autopsy
No. 851255, corresponding to Walter Owens.

Q Do you have a copy of that autopsy?

A Well I have the original.
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Q I will leave the copy here then. Doctor, having
looked at the copy that has been admited into evidence, you
notice there are photographs there?

A Yes, sir.

Q Are those photographs of Walter Owens as he appeared
on that day?

A Yes, sir.

Q Now would you tell the ladies and gentlemen of the
jury what your autopsy of Walter Owens revealed?

A Well on external examination we found two gunshot
wounds to the head and one gunshot wound to the neck.

The gunshot wound to the right side of the head was
located at the level of the right temple.

We always measure in inches the location of the
wounds from below the top of the head, from the top down, and
this was located three inches below the top of tle head, three
inches below the right of the anterior midline. That is the
midline that goes to the middle of the nose. So it is located
here, right in the middle (indicating).

The gunshot wound entrance measured one-quarter of ar
inch in diameter, and had a one-sixteenth incherim of
abrasion around it.

Abrasion is the scrape produeed by -- on the skin
when the bullet enters the skin.

The bullet went through the skin, subcutaneous
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tissue, the muscle in the right temple, went through the
temporal bone that underlines the entrance wound, went through
the right cerebral hemisphere. That is the right side of the
brain, and the bullet was recovered from the petrous bone on
the right side.

Now the petrous bone is a part of the base of the
skull, and it essentially lies inward to the ear.

Now the base @f the skull is what is left when you
take off the top of the head and the brain, that part of the
skull is still there. That is the base of the skull.

The bullet went from right to left, went inwards,
slightly back to front and downward.

Q What else did you find?

A Then there was a gunshot wound on the left side of
the head. This was located on the forehead on the left side
at two and a quarter inches below the top of the head, two and
a quarter inches to the left of the front midline. That's
approximately here (indicating).

This gunshot wound of entrance also was round and
measured one quarter of an inch diameter, and also a scrape of
one-sixteenth around it.

The bullet went through the subcutaneous tissues of
the frontal bone. That is the bone on the forehead; went
through the left cerebral hemisphere. That is the left side

of the brain, and the bullet was recovered in a bone in the mid

!
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portion of the base of the skull.

The bullet was recovered from what is called
cavernous sinus. The bullet was, of course, also again front
to back because it went inwards, downwards, and from left to
right because it went from here to the middle of the base of
the skull (indicating).

Then there was a next wound I found, was a gunshot
wound to the neck. The entrance was on the anterior surface
of the right side of the neck. That's the front of the neck
on the right side, 12 inches below the top of the head, one
inch to the left of the midline. So it is approximately here
(indicating).

Then entrance measured also one-quarter of an inch
in diameter, and had a rim of abrasion around it measuring one-
sixteenth.

There was a corresponding exit also on the front of
the neck, but on the right side, above and to the right of the
entrance wound. The exit was ten inches below the top of the
head and two and a half to the right of the front midline. So
the exit was approximately here (indicating).

Now this gunshot wound did not go into the vital
structures of the neck. It just traveled through the skin,
and no bullet was recovered.

The path or direction was from below upwards, you

know ( indicating). The entrance was 12 inches below the top
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of the head. The exit ten inches, so it goes upwards from
left to right and slightly front to back.

Q Doctor, how do you determine what is an entrance
wound and what is an exit wound, just briefly?

A Yeah, by the shape. The entrance is usually round,
have a scrape around it because of the entrance of the bullet.

The bullet -- the exit usually -- when you have an
entrance wound there is also -- it is a loss of tissue when th%
bullet enters the skin.

In an exit, the exit is usually slit like. Like the
one here in the neck, there was no loss of tissue, so it is
just a slit.

Q Now, Doctor, in this case the bullet path of travel,
if I understand you correctly, was from the left to the right?

A Yes.

Q So it went in the left side of the front of the neck
through to the right side of the neck and up?

A But they are quite close to each other, really.

Q Now, Doctor, based on the autopsy you performed on
Walter Owens, do you have an opinion based on a reasonable

degree of medical certainty as to the cause of his death?

A Yes, sir.
Q What was that opinion?

A Well, the cause of death was a gunshot -- were the

gunshot wounds to his head.
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Q Fine. Do you also have an opinion based on the same
degree of medical certainty as to the manner of death?

A Yes, sir.

Q And what is that?

A Manner of death is homicide.

Q Now, Doctor, when you say it is a homicide, what are
the other pssibilities?

A Well, first of all we, in our opinion we put homicide
for statistical purposes. It is up to the judicial system to
determine what type of homicide it is. We just determine it
is a killing of one human being by another human being.

Q Doctor, what I am getting at -- you determined it
wasn't a natural cause of death. It was not a suicide?

A Right.

Q Fine. Now you have indicated there were three

bullet holes, two in Walter Owens' head?

A Yes.

Q One in his throat?

A Yes.

Q Would any of these wounds have caused the death

instantaneously, in your opinion?

A The gunshot wounds to the head went through the
right and left cerebral hemispheres, and one of them also

injured the cerebellum.

He may have been -- there may have been a short time
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-- I don't know how short -- and therefore, it didn't go to an)
vital structures at that time like the brain stem or the
medulla, so he may not have died instantly.

Q What shot are we talking about, the one to the
right temple?

A Either one.

Q And the one in the forehead, he may have lived a

short time after being shot in the forehead as well?

A Very short time though.

Q And the wound to the neck?

A That one is not lethal.

Q Now during your examination of Walter Owens' body,

did you recover anything from his head?

A Yes, we recovered two bullets.

Q What was done with those bullets?

A The bullets were given to the Baltimore County
Police.

Q Did you draw any blood from the victim?

A Yes, sir.

Q That is part of your practice, is that correct?

A Yes, that's routinely done.

Q What was done with that blood?

A Well the blood and the bile and the urine is sent to

our taxicology lab in the same building.

MR. PULVER: Thank you. I have no further questions.
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THE COURT: Cross?

CROSS-EXAMINATION

BY MR. SCHLAICH:

Q Doctor, if we might just briefly go back to the wound
on the neck --

A Yes.

Q Would you tell me again, please, where the entrance
wound was?

A Yes. The entrance was on the front of the neck,
12 inches below the top of the head, one inch to the left of

the midline.

Q Now you are looking at your autopsy report, is that
correct?

A Yes.

Q And I direct your attention to page 3 where it says

gunshot wound to the neck. Does it not say --
A Right side of the neck.
The right side of the neck?

Yes, I am sorry.

Q

A

Q Do you know which it was?

A Yes. In the photo I can confirm it also.

Q Could you please?

A I am sorry. It is the front of the neck, right side.

Here it is, this one (indicating).

Q You are pointing to a photo that's marked -- it is
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part of Exhibit 10. It is a photo of what?
A It is the photo of the lower part of the face in the
front of the neck extended.
And there are two holes?

Yes.

Q
A
Q Which one of these is the entrance, if you would?
A The entrance is here (indicating).

Q You are pointing to the lower one of the two?

y:\ Right. This is 12 inches and this is ten inches

(indicating) below.

Q And the exit wound is --
A The one above and to the right (indicating).
Q Thank you. Now in any of your wounds -- in any of

the wounds that you discovered and catalogued on this victim,
did you find evidence of powder burns?

A No, sir.

Q Do you sometimes find that?

A Oh, yes.

Q Could you tell the jury, please, what a powder burn
is?

A Well, two types of elements that come out of the gun
when a bullet is fired, and one element is called soot, and
that is burned powder and smoke. You can see that when the
gun is fired at very close range.

Then we have what is called gunpowder stippling,




2-28

10
11
12
13
14
15
16
17
18
19

20

21
22
23
24

25

those little specks of burned and unburmed powde that stick
to the skin, and that also can be seen in cases where the gun ig
close to -- is shot close to the skin.

Q Could you tell us, please, what kind of distances yoy
are talking about for these two effects?

A Well the distances depend -- the distances are also
-- can be very close or close range. Now the distances depend
on the type of gun used or the type of ammunition used. So
what usually is done, if somebody has a powder on the skin of
a victim, the police does or the firearms experts do test
firings with this gun, if a gun was recovered, and had the
same ammunition, and from that they can compare and say how
close is close, but it varies with the type of gun and
ammunition used.

Q Now that was not done in this case because you did
not find any of that powder evidence?

A Right.

Q If you do not find that, is it still possible that
shots were fired from a close range?

A Unless he had something covering the head, you know,
a cap or something.

Q Okay. Based on your examination and the types of
wounds you found, and also the types of projectiles you re-
covered, is it possible for you to reach any conclusion as to

the distances from which the weapon was fired?
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A I did not find any soot or gunpowder stippling on
the skin on either of the three gunshot wounds, but I cannot,
based on that -- we cannot say it is a distance, the gunshot
wound, but I don't know if this person had something protecting
him from a close shot, and again it depends on how distant
is distant. It depends on the gun used and the ammunition used)|

Q Okay. So I guess to answer the question, is you
can't give us any conclusion as to distances?

A Right.

Q Okay. You gave us the angles of travel and direction
of travel.

A Yes.

Q Of the projectiles, and particularly, if you would g0
back to the wound to the right side of the head --

A Yes.

Q (Continuing) -- you stated the projectile traveled
from the right to the left there?

A Yes.

Q Back to front and downwards, is that correct?

A Yes, slightly downwards.

Q Could you demonstrate for us, please, perhaps with
your hand, what kind of an angle you are talking about, if your
hand was a firearm?

A From right to left, slightly downwards pecause the

bullet was recovered in the petrous bone. It is at this level,
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more or less, downwards and slightly back to front like this
(indicating).

Q So the projectile --

A If anything, very slightly --

Q The projectile was fired from a weapon that would be
behind the person to some extent?

A That's difficult to say because you have two persons|
The third element is the hand with a gun moving. We don't
know if the victim moved his head or the assailant moved him-
self around.

Q At the instant that projectile was fired that gun
would have been behind that person's head to a certain extent,
however, correct?

A I don't know.

Q How long would it take a bullet to travel from a gun
-- strike that.

A Yes, I am not a firearms expert.

Q If you would, please, would you give us the same
demonstration of position of the firearm with respect to the
wound to the left side of the head?

A Well, I only can give the direction of the wound.
Again, I don't know how the firearm was positioned. I don't
know how the persons involved were positioned at that time.

Q If you would, just an angle with your --

A So this one was on the left forehead. The bullet wasd
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recovered in the middle of the base of the skull. The path
was from front to back downwards and left to right, so it is
front to back, downwards and left to right.

Q Now based on that, is it possible to tell what type
of a position either the victim or the person that you used the
weapon was in when that shot was fired?

A Well there are endless possibilities. I don't know.
I at least don't know how they -- each person was positioned,
how the gun was positioned. I don't know in what location each
of them was, so you have endless possibilities.

Q If I could set a possibility for you, could you tell
me whether it fits?

A Consistent?

Q If it is consistent with what you found?

A I wouldn't know whether it really happened that way.
I could say it is consistent.

Q Fine. Now let's start back with the right wound.
Again, you have shown us the angle with your hand.

A Yes.

Q If the victim were seated in the front driver's seat
of his taxicab or a car --

A Yeah.

Q (Continuing) -- and the person firing the gun were
directly behind him and leaning --

A Passenger's side --
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Q (Continuing) -- in the back seat directly behind the
driver and were leaning over this seat when he fired that gun -

A Yes.

Q (Continuing) -- would that be consistent with the
angles and directions of travel that was found to the right
side of the victim's head?

A Yes.

Q So that is one possibility, certainly.

A One possibility, yes.

Q Now with respect to the left wound, if I may, the
wound to the left side of the head --

A Yes.

Q If the victim were lying flat out on the ground, and
the person with the gun stood over him when he pulled that
trigger, is that one possibility that's consistent with the
evidence you found?

A Yes, that's consistent. It is not -- sounds logical,
but then you have endless other possibilities.

Q Okay. You said that the -- first of all, would

either of the two wounds to the head in themselves have been

fatal?
A Yes.
Q Would each of them have been fatal if they were not

-- strike that.

The wound to the right side of the head that in and
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of itself at some point would have proven fatal?
A Yes, either one.

Q And the same with the left wound?

A Yes, sir.

Q And certainly the combination there was fatal?

A Right.

Q You stated that the wounds to the head would not
have caused instant death, but the survival would have been
very short?

A Right.

Q It is also equally possible that they could have
caused instant death, correct, either one of those?

y:\ Instant -- there may have been a very short interval,
but not instant. Instant is usually a gunshot wound that goes
through the medulla or brain stem, where your cardiac and
respiratory centers are. This would have taken a little bit of
time, very small amount of time.

Q A wound that you described would insantly have cut
off the respirating function?

A That is the medulla, upper, yes.

Q If you could, would you tell us based on your
experience and training how -- what the outside limit of
survival would have been?

A I measure 'survival -- I estimate less than a minute.

Q And that's from regardless of which one of those




B

2-34

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

wounds was fired first?
A Right, yes, yes.
MR. SCHLAICH: No further questions.
THE COURT: Any redirect?
MR. PULVER: One second, Your Honor.

REDIRECT EXAMINATION

BY MR. PULVER:
Q Dr. Korrell, if you would, just so it will be clear
to the jury --
A I am sorry.
Q That's okay. On this photo would you circle the
entrance wound, and --

(Witness diagramming.)

Q So you have circled the entrance wound?
A Right.
Q Fine. Thank you. Doctor, as to the first shot to

the right side of the head --

A Yes.

Q The person could have lived - —Could the person have
lived longer than a half a minute?

A All by itself, as I said before, both of them -- you
know, it is a very short span of time.

Q But you don't know how long he would have lived after

that shot?

A After the right side of the head, no, of course
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absolutely not.

Q

MR. PULVER: Thank you, Doctor.

Excuse me, if I may, Doctor.
BY MR. PULVER:

Doctor, you have made no studies of how long people

live after being shot in the right side of their head?

A

Q

less?

L - S

Q

No.

No. Aqd you don't know of any studies?

No.

MR. PULVER: Thank you.

THE COURT: Anything further, Mr. Schlaich?

RECROSS-EXAMINATION

BY MR. SCHLAICH:

You give me a range of survivability of a minute or

Less than a minute, yes.
Now you base that on your training and experience?
Based ~-- yes, and medical histories I have heard.

As compared to the type of damage you found in this

particular case?

A

Yes, certainly.

MR. SCHLAICH: Thank you. Nothing further.

MR. PULVER: Nothing further from the State.

THE COURT: Thank you, Doctor. You can step down.

MR. PULVER: Your Honor, at this point the State




2-36

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

would read another stipulation to the court, as soon as it is
signed by defendant.

MR. SCHLAICH: If we may have a moment, please, Your
Honor.

(Whereupon, State's Exhibits 11
and 12 were marked for ID.)

MR. PULVER: At this time, Your Honor,<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>