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EQUITY NO.__5766 "ORWARD ‘

Exhibits P, Q, R, 8, and T; Agreed Issues and Certificate of Counsel filed.

Dec. 8, 1976 -- Trial continued before Harry E. Clark, Judge; Joseph McGrath,
Court Reporter. Plaintiff's motiors to include Exhibits 1 through 6, Exhibit R
and Exhibit A through T heard and granted. Plaintiff's witnesses were sworn
and examined. Defendant's witnesses were sworn and examined. Mr. Atwater
submitted Defendant's Trial Memorandum. Counsel were heard in closing
argument. Plaintiff's Trial Memorandum to be submitted within 30 days.

March 2, 1977 -- Plaintiff's Memorandum filed.
March 22, 1977 -- Defendant's Additional Memorandum filed.

September 16, 1977 -- Decision and Appendix A (Sept. 15, 1977 JUDGE CLARK)
filed. Copies mailed to counsel.

October 13, 1977 -- Order of Appeal to the Court of Special Appeals of
Maryland and_dertificate of service filed.

January 5, 1978 -- Motion And Order For Extension Of Time For Filing Record
and Order of the Court of Special Appeals of Maryland extending the time
for filing the record until January 13, 1978 filed.

February 10, 1978 -- Motion And Order For Extension Of Time For Filing Record
and Order of the Court of Special Appeals of Maryland extending the time
for filing the record unetil February 13, 1978; and Supplemental Petition
For Extension Of Time for Filing Record and Order of the Court of Special
Appeals of Maryland extending the time for filing the record until March 31,
1978 filed.

March 31, 1978 -- Transcript of Testimony filed.

March 31, 1978 -- Certified copy of record delivered to Court of Special
Appeals of Maryland by Joseph McGrath, Court Reporter.

August 28, 1978 -- Copy of Order of the Court of Appeals of Maryland, Petition
Docket No. 222, Sep. Term, 1978, denying the Petition for a Writ of
Certiorari filed.

November 9, 1978 -- Mandate from the Court of Special Appeals of Maryland,
No. 108, September Term, 1978 - 10¢6-78 Per Curiam filed. Judgment
affirmed. Costs to be paid by appellants.

February 19,2009-- Notice Regarding Contemplated Destruction of Exhibits filed.
Copies mailed to The Honorable John W Sause, Jr. and Charles Atwater Esq.

March 13,2009-- Plaintiff's exhibits returned to The Honorable John W Sause Jr
and receipt filed.

March 24,2009 -- Defendant's exhibits destroyed.
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FOR QUiEN

o

CIRCUIT COURT

ANNE'S COUNTY, RIARYLAND

EQUITY NO._ 5766

TITLE

DOCKET ENTRIES

KENT XSLAND ESTATES
CORPORATION, INC.
a Maryland corporation,
Stevensville, Maryland 21666
Complainant

VSe

EAST BAY COLONY ASSOCIATES,
a Limited partnership
serve on:

WILLIAM E. DIXON, partner
650 Ritchie Highway
Severna Park,

Anne Arundel County,
Maryland 21146

SAMUEL J. AARON
416 North Charles Street
Baltimore, Maryland 21201

REBECCA AARON
416 North Charles Street
Baltimore, Maryland 21201

MARYLAND NATIONAL REALTY
INVESTORS, INC.

a Maryland corporation

serve on:

JOHN M. NELSON, III

Resident Agent,

10 Light Street

Baltimore, Maryland 21202

JOHN M. NELSON, III, Trustece
10 Light Street
Baltimore, Maryland 21202

WILLIAM T. DEFINE, Trustee
10 Light Street
Baltimore, Maryland 21202

Respondents
William E, Dixon

COUNSEL FOR COMPLAINANT
John W. Sause, Jr.

J. Donald Braden
758-0970

COUNSEL FOR RESPONDENTS

Mylander, Atwater, Carney & Stone
Charles C. W. Atwater

1211 W. R, Grace Building
Baltimore, Md. 21202

752-6254

1-Filed Jan. 14, 1976. Bill of Complaint To

Quiet Title And For Injunction and Exhibits A
thru O,

2-Filed Jan. 14, 1976.
of Exhibits.

Motion To Limit Service

3-Filed Jan. 14, 1976.

Order of Court granting
above Motion.

Jan. 14, 1976. Summons issued for defendants.

k-riled Jan. 22, 1976. Summons for John M.
Nelson, III, Trustee returned served.

5-Filed Jan. 22, 1976, Summons for William
T. Define, Trustee returned served.

6-Filed Jan. 22, 1976, Summons for Maryland
National Realty Investors, Inc. returned

served on John M. Nelson, III, Resident
Agent. 1

7-Filed Jan. 23, 1976. Summons for East Bay

Colony Associates returned served on William E.
Dixon.

Summons for Rebecca

8-Filed Jano 26, 19760
Aaron returned served.

9-Filed Jan. 26, 1976. Summons for Samuel
Je Aaron returned served.

10-Filed Mar. 26, 1976. Respondents' Answer To Bill
of Complaint and certificate of service.

11-Filed April 15, 1976. Petition to Add
William E., Dixon as Party Respondent and

Limit Service of Exhibits and certificate
of service,

l12-Filed April 15, 1976, Order of Court grante
ing above Petition.

April 15, 1976, Summons issued for William
E. Dixon with copy of Bill of Complaint,
Petition and Order.

13-Filed May 3, 1976. Summons returned showing
service on William E. Dixon April 28, 1976.

Sept. 27, 1976. Answer Of William E. Dixon To
The Bill of Complaint and certificate of service.

Oct. 15, 1976, Trial before Harry E. Clark,
Judge; Joseph McGrath, Court Reporter. Counsel
were heard. Plaintiff's witness was sworn and
examined. Trial continued.

Oct. 15, 1976, Stipulation of Agreed Facts and

over
STATEMENT OF COSTS
PLAINTIFF'S DEFENDANT'S
Appearance fee L Appearance fee g 10.00
Clerk’s fee g 40.00 Re-324 8 (Clerk’s fee $
Clerk’s Additional 3 Clerk’s Additional $
Record 3 Record $
Sheriff’s fee B. City ¢__ 50.00 QL ariff’s fee $
Sheriff’s Additional A.A 10.00 LI iana) 3
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JOHN 1. RAYNARD, Q:h‘l‘k of the Lﬁ'irr“ii Conrt
CLERK FOR TALBOT COUNTY
EastonN, MD. 21601

TELEPHONE: 822-5510

Date Octoebe®r 29, 1976

NOTICE TO COUNSEL:
RE: Xent Island Estates Corp.,Inc

East Bay Colony Associates, et al

THE ABOVE CASE (S) HAS (HAVE) BEEN SCHEDULED FOR A €ourt TRIAL

ON December 8, 1976 , AT 9:00 O'clock, A.M.

Please determine promptly whether this date is suit-
able. A request for a change of trial date will only be granted
for any of the following reasons: (a) conflict with other
commitments, (b) unavailability of witnesses, (c) pending dis-
covery proceedings, or (d) any other adequate reason. Al)l such
requests must be made to the Assignment Clerk within thirty
(30) days of the receipt of this notice. Thereafter no contin-
uance will ve considered by the Court except in accordance with
the appropiate provislons of Maryland Rule and Second Circuit -
Rule 527

Please acknowledge receipt of this notice by sign-
ing and returning the enclosed card.

o "ﬁ/d

Charles F. Madden ,/w
Assignment Clerk

John W. Sause, Esq.,
2804 North Commerce Street
Centreville, Maryland 21617

Charles C. Atwater, Esq.,
1211 Grace Building
Baltimore, Maryland 21202

Clerk of the Court

Circuit Court For Queen Anne's County
Courthouse

Centreville, Maryland 21617







= e * STATE OF MARYLAND
IN THE
KENT ISLAND ESTATES
CORPORATION, INC. CIRCUI{FC‘)}SOURT
Complainant - QUEEN ANNE' SCOUNTY
V.

Criminal case number

EAST BAY COLONY ASSOCIATES Lkt cole s

et al. o
Respondents Equity case number 5766
Juvenile case number
*® * * * %* * *

TO THE CLERK OF COURT:

Kindly issue summons for the named person (s) to be and appear before this Court to testify in the above
entitled proceeding as follows:

Date Time Location of Court House Room To testify for
1045/76 Clol s Centreville, Maryland Courtroom Complainant
Name/address/telephone/signature of person requesting summons: /L A @gy\,o.w @’b‘—ﬂ’\/
Sause & Braden Centreville, Maryland 21617 Signature
204 North Commerce St. 758-0970

NAME NAME NAME
ANTHONY E. MOORE ROBERT SNYDER REGINALD W. JONES
ADDRESS ADDRESS ADDRESS
Burrisville Road Reginald W. Jones Realty
CITY/TOWN AND ZIP CiTY/TOWN AND ZIP CiTY/TOWN AND ZIP
FENGIwY I LIRS AT SRRng), Bae ! Stevensville, Md. 21666 Stevensville, Md. 21666
COUNTY COUNTY COUNTY
Queen Anne's Queen Anne's Queen Anne's
D Summons Duces Tecum D Summons Duces Tecum D Summons Duces Tecum
Attached Attached Attached

To be completed by Clerk of Court and Sheriff of said county

Sheriff’s Return Sheriff’s Return Sheriff’s Return
S Y TN Dl SR . o g ! Al o : g
erved /¢7 /- /¢ Time 2454n |Served /Y 4 /& Time 7, Served /5 _ 4 . 7[  Time 7 -1
If Non Est If Non Est If Non Est .
State Reason State Reason State Reason
/(i P / 2 3 ,,&(f) . !ﬂ__l." . he
Sheriff / Llus 7{2‘5 Sheriff ,, ., /7 yﬁw} Al She/ff} L Lo L/:p;,/

TO THE SHERIFF:

You are hereby commanded to summon the named person to testify as stated above.
By ORDER of THE HONORABLE George B. Rasin, Jr. , CHIEF JUDGE of said Court.

Issue S‘hsﬁ? ?ééﬁ | ay of October , 19 76.
4 3 v
Gipter Y (o e

Clerk

\ocT 8 1976
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. - * STATE OF MARYLAND
IN THE
KENT ISLAND ESTATES CIRCUIT COURT
CORPORATION, INC. FOR
Complainant QUEEN ANNE'S soUNTY
e

Criminal case number

EAST BAY COLONY ASSOCIATES 1 Base: Admibet

et al. *
Respondents Equity case number 765
Juvenile case number
*® * »® %* %* %* *

TO THE CLERK OF COURT:

Kindly issue summons for the named person (3) to be and appear before this Court to testify in the above
entitled proceeding as follows:

Date Time Location of Court House Room To testify for
1045/76 9:45 Centreville, Maryland Courtroom Complainant
Name/address/telephone/signature of person requesting summons: \ \/ ﬁ\a)z,é) Uw
Sause & Braden Centreville, Maryland 21617 ’ Signature
204 North Commerce St. 758-0970
NAME

ROBERT C. WEBSTER, JR.

Project Forester
ADDRESS
Department of
Natural Resources
CITY/TOWN AND ZIP _
County Office Building
Centreville, Marvland 21617
COUNTY

Oueen Anne's

Summons Duces Tecum
Attached

To be completed by Clerk of Court and Sheriff of said county

Sheriff’s Return

Served o ) 5/ Time/ ) g a0
If Non Est ~ ;
State Reason

Sheri/( ;/,/‘,L, () L 7

TO THE SHERIFF:

You are hereby commanded to summon the named person to testify as stated above.
By ORDER of THE HONORABLE George B. Rasin, Jr. , CHIEF JUDGE of said Court.
Issued this 5th day of October , 19 76.

rj Sﬂqfrj ﬂ

Voot 81976 )| " o

=

e i—
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QATE OF MARYLAND

4 -

IN THE
KENT ISLAND ESTATES CIRCUIT COURT
CORPORATION, INC. FOR
Complainant " QUEEN ANNE'S COUNTY
v. . #
Criminal case number
EAST BAY COLONY ASSOCIATES Teaw Gane: malas
et al. *
Respondents Equity case number 5766
Juvenile case number
* * * * * * *

O THE CLERK OF COURT:
Kindly issue summons for the named person (s) to be and appear before this Court to testify in the above
ititled proceeding as follows:

Date Time Location of Court House Room To testify for
1045/76 9:45 Centreville, Maryland Courtroom Complainant
Name/address/telephone/signature of person requesting summons: ‘ \ (D JY\{\.Q—QC&—(M&\)
Sause & Braden Centreville, Maryland 21617 U Signature
204 North Commerce St. 758-0970
NAME

ROBERT C. WEBSTER, JR.

Project Forester
ADDRESS
Department of

Natural Resources
CitY/TowN AND ZIP _,
County Office Building

Centreville, Marvland 21617}
CouNTY

Queen Anne's

D Summons Duces Tecum
Attached

To be completed by Clerk of Court and Sheriff of said county

Sheriff’s Return

Served Time

If Non Est
State Reason

Sheriff

I'O THE SHERIFF:
You are hereby commanded to summon the named person to testify as stated above.

By ORDER of THE HONORABLE George B. Rasin, Jr. , CHIEF JUDGE of said Court.
Issued this 5th day of October , 19 76.
B . Clerk
VA2
. - ’
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: f * STATE OF MARYLAND

KENT ISLAND ESTATES L'
IRCUIT COURT
CORPORATION, INC. ” UFOR
Complainant QUEEN ANNE'ScoUNTY
V'
Criminal case number
EAST BAY COLONY ASSOCIATES o
et al. *
Respondents Equity case number 5766
Juvenile case number
* * * * * * *

TO THE CLERK OF COURT:
Kindly issue summons for the named person (s) to be and appear before this Court to testify in the above
entitled proceeding as follows:

Date Time Location of Court House Room To testify for
1045/76 9:45 Centreville, Maryland Courtroom Complainant
Name/address/telephone/sighature of person requesting summons: S( ARl ! )w,d.w &2/1/,9(2,\/
Sause & Braden Centreville, Maryland 21617 Sionaiure
204 North Commerce St. 758-0970 U

NAME NAME NAME
ANTHONY E. MOORE ROBERT SNYDER REGINALD W. JONES
ADDRESS ) ADDRESS ADDRESS
Burrisville Road Reginald W. Jones Realty
CiTY/TOWN AND ZIP Ci1TY/TOWN AND ZIP CiTY/TOWN AND ZIP
Centreville, Maryland 21617 o, . <ville, Md. 21666 | Stevensville, Md. 21666
COUNTY COUNTY COUNTY
Queen Anne's Queen Anne's Queen Anne's
D Summons Duces Tecum D Summons Duces Tecum D Summons Duces Tecum
Attached Attached Attached

To be completed by Clerk of Court and Sheriff of said county

Sheriff’s Return Sheriff’s Return Sheriff’s Return
Served Time Served Time Served Time
If Non Est If Non Est If Non Est
State Reason State Reason State Reason
Sheriff Sheriff Sheriff

TO THE SHERIFF:
You are hereby commanded to summon the named person to testify as stated above.

By ORDER of THE HONORABLE George B. Resin, Jr. . CHIEF JUDGE of said Court.
Issued this 5th day of October , 19 76.

Clerk







¢ iy

* STATE OF MARYLAND
IN THE
CIRCUIT COURT
FOR
KENT ISLAND ESTATES '
CORPORATION, INC. * Queen Anne's COUNTY
Complainant
Criminal case number
s Law case number
¥
EAST BAY COLONY ASSOCIATES Equity case number 5766
et al.
Respondents Juvenile case number
* * * * * * *

TO THE CLERK OF COURT::
Kindly issue summons for the named person (s) to be and appear before this Court to testify in the above
entitled proceeding as follows:

Date Time Location of Court House Room To testify for
12/8/76 9:006 Easton, Maryland Courtroor Gomplainant
Name/address/telephone/signature of person requesting summons: / LAY X COAA A [/

Sause & Braden Centreville, Maryland 21617 | Signature
204 North Commerce St. 758-0970 [

NAME
ROBERT C. WEBSTER, JR.
Projeit Forester
DDRESS
Department of

Natural Resources

CITYdTOWN AND ZIP
County Office Building

Centreville, Maryland 21617}
COUNTY

Queen Anne's

Summons Duces Tecum
Attached

To be completed by Clerk of Court and Sheriff of said county

Sheriff’s Return

Served /0 "0'144 3 /é Time/['/()/}/l]
\ If Non Est
U State Reaso}l

N v, { I._.' ;
Sheriff <, LLEI;L::JL 1,1" f'j/‘; ﬁ}/—
/

TO THE SHERIFF;
You are hereby commanded to summon the named person to testify as stated above.

By ORDER of THE HONORABLE George B. Rasin, Jr. , CHIEF JUDGE of said Court.
Issued this 21st day of October , 1976.

p y. I
/1/‘_//'/'.;-'/5 / J/ ele
Clerk







¢ ¥

STATE OF MARYLAND
IN THE
CIRCUIT COURT
KENT ISLAND ESTATES FOR
CORPORATION, INC. Queen Anne'S&,uyNTY
Complainant

Criminal case number

WS
Law case number

EAST BAY COLONY ASSOCIATES
et al. Equity case number

Respondents

Juvenile case number

* * *

TO THE CLERK OF COURT:
Kindly issue summons for the named person (s) to be and appear before this Court to testify in the above
entitled proceeding as follows:

Date Time Location of Court House Room To testify for

12/8/76 9:80 Easton, Maryland Courtroom j_omplalnant\ﬂ\

Name/address/telephone/signature of person requesting summons: ‘_" [ b\ f 7 IJERNG S

Sause & Braden Centreville, Maryland 21617 | Signature
204 North Commerce St. 7158=0976

NAME NAME NAME
ANTHONY E. MOORE ROBERT SNYDER REGINALD W. JONES
ADDRESS ADDRESS ADDRESS
Burrisville Road Reginald W. Jones Realty
CrTy/TowN AND ZIP City/ToOwN AND ZIP CrtY/TOWN AND ZIP
Centreville, Md. 21617 Stevensville, Md. 21666 Stevensville, Md. 21666
COUNTY COUNTY COUNTY
Queen Anne's Queen Anne's Queen Anne's

D Summons Duces Tecum D Summons Duces Tecum Summons Duces Tecum
Attached Attached Attached

To be completed by Clerk of Court and Sheriff of said county

Sheriff’s Return Sheriff’s Return Sheriff’s Return

{ Lo 2. Z
Served )p-2$-76  Time /[’ /o 71y |Served //)— fa 77 Time 7 P |Servedp % 74 Time IV EM
If Non Est If Non Est If Non Est
State Reason State Reason State Reason

&éﬁ';i?f /L’,Ibé‘gxw‘ - f$\ gﬁﬁff,@@!l@ ﬁ/f_»%t %f —LLW: 1;447/4

TO THE SHERIFF:
You are hereby commanded to summon the named person to testify as stated above.

By ORDER of THE HONORABLE George B. Rasin, Jr. , CHIEF JUDGE of said Court.
Issued this 21st day of October , 1976.
Ay -

Lo H el

Clerk







WALTER C. MYLANDER, IR. (1910-1966)
CHARLES C.W. ATWATER
DWIGHT C.STONE

EUGENE A, ARBAUGCH
THOMAS A. SHEEHAN

Clierls, JCircuit

LAY OFFICES

MYLANDER, ATWATER & STONE
SUITE {112, GRACE BUILDING
CHARLES AND BALTIMORE STREETS TELEPHONE

752-6254
BALTIMORE, MARYLAND 21202 AREA CODE 301

October 11, 1977

Court

of Anne Arundel County

Court House

Centreville, MD

Dear Mr. Clerk:

21617

Re: Kent Island Estates, vs
East Bay Colony, et al
Chancery No: 5766

Enclosed please find the original and two copies of
my Notice to enter Appeal.

Also enclosed is my check in the amount of $105, as
per our telephone conversation of today's date, which breaks
down as follows:

Sheriff Baltimore City $50.00
Sheriff A.A. County 10.00
Appearance fee-Plaintiff 10.00
Appearance fee-Defendant 10.00
Preparation of Record 25.00

Also enclosed is my check in the amount of $30.00 made

payable to the

Clerk of the Court of Special Appeals.

I have ordered the transcript prepared by the Court

Reporter.

CCWA:gcC
Enclosures

Very tzuly YOUurs,

grﬁ/ %f ﬁ%;ﬁﬁk

< Charles C. W. Atwater







LAY OFFICES
MYLANDER, ATWATER & STONE

WALTER C. MYLANDER, IR. (1910 -1960) SUITE 1112, GRACE BL'HDIT?XG .
CHARLES C.W. ATWATER CHARLES AND BALTIMORE STREETS TELEPHONE
DR ELT C ST BALTIMORE, MARYLAND 21202 7526294

AREA CODE 301
EUGENE A.ARBAUCH
THOMAS A, SHEFHAN

October 11, 1977

Mr. Joseph McGrath
Consolidated Reporting
12611 Cambleton Drive
Upper Marlboro, MD 20870

Re: Kent Island Estates, Inc. vs
East Bay Colony Associates, et al
Trial: December 8, 1976 in Circuit Court
for Queen Anne's County

Dear Mr. McGrath:

I am filing an appeal in the above captioned case. Please

prepare the remaining transcript of the December 8th proceedings.
Please advise me if you wish a deposit.

Very truly yours,

Charles C. W. Atwater

CCWA:gC






KENT ISLAND ESTATES ¥ IN THE
CORPORATION, INC.

CIRCUIT COURT FOR °
Complainant *
QUEEN ANNE'S COUNTY
Vs

EAST BAY COLONY Chancery No: 5766
ASSOCIATES, et al

Respondents

MR. CLERK:

Please enter an appeal to the Court of Special Appeals of
Maryland from the Decision dated September 15, 1977 and filed Septem-

bexr.1l6, 1977 in the above entitled matter.

._njigijgfc fﬁk; (i? ({ih;: ;f“ -

CHARLES C. W. ATWATER
1112 W. R. Grace Building
Baltimore, Maryland 21202
752-6254

Attorney for Defendants

I HEREBY CERTIFY that a copy of the foregoing Notice of

Z :
Appeal was mailed this // day of /szzgﬁfYﬂ, 1977 to John W. . Sause,

Esquire at 204 North Commerce Street, Centreville, Maryland 21617.

CHARLES C. W. ATWATER







KENT ISLAND ESTATES
CORPORATION, INC.

Complainant
Vs

EAST BAY COLONY
ASSOCIATES, et al

Respondents

MR. CLERK:

] IN "FHE
CIRCUIT COURT FOR

QUEEN ANNE'S COUNTY

Chancery No: 5766

Please enter an appeal to the Court of Special Appeals of

Maryland from the Decision dated September 15, 1977 and filed Septem-

ber 16, 1977 in the above entitled matter.

g - /f. “'/-, ’ s P~
i k
(;: o ps (X { fﬁ

{

CHARLES C. W. ATWATER
1112 W. R. Grace Building
Baltimore, Maryland 21202
752-6254

Attorney for Defendants

I HEREBY CERTIFY that a copy of the foregoing Notice of

Appeal was mailed this /7 day of /?CCZ%/i{<, 1977 to John W. Sause,

Esquire at 204 North Commerce Street, Centreville, Maryland 21617.

F 7 &
P i i o

f f P / il { o (%

L Sy {~ \ .

CHARLES C. W. ATWATER







GEORGE B. RASIN, JR. f@he gernnh Euﬁidal @irrlﬁi nf mmglatth

CHIEF JUDGE
CHESTERTOWN, MD, 21620

HARRY E. CLARK
ASSOCIATE JUDGE CAROLINE COUNTY

EASTON, MD. 21601
H. KENNETH MACKEY September 15 s 197 7 CECIL COUNTY
ASSOCIATE JUDGE
ELKTON, MD. 21921 KENT COUNTY
8 NER, JR.
2 “ifs’é%TLJZ’FDGE - QUEEN ANNE'S COUNTY

CENTREVILLE, MD. 21617

J. ALBERT RONEY, JR.
ASSOCIATE JUDGE
ELKTON, MD. 21921

K. THOMAS EVERNGAM
ASSOCIATE JUDGE
DENTON, MD, 21629

TALBOT COUNTY

Mr. Charles W. Cecil, Clerk

Circuit Court for Queen Anne's County
Court House

Centreville, Maryland 21617

Re: Kent Island Estates Corporation, Inc.
L
East Bay Colony Associates, et al

Dear Charlie:

I am pleased to enclose herewith the file in the above
captioned case together with my Decision. As I have indicated
at the bottom of my Decision, I would like you to make photo-
copies of the Decision, exclusive of the Appendix A attached
thereto, and mail the same to counsel of record.

You will note when you open the file that there are three
Memoranda which were submitted by counsel for the parties, TI_ .
hgve ma e dates hei,;_we% filed with me, but&
% them in your docket, so I will be obliged if
you will do so at your earliest convenience.

I have entrusted the exhibits in this case, which are con-
tained in a case that is quite heavy and bulky, with our Circuit

Court Administrator, Roger Mooney, who will be dropping it off
to you within the next few days.

Thanking you for your kind attention to these matters, I
am

Cordially yours,
e

/" HARRY E// CLARK







HON
HON
HON.
HON,

HON
HON

. HARRY E. CLARK

H. KENNETH MACKEY

B. HACKETT TURNER. JR. ASSOCIATE JUDGES
. J. ALBERT RONEY, JR.

. JAMES A, WISE

. GEORGE B. RASIN. JR.., CHIEF Jubat ' CHARLES W. CECIL, CLERK

OFFICE OF

CLERK OF THE CIRCUIT COURT
FOR QUEEN ANNE'S COUNTY
CENTREVILLE, MARYLAND 21617

758-1773 AReA CoDE 301

May 11, 1976

John W. Sause, Jr., Esquire

J. Donald Braden, Esquire

204 North Commerce Street
Centreville, Maryland 21617

Charles C. W. Atwater, Esquire
Mylander, Atwater, Carney & Stone
1211 W. R. Grace Building
Baltimore, Maryland 21202

Re: Kent Island Estates Corporation, Inc. vs. East Bay Colony Assoc. et al
Chy. No. 5766

Case Ea.s been definitely set for Court Trial on Friday, October 15, 1976,
at 9:45 A. M,

Your attention is invited to Second Circuit Rule 527 and Maryland
Rule 527. No continuance will be granted unless the Court shall be

satisfied that such an emergency has arisen, not reasonably forseeable,
as would result in an injustice if the trial is regquired to take place.

('[1722, ) £2121C j Zc/éfi.t(___

Assignment Clerk
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ASSIGNMENT OFFICE
CIRCUIT COURT FOR QUEEN ANNE'S COUNTY
P.O. Box 67
CENTREVILLE, MARYLAND 21617
Telephone: 758-1773

DATE_ April 6, 1976

TO: John W. Sause, Jr., Esquire
J. Donald Braden, Esquire
204 North Commerce Street
Centreville, Maryland 21617

Charles C. W. Atwater, Esquire
Mylander, Atwater, Carney & Stone
1211 W. R. Grace Building
Baltimore, Maryland 21202

RE: Kent Island Estates Corporation, Inec. vs. East Bay Colony Assoc. et al
Chy. No. 5766

THE ABOVE CASE (&) HAS (HA¥E£) BEEN SCHEDULED FOR Court
TRIAL ON__Friday, October 15, 1976  at_9:45 A. y,

Please determine promptly whether this date is suitable. A
request for a change of the trial date will only be granted for any
of the following reasons: (a) oconflict with other commitments, (b)
unavailability of witnesses, (¢) pending discovery proceedings, or
(d) any other adequate reason. All such requests must be made to
the Assignment Clerk within thirty (30)days of the receipt of this
notice. Thereafter no continuance will be considered by the Court
except in accordance with the appropriate provisions of HMaryland

Rule and Second Circuit Rule 527.
One day has been assigned for the trial of this case.

Court requires trial briels to be filed at least one (1) week before
date of trial.

Please return postal card promptly. hpstigmpeat! Clerk







IN THE COURT OF SPECIAL APPEALS OF MARYLAND

EAST BAY COLONY ASSOCIATES, i FROM THE
et al
CIRCUIT COURT
Appellants kS
FOR
Vs
= QUEEN ANNES' COUNTY
KENT ISLAND ESTATES CORPO-
RATION, INC.
* Chancery No: 5766

Appellee

SUPPLEMENTAL PETITION FOR EXTENSION
OF TIME FOR FILING RECORD

TO THE HONORABLE, THE JUDGE OF SAID COURT:

The Petition of East Bay Colony Associates, Appellants,
by Charles C.W. Atwater, their attorney, respectfully shows:

1. Appellants' counsel has been in touch with the Court
Reporter who should prepare the transcript of testimony in this
case. He was first informed that some extension of time would be
required because of the press of business in the courts, whereby
the court reporter could not complete the transcript. Subse-
quently, he was informed that the court reporter could not find
"some" of his notes and that the court reporter would confirm
this fact to the Court of Appeals by direct letter, with a copy
to the attorney for Appellants.

2. Appellants' counsel has been endeavoring to reach the
court reporter for several weeks and has been unable to contact
him personally. The secretary of Judge Clark, who was the trial
judge in the Circuit Court for Queen Annes' County, when she was
informed of the situation, said that she would speak to the judge
and have him request the court reporter to act. Nothing further

has been heard from the reporter even after this.







3. A Petition for Extension of Time was filed on January
11, 1978 to extend the time for 30 days from January 13, 1978,
which was the date the transcript and the record should have
been filed with the court. This was to be supplemented by the
letter from the Court Reporter, which counsel for Appellants
has been unable to obtain. Time is now growing short, even if
the court grants the extension requested.

4. The last word counsel had from the reporter was that
he was still trying to find ‘the balance of his notes. In the
event the reporter is unable to find the balance of his notes,
it will be necessary for counsel for Appellants and counsel for
Appellee to get together and possibly confer with the Court to
see if an agreed statement of the testimony of the second day of
trial can be prepared. This obviously will be impossible within
the present time.

5. Counsel for Appellant has consulted with counsel for
Appellee and informs the court that there is no objection to
this extension by counsel for Appellee.

WHEREFORE your Petitioner prays that this court may, by
its order, extend the time for filing the record in the above

entitled case to March 31, 1978.

=/

4
CHARLES C.W. ATWATER
1112 W.R. Grace Building
Baltimore, Maryland 21202
(301) 752-6254
Attorney for Appellants







I HEREBY CERTIFY that on this 4; day of February,
|| 1978 a copy of the foregoing Supplemental Petition for Extension
of Time for Filing Record was mailed to John W. Sause, Esquire
at 204 North Commerce Street in Centreville, Maryland 21617,

|| attorney for Appellees.

| </

L4

CHARLES C.W. ATWATER
Attorney for Appellants

{1
1)







IN THE COURT OF SPECIAL APPEALS OF MARYLAND

EAST BAY COLONY ASSOCIATES, X FROM THE
et al
CIRCUIT COURT
Appellants *
FOR
Vs
% QUEEN ANNE'S COUNTY
KENT ISLAND ESTATES CORPO-
RATION, INC.
* Chancery No: 5766

Appellee

O RDER

Upon the foregoing Supplemental Petition for Extension

of Time to File the Record, it is this day of

1978 by the Court of Special Appeals of Maryland, hereby

ORDERED that the time for filing the record in this

matter be, and is hereby, extended up to and including March 31,

1978.

JUDGE







EQUITY MASTER

l___[ I I l COURT CODE

DOCKET NUMBER

DATE FILED
{Month/Day/Year)

PROCEEDING

Adoption
1—Regular
2—Guardianship

3—Divorce, Nullity or
Maintenance

4—Paternity
5—Foreclosure

6—Other

CHRONOLOGY

Date
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In the Curcuit Court of Queen Anne's County

KENT ISLAND ESTATES CORPORATION, INC.

Certified copy of docket entries,

exhibits
and original papers

Chancery No. 5766

VS.

EAST BAY COLONY ASSOCIATES, ET AL.

Delivered h
KKK the day of Mare

Test:

%M&a el oo A

I, 1
,=’ﬂ ;fqz ] / //7
I HEREBY CERTIFY, thatonthe "/ ~ | 4.0 o //_k - o
nineteen hundred and )V

, I received under cover f:__pm the Clerk of
the Circuit Court for Queen VAnne’s County, the above record. —"* J_r Alec
IN TESTIMONY WHEREOF, I hereunto set my hand and affix the seal of the

——
Circuit Court for _ County, on this Yy

day of_;'7 j’l(’//_

i

jmctcen hund nd : / Z

Clerk of the Circuit Court for

oy

- —
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G_}nm*i of ﬁp‘ﬁﬁ:&l g-\qupalg

Hf C{Ha-rl_{hﬁtl\f Davip L.TERzIAN
CHIEF DEPUTY
HOW.ARD E.FRIEDMAN (’An.lTZ‘I}TnH}S, c{ﬁh 2140/ THAYER A.LARRIMORE

CLERK DEPUTY

TELC.PHONE 269-36G46

August 25, 1978

Mr. Charles W. Cecil, Clerk

Circuit Court for Queen Anne's County
Court House

Centreville, Maryland 21617

Re: East Bay Colony Associates et al vs. Kent Island Estates
Corporation, Inc.

No. 108 | september Term, 197 8

Dear Mr. Cecil

Enclosed is a copy of an order of the Court of Appeals of
Maryland, Petition Docket No. 222 , September Term, 1978 5
(Civil), denying the Petition Tor & Writ of Certiorari filod on
behalf of the above-named appellant. Will you please make the
appropriate docket entry in the transcript of record which hag
been returned to your court.

Very truly yours,

A / 44@ & > ﬂ'/
7@0”«%9%:7?%":2’&5& Sy
HowaXd E. Frieadkah
Clejt .
HEF :meb
Enclcsure
/h A ) &G 7D







EAST BAY COLONY
ASSOCIATES et al.

KENT ISLAND ESTATES
CORPORATION, INC.

ORDER

1 o

In the

Court of Appeals
of Maryland

Petition Docket No, 222
September Term, 1978

(No. 108 , September Term, 1978
Court of Special Appeals)

Upon consideration of the petition for a writ of certiorari to the Court of

Special Appeals in the above entiiled case, it is

ORDERED, by the Court of Appeals of Maryland, that the petition be, and

it is hereby, denied as there has been no showing that review by certiorari is desirable

and in the public interest.

Date: August 18, 1978.

REr=, .,
CLERVI,“ ‘

/s/

Robert C. Murphy

QUEEy ANNE"S CUUNTY

Chief Judge

AUG 22 1970
HOWARD E. FRIEDVAN, ¢ ERk

COURT OF specia
AL AF P,
J&“ AN S

—_—
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Court of Special Appeals
of Maryland

No.....208....., SEPTEMBER TERM, 19.78...

...................... Fast. Bay..Lalany. Associates,..et.al..
vS.

Kent Island Estates Corporation, Inc.

DISPOSITION OF APPEAL IN COURT OF SPECIAL APPEALS:

10-6-78 - Per Curiam filed. Judgment affirmed. Costs to be paid by
appellants.

TRANSCRIPT
RETURNEDTO ... C}_erk, Circg_i__t_: Courtfor Queen Anne's (_)_gunty
e 8NGOV L, Maxyland 2101 . Date.. Novemher..£,..1978.
BY . . FIRST CLASS MATL
REMARKS:

NOV9 1978

CIRCUIT COURT
QUEEN ANNE’S CO!







SMANDATE
Court of Special Appeals of Maryland

No. 108 , September Term, 19 78

East Bay Colony Associates, et al [ October 6, 1978 - Per Curiam filed.
Judgment affirmed. Costs to be paid
vs. by appellants.

Kent Island Estates Corporation, November 6, 1978 - Mandate issued.
1pes

STATEMENT OF COSTS:
In Circuit Court: for Queen Anne's County

Record 25 .00
Stenographer’s Costs 2R, 00

In Court of Special Appeals:

Filiig ‘Record on Appell™, ~.' . . . . . . . %, = 30.00
Printing Brief for Appcllant S e e R L . P 3=7.31
Reply Brief . . SR, Y T,

Portion of Record Extract — Appellant . . . . . . . . 1,214.04

Printing Brief for Cross-Appellee

Printing Brief for Appellee . . SRR B N et i 437.00
Portion of Record Extract — Appcllec PO T i B
Printing Brief for Cross-Appellant

STATE OF MARYLAND, Sct:
I do hereby certify that the foregoing is truly taken from the records and proceedings of the said
Court of Special Appeals.
In testimony whereof, I have hereunto set my hand as Clerk and affixed
the seal of the Court of Special Appeals, this sixth day
of November AD.19 178

@.@/ ﬁé"-"‘*

Clerk of/the Court of ctal Appeals of Maryland.

Costs shown on this Mandate are to be settled between couns¢l and NOT THROUGH THIS OFFICE.







.’ UNREPORTED

IN THE COURT OF SPECIAL APPEALS

OF MARYLAND

No. 108

September Term, 1978

EAST BAY COLONY ASSOCIATES,
et al.

KENT ISLAND ESTATES CORPORATION,
INC.

Lowe
Mason
MacDaniel,

JJ.

Per Curiam

Filed: October G, 1978
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In January 1976, the appellee, Kent island Estates Corporation,
Inc., brought a proceeding in equity in the Circuit Court for Queen
Anne's County against the appellants, East Bay Colony Associates and
their mortgagees, (hereinafter referred to as the appellant) to remove
a cloud and quiet title. The piece of property in question was claim-
ed by the appellant as the result of a dispute as to which of two
"streams" constituted the boundary between the respective estates.
The lower court found that the appellee had good title to the dis-
puted property but included the proviso that the appellant be allowed
to use the channel which runs through the appellee's property. The
appellant now questions whether the lower court applied the correct
law in determining the boundary between the two estates. We will
affirm.

The adjoining properties are known as Kent Island Estates,
owned by the appellee, and East Bay Colony (formerly known as the
Benton or Tolson farm), owned by the appellant. They are separated
by the waters of Tolson Creek and an inlet from the Chesapeake Bay
to Tolson Creek and are located along the bay front of Kent Island
in the Fourth Election District of Queen Anne's County, Maryland.
Kent Island Estates lies to the north, and East Bay Colony to the
south.

The judge below found that the appellee acquired title to its
property by a deed from the Romancoke Holding Company dated June 27,
1969, and that, exclusive of lot sales made by them to private
individuals not here involved, the appellee and its predecessors in
title have had record title to the tract known as Kent Island Estates

from March 1950 up to the present time. The disputed area, a sand
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bar, was also a part of Kent Island Estates although not included
within the lots into which the bulk of the tract was subdivided.
The appellant acquired title to the land adjoining appellee's land
by deed from Samuel J. Aaron and Rebecca Aaron, his wife, dated
September 11, 1973. The appellant's predecessors in title had
record title to that farm but, according to the lower court, "had
no record title to the . . . property that is the subject of this
dispute."”

In 1970, because the natural inlet to Tolson Creek had closed
up, the then-president and principal owner of the appellee corpora-
tion dredged a new channel through the narrowest part of the
peninsula sand bar which extends down from the bulk of his property.
This point was north of the old inlet to Tolson Creek. The dispute
arose because, prior to taking title to its property in 1973, the
appellant commissioned a survey, which survey used the new inlet as
the boundary rather than the old inlet which had been used in previous

surveys. Thus, the appellant's deed was written to include the dis-

puted property. The lower court stated:

"Prior to the Ward survey of 1973, the record

titles to both properties were entirely con-

sistent and compatible with each other."
As the appellant admitted in its oral argument, if the new inlet had
not been made, the disputed property would clearly have belonged to
the appellee.

A plat which depicts the differences between the parties regard-

ing the location of the property line is included herein.

The lower court accepted as its own the conclusions of the

appellee's expert in geology and sedimentology. These included:
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"b. [The peninsula, the ownership of which
is disputed] was formed by the action of a strong
seasonal current running from North to South in
the Chesapeake Bay parallel to the Western Shore
of Kent Island. . . .

c. The old inlet is the only natural drain
for the waters of Tolson Creek to the Chesapeake
Bay and has served as such ever since the mouth of
this creek was closed sometime between 1877 and
1933. However, it is the type of drain that opens
and closes at different times depending on the
character of the environmental or ecological con-
ditions prevailing.

c.[sicl] . . . when the new inlet was opened,
it took pressure off the o0ld inlet so that its
plug will probably not be broken again unless and
until the new inlet is plugged.

d. The bed or course of the channel to the
old inlet from its Easterly end to the point where
it was plugged is still discoverable by ground
ocbeervathaen . . . W

The appellant's most interesting argument concerns the doctrines
of accretion and avulsicn. While not entirely clear, the argumént
seems to be that the making of a new inlet by the appellee is an
artificial change to which those doctrines do not apply and that,
hence, the Court should protect the appellant's "basic riparian
rights" by giving it title to all property up to the new inlet.

An analysis of basic riparian rights, however, requires us to
uphold the lower court. 1In Steinem v. Romney, 233 Md. 16, 23 (1963),
the Court of Appeals, citing Lamprey v. Metcalf, 52 Minn. 181, 53
N.W. 1139 (1893), indicated that the purpose behind the accretion
doctrine was to preserve the fundamental riparian right of access to
water. The Court in Lamprey elaborated:

", . .[What] often constitutes the principle
value of land [is] access to the water. The
incalculable mischiefs that would follow if a

riparian owner is liable to be cut off from
access to the water, and another owner sandwiched
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in between him and it, whenever the water

line had been changed by accretions or

relictions, are self evident . . . ."

53 N.W. at 1142.
Those mischiefs include endless litigation over property lines as
well as loss of access to the water. 1In one Maryland case, Waring
V. Stinchecomb, 141 MAd. 569 (1922), the mischief which the application
of the doctrine of accretion prevented was "the making of [the
plaintiff's] property an inland farm . . ." by the formation of a
sand bar on the waterfront.

In the case now before the Court, however, there are no such
"equities" of riparian rights operating in favor of the appellant.
As can be seen from the diagram, the appellant's estate has not been
cut off at all from the Chesapeake Bay or Tolson Creek, and access
to the new outlet was expressly reserved to the appellant by the
judge in the court below. We fail to see what the appellant has lost.
Accordingly, on this argument we find for the appellee.

Next, the appellant argues that it is entitled to the disputed
property because the outlet to Tolson Creek is a "monument" which
was used in past surveys to describe the boundary between the two
properties and which it relied upon to its detriment. There is no
merit to this argument.

Surveys of the properties made in 1948 and 1950 did refer to
the outlet, along with courses and distances, in describing the
properties. The appellant asserts that courses and distances must
give way to monuments and that the monument in this case must be

the new outlet. However, the appellant has oversimplified and mis-

understood the rules of construction. As the Court of Appeals stated
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in Giles v. DiRobbio, 186 MA. 258, 265 (1945):

"'Calls' [to monuments], when they can be found,

prevail over courses and distances because they

have the greater certainty; but it is equally

true that this rule is only a rule of construction

to ascertain the intention of the parties and will

not be applied when it would defeat such intention

as clearly shown."

(1945)

In Wood v. Hilderbrand, 185 Md. 56, 604 the Court acknowledged that
"these rules are not inflexible, but simply express the truth of
common experience as to where error is most likely to occur."”

In the case now before this Court, we do not believe that the
call to the monument which, arguendo, might be construed as either
of two inlets would prevail over the courses and distances which, as
testified to in the court below, showed that use of the new inlet as
the boundary was probably wrong. This is particularly true in light
of the fact that the parties to the earlier surveys and deeds obvious-
ly did not intend the new inlet, which did not then exist, as a
boundary. Thus, the appellant incorrectly applied the law to its
problem when it based its survey only on a supposed "monument" and
ignored the courses and distances which would have pointed out and
corrected its error.

Finally, the appellant argues that the appellee is estopped
from denying that the new inlet is the boundary between the respective
properties because it permitted the appellant to rely to its detri-
ment on the new inlet as the boundary. This argument has no merit.
As the Court of Appeals stated in Savonis.v. Burke, 241 Md. 316, 319
(1965) :

"Pomeroy, in his Equity Jurispruderce (5th

ed., vol. 3), § 804, page 189 defines equitable
estoppel as follows:
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'Equitable estoppel is the effect of

the voluntary conduct of a party

whereby he is absolutely precluded,

both at law and in equity., from assert-
ing rights which might have otherwise
existed, either of property, or contract
or of remedy, as against another person
who has in good faith relied upon such
conduct, and has been led thereby to
change his position for the worse, and
who on his part acquires some correspond-
ing right, either of property, of contract,
or of remedy.'

We have adopted and have continually applied this

definition of equitable estoppel. Bayshore

Induetries v. Ziate, 232 Md. 167, 175, 182 A.

24a 487, 492 (1963); Webb v. Johnson, 195 MdA. 587,

595, T4,k 28 7; .10, (T950Y 5 GRgwe Co. v« Oniey,

194 Md. 43, 50, 69 A. 24 903, 906 (1949) and the

prior cases cited therein."
Applying this to the present case, appellant's argument fails for
several reasons. First, as the Court of Appeals stated in Klein p.
Dove, 205 Md. 285, 295, et. seq., (1953), "'. . .. It is well settled
that mere silence as to rights of record does not create an estoppel.'"
As indicated by the court below, the appellee's rights were "of
record." Second, there was testimony in the court below that the old
inlet was discoverable and that the appellant was aware of a possible
problem in relying on the new inlet as the boundary. The appellant

did not seek clarification, and, as the court below suggested, if the

appellant was misled, it appears to have been willingly misled.

JUDGMENT AFFIRMED.
COSTS TO BE PAID BY APPELLANTS.
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IN THE CASE OF

. EAST BAY COLONY ASSOCIATES, et al.

Appezzantﬂ)/

Appellee
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Charles C. W. Atwater

/'J. Donald Braden

204 North Commerce Street

/’7/// /

Lol

h _.,-JJ y
£ I L

(&

e FOR APPELLANT

> FOR APPELLEE

" (LFAVE BLANK)

9l )25 K77







® O

THE COURT OF SPECIAL APPEALS OF MARYLAND — ANNAPOLIS, MD. 21404

June 14, 1978

John W. Sause, Jr., Esquire
204 North Commerce Street
Centreville, Maryland 21617

Charles C. W. Atwater, Esquire
1112 W. R. Grace Building
Baltimore, Maryland 21202

Re: East Bay Colony Associates et al. v. Kent Island Estates
Corporation, Inc.
No. 108, September Term, 1978

Dear Counsel:

Your joint Motion to Correct Omission in the Record,
in the captioned case, was granted by Chief Judge Richard
P. Gilbert on June 12, 1976, The motion, Order and deposition
attached to the motion are now included in the appeal record.

Very truly yours,

Julius A. Romano
Clerk

JAR/nze







IN THE COURT OF SPECIAL APPEALS
OF MARYLAND

EAST BAY COLONY ASSOCIATES .
let al
Appellant *
September Term 1978
vs
x No: 108

[KENT ISLAND ESTATES CORPOR-
ATION, INC.

Appelleet

| Cee FILED |

MOTTON TO CORRECT OMISSION JUN 8 1978
| IN THE RECORD

*

JULIUS A. ROMANO, CLERK
COURT OF SPECIAL APPEALS
OF MARYLAND

1TO THE HONORABLE, THE JUDGES OF SAID COURT:

[
L The Motion of East Bay Colony Associates, Appellants

in the above entitled matter, respectfully shows:

|

|
‘in this Court on March 31, 1978.

1. The record in this case was received and docketed

i 2. It was learned when the record was being prepared
[for transmittal to this court that the court reporter was unable to
1locate most of his notes for preparation of transcript for the
'second day of trial in the lower court.
| 3. The record, as filed, omits the testimony of
11 but one of Appellee's witnesses and the direct
BNRYAXIXWIXRERSREXXAREINKINgxxkhe testimony of Joseph T. Downey, a
Jsurveyor called by the Appellants (Defendants below); the Court,

{the Honorable Harry E. Clark, suggested and counsel acted on the

lsuggestion that the deposition of said witness be taken by counsel |
!and if it appeared to be substantially in accordance with the reco-
ll1lection of the trial court and counsel for both parties, that
}said deposition was substantially the same as given in court, that
|such deposition be substituted and added to the record.

4. By agreement of counsel the deposition of Joseph

ﬁ. Downey was taken on Wednesday, April 26, 1978 and transcribed.




®




5. The trial court has agreed that the testimony
|appears to be substantially in accordance with the testimony of
such witness in court and counsel have agreed and stipulated that
|the said deposition be filed with this court to correct the omi-
ssion in the record pursuant to Maryland Rules of Procedure, Rule |
1027.

6. It has further been agreed by counsel that the
|findings of fact made by the court based upon the testimony of |
;the witnesses produced by the Appellee on said date which were not
|transcribed by the court reporter, would not be challenged and that
[such findings of fact by the court with reference to those witness%

Reginald Jones, Tony Moore, Ruby Quandt, and Robert Snyder
|es, / are accepted by all parties.
| 7. This Motion is being presented by agreement of
counsel for Appellant and Appellee and has the approval of the
|trial court as indicated hereon.

WHEREFORE it is respectfully moved that this Court
may by its Order authorize the correction of the record to permit
'the testimony of the witness, Joseph T. Downey taken by deposition

on April 26, 1978 be included in the record in lieu of the testi-

|mony of this witness, omitted from the record.

# -'/-. &

i = A rd 4 .
W bl (L - /_‘;‘/r
_ SAUSE, JR. ~ < CHARLES C.W. ATWATER
|| 204 North Commerce Street 1112 W.R. Grace Building
| centreville, MD 21617 Baltimore, MD 21202
| Attorney for Appellee Attorney for Appellant







APPROVAL

The proposed addition to the record to correct the
omission in the record as filed, pursuant to the foregoing Motion

of the parties is hereby approved by me.

Harry E. CYark{ Trial Judge
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IN THE COURT OF SPECIAL APPEALS OF

MARYLAND
EAST BAY COLONY ASSOCIATES ok
Appellant
September Term, 1978
= *
No: 108
KENT ISLAND ESTATES, INC.
Appellee L.
ORDER

Upon the ;Zregoing Motion and approval of the Trial
Court, it is this éz day of June, 1978 by the Court of Special
Appeals of Maryland

ORDERED that the omission in the record shall be
corrected by the inclusion in the record of the transcript of
testimony of Joseph T. Downey, taken April 26, 1978 which testimony

is attached to said Motion.
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KENT TSLAND ESTATESUCORPE: INCE™ *“HIN~EHE CIRGUIT -COURT

Plaintiffs * FOR QUEEN ANNE'S COUNTY
3 ¥ - EOUITYRe 5706
EAST BAY COLONY ASSOCIATES, * COURT OF SPECIAL APPEALS
Defendants * 01 T 08sNSert S Rerm=19 78
* * * * * * * * * * * *

Pursuant to notice, the deposition of JOSEPH T.

DOWNEY was taken on Wednesday, April 26th, 1978, commencing

at 3:15 p.m. at the law offices of Sause and Bradow, 204
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S TTEE Rl it T O N S

It is stipulated and agreed by and between counsel
for the respective parties that the reading and signing of
this deposition by the witness be and the same is hereby

waived.

It is further stipulated and agreed that the filing
of this deposition with the Clerk of the Court be and the samg

is hereby waived.

Whereupon,
JOSEPH T. DOWNEY,
a witness, called for examination by the defendants, being
first duly sworn to tell the truth, the whole truth, and
nothing but the truth, testified as follows:
EXAMINATION BY MR. ATWATER:
0. Will you give your name and home address and office
address, please.
A. Joseph Tilghman Downey, Jr., Box 563, St. Michaels
Maryland. Do you want my office address?
0. And. vyour . offiee addEesss

A Is the Stewart Building, Easton, Maryland.
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0. And you are a member of the firm or employed by

Frederick Ward Associates, Stewart Building, in Easton?

A I was, sir.

0. You were in 19737

A That is correct.

0. Mr. Downey, were you asked to make an outline

survey of a parcel of land being purchased by East Bay Colony
Associates, which is a partnership compcsed of Mr. William E.
Dixon and others, in 19732

A I was asked to make an outline survey by Mr. Dixon|
I did not know of any corporation that was set up at that timd

but, yes, sir, Mr. Dixon did ask me to make an outline survey|

0. And did you make an outline survey which was intro-+

duced in the trial of this case as Stipulation Exhibit 0? Angd
we will have this marked for identification by the Court
Reporter today.
A e i g el d e
{(Whereupon, the}document;reierred to above was
marked as Downey Deposition ﬁxhibit Number One.)
BY MR. ATWATER:

0. Mr. Downey, in preparation or while you were workifp

L
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John?

on this survey plat did you have available and did you look

at earlier deeds and plats of this property and adjacent pro-

perties?
A. Earlier deeds, sir.
0 I will ask specifically. Were you familiar with

the two surveys made by a Mr. Metcalf, one of this farm,
which we will refer to as the Tolson Farm, and one 'of the

farm across Tolson Creek which was the --

MR. ATWATER: Gibson Farm; is that right, John?
MR. SAUSE: I think that's right.

BY MR. ATWATER:

0. The Gibson Farm?
A Yes, sir.
0. Now, Exhibit G in this case is a deed dated Septemry

ber 11th, 1973 between Samuel J. RAaron and wife and East Bay
Colony Associates. I believe the description in that is taken
from your land description of the Tolson Farm?

MR. ATWATER: To save time, can we stipulate that,

MRS SR W hakse

MR. ATWATER: That the description in that deed is
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the description he prepared. I think that was his prior
testimony. Rather than his going through it now.
MR. SAUSE: I assume Sso.
THE WITNESS: (Pause) I'm sure it is correct but
I would like to find mine. (Pause) Yes, you are correct.
Yes, that is correct.
BY MR. ATWATER:
0 All right, Mr. Downey, did you personally inspect
the property of which the survey was made?
A BAESH | SHl-Th
0. When you were surveying the line of Tolson Creek at
the Chesapeake Bay your description runs northerly along the

Chesapeake Bay, and I call your attention to the call in that

deed -- you have a copy of it there?
A I do. Right here.
0. -- to the call which runs north seven degrees

nineteen minutes thirty seconds east 342.09 feet to the inlet
of Tolson Creek? .

A Correct.

0. In running the line along the shoreline of the

Chesapeake Bay was there any other inlet in existence at the
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time of your survey?
A NE ST
0. So that when you run to the waters or to the inlet

of Tolson Creek you ran to the then existing inlet in 19732

A. Thatiks cormeet, s1r:
0. And what did you follow from there?
A. The mean high water line. I went in the inlet

around the wetlands, I would call it, and up the shoreline of
Tolson Creek. At that point it's rather wide.

0. And the lines shown on your plat, Stipulation
Exhibit Q, are the: lines you ran as your survey on that --

whatever date that was before the date this plat was prepared}

A. At Ss .. cOorrect.

0. I'm going to ask you to be very careful. Did you
see any indication of any other inlet connecting Tolson Creek
with the Chesapeake Bay?

A No, sir. There was no inlet cutting through to the¢
Bay.

0. Were you aware that the Metcalf surveys of 1948
and 1949 showed this inlet in a slightly different pogition

further to the south?
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A I was aware that the distance along the Bay was
different on my survey than the Metcalf survey.

0. What do you mean by that, sir?

A The Metcalf survey came down a creek to the Bay
and then came up the Bay to the outlet, which is now Tolson
Creek. And his courses along the Bay came up to a different
total than what mine did.

0. A1 1P B gt T SNows S hand you a.:copy of. Sfiphlativwn
Exhibit R, which I believe you saw at the time of the trial,

which is a comparison of three surveys.

A Thatd's - coMect.

0 Your survey and the two previous Metcalf surveys?
A Correct.

0. You are familiar with that, sir?

A Yes, sir, I am,.

0. Is that plat substzntially accurate as a comparisoq

of those three ‘surveys?

A Yes, -sir. s is.

0. And looking at the line of that survey, the dotted
Tine. is youlssTeyesd; as it .not, sir?

A The fine dots, yes, sir.
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0. The fine dots —--
A. The fine dashes.
Q All right.' Now, looking at the lines of the survey

of the Tolson Farm on the Chesapeake Bay, just southerly of

Tolson Creek -—=-

A. All right.
0 What difference is there in those two lines?
A, Well, there is considerable distance. This plat

is on a one inch equals two hundred feet. So at one point you
have -- at the most northerly point, before it cuts in, you
have a little better than a hundred -- you have approximately
one hundred fifty feet of possible erosion along the shore.

0 So that the shoreline there would indicate it

possibly eroded one hundred fifty feet from 1948 and '49 to

O3 2
7, At the most extreme point, sir.
0. At the=mostyertreme ‘pdint,. - And et wdbulkd beitha
northerly -- the most northerly line along the Chesapeake Bay]
A. Yes. At the northwesterly most corner.
0. You understand there is no real conflict of any

other line on these surveys at issue in this case except the
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line following Tolson Creek. Now, what, if any, principle of
surveying did you follow in locating that line?

A Both my deed on the Aaron property and the deed
for 'the property immediately north of 'it, "both called to the
inlet or to the mouth of the creek. That to me is a monuments
call which would normally take precedence over any distance.

Q. Well, what principles of survey =- principles of
surveying apply to a line binding on --

MR, SAUSE: I have to object to that, Charlie,
before you even get it all out. Number one, you haven't
qualified him as an expert. And number two is, it's leading.
And number three is that it calls for a legal conclusion.

MR. ATWATER: Mr. Sause, I believe at the time of
the prior hearing we stipulated Mr. Downey's qualifications
as a surveyor-engineer, qualified land surveyor,

MR. SAUSE: I don't believe that. I don't recall
that.

Do you recall that?

MR. BRADOW: No. That doesn't mean it didn't
happen though.

MR, ATWATER: Off the record a second.
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(There was a brief discussion held off the record.)
BY MR. ATWATER:
0. Mr. Downey, what is your training and experience
as a land surveyor?
A I've been doing land surveying since 1950. I am a
graduate of the Baltimore Polytechnic Institute, which is a
high school --

0. When was that?

B 1950, sir. I then worked for the Maryland State
Road Commission in surveying. I enlisted in the Navy. I was
in the Seabees. I went to Surveyor's School in Port Hueneme,
California. I served four years in the Seabees with a survey-
ing rate and after that I went back with the State Road Com-
mission and then I went with Frederick Ward, Associates, 1in
1959 as a party chief in land surveying and was employed by

Frederick Ward, Associates, in surveying at the time of this

survey.

0. So you were employed by Frederick Ward, Associates|

from 1959 up until 1973 when this plat was prepared and the
survey made?

A Wes ;. +Inhl 405
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o Were you then the actual party chief in making
this survey?

A Nopsif, v 'was not ‘tHe party ‘¢hief in the-field
at the time the survey was made.

0. Well, what was your particular job?

A. I was running the office for Frederick Ward,
Associates, of Easton and my job was office more than field.

I did the computations. I did some of the deed search. Not

title search but deed searching., The computations. I drew
the plat.' And I oversaw the Jjob and then that was -- inm turn,
everything was approved by Frederick Ward.

0. And Frederick Ward was the licensed surveyor who
was the principle member of Frederick Ward, Associates?

A That is correct. He was the President and it is
his seal that is on the plat.

Q. Now, I believe vou, at the time of this hearing,
had vour applipation pending for a licensed surveyor in the
State of Maryland?

A That iswéerrodty

0. Was that subsequently issued?

A Yes, sir. I set the examination and passed it and
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was issued a property line surveyor's license.

0. But in this particular case you actually went over
the property in the course of the survey and you personally
drew the plat after office computations as well as computa-
tions from all the field notes?

A That is correct.

MR. SAUSE: Can I just cross examine on the
qualifications?
MR. ATWATER: Certainly.

EXAMINATION BY MR. SAUSE:

0. Number one is, how long is this Seabee School?

A DhsE=ha =, WAl e e e s MOnERSY | 85

0. Five months?

iy Yes, sir.

0. And what did that involve other than surveying, if
anything?

A It's purely surveying.

0. Purely surveying?

A Yes, sir. It was the mathematics of surveying.

We did some field work. Run the traverses and closed them.

We did the biography. Ran level loops. Established some
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boundaries. But it was purely just the fundamental basics of
the mathematics and the procedures of land surveying.
0 Have you had any other training, formal training

other than that at the Seabee School?

A Well, as far as land surveying?

0. Yes.

A No'gsir:

0. And when was this that you took this examination?
A I took the examination in April '77.

0. April of«™pJ, Was that the only time-that you teoH

that examination or any similar examination?

A, Yes,. siw. ~My first and only time,

0. Well, does the witness recall I objected to his
qualifications and the Judge admitted it to give such weight
to it as was indicated by the qualifications, so I suppose we
will proceed from that point again.

MR. ATWATER: Were you asking a question?

MR, SAUSE: No. I was just saying for the record.
I don't want to lose my objection but I know I was overruled
before so it will probably be overruled again., I will have

0 arghenit Tn=Conch Jaf sfowant .6«







1y

10

11

12

13

14

15

16

17

18

19

20

21

FURTHER EXAMINATION BY MR. ATWATER:

0 All right, ccming back, Mr. Downey. Are there any
established principles of land surveying when one of the
boundaries is a stream or creek?

A Well, there are certain weights, measures given to
certain things when you are surveying. What is known as a
monumental call has more weight than an angle or a distance.
A monumental call being to the stream; being to the road;
being to a stone; being to a menument. If they exist, if it
says -~ let's say a hundred and two feet to a stone and you
find a stone at a hundred and three feet or a hundred and fout
feet then you can justify that the angle was pretty good and
then the stone takes precedence over the distance or the road
or the stream.

0. Are you familiar with the principles applicable to
acretion and reliction?

A Yes.

MR. SAUSE: Well, now -~
THE WITNESS: -- to some extent.
MR. SAUSE: Mr, Atwatér, really ---1I don't kﬂow

that anybody in this room except-you is an expert on acretion
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and reliction and that is really a legal question. Especially
when you have such a disadvantage without a referee. All yourx
superior knowledge and just poor little me sitting here with
all these books.

MR. ATWATER: John, you are filling up the record
with very strange flattery =~-

MRELSAUSEL Sorry, “You'adre paying fer gt,

MR. ATWATER: Off the record.

(There was a brief discussion held off the record.5

MR. SAUSE: No, Charlie, I don't think he ought to
Fiswerthat ) honestly, on acretiohRyand relictidn.- I think
Ehat "is iinitiallvgfon dldige - CLirksand then oy, th&E ol oL
Special Appeals.

BY MR. ATWATER:

0. Well, in following this line to the inlet of Tolsor
Creék, are there any established text book principles upon
which you wauld be governed in making that line?

A Yes. There are the principles in which weights and
measures are given to certain things and monumental calls takg
precedeqce over distances and angles.

0. I,don't remember whether this was available at the
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time of your prior testimony or not, but Exhibit T is a copy

of a plat from the Atlas Of Eastern Shore of 1877 -- I know

that date is correct -- which shows this area. Can you locat;q

W

the Tolson Creek and Farm on that?

A Well, I would assume that it's where it calls the
Tolson property and the Gibson property. And not only that,
but somebody has drawn a pencilled arrow on it.

MR, SAUSE: Mr. Atwater is not helpful to his
witnesses.

R SAIWATERIS - T think that wasedone et ‘the -time of
trial ~--

THE WITNESS: I don't believe I saw this during
the trial itself, sir, to tell you the truth.

MR. ATWATER: I don't want to go beyond that so we
wonEk gethEetqh’ that:

MR. SAUSE: That's good.

BY MR. ATWATER:

0. Were you shown the photographs of that shoreline?
And I will hand you one particularly.

MR, ATWATER:.- This one is not marked. I will have

to find out later, John, which one it was.
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MR. SAUSE: Okay.

BY MR. ATWATER:

0. Looking southerly from Tolson Creek =--

MR.~SAUSE: -Show it -to me,

(A document was handed to Mr. Sause.)

MR. SAUSE: LUt mightsbe™mine; - You had two of thef
introduced. One had --

MR ATWATER:  “I-had about sSixX introduced.

MR EEUCESY rOne had . M, DEgxon and: thé other, gne
didn't. Then you had three Scotch taped together.

MR. ATWATER: Well, this is one of the three
photographs which were Scotch taped together to show a particy
lar area and it ran panoramically around to the east.

MR. SAUSE: Well, that was Exhibits 1A, B and C.
Yout. Exhilits:

MR. ATWATER: VYes, Defendants Exhibits 1A, B and C|

BY MR. ATWATER:

0. Now, these were taken, according to the testimony,

in October 1976. Do these photographs show substantially the

condition of that shoreline and the location of Tolson Creek

as it was when you surveyed it in 1973?

} —
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A That would be difficult for me to say because I
don't know, you know, between '73 and '76 how much may have
eroded or how much may have filled in. You know. I would
say that there was -- you know, in '73 there was a good bit
of beach area there. There certainly was. You know, there
was stone down along here,

0. There was stone along both sides of the inlet?

A -- but I, you know -- whether or not this is, you
know, exactly where it was at that time, you know, I honestly
couldn't tell you that.

0. Well, was there any break in the shoreline between
Tolson Creek and the trees shown in the background of this
photograph which shows the sandy beach on the Bay side?

A No, sir, not along the Bay side.

0. Did you, on the basis of your survey and the plat
prepared by you in the office upon which the seal.of Mr. Ward
is gffixed, prepare a land description for use in a conveyancg
of the Tolson Farm?

A. Yes, 'sir,

0. And that land description was based upon this

survey; was it not?
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A. That is correct.
0. And you knew that that survey was being prepared
for purposes cof conveyance cof the property?

A. Eerrect.,
(There was a brief discussion held off the record.)
MR. ATWATER: All right, a couple questions.
BY MR. ATWATER:

0. Did you discuss this survey with Mr. William E.

Dixon who employed you to make it?

A Did I discuss it at what time, sir?

0. Well, before or at the time you prepared this plat.
A. Yes, sir.

0 Bid “yeu --=

A. I mean, both times. I mean, I had to get with Mr.

Dixon, you know, as to just what he wanted done and I discussg
it with Mr. Dixon after it was completed.

0. Well, did you discuss with him any of the apparent
discrepancies in the land from the time of the Metcalf surveys
o™ the vt imeSof ydut=survey “in-19737?

A Yes, sir.

MR. ATWATER: It's not vroper for me to ask that,

d
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what thesdfssesi®newas, 861 won't ask it,
No further questions.
EXAMINATION BY MR. SAUSE:
Q. Before you went out into the field I take it you

did some research work? You didn't just go out like Lewis ang

eLdrls witth i ransi = piper “yiour, shounlder ‘on. 7 +: - 15, that righrt}
A. Yes, sir,
Q. And what was this preparation work that you did

before the field work was done?

A, We went -- I went to the Courthouse and looked up
the base tract. That is, the conveyance as it stood to Mr,
Aaron, I do believe?

0. Yes,

A, PAad=then o ran schat Back tollecheck.z- to get, 'vou
know, descriptions. I would have to go throﬁgh Ees ST
Sause, to find out, you know, to what date I run it. I know
I run it back to a 19 -- well, there's a 19, I think, 48
deBScriptiom,  “ThHere. .is;adliso & deseription Of it, T believe,
™ 0 §

0. Well, you were familiar with the plat of Mr. Aaron

FalrmEthaEr Mo Netecal  aldedeonel i 19485 cr=""492
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A I did not have the copy of that plat, sir,

Q. You know it was on record?

A io Saall S Hal

0. Is there any reason why you didn't avail yourself
o'f ~thsk ?

A Merely because I had to meet some bound descriptiorn

which was a description, supposedly, that was contained on thd

plat.

0. Now, did you plat out this meets and bounds des-
cription?

A Tipaio L = T el

0. So rather than avail yourself of the plat that was

already done you put yourself to the exercise of preparing a

new plat of the old description?

A Of platting a new description, yes, sir.
0. Do you have that with vou today?
A I have part of it here, sir. I believe this is ong

that we had at the time, if I'm not mistaken. You know, therd

is several ofi{them here in the'-fide apdf I would have to read
the deed in comparison to the deeds platting.

0. Did you do that yourself?
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0.
yourself?

A

0

A

of my ability from what I had on the tax maps at the time, to
see what would be involved in accomplishing the survey so I
could determine approximately how much time would be involved

by the field party.

0.
A.
0}

A,

and before any corners were established, that we would have
established at that time. I was on the property when we were

working with the State Road because the State Road had come

I was on the property after the survey was done

No, I did not do this myself.

Did you do the investigative work in the Courthousd

Not-allfgRy ity no fesil,

Did you do all the field work yourself?

N, iy <18 'did noty

Did you go out in the field at all?

s, =i 1 dad,

What did you do when you got out in the field?

I walked the outlines of the property, to the best

That was the first time you were on the property?
Dhet I caprect, sit,

When was the second time you were on the property?
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through the property. And, again, I was on the property just
prior to -- I was on the property at the first time when I
think Mr. Quant?
0. Yes,

A. Had made mention of the fact of what he considered
an encroachment of his property. And I was on the property
just prior to the trial that was held both here and in Harford

County and I think that ~--

Q. Talbot County.
A agmean -Tal bDotiCounty . w I beg vour- pafdan. - Talbogs
0. Now, after the first time that you went down that,

I guess so you could get an estimate of what was going to be
involved with this survey, after that preliminary visit, when
was the very next time that you visited this farm? I don't
mean sthasdate; buk -what was the'occasion Nfor+'it? " Let's dofit
that way.

A I guess it was when we were having some problems

establishing the property on the other side of the road.

0. That would be the easterly boundary of the propertyf:
A That's correct.
0 And what's involved here is the northwest -~
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A That's.right,

0. -- so that was way far away from this?

A That's correct.

0. And after that little problem when was the next

time you were on the property?
A Mr. Sause, I honestly couldn't tell you just

exactly what points I visited the property.

0. Well, you weren't a part of the surveying crew?
A I beg your pardon.

0. You were not a part of the surveying crew?

A No, T did not actually turn the angles or c¢hain

the distan®es. NG, isi¥, T did-snoti

0. And in what form did the field group report their
findings?

A They keep notes in a field book of the angles that
are turned; the distances that are chained. This is what we

call a traverse because we cannot run the property lines.

From the traverse, they turn angles to locate any obvious

property corners or any physical evidence, such as fence 1linesg.

Maybe hedgerows. You know, this sort of thingwThie is .com-

puted. The traverse is mathematically computed to make sure
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there are no angular errors or distance errors. The side
shots are computed to locate the different points. These are
what we call coordinated. And then between any two pcints we
can, what we call inverse between the coordinates, come up
with the bearing and the distance of that particular 1line.

0. So that this portion of your work would naturally
have turned up that the distance along the Bay was radically
different than the one at the prior survey; is that correct?

A That's correct, sir.

0. Now, you indicated that the line was run up to the
inlet that you found there. 1Is that what you are telling us?

A. Yes.

0. But you are also telling us that you are not the

one" that wan that. Iihey 1is that Tight?

A That is correct.
0. Sd that was ~-
A. Tgw, thie e , LS 1T,

0. In the field.. Well, suppose you -- I don't know
how you did do that in the office but perhaps you can explain
1t to-Me.

A, Well,  as I _said, I can compute the deed -- let's
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say that Mr. Metcalf did and coordinate the individual points.
I can pull a distance from any point on that survey to any
other point by inversing between these coordinates, which is
the tangent function of a right triangle. By taking the
courses along the Bay that were given in the Metcalf survey
and taking -- say the one from the stream below Tolson Creek
to the one where you enter Tolson Creek you could pull a
straight line distance between those two and you come up with
a figure. By taking where we hit the Bay at that creek to
where Tolson Creek enters, taking the coordinates of those
two figures, we can pull that straight line distance to see
Wit ad sy = 0r Jou ccmal & ~JusE tobal =

0. Well, I understand that, you see. But going back
to your instructions about monuments, and so forth --

A Yes, sir.

0. The person who made the decision as to what was a
monument and what the distance of the line was was not you
because you weren't there; is that not so?

MR. ATWATER: I object to that characterization on
the basis that he said he was on the site; he was familiar wid

the site and he reviewed the field crew which normally worked

h
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under an office surveyor,
MR. SAUSE: All right, we will go back then.
BY MR. SAUSE:
Q. Did you say that you were there when the line was

run or the traverses which establish the Bay line, were you

there?
A No, sir.
0. You were not there?
A NB:, sfr
0. So the person who selected the beginning and endind

points of the westerly lines or points -- if it followed the

contours -- that person was not you; was it?
A No, sir. ©Not in the field.
0. Not in the field.
A Correctst
0. And when you did this work 1in your office what

you did was you worked with the materials which had been
Bfought "basgkifo: ¥Ousr1is.that hot correct?

A THa tEits’ . correcits

0. Which --

MR. ATWATER: Mr. Sause, I am going to object at

—ct
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this point. You are not only going well beyond the cross
examination in Court, you are just as aware as any of us in
this room of surveying practices whereby a field crew does
not make up the survey plats and make the final decisions.
MR. SAUSE: Well, may I proceed now?
MR. ATWATER: Yes, sir. Go ahead.

BY MR. SAUSE:

0. But you were not -- what you were doing in the
office was more or less -- and I want you to be accurate abouf
this so I will take out the more or less -- but what you were

doing could accurately be characterized as making mathematical
or trigonometric computations; is that not correct, from data

supplied to you by the crew?

A Correct.

0. That would be correct?

. Yes, sir.

0. So that-if the é?ew came back -- and I'm just

giving you a tremendous hypothetical right now -~ and gave

you the coordinates -~ well, they wouldn't give you -- what?

A, They would give me angles and distances.
0. And give you angles and distances for a five hundrg

d
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foot -- which would come out mathematically to a five hundred

foot line, you would necessarily have to come out mathematicallly

to the five hundred foot line. You see what -- you were --

the raw materials --

A No, ‘sir,  No =--
0. Froacontrolthesstrviedr?
A This is not correct, sir. Had they made any error

in what we call the traverse in their angles and distances,

this would have shown up when the traverse was closed.

0. Right.

A, You bEgin atta REINE -Yourmust @nd at .apaoint.

0. Right.

A At the same point. This was not what we would call

an open line traverse.
0. I understand.
A. So, therefore, had they made any kind of an error -
if they had said this line was ~- say five hundred feet --
okay? -- and it was only four hundred feet, then my traverse
wéuld have had an error of a hundred feet in the closure.

0. That's correct. So -~

a. Then we would have to go back and find where the
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error was made.

0. So the fact that taking arbitrarily a line on this

Exhibit Q, the north fifty-seven degree five minute fifty-fouf

second east line appear --

A Y @Sry LS T o

0. You computed that line from figures they gave you?
A. That 1€ Cerrect, Sit"

0. But the decision as to where the beginning and

ending points actually were, down to a fine pencil point of
exactly where they were, the decisions as to where to begin

and end that line were made by the crew?

A W ellel's, ==
0. In the field.
A I can't say yes to that because we are picking a

bad line, to tell you the truth, because this is a fence line

What they did --

0. I understand.

A -~ located a fence post, located some fence posts
down here and then located the mean high water line -=- say in
here -- from which --

0. Well, let's take the next line which begins at a
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fence post and ends at a stone,
A. Correct.
0. Now, they brought you figures back and they

selected the fence post and the stone and the figures they

gave you came out to that line mathematically, as I under stang

bl

A (Clovea @A

0. But the initial choice of the fence post and the
stone -- leaving aside that it's good surveying practice. I'f
not questioning that -- but the choice of the fence post and

the stone as the beginning and ending points were those of thd
field crew and not you because you weren't there when they

made the decision, right or wrong?

A, Well, yes. Essentially that's absolutely correct.
0. What I said is correct?
A I say essentially -- yes, what you say is ceorrect,

They would have picked out that fence post.and located that
they turned an angle and distance and located that stone.

0. So, in point of fact, when the field crew brought
back its field notes you were -- and I'm not trying to be

facetious -- but you were the slave of those figures in that
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book because each one of the angles that came out -- or, that

they gave
you could
that they

A

survey or
A.

0.

0.
and we are
suppose is
A.
0.
A,

0.

=

were on the property that the opening that was there was some-

what unusual in that it had stone or riprap on both sides of

i m?)

A

you came out to a certain line and the only thing
do would be to reduce that to the paper to make sur
all came together and closed; is that right?

That is correct,

Now, you say that you did plat out the Metcalf

a prior survey of this property?

Yes,. Of our property, sir.

Of the Aaron property,

Of the Aaron property,

Right. Now, we are talking again about Exhibit 0
talking very roughly about this area, which I
indicated as marsh --

Yes, sir,

-=_at the northernmost part on the Chesapeake Bay?
"YES: Siik

Now, did it not appear to you at the times that yo

Well, noy T _wouldn't say thatit was unusual.

1374
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Because quite a few places where you have inlets on a body of
water, such as this where it spreads out; if you don't main~
tain the inlet it can close on you. You know, all along the
Bay you've got revetments set out --

Q. If I teld you that opening was totally closed now
that wouldn't surprise you either; would it?

MR, ATWATER: You are not putting that in the
record.

MR. SAUSE: I object and move to strike.

MR, ATWATER: All right.

THE WITNESS: I think it would surprise me to some
extent because it was all sand right there, The rock was
there --

BY MR. SAUSE:

0. Did it not seem unusual to you in 1973 when you
saw this that this opening went at almost a direct right

angle through the sand bar?

A No, not really.
0. I know the Lord works in mysterious ways, but didn
that -- with such geometric precision, that didn't appear to

you to be unusual?
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MR. ATWATER: I object to the characterization.

TWHE SVITNESS -+~ Notf readsdy.

MR. ATWATER: ~- I do not think the photographs
show geometrically precisionly at right angles.

BY MR. SAUSE:

0. Do you recall having seen what the first witness
in this case -- did ycu hear his testimony, the engineer from
A Was he a geologist or something on this order?

0 Yes.
B Yes, sir, I heard his testimony.
0. And you heard him say that along the old streambed

that there were still indications of the o0ld streambed with

waltter: in., k2

A Yes, I did hear him say that.
0. And did you 'see that at the time you were there?
A No. Recause what I saw, sir, was a bunch of

Merkle bushes and swampgrass and so forth,

0. And so you have never got down in there and
LookKedR
A Yes, I was down in there. I truly was.

0. You were down in it?
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A Yés.« - I waS on this Doiht of land;, sir,
0. But you didn't see what he claimed to see? That
is, the old opening? Not through but the -- an old channel

with water in it.

A Oh. Yes. That's all wetlands in there. There's

all water in there.

0. Well, I'm speaking of the channel rather than =--
you didn't see the bed of this o0ld channel there with water
A 15

A I‘didn't == no, I can't honestly say I saw the bed
of a channel.

0. And you really can't say, can you, whether the
field crew did?

A No, I honestly cannot say. When we come up with
a discrepancy in the distance we\questioned it. I questioned
it. I computed the Metcalf survey out, which had an error of
closure of a hundred and some feet. - .I computed my shoreline
compared to his, which had a difference of 227.6 feet. That's
Straight line distance; not the different breaks, you know,
up and down, »

0. So that was --
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A My distance from here to here is 227,6 feet longer
than what the Metcalf survey called from where he hit the Bay
to where he left the Bay.

0. Which I think is comething like a ten or fifteen

percent difference? Just speaking in terms of percentages,

A Probably. His was eighteen hundred feet and ours
is two thousand. I mean, you know, in rough figures.

0. In rough figures., Better than ten percent?

A Yes,

MR. SAUSE: May I borrow your Nuttle plat a minute,
the one that....
BY_ NR-.=SAUSE:
0. We are talking about this disputed area, which our
mutual friend, Bill Nuttle, has shown as an apparent overlap.

And the heavy line here is --

A I have a clearer one of that. Here it is, I believe,

0. This is the one that shows the three different

overlays and --

A. The heavy line is the Metcalf.
0 The heavy line is the Metcalf,
A. The heavy dash line here is the Metcalf.
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0. Now, the Metcalf line is north sixty-one degrees
one minute east -- forget the distance for a minute -- and
the lines that you came up with for the mouth are, as shown
there, are radically different? Just the directions of it.

A Right.

MR, ATWATER: I object to the radically but proceed.

BY MR. SAUSE:

0. Well, they are different?

A. Well, they are different by maybe -- what? --

0. And that doesn't seem --

A -~ twenty degrees.

0 Wedil, ==

A. I say, you know, if you move this line down here

you are talking about, what? twenty-five degrees probably.

0. Well, your line, of course, is the dotted one?
A. That's correct.
0. So when I said radically different, I'm sorry, I'l]

take out the radical. But it does appear rather different --
MR. ATWATER: The plat shows a difference.
BY MR. SAUSE:

0. It shows a difference to me when one line goes
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northeast and the other goes southeast,
A. Give me Course number fifty-two over here, please.
Just read number fifty-two, wherever it happens to be.
(Pause) Okay. Right,
0. That is -- when one line is going northeast and
the other goes southeast, that is different? I mean, I'm
reading the plat right?
A Yes, sir.
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