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EQUITY NO. 5766 iORWARD 

Exhibits P, Q, R, S, and T; Agreed Issues and Certificate of Counsel filed. 

Dec. 8, 1976 -- Trial continued before Harry E. Clark, Judge; Joseph McGrath, 
Court Reporter. Plaintiff's motiore to include Exhibits 1 through 6, Exhibit R 
and Exhibit A through T heard and granted. Plaintiff's witnesses were sworn 
and examined.  Defendant's witnesses were sworn and examined. Mr. Atwater 
submitted Defendant's Trial Memorandum. Counsel were heard in closing 
argument. Plaintiff's Trial Memorandum to be submitted within 30 days. 

March 2, 1977 -- Plaintiff's Memorandum filed. 
March 22, 1977 — Defendant's Additional Memorandum filed. 

September 16, 1977 — Decision and Appendix A (Sept. 15, 1977 JUDGE CLARK) 
filed.  Copies mailed to counsel. 

October 13, 1977 ~ Order of Appeal to the Court of Special Appeals of 
Maryland and dertlficate of service filed. 

January 5, 1978 — Motion And Order For Extension Of Time For Filing Record 
and Order of the Court of Special Appeals of Maryland extending the time 
for filing the record until January 13, 1978 filed. 

February 10, 1978 — Motion And Order For Extension Of Time For Filing Record 
and Order of the Court of Special Appeals of Maryland extending the time 
for filing the record unOtl February 13, 1978; and Supplemental Petition 
For Extension Of Time for Filing Record and Order of the Court of Special 
Appeals of Maryland extending the time for filing the record until March 31, 
1978 filed. 

March 31, 1978 ~ Transcript of Testimony filed. 

March 31, 1978 — Certified copy of record delivered to Court of Special 
Appeals of Maryland by Joseph McGrath, Court Reporter. 

August 28, 1978 — Copy of Order of the Court of Appeals of Maryland, Petition 
Docket No. 222, Sep. Term, 1978, denying the Petition for a Writ of 
Certiorarl filed. 

November 9, 1978 — Mandate from the Court of Special Appeals of Maryland, 
No. 108, September Term, 1978 - 104.6-78 Per Curiam filed. Judgment 
affirmed. Costs to be paid by appellants. 

February 19,2009— Notice Regarding Contemplated Destruction of Exhibits filed. 
Copies mailed to The Honorable John W Sause, Jr. and Charles Atwater Esq. 

March 13,2009— Plaintiff's exhibits returned to The Honorable John W Sause Jr 
and receipt filed. 

March 24,2009 — Defendant's exhibits destroyed. 
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IN THE CIRCUIT COUR'n 

FOR QU1EN ANNE'S COUNTY, llARYLAND 

TITLE 

KENT ISLAND ESTATES 
CORPORATION, INC. 

a Maryland corporation, 
Stevensville, Maryland 21666 

Complainant 

vs. 

EAST BAY COLONY ASSOCIATES, 
a Limited partnership 
serve on; 
WILLIAM E. DIXON, partner 
550 Ritchie Highway 
Severna Park, 
Anne Arundel County, 
Maryland 21146 

SAMUEL J. AARON 
416 North Charles Street 
Baltimore, Maryland 21201 

REBECCA AARON 
416 North Charles Street 
Baltimore, Maryland 21201 

MARYLAND NATIONAL REALTY 
INVESTORS, INC. 

a Maryland corporation 
serve on; 
JOHN M. NELSON, III 
Resident Agent, 
10 Light Street 
Baltimore, Maryland 21202 

JOHN M. NELSON, III, Trustee 
10 Light Street 
Baltimore, Maryland 21202 

WILLIAM T. DEFINE, Trustee 
10 Light Street 
Baltimore, Maryland 21202 

Respondents 
William E, Dixon S 

COUNSEL FOR COMPLAINANT 
John W. Sause, Jr. 
J. Donald Braden 
758-0970 

COUNSEL FOR RESPONDENTS 
Mylander, Atwater, Carney & Stone 
Charles C. W. Atwater 
1211 W. R. Grace Building 
Baltimore, Md. 21202 
752-6254 

EQUITY NO.. 5766 

DOCKET ENTRIES 

1-Filed Jan. 14, 1976.  Bill of Complaint To 
Quiet Title And For Injunction and Exhibits A 
thru 0. 

2-Filed Jan. 14, 1976. Motion To Limit Service 
of Exhibits. 

3-Filed Jan. 14, 1976. Order of Court granting 
above Motion. 

Jan, 14, 1976. Summons issued for defendants. 

4-Filed Jan. 22, 1976.  Summons for John M. 
Nelson, III, Trustee returned served. 

5-Filed Jan. 22, 1976.  Summons for William 
T. Define, Trustee returned served. 

6-Filed Jan. 22, 1976.  Summons for Maryland 
National Realty Investors, Inc. returned 
served on John M. Nelson, III, Resident 
Agent.     , 

7-Filed Jan. 23, 1976. Summons for East Bay 
Colony Associates returned served on William E. 
Dixon. 

8-Filed Jan. 26, 1976.  Summons for Rebecca 
Aaron returned served. 

9-Filed Jan. 26, 1976.  Summons for Samuel 
J. Aaron returned served. 

10-Filed Mar. 26, 1976. Respondents' Answer To Bill 
of Complaint and certificate of service. 

11-Filed April 15, 1976.  Petition to Add 
William E. Dixon as Party Respondent and 
Limit Service of Exhibits and certificate 
of service. 

12-Filed April 15, 1976.  Order of Court grant- 
ing above Petition. 

April 15, 1976.  Summons issued for William 
E, Dixon with copy of Bill of Complaint, 
Petition and Order. 

13-Filed May 3, 1976. Summons returned showing 
service on William E. Dixon April 28, 1976, 

Sept. 27, 1976.  Answer Of William E. Dixon To 
The Bill of Complaint and certificnte of service, 

Oct. 15, 1976. Trial before Harry E. Clark, 
Judge; Joseph McGrath, Court Reporter, Counsel 
were heard. Plaintiff's witness was sworn and 
examined. Trial continued. 

Oct. 15, 1976, Stipulation of Agreed Facts and 
over 

STATEMENT    OF    COSTS 

Appearance fee. 
Clerk's fee  
Clerk's Additional. 
Record   

PLAINTIFF'S 

 $. 
 $. 

10,00 
40.00 Re-32^8 

%. 
Sheriff's fee B. City       S      50.00 
Sheriff's Additional A .A 10. no 

Appearance fee. 
Clerk's fee  
Clerk's Additional. 
Record   
Sheriff's fee  

DEFENDANT'S 

 $_ 
 $_ 
 $_ 
 $_ 

10.00 

' '^"OTin1 
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JOHN   T     >-,/, YNARO, 
CLEPK 

(Llrrk of the UliTruil  C£.inu-t 
FOR TAL80T COUNTY 

EASTON, MD. 21601 

TELEPHONE:  822-^510 

NOTICE TO COUNSEL 
Datp  October 19, 1976 

•     • -•• ••••     ••n^i I»I. -i •   m    HHWI   —^—I m 

RE:  Kent Island Estates Corp.,Inc. 
-vs- 

East Bay Colony Associates, et al 

THE ABOVE CASE (S) HAS (HAVE) BEEN SCHEDULED FOR A Court  TRIAL 

ON December 8, 1976 , AT 9:00 O'clock,  A. M» 

Please determine promptly whether this date is suit- 
able.  A request for a change of trial date will only be granted 
for any of the following reasons:  (a) conflict with other 
commitments, (b) unavailability of witnesses, (c) pending dis- 
covery proceedings, or (d) any other adequate reason.  All such 
requests must be made to the Assignment Clerk within thirty 
(30) days of the receipt of this notice. Thereafter no contin- 
uance will be considered by the_ Court except In accordance with 
the appropiate provisions of Maryland Rule and Second Circuit 
Rule 527. 

Please acknowledge receipt of this notice by sign- 
ing and returning the enclosed card. 

Charles F. Madden 
Assignment Clerk 

John W. Sause, Esq., 
294 North Commerce Street 
Centreville, Maryland 21617 

Charles C. Atwater, Esq., 
1211 Grace Building 
Baltimore, Maryland 21202 

Clerk of the Court 
Circuit Court For Oueen Anne's County 
Courthouse 
Centreville, Maryland 21617 
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KENT ISLAND ESTATES 
CORPORATION, INC. 

Complainant 

v. 

EAST  BAY  COLONY  ASSOCIATES 
et  al. 

Respondents 

STATE OF MARYLAND 
IN THE 

CIRCUIT COURT 
FOR 

QUEEN ANNE'S COUNTY 

Criminal case number 

Law case number 

Equity case number 

Juvenile case number 

5766 

TO THE CLERK OF COURT: 
Kindly issue summons for the named person (s) to be and appear before this Court to testify in the above 

entitled proceeding as follows: 

Date Time Location of Court House 

1045/76 9:45 Centreville,   Maryland 
Room 
Courtroom 

To testify for 
Complainant 

Name/address/telephone/signature of person requesting summons: 
Sause   &  Braden Centreville,   Maryland  21617 
204  North  Commerce   St. 758-0970 

Signature 

NAME NAME NAME 
ANTHONY   E.    MOORE ROBERT   SNYDER REGINALD  W.   JONES 

ADDRESS ADDRESS ADDRESS 
Burrisville  Road Reginald W.   Jones  Realty 

CITY/TOWN AND ZIP 
Centreville,   Maryland  2161' 

CITY/TOWN AND ZIP 

Stevensville,   Md.   21666 

CITY/TOWN AND ZIP 

Stevensville,   Md.   21666 
COUNTY COUNTY COUNTY 

Queen  Anne's Queen  Anne's Queen  Anne's 
] Summons Duces Tecum Summons Duces Tecum Summons Duces Tecum 

Attached Attached Attached 

To be completed by Clerk of Court and Sheriff of said county 

Sheriff's Return Sheriff's Return Sheriff's Return 

Served //• /    7^ Time Wffa, Served /#    f    7<i Time /. //»< Served//-_ <   . //, Time  ///, 
If Non Est 
State Reason 

If Non Est 
State Reason 

If Non Est 
State Reason 

aMf JUcMu, ^/pOsCt*. SheViff / ,    . /             /S     / Z^Z^M    C-/^/ 
•/ 7 

TO THE SHERIFF: 

You are hereby commanded to summon the named person to testify as stated above. 

By ORDER of THE HONORABLE George B.  Rasin,  Jr. ,  CHIEF JUDGE of said Court. 

of   October ; 19 76. IssuefirthW V^^ 

Jl^OCT    8 1976 /'^Asj/rt ̂ ^> 
Clerk 





KENT ISLAND ESTATES 
CORPORATION, INC. 

Complainant 

v. 

EAST  BAY  COLONY  ASSOCIATES 
et  al. 

Respondents 

STATE OF MARYLAND 
IN THE 

CIRCUIT COURT 
FOR 

QUEEN  ANNE'S COUNTY 

Criminal case number 

Law case number 

Equity case number 

Juvenile case number 

5766 

TO THE CLERK OF COURT: 
Kindly issue summons for the named person (s) to be and appear before this Court to testify in the above 

entitled proceeding as follows: 

Date 
10/15/76 

Time 
9:45 

Location of Court House 

Centreville,   Maryland 
Room 

Courtroom 

To testify for 

Complainant 

Name/address/telephone/signature of person requesting summons: 
Sause   &  Braden Centreville,   Maryland   21617 
204   North  Commerce   St. 758-0970 

Signature 

NAME 
ROBERT   C.   WEBSTER,    JR. 

Project Forester 
ADDRESS 

Department of 
Natural   Resources 

CITY/TOWN AND ZIP 
County  Office  Building 

Centreville,   Marvland  21617 
COUNTY 

Queen  Anne's 
j] Summons Duces Tecum 

Attached 

To be completed by Clerk of Court and Sheriff of said county 

Sheriff's Return 

Served 

If Non Est 
State Reason 

s&yp/^s'   Timv>: ^^' 

Sheriff-^^^7^^ 

TO THE SHERIFF: 

You are hereby commanded to summon the named person to testify as stated above. 

By ORDER of THE HONORABLE      George B. Rasin,  Jr. , CHIEF JUDGE of said Court. 

Issued this      5 th day of October ,19   76. 

1,1 OCT    8 1976'- 
¥^sjy. 3^6 

Clerk 





KENT   ISLAND  ESTATES 
CORPORATION,   INC. 

Complainant 

WATE OF MARYLAND 
IN THE 

CIRCUIT COURT 
FOR 

QUEEN  ANNE'S COUNTY 

v. 

EAST BAY COLONY ASSOCIATES 
et al. 

Respondents 

Criminal case number 

Law case number 

Equity case number 

Juvenile case number 

5766 

0 THE CLERK OF COURT: 
Kindly issue summons for the named person (s) to be and appear before this Court to testify in the above 

ititled proceeding as follows: 

Date 
10/15/76 

Time 
9:45 

Location of Court House 

Centreville,   Maryland 

Room 

Courtroom 

To testify for 

Complainant 

Name/address/telephone/signature of person requesting summons: 
Sause   &  Braden Centreville,   Maryland  21617 
204   North  Commerce  St. 758-0970 

^ .^drr-jU^GioJvkJ 
(J Signature 

NAME 
ROBERT  C.   WEBSTER,   JR. 

Project  Forester 
ADDRESS 

Department of 
Natural  Resources 

CITY/TOWN AND ZIP 
County  Office  Building 

Centreville,   Marvland  2161' 
COUNTY 

i 

Queen Anne's 
J Summons Duces Tecum 

Attached 

To be completed by Clerk of Court and Sheriff of said county 

Sheriff's Return 

Served                                   Time 

If Non  Est 
State Reason 

Sheriff 

0 THE SHERIFF: 

You are hereby commanded to summon the named person to testify as stated above. 

By ORDER of THE HONORABLE      George B.  Rnsin,  Jr. , CHIEF JUDGE of said Court. 

Issued this      5 th day of October ,19   76. 

Clerk 
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KENT ISLAND ESTATES 
CORPORATION, INC. 

Complainant 

v. 

EAST  BAY  COLONY  ASSOCIATES 
et  al. 

Respondents 

STATE OF MARYLAND 
IN THE 

CIRCUIT COURT 
FOR 

QUEEN ANNE'S COUNTY 

Criminal case number 

Law case number 

Equity case number 

Juvenile case number 

5766 

TO THE CLERK OF COURT: 
Kindly issue summons for the named person (s) to be and appear before this Court to testify in the above 

entitled proceeding as follows: 

Room 
Courtroom 

To testify for 
Complainant 

Date Time Location of Court House 

10/15/76 9:45 Centreville,   Maryland 

Name/address/telephone/signature of person requesting summons: V .  (j^cT^^-^^ C&/L^---<i&-^^' 
Sause & Braden        Centreville, Maryland 21617  fr~ 
204 North Commerce St.       758-0970 1/ 

Signature 

NAME 
ANTHONY  E.   MOORE 

ADDRESS 

Burrisville   Road 

CITY/TOWN AND ZIP 
Centreville, Maryland 2161"'  _.      ,,.   .., n-,CCc •* Stevensville, Md. 21666 

COUNTY 

Queen Anne's 
1 Summons Duces Tecum 

Attached 

NAME 

ROBERT   SNYDER 

ADDRESS 

CITY/TOWN AND ZIP 

COUNTY 

Queen Anne's 

1 Summons Duces Tecum 
Attached 

NAME 

REGINALD  W.   JONES 

ADDRESS 
Reginald W.   Jones  Realty 

CITY/TOWN AND ZIP 

Stevensville,   Md.   21666 
COUNTY 

Queen  Anne's 

r~] Summons Duces Tecum 
Attached 

To be completed by Clerk of Court and Sheriff of said county 

Sheriff's Return Sheriff's Return Sheriff's Return 

Served                               Time Served                                 Time Served                               Time 

If Non Est 
State Reason 

If Non Est 
State Reason 

If Non Est 
State Reason 

Sheriff Sheriff Sheriff 

TO THE SHERIFF: 

You are hereby commanded to summon the named person to testify as stated above. 

By ORDER of THE HONORABLE George B. Resin,  Jr. , CHIEF JUDGE of said Court. 

Issued this 5 th day of October , 19 76. 

Clerk 

' 





KENT ISLAND ESTATES 
CORPORATION, INC. 

Complainant 

v. 

EAST BAY COLONY ASSOCIATES 
et al. 

Respondents 

STATE OF MARYLAND 
IN THE 

CIRCUIT COURT 
FOR 

Queen  Anne's     COUNTY 

Criminal case number 

Law case number 

Equity case number 

Juvenile case number 

^2££_ 

TO THE CLERK OF COURT: 

Kindly issue summons for the named person (s) to be and appear before this Court to testify in the above 
entitled proceeding as follows: 

Date 

12/8/76 

Time 

9:46 

Location of Court House 

Easton,   Maryland 

Room 

Courtroc 

Name/address/telephone/signature 
Sause   &  Braden 
2 04  North  Commerce   S 

ijdaton,   Maryland courtroom, Comn 

ure of person requesting summons: l)C^A^-^ ^ 
Centreville,   Maryland  21617 Signatui 

t.        758-0970 | 

To testify for 

Complainant 

OJUULA 

NAME 
ROBERT C. WEBSTER, JR. 

Project Forester 
ADDRESS 

Department of 
Natural Resources 
CITY/TOWN AND ZIP 

County Office Building 
Centreville, Maryland 2161^ 

COUNTY 

Queen Anne's 
1 Summons Duces Tecum 

Attached 

To be completed by Clerk of Court and Sheriff of said county 

Sheriff's Return 

^ OCT 2 0 1976 
Served  Ib'^^lL iW/'/M/l 
If Non Est 
State Reason 

Sheriff 

TO THE SHERIFF: 

You are hereby commanded to summon the named person to testify as stated above. 

By ORDER of THE HONORABLE George B.  Rasin,  Jr. p  CHIEF JUDGE of said Court. 

Issued this 21st day of    October , 1976. 

/V^Ju/J. (I<u/s 
Clerk 





KENT ISLAND ESTATES 
CORPORATION, INC. 

Complainant 

v. 

EAST BAY COLONY ASSOCIATES 
et al. 

Respondents 

STATE OF MARYLAND 
IN THE 

CIRCUIT COURT 
FOR 

Queen Anne'(fiQuNTy 

Criminal case number 

Law case number 

Equity case number 

Juvenile case number 

-S2££- 

TO THE CLERK OF COURT: 

Kindly issue summons for the named person (s) to be and appear before this Court to testify in the above 
entitled proceeding as follows: 

Date 

12/8/76 

Time 

9:66 

Location of Court House 

Easton,   Maryland 

Room 

Courtroom 

To testify for 

Name/address/telephone/signature of person requesting summons: 
Sause  &  Braden Centreville,   Maryland  21617 
204  North Commerce  St. 758-0970 

.Complainant      / 

Signature 

NAME 

ANTHONY   E.   MOORE 
ADDRESS 

Burrisville  Road 

CITY/TOWN AND ZIP 

Centreville,   Md.   21617 
COUNTY 

Queen Anne's 

] Summons Duces Tecum 
Attached 

NAME 

ROBERT   SNYDER 

ADDRESS 

CITY/TOWN AND ZIP 

Stevensville,   Md.   21666 
COUNTY 

Queen Anne's 

] Summons Duces Tecum 
Attached 

NAME 

REGINALD  W.   JONES 

ADDRESS 

Reginald W.   Jones  Realty 
CITY/TOWN AND ZIP 

Stevensville,   Md.   21666 

COUNTY 

Queen Anne's    . 

^ Summons Duces Tecum 
Attached 

To be completed by Clerk of Court and Sheriff of said county 

Sheriff's Return Sheriff's Return Sheriff's Return 

Served  jp-^^lL      Time ^'7/> 

If Non Est 
State Reason 

^ AJJL A- 

^2- 
Served //j ^ j& /^Time y m 

If Non Est 
State Reason 

S^ff^w^ eJL+j'- 

Served ^  - ^ 7^  Time  7-f"/^ 
If Non  Est 
State Reason 

h*fo^k/*£- £/^A 
TO THE SHERIFF: 

You are hereby commanded to summon the named person to testify as stated above. 

By ORDER of THE HONORABLE George B. Rasin,  Jr. , CHIEF JUDGE of said Court. 

Issued this      2l8t day of     October , 19 76. 

^OCT 2 6 1976  ; Clerk 





I I 
WALTER C. MYLANDER, IR. (1910-1966) 

CHARLES C.W. ATWATER 

DWICHT C. STONE 

EUGENE A.ARBAUCH 

THOMAS A.SHEEHAN 

LAW OFFICES 

MYLANDER, ATWATER 8 STONE 
SUITE 1112, GRACE BUILDING 

CHARLES AND BALTIMORE STREETS 

BALTIMORE, MARYLAND 21202 

October 11, 1977 

TELEPHONE 

752-6254 

AREA CODE 301 

Clerk, Circuit Court 
of Anne Arundel County 

Court House 
Centreville, MD  21617 

Re: Kent Island Estates, vs 
East Bay Colony, et al 

Chancery No: 5766 

Dear Mr. Clerk 

Enclosed please find the original and two copies of 
my Notice to enter Appeal. 

Also enclosed is my check in the amount of $105, as 
per our telephone conversation of today's date, which breaks 
down as follows: 

Sheriff Baltimore City $50.00 
Sheriff A.A. County 10.00 
Appearance fee-Plaintiff 10.00 
Appearance fee-Defendant 10.00 
Preparation of Record 25.00 

Also enclosed is my check in the amount of $30.00 made 
payable to the Clerk of the Court of Special Appeals. 

Reporter. 
I have ordered the transcript prepared by the Court 

Charles C. W. Atwater 

CCWA:gc 
Enclosures 
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V/AI VI.K C. MYLANDrR.IR. flOlO-IBGC) 

CHARi-ES C.\X'. ATWAIEk 

DWtCHT C, STONt 

IUGI Ml    A.ARBAUCH 
THOMAS A. SUtlHAN 

LAW OFFICES 

MYLANDLR^ArWATER 8 STONE 
SUITE I1I2.CRACE BUILDING 

CUARLBS AND BALTIMORE STREETS 

BALTIMORE, MARYLAND 2120;? 

October  11,   1977 

TUEPMOKt 

7S»-e 
ARtA CODE 301 

Mr. Joseph McGrath 
Consolidated Reporting 
12611 Cambleton Drive 
Upper Marlboro, MD 20870 

Re: Kent Island Estates, Inc. vs 
East Bay Colony Associates, et al 

Trial: December 8, 1976 in Circuit Court 
for Queen Anne's County 

Dear Mr. McGrath: 

I am filing an appeal in the above captioned case.  Please 
prepare the remaining transcript of the December 8th proceedings. 
Please advise me if you wish a deposit. 

Very truly yours. 

Charles C. W. Atwater 

CCWA:gc 
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KENT ISLAND ESTATES 
CORPORATION, INC. 

Complainant 

vs 

EAST BAY COLONY 
ASSOCIATES, et al 

Respondents 

***** 

IN THE 

CIRCUIT COURT FOR 

QUEEN ANNE'S COUNTY 

Chancery No: 5766 

MR. CLERK: 

Please enter an appeal to the Court of Special Appeals of 

Maryland from the Decision dated September 15, 1977 and filed Septem- 

ber 16, 1977 in the above entitled matter. 

CHARLES C. W. ATWATER 
1112 W. R. Grace Building 
Baltimore, Maryland 212 02 
752-6254 
Attorney for Defendants 

I HEREBY CERTIFY that a copy of the foregoing Notice of 

Appeal was mailed this //  day of {L&r Ac/c',   1977 to John W. Sause, 

Esquire at 204 North Commerce Street, Centreville, Maryland 21617. 

CHARLES C. W. ATWATER 
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I I 

KENT ISLAND ESTATES 
CORPORATION, INC. 

Complainant 

vs 

EAST BAY COLONY 
ASSOCIATES, et al 

Respondents 

IN THE 

CIRCUIT COURT FOR 

QUEEN ANNE'S COUNTY 

Chancery No: 5766 

***** 

MR. CLERK: 

Please enter an appeal to the Court of Special Appeals of 

Maryland from the Decision dated September 15, 1977 and filed Septem- 

ber 16, 1977 in the above entitled matter. 

CHARLES C. W. ATWATER 
1112 W. R. Grace Building 
Baltimore, Maryland 21202 
752-6254 
Attorney for Defendants 

I HEREBY CERTIFY that a copy of the foregoing Notice of 

Appeal was mailed this //   day of (('/^dc/L/,   1977 to John W. Sause, 

Esquire at 204 North Commerce Street, Centreville, Maryland 21617. 

CHARLES C. W. ATWATER 



I r 



GEORGE   B. RASIN, JR- 
CHIEF JUDGE 
CHESTERTOWN, MD. 21620 

HARRY  E. CLARK 
ASSOCIATE JUDGE 
EASTON. MD. 21601 

H. KENNETH   MACKEY 
ASSOCIATE  JUDGE 
ELKTON, MD. 21821 

B. HACKETT TURNER, JR. 
ASSOCIATE JUDGE 
CENTREVILLE. MD. 21617 

J. ALBERT  RONEY. JR. 
ASSOCIATE JUDGE 
ELKTON, MD. 21921 

K.THOMAS   EVERNGAM 
ASSOCIATE JUDGE 
DENTON, MD. 21629 

I I 

|_jW 

l&fy £>umb 3)uMctal (Htmttt uf Jlm^Imtft 

September 15, 1977 
CAROLINE COUNTY 

CECIL COUNTY 

KENT  COUNTY 

OUEEN  ANNE'S  COUNTY 

TALBOT COUNTY 

Mr. Charles W. Cecil, Clerk 
Circuit Court for Queen Anne's County 
Court House 
Centreville, Maryland 21617 

Re:  Kent Island Estates Corporation, Inc. 
v. 

East Bay Colony Associates, et al 

Dear Charlie: 

I am pleased to enclose herewith the file in the above 
captioned case together with my Decision.  As I have indicated 
at the bottom of my Decision, I would like you to make photo- 
copies of the Decision, exclusive of the Appendix A attached 
thereto, and mail the same to counsel of record. 

You will note when you open the file that there are three 
Memoranda which were submitted by counsel for the partie^. Jt^, 

re  may^ed-^the ^iatgs jphe^e, wer§- filed with me, but ^KIHHIV^ 
—Mi tfiiem in your docket, so I will be obliged if 

you will do so at your earliest convenience. 

I have entrusted the exhibits in this case, which are con- 
tained in a case that is quite heavy and bulky, with our Circuit 
Court Administrator, Roger Mooney, who will be dropping it off 
to you within the next few days. 

Thanking you for your kind attention to these matters, I 
am 

Cordially yours. 

HARRY E// CLARK 

Enc, 
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HON.   GEORGE B.   RASIN 
HON.   HARRY E.   CLARK 
HON.   H.   KENNETH  MACKEY 
HON.   B.   HACKETT TURNER.   JR 
HON.  J.   ALBERT RONEY.  JR. 
HON.  JAMES A.   WISE 

JR.. CHIEF JUDOC 

1 
ASSOCIATE JUDOES 

I 
CHARLES   W.   CECIL.    CLIHK 

OFFICE OF 

CLERK OF THE CIRCUIT COURT 
FOR QUEEN ANNE'S COUNTY 

CENTREVILLE.   MARYLAND     21617 

758-1773 AREA CODE 301 

May 11, 1976 

John W. Sause, Jr., Esquire 
J. Donald Braden, Esquire 
20h North Commerce Street 
Centreville, Maryland   21617 

Charles C. W. Atwater, Esquire 
%lander, Atwater, Carney & Stone 
1211 W. R. Grace Building 
Baltimore, Maryland   21202 

Re: Kent Island Estates Corporation, Inc. vs. East Bay Colony Assoc. et al 
^y^ No. 5755" ' 

Case has been definitely set for Court Trial on Friday, October 15, 1976, 
at 9:^5 A. M. 

Your attention is invited to Second Circuit Rule 527 and Maryland 
Rule 527. No continuance will be granted unless the Court shall be 
satisfied that such an emergency has arisen, not reasonably forseeable, 
as would result in an injustice if the trial is required to take place. 

Assignment Clerk 
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ASSIGNMENT OFFICE 

CIRCUIT COURT FOR QUEEN ANNE'S COUNTY 
P.O. Box 67 

CENTREVILLE, MARYLAND  21617 
Telephone: 758-1773 

DATE April 6, 1976 

TO: John W. Sause, Jr., Esquire 
J. Donald Braden, Esquire 
2Ch North Commerce Street 
Centreville, Maryland   2l6l7 

Charles C. W. Atwater, Esquire 
Mylander, Atwater, Carney & Stone 
1211 W. R. Grace Building 
Baltimore, Maryland   21202 

BE! Kent Island Estates Corporation, Inc. vs. East Bay Colony Assoc. et al 
Chy. No. 37^6 

THE ABOVE CASE (S) HAS (HAite) BEEN SCHEDULED FOB. Court 

TRIAL ON Friday, October 15, 1976 , at 9-M   A. M. 

Please determine promptly whether this date is suitable.  A 

request for a change of the trial date will only be granted for any 

of the following reasons: (a) conflict with other commitments, (b) 

unarailability of witnesses, (c) pending discovery proceedings, or 

(d) any other adequate reason. All such requests must be made to 

the Assignment Clerk within thirty (30)day8 of the receipt of this 

notice.  Thereafter no continuance will be considered by the Court 

except in accordance with the appropriate provisions of Maryland 

Bule and Second Circuit Rule 527. 
One day has been assigned for the trial of this case. 
Court requires trial briefs to be filed at least one (l) week before 
date of trial. 

Please return postal card promptly. ksBi-Z•**t ^r* 
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IN THE COURT OF SPECIAL APPEALS OF MARYLAND 

EAST BAY COLONY ASSOCIATES, 
et al 

Appellants 

vs 

KENT ISLAND ESTATES CORPO- 
RATION, INC. 

Appellee 

FROM THE 

CIRCUIT COURT 

FOR 

QUEEN ANNES' COUNTY 

Chancery No: 5766 

***** 

SUPPLEMENTAL PETITION FOR EXTENSION 
OF TIME FOR FILING RECORD 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

The Petition of East Bay Colony Associates, Appellants, 

by Charles C.W. Atwater, their attorney, respectfully shows: 

1. Appellants' counsel has been in touch with the Court 

Reporter who should prepare the transcript of testimony in this 

case.  He was first informed that some extension of time would be 

required because of the press of business in the courts, whereby 

the court reporter could not complete the transcript.  Subse- 

quently, he was informed that the court reporter could not find 

"some" of his notes and that the court reporter would confirm 

this fact to the Court of Appeals by direct letter, with a copy 

to the attorney for Appellants. 

2. Appellants' counsel has been endeavoring to reach the 

court reporter for several weeks and has been unable to contact 

him personally.  The secretary of Judge Clark, who was the trial 

judge in the Circuit Court for Queen Annes' County, when she was 

informed of the situation, said that she would speak to the judge 

and have him request the court reporter to act.  Nothing further 

has been heard from the reporter even after this. 
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3. A Petition for Extension of Time was filed on January 

11, 1978 to extend the time for 30 days from January 13, 1978, 

which was the date the transcript and the record should have 

been filed with the court.  This was to be supplemented by the 

letter from the Court Reporter, which counsel for Appellants 

has been unable to obtain.  Time is now growing short, even if 

the court grants the extension requested. 

4. The last word counsel had from the reporter was that 

he was still trying to find the balance of his notes.  In the 

event the reporter is unable to find the balance of his notes, 

it will be necessary for counsel for Appellants and counsel for 

Appellee to get together and possibly confer with the Court to 

see if an agreed statement of the testimony of the second day of 

trial can be prepared.  This obviously will be impossible within 

the present time. 

5. Counsel for Appellant has consulted with counsel for 

Appellee and informs the court that there is no objection to 

this extension by counsel for Appellee. 

WHEREFORE your Petitioner prays that this court may, by 

its order, extend the time for filing the record in the above 

entitled case to March 31, 1978. 

^ 
CHARLES C.W. ATWATER 
1112 W.R. Grace Building 
Baltimore, Maryland 21202 
(301) 752-6254 
Attorney for Appellants 

-2- 
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I HEREBY CERTIFY that on this day of February, 

1978 a copy of the foregoing Supplemental Petition for Extension 

of Time for Filing Record was mailed to John W. Sause, Esquire 

at 204 North Commerce Street in Centreville, Maryland 21617, 

attorney for Appellees. 

^ 

CHARLES C.W. ATWATER 
Attorney for Appellants 

3- 
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IN THE COURT OF SPECIAL APPEALS OF MARYLAND 

EAST BAY COLONY ASSOCIATES, 
et al 

Appellants 

vs 

KENT ISLAND ESTATES CORPO- 
RATION, INC. 

Appellee 

FROM THE 

CIRCUIT COURT 

FOR 

QUEEN  ANNE'S   COUNTY 

Chancery  No:   5766 

***** 

ORDER 

Upon the foregoing Supplemental Petition for Extension 

of Time to File the Record, it is this   day of   

1978 by the Court of Special Appeals of Maryland, hereby 

ORDERED that the time for filing the record in this 

matter be, and is hereby, extended up to and including March 31, 

1978. 

JUDGE 
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5—Foreclosure 

6—Other 

Event                       Date                       Hours           Judge 

Q 



I I 



..•?• 

• 

I 

DATE  

..jjiijit  

'{ 

a 

Jtlujbk. 

NAKX 

'' Q, /b-^f «>  

L.wj[ MONSES  ISJ 

I 
SOKHONSES 

/Ziza^c 

SUED 

COUNTY 

A/9. 

SERVED ... COST, 

^^ o///9Mx   /0 ao_. 
I 
\ r 

I    ^^ >£^_.J-^4^ ^'^ 

4 

i 

i       r 
—t 1— 

N 

SV.'ORH 

MM    .«  



I I 



I 1 
In the Circuit Court of Queen Anne's County 

KENT ISLAND ESTATES CORPORATION, INC. 

• 

vs. 

EAST BAY COLONY ASSOCIATES, ET AL. 

Delivered 
MaOXX the     3l8t Hai 

Certified copy of docket entries , 
exhibits 
and  original  papers 

Chancery No.  5766 

March 
19 78 

Test: 

LAL^LA^CC^ ^u. Uc^-*-^-' 

I HEREBY CERTIFY, that on the 

nineteen hundred and  

Clerk 

1 

day of /^^ 

I received under cover from the Clerk of 

the Circuit Court for Queen Anne's County, the above record. 

IN TESTIMONY WHEREOF, I hereunto set my hand and affix the seal of the 

Circuit Court for   _ County> on ^ Jf) 

day of - X?/^-/-  -ineteen ^undr^d^^^Zl 

Clerk of the Circuit Court for County. 

RE; 

( 
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HOWARD E.FRIEDMAN 
CLERK 

l l 

jAnmtpoIixs $&, 21401 

ml& 

TELEPHONE   269-3G46 

Mr. Charles W, Cecil, Clerk 
Circuit Court far Queen Anne's County 
Court House 
Centreville, Maryland 2l6l7 

DAVID L.TERZIAN 
CHIEF   DEPUTY 

THAYER  A.LARRIMORE 
DEPUTY 

August 25,   1978 

Re:   East Bay Colony Associates et al vs. Kent Island Estates 
Corporation, Inc. 

No. lo3   , September Term, 197 8 

Dear Mr.   Cecil 

Enclosed is a copy of an order of the Court of Appeals of 
Maryland, Petition Docket No.  222  , September Term, 1978 
(Civil), denying the Petition Tor a Writ of Certiorari filid~n 
behalf of the above-named appellant.  Will you please make the 
appropriate docket entry in the transcript of record which has 
been returned to your court. 

Very truly yours. 

owaYd E. PriedWi Howa 
Cle/t 

HEF:meb 

Enclosure 

cu yt^^jC,   ^c-^St^    ) 9/97P 

j/jy/? ?? 
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EAST BAY COLONY 
ASSOCIATES et al. 

v. 

KENT ISLAND ESTATES 
CORPORATION, INC. 

In the 

Court of Appeals 

of Maryland 

Petition Docket No.    222 

September Term,  197^ 

(No. 10B  ,  September Term,   1978 

Court of Special Appeals) 

ORDER 

Upon consideration of the petition for a writ of certiorari to the Court of 

Special Appeals in the above entitled case, it is 

ORDERED, by the Court of Appeals of Maryland, that the petition  be, and 

it is hereby, denied as there has been no showing that review by certiorari is desirable 

and in the public interest. 

/s/    Robert  C.   Murphy 

Chic\ Judge 

Date:      August     18,   1978. 

^Sr 
mm2% m 

QUEEN AHHE'S 
9- /3 

COUNTY 

FTUD 
AUG 22 1978 

HOWARD E. FR(EDMAN  CLERK 
COURT OESPECAL A'^ 

OF MARVLAND 



I I 



Court of Special Appeals 
of Maryland 

No .10.8. , SEPTEMBER TERM, 19..7.8... 

 i;a.a.t..£ay...CLQljQr)y..Aasp.clajt.eLS.>...fi.t..al. 

vs. 

Kent Island Estates Corporation, Inc. 

DISPOSITION OF APPEAL IN COURT OF SPECIAL APPEALS: 

10-6-78  -  Per Curiam filed.     Judgment affirmed.     Costs  to be  paid by- 
appellants. 

TRANSCRIPT 

RETURNEDTO c.-l-e.rk>. circ.^Lt; c9.U]-"t for Queen Anne's County 

 Centreviiig^..Mary.laja£l.5l6l7. Date...N.o.y.ejBibs.r...6.*.-J.9.za. 

BY . FIRST CLASS MAIL.., 

REMARKS: 

/Z^^^^ri  
)%T^warfi'Br'fewedman.   Clerk 

N0V9   1978 

CIRCUIT COURT 
QUEEN ANNE'S CO,' 





'MANDATE 
Court of Special Appeals of Maryland 

No.    108     , September Term, 19 78 

East Bay Colony Associates,   et al 

vs. 

Kent Island Estates Corporation, 
Inc. 

October 6, I978 - Per Curiam filed. 
Judgment affirmed. Costs to be paid 
by appellants. 

November 6, 1978 - Mandate issued. 

STATEMENT OF COSTS: 

In Circuit Court: for Queen Anne's County 

Record 2 5.00 
Stenographer's Costs 322.00 

In Court of Special Appeals: 

Filing Record on Appeal  30.00 
Printing Brief for Appellant  327.31 
Reply Brief  
Portion of Record Extract — Appellant 1,214.04 
Printing Brief for Cross-Appellee  

Printing Brief for Appellee  437.00 
Portion of Record Extract — Appellee  
Printing Brief for Cross-Appellant  

STATE OF MARYLAND, Set: 

I do hereby certify that the foregoing is truly taken from the records and proceedings of the said 

Court of Special Appeals. 

In testimony whereof, I have hereunto set my hand as Clerk and affixed 

the seal of the Court of Special Appeals, this sixth day 

of November A.D. 19    78 

Clerk oi/the Court of Special Appeals of Maryland. 

Costs shown on this Mandate are to be settled between counskl and NOT THROUGH THIS OFFICE. 



. 

• 



UNREPORTED 

IN THE COURT OF SPECIAL APPEALS 

OF MARYLAND 

No. 108 

September Term, 1978 

EAST BAY COLONY ASSOCIATES, 
et al. 

V. 

KENT ISLAND ESTATES CORPORATION, 
INC. 

Lowe 
Mason 
MacDaniel, 

JJ. 

Per Curlam 

Filed:   October 6, 1978 





In January 1976, the appellee, Kent Island Estates Corporation, 

Inc., brought a proceeding in equity in the Circuit Court for Queen 

Anne's County against the appellants. East Bay Colony Associates and 

their mortgagees, (hereinafter referred to as the appellant) to remove 

a cloud and quiet title.  The piece of property in question was claim- 

ed by the appellant as the result of a dispute as to which of two 

"streams" constituted the boundary between the respective estates. 

The lower court found that the appellee had good title to the dis- 

puted property but included the proviso that the appellant be allowed 

to use the channel which runs through the appellee's property.  The 

appellant now questions whether the lower court applied the correct 

law in determining the boundary between the two estates.  We will 

affirm. 

The adjoining properties are known as Kent Island Estates, 

owned by the appellee, and East Bay Colony (formerly known as the 

Benton or Tolson farm), owned by the appellant.  They are separated 

by the waters of Tolson Creek and an inlet from the Chesapeake Bay 

to Tolson Creek and are located along the bay front of Kent Island 

in the Fourth Election District of Queen Anne's County, Maryland. 

Kent Island Estates lies to the north, and East Bay Colony to the 

south. 

The judge below found that the appellee acquired title to its 

property by a deed from the Romancoke Holding Company dated June 27, 

1969, and that, exclusive of lot sales made by them to private 

individuals not here involved, the appellee and its predecessors in 

title have had record title to the tract known as Kent Island Estates 

from March 1950 up to the present time.  The disputed area, a sand 
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bar, was also a part of Kent Island Estates although not included 

within the lots into which the bulk of the tract was subdivided. 

The appellant acquired title to the land adjoining appellee's land 

by deed from Samuel J. Aaron and Rebecca Aaron, his wife, dated 

September 11, 1973.  The appellant's predecessors in title had 

record title to that farm but, according to the lower court, "had 

no record title to the . . . property that is the subject of this 

dispute." 

In 1970, because the natural inlet to Tolson Creek had closed 

up, the then-president and principal owner of the appellee corpora- 

tion dredged a new channel through the narrowest part of the 

peninsula sand bar which extends down from the bulk of his property. 

This point was north of the old inlet to Tolson   Creek.  The dispute 

arose because, prior to taking title to its property in 1973, the 

appellant commissioned a survey, which survey used the new inlet as 

the boundary rather than the old inlet which had been used in previous 

surveys.  Thus, the appellant's deed was written to include the dis- 

puted property.  The lower court stated: 

"Prior to the Ward survey of 1973, the record 
titles to both properties were entirely con- 
sistent and compatible with each other." 

As the appellant admitted in its oral argument, if the new inlet had 

not been made, the disputed property would clearly have belonged to 

the appellee. 

A plat which depicts the differences between the parties regard- 

ing the location of the property line is included herein. 

The lower court accepted as its own the conclusions of the 

appellee's expert in geology and sedimentology.  These included: 
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"b.  [The peninsula, the ownership of which 
is disputed] was formed by the action of a strong 
seasonal current running from North to South in 
the Chesapeake Bay parallel to the Western Shore 
of Kent Island. . . . 

c. The old inlet is the only natural drain 
for the waters of Tolson Creek to the Chesapeake 
Bay and has served as such ever since the mouth of 
this creek was closed sometime between 1877 and 
1933.  However, it is the type of drain that opens 
and closes at different times depending on the 
character of the environmental or ecological con- 
ditions prevailing. . . . 

c.[sic] . . . when the new inlet was opened, 
it took pressure off the old inlet so that its 
plug will probably not be broken again unless and 
until the new inlet is plugged. ... 

d. The bed or course of the channel to the 
old inlet from its Easterly end to the point where 
it was plugged is still discoverable by ground 
observation . . . ." 

The appellant's most interesting argument concerns the doctrines 

of accretion and avulsion.  While not entirely clear, the argument 

seems to be that the making of a new inlet by the appellee is an 

avtifiaial  change to which those doctrines do not apply and that, 

hence, the Court should protect the appellant's "basic riparian 

rights" by giving it title to all property up to the new inlet. 

An analysis of basic riparian rights, however, requires us to 

uphold the lower court.  In Steinem  v.   Romney3   233 Md. 16, 23 (1963;, 

the Court of Appeals, citing Lamprey   v.   Metcalfj   52 Minn. 181, 53 

N.W. 1139 (1893), indicated that the purpose behind the accretion 

doctrine was to preserve the fundamental riparian right of access to 

water.  The Court in Lamprey   elaborated: 

". . .[What] often constitutes the principle 
value of land [is] access to the water.  The 
incalculable mischiefs that would follow if a 
riparian owner is liable to be cut off from 
access to the water, and another owner sandwiched 
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in between him and it, whenever the water 
line had been changed by accretions or 
relictions, are self evident . . . ." 
53 N.W. at 1142. 

Those mischiefs include endless litigation over property lines as 

well  as loss of access to the water.  In one Maryland case. Waring 

v.   Stinahaomb,   141 Md. 559 (1922) , the mischief which the application 

of the doctrine of accretion prevented was "the making of [the 

plaintiff's] property an inland farm . . ."by the formation of a 

sand bar on the waterfront. 

In the case now before the Court, however, there are no such 

"equities" of riparian rights operating in favor of the appellant. 

As can be seen from the diagram, the appellant's estate has not been 

cut off at all from the Chesapeake Bay or Tolson Creek, and access 

to the new outlet was expressly reserved to the appellant by the 

judge in the court below.  We fail to see what the appellant has lost. 

Accordingly, on this argument we find for the appellee. 

Next, the appellant argues that it is entitled to the disputed 

property because the outlet to Tolson Creek is a "monument" which 

was used in past surveys to describe the boundary between the two 

properties and which it relied upon to its detriment.  There is no 

merit to this argument. 

Surveys of the properties made in 1948 and 1950 did refer to 

the outlet, along with courses and distances, in describing the 

properties.  The appellant asserts that courses and distances must 

give way to monuments and that the monument in this case must be 

the new outlet.  However, the appellant has oversimplified and mis- 

understood the rules of construction.  As the Court of Appeals stated 
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in Giles   v.   DiRohhio,   186 Md. 258, 265 (1945): 

"'Calls' [to monuments], when they can be found, 
prevail over courses and distances because they 
have the greater certainty; but it is equally 
true that this rule is only a rule of construction 
to ascertain the intention of the parties and will 
not be applied when it would defeat such intention 
as clearly shown." 

(1945) 
In Wood  v.   Hilderbrandj   185 Md. 56, 60/ the Court acknowledged that 

"these rules are not inflexible, but simply express the truth of 

common experience as to where error is most likely to occur." 

In the case now before this Court, we do not believe that the 

call to the monument which, avguendo,   might be construed as either 

of two inlets would prevail over the courses and distances which, as 

testified to in the court below, showed that use of the new inlet as 

the boundary was probably wrong.  This is particularly true in light 

of the fact that the parties to the earlier surveys and deeds obvious- 

ly did not intend the new inlet, which did not then exist, as a 

boundary.  Thus, the appellant incorrectly applied the law to its 

problem when it based its survey only on a supposed "monument" and 

ignored the courses and distances which would have pointed out and 

corrected its error. 

Finally, the appellant argues that the appellee is estopped 

from denying that the new inlet is the boundary between the respective 

properties because it permitted the appellant to rely to its detri- 

ment on the new inlet as the boundary.  This argument has no merit. 

As the Court of Appeals stated in Savonis   v.   Burke3   241 Md. 316, 319 

(1965): 

"Pomeroy, in his Equity  Jurisprudence   (5th 
ed., vol. 3), § 804, page 189 defines equitable 
estoppel as follows: 
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'Equitable estoppel is the effect of 
the voluntary conduct of a party 
whereby he is absolutely precluded, 
both at law and in equity, from assert- 
ing rights which might have otherwise 
existed, either of property, or contract 
or of remedy, as against another person 
who has in good faith relied upon such 
conduct, and has been led thereby to 
change his position for the worse, and 
who on his part acquires some correspond- 
ing right, either of property, of contract, 
or of remedy.' 

We have adopted and have continually applied this 
definition of equitable estoppel. Bay shore- 
Industries   v.    Ziats,   232 Md. 167, 175, 192 A. 
2d 487, 492 (1963); Vehh   v.   Johnson,   195 Md. 587, 
595, 74 A. 2d 7, 10 (1950); Crane   Co.   v.   Onley, 
194 Md. 43, 50, 69 A. 2d 903, 906 (1949) and the 
prior cases cited therein." 

Applying this to the present case, appellant's argument fails for 

several reasons.  First, as the Court of Appeals stated in Klein  v. 

Dove,   205 Md. 285, 295, et.   seq.,    (1953), "'. . . it is well settled 

that mere silence as to rights of record does not create an estoppel.'" 

As indicated by the court below, the appellee's rights were "of 

record."  Second, there was testimony in the court below that the old 

inlet was discoverable and that the appellant was aware of a possible 

problem in relying on the new inlet as the boundary.  The appellant 

did not seek clarification, and, as the court below suggested, if the 

appellant was misled, it appears to have been willingly misled. 

JUDGMENT  AFFIRMED. 

COSTS   TO   BE   PAID   BY  APPELLANTS. 
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No. L..U..U.. , SEPTEMBER TERM, 19. 
(LBAVB BLANK) 

TRANSCRIPT OF RECOR 
FROM THE 

CIRCUIT COURT FOR QUEEN ANNE'S COUNTY 

Tudee:  ^le Honorable Harry E. Clark 

IN THE CASE OF 

EAST BAY COLONY ASSOCIATES, et al. 

VS. 
Appellant 

KENT IS1AND ESTATES CORPORATION, INC, 

TO THE 

COURT OF SPECIAL APPEALS OF MARY 

Charles C. W. Atwater 

Appellee 

1112 W. R. Grace Building 

Baltimore,  Maryland  21202 

752-6254  

John W.  Sause,   Jr. 
J.  Donald Braden 

204 North Commerce Street 

Centreville, Maryland  21617 

758-0970 

Filed. 

/» 

FOR APPELLANT 

FOR APPELLEE 

(LEAVE BLANK) 

tfnjywrfil 
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THE COURT OF SPECIAL APPEALS OF MARYLAND — ANNAPOLIS, MIX 21404 

Jun« 14, 1978 

John W. Sause, Jr., Esquire 
204 North Conanerce Street 
Centreville, Maryland 21617 

Charles C. W. Atwater, Esquire 
1112 W. R. Grace Building 
Baltimore, Maryland 21202 

Ret East Bay Colony Associates et al. v. Kent Island Estates 
Corporation, Inc. 
No. 108, September Term, 1978 

Dear Counsel: 

Your joint Motion to Correct Omission in the Record, 
in the captioned case, was granted by Chief Judge Richard 
P. Gilbert on June 12, 1978. The motion. Order and deposition 
attached to the motion are now included in the appeal record. 

Very truly yours. 

Julius A. Romano 
Clerk 

JAR/nse 
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EAST BAY COLONY ASSOCIATES 
et al 

Appellant 

vs 

KENT ISLAND ESTATES CORPOR- 
ATION, INC. 

Appellee .- 

IN THE COURT OF SPECIAL APPEALS 
OF MARYLAND 

September Term 1978 

No: 108 

MOTION TO CORRECT OMISSION 
IN THE RECORD 

FILED 
JUN    8   1973 

JULIUS A. ROMANO, CLERK 
COURT OF SPECIAL APPEALS 

OF   MARYLAND 
TO THE HONORABLE, THE JUDGES OF SAID COURT: 

The Motion of East Bay Colony Associates, Appellants 

in the above entitled matter, respectfully shows: 

1. The record in this case was received and docketed 

in this Court on March 31, 1978. 

2. It was learned when the record was being prepared 

for transmittal to this court that the court reporter was unable to 

locate most of his notes for preparation of transcript for the 

second day of trial in the lower court. 

3. The record, as filed, omits the testimony of 
all but one of Appellee's witnesses and the direct 
aiKXEraixMiiiiKSSKs^xxiiEixidixi^xikK testimony of Joseph T. Downey, a 

surveyor called by the Appellants (Defendants below); the Court, 

the Honorable Harry E. Clark, suggested and counsel acted on the 

suggestion that the deposition of said witness be taken by counsel 

and if it appeared to be substantially in accordance with the reco- 

llection of the trial court and counsel for both parties, that 

said deposition was substantially the same as given in court, that 

such deposition be substituted and added to the record. 

4. By agreement of counsel the deposition of Joseph 

T. Downey was taken on Wednesday, April 26, 19 78 and transcribed. 
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5. The trial court has agreed that the testimony 

appears to be substantially in accordance with the testimony of 

such witness in court and counsel have agreed and stipulated that 

the said deposition be filed with this court to correct the omi- 

ssion in the record pursuant to Maryland Rules of Procedure, Rule 

1027. 

6. It has further been agreed by counsel that the 

findings of fact made by the court based upon the testimony of 

the witnesses produced by the Appellee on said date which were not 

transcribed by the court reporter, would not be challenged and that 

such findings of fact by the court with reference to those witness-' 
Reginald Jones, Tony Moore, Ruby Quandt, and Robert Snyder 

es,   / are accepted by all parties. 

7. This Motion is being presented by agreement of 

counsel for Appellant and Appellee and has the approval of the 

trial court as indicated hereon. 

WHEREFORE it is respectfully moved that this Court 

may by its Order authorize the correction of the record to permit 

the testimony of the witness, Joseph T. Downey taken by deposition 

on April 26, 1978 be included in the record in lieu of the testi- 

mony of this witness, omitted from the record. 

North Commerce Street 
Centreville, MD 21617 
Attorney for Appellee 

CHARLES C.W. ATWATER 
1112 W.R. Grace Building 
Baltimore, MD 21202 
Attorney for Appellant 
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APPROVAL 

The proposed addition to the record to correct the 

omission in the record as filed, pursuant to the foregoing Motion 

of the parties is hereby approved by me. 

Harry E. C Trial Judge 
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IN THE COURT OF SPECIAL APPEALS OF 
MARYLAND 

EAST BAY COLONY ASSOCIATES 

Appellant 

vs 

KENT ISLAND ESTATES, INC. 

Appellee 

September Term, 1978 

No: 108 

ORDER 

Upon the foregoing Motion and approval of the Trial 

Court, it is this /% day of June, 1978 by the Court of Special 

Appeals of Maryland 

ORDERED that the omission in the record shall be 

corrected by the inclusion in the record of the transcript of 

testimony of Joseph T. Downey, taken April 26, 1978 which testimony 

is attached to said Motion. 
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1 
KENT ISLAND ESTATES CORP., INC.,  *  IN THE CIRCUIT COURT 

2 
Plaintiffs             *  FOR QUEEN ANNE'S COUNTY 

3 
v.                            *  EQUITY # 5766 

4 
EAST BAY COLONY ASSOCIATES,        *  COURT OF SPECIAL APPEALS 

5 
Defendants            *  #108, Sept. Term 1978 

6 
************* 

7 
Pursuant to notice, the deposition of JOSEPH T. 

8 
DOWNEY was taken on Wednesday, April 26th, 1978, commencing 

9 
at 3:15 p.m. at the law offices of Sause and Bradow, 204 

10 
Commerce Street, Centreville, Maryland, 21617,before Donald 

11 F. Ames, a Notary Public. 

12 APPEARANCES: 

13 
John W. Sause, Esquire 

and 

14 
Donald Bradow, Esquire 

On behalf of the Plaintiffs 

15 
Charles C. W, Atwater, Esquire 

1           16 
On behalf of the Defendants 

17 

18 
f" I I r* rv 

19 FILED 
20 

Reported by:                           JUN 8 ^ { 
21 

Donald F. Ames                        JULIUS A. ROMANO, CLERK 
COURT OF SPECIAL APPEALS 

OF MARYLAND 
GORE BROTHERS REPORTING CO. 

221 E, Redwood St. 
Baltimore, Maryland  21202 
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1 STIPULATIONS 

2 It is stipulated and agreed by and between counsel 

3 for the respective parties that the reading and signing of 

• 

4 

5 

this deposition by the witness be and the same is hereby 

waived. 

• 6 It is further stipulated and agreed that the filing 

7 of this deposition with the Clerk of the Court be and the same 

8 is hereby waived. 

9 *   *   * 

• 10 Whereupon, 

. 11 JOSEPH T. DOWNEY, 

12 a witness, called for examination by the defendants, being 

13 first duly sworn to tell the truth, the whole truth, and 

14 nothing but the truth, testified as follows: 

15 EXAMINATION BY MR. ATWATER: 

# 16 Q.     Will you give your name and home address and office i 

17 address, please. 

18 fl.    Joseph Tilghman Downey, Jr., Box 563, St. Michaels 

19 Maryland.  Do you want my office address? 

20 0.    And your office address. 

21 R.            Is the Stewart Building, Easton, Maryland. 
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1 Q.    And you are a member of the firm or employed by 

2 Frederick Ward Associates, Stewart Building, in Easton? 

3 fl.    I was, sir. 

4 Q.     You were in 1973? 

1 
5 A.     That is correct. 

6 0.    Mr. Downey, were you asked to make an outline 

7 survey of a parcel of land being purchased by East Bay Colony 

8 Associates, which is a partnership composed of Mr. William E. 

9 Dixon and others, in 1973? 

10 A.    I was asked to make an outline survey by Mr, Dixon, 

11 I did not know of any corporation that was set up at that time 

12 but, yes, sir, Mr. Dixon did ask me to make an outline survey, 

13 Q.    And did you make an outline survey which was intro- 

14 duced in the trial of this case as Stipulation Exhibit 0?  Anc 

15 we will have this marked for identification by the Court 

1           16 Reporter today. 

17 A.     Yes, sir, I did. 

18 (Whereupon, the document referred to above was 

19 marked as Downey Deposition Exhibit Number One.) 

20 BY MR. ATWATER: 

21 0.    Mr, Downey, in preparation or while you were workii ig 
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1 on this survey plat did you have available and did you look 

2 at earlier deeds and plats of this property and adjacent pro- 

3 perties? 

4 ft.    Earlier deeds, sir. 

5 0.     I will ask specifically.  Were you familiar with 

6 the two surveys made by a Mr. Metcalf, one of this farm, 

7 which we will refer to as the Tolson Farm, and one of the 

8 farm across Tolson Creek which was the — 

9 MR. ATWATER:  Gibson Farm; is that right, John? 

10 MR. SAUSE:  I think that's right. 

11 BY MR. ATWATER: 

12 Q.     The Gibson Farm? 

13 A.     Yes, sir. 

14 Q.     Now, Exhibit G in this case is a deed dated Septem- • 

15 ber 11th, 1973 between Samuel J. Aaron and wife and East Bay 

1           16 Colony Associates.  I believe the description in that is take^ i 

17 from your land description of the Tolson Farm? 

18 MR. ATWATER:  To save time, can we stipulate that. 

19 John? 

20 MR, SAUSE:  What? 

21 MR. ATWATER:  That the description in that deed is 

) 
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1 the description he prepared.  I think that was his prior 

2 testimony.  Rather than his going through it now. 

3 MR. SAUSE:  I assume so. 

4 THE WITNESS:  (Pause)  I'm sure it is correct but 

• 5 I would like to find mine.  (Pause)  Yes, you are correct. 

. 6 Yes, that is correct. 

7 BY MR. ATWATER: 

8 Q.    All right, Mr. Downey, did you personally inspect 

9 the property of which the survey was made? 

• 10 fl.    Yes, sir. 

11 0.    When you were surveying the line of Tolson Creek at 

12 the Chesapeake Bay your description runs northerly along the 

13 Chesapeake Bay, and I call your attention to the call in that 

14 deed — you have a copy of it there? 

15 A.     I do.  Right here. 

# 
16 Q.    -- to the call which runs north seven degrees 

17 nineteen minutes thirty seconds east 342.09 feet to the inlet 

' 
18 of Tolson Creek? 

19 A.     Correct. 

20 0.    In running the line along the shoreline of the 

21 Chesapeake Bay was there any other inlet in existence at the 





7 

1 time of your survey? 

2 A.    No, sir. 

3 Q.    So that when you run to the waters or to the inlet 

4 of Tolson Creek you ran to the then existing inlet in 1973? 

5 fl.     That is correct, sir. 

6 Q.     And what did you follow from there? 

7 ft.    The mean high water line.  I went in the inlet 

8 around the wetlands, I would call it, and up the shoreline of 

9 Tolson Creek.  At that point it's rather wide. 

10 0.    And the lines shown on your plat. Stipulation 

11 Exhibit Q, are the lines you ran as your survey on that -- 

12 whatever date that was before the date this plat was prepared' i 

13 ft.    That is correct. 

14 Q.    I'm going to ask you to be very careful.  Did you 

15 see any indication of any other inlet connecting Tolson Creek 

1           16 with the Chesapeake Bay? 

17 ft.    No, sir.  There was no inlet cutting through to the i 

18 Bay. 

19 0.     Were you aware that the Metcalf surveys of 1948 

20 and 1949 showed this inlet in a slightly different position 

21 further to the south? 
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1 A.    I was aware that the distance along the Bay was 

2 different on my survey than the Metcalf survey. 

3 Q.    What do you mean by that, sir? 

4 fl.    The Metcalf survey came down a creek to the Bay 

• 5 and then came up the Bay to the outlet, which is now Tolson 

• 6 Creek,  And his courses along the Bay came up to a different 

7 total than what mine did. 

8 Q.    All right.  Now, I hand you a copy of Stipulation 

9 Exhibit R, which I believe you saw at the time of the trial, 

10 which is a comparison of three surveys. 

11 A.    That is correct. 

12 0.    Your survey and the two previous Metcalf surveys? 

13 A.     Correct. 

14 Q.    You are familiar with that, sir? 

15 A.     Yes, sir, I am. 

• 16 Q.    Is that plat substantially accurate as a comparison 

17 of those three surveys? 

18 A.     Yes, sir. It is. 

19 0.     And looking at the line of that survey, the dotted 

20 line is your survey; is it not, sir? 

21 A.    The fine dots, yes, sir. 
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1 0.    The fine dots — 

2 fl.    The fine dashes. 

3 0.    All right.  Now, looking at the lines of the survey • 

4 of the Tolson Farm on the Chesapeake Bay, just southerly of 

5 Tolson Creek — 

6 fl.    All right. 

7 0.    What difference is there in those two lines? 

8 A.    Well, there is considerable distance.  This plat 

9 is on a one inch equals two hundred feet.  So at one point yoi i 

10 have — at the most northerly point, before it cuts in, you 

11 have a little better than a hundred — you have approximately 

12 one hundred fifty feet of possible erosion along the shore. 

13 0.    So that the shoreline there would indicate it 

14 possibly eroded one hundred fifty feet from 1948 and '49 to 

15 1973? 

1           16 A.           At the most extreme point, sir. 

17 Q.     At the most extreme point.  And that would be the 

18 northerly — the most northerly line along the Chesapeake Bay' i 

19 A.    Yes.  At the northwesterly most corner. 

20 0.    You understand there is no real conflict of any 

21 other line on these surveys at issue in this case except the 
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1 line following Tolson Creek.  Now, what, if any, principle of 

2 surveying did you follow in locating that line? 

3 A.    Both my deed on the Aaron property and the deed 

4 for the property immediately north of it, both called to the 

• 5 inlet or to the mouth of the creek.  That to me is a monuments 1 

• 6 call which would normally take precedence over any distance. 

7 Q.    Well, what principles of survey — principles of 

8 surveying apply to a line binding on — 

9 MR. SAUSE:  I have to object to that, Charlie, 

10 before you even get it all out.  Number one, you haven't 

. 11 qualified him as an expert.  And number two is, it's leading. 

12 And number three is that it calls for a legal conclusion. 

13 MR. ATWATER:  Mr. Sause, I believe at the time of 

14 the prior hearing we stipulated Mr. Downey's qualifications 

15 as a surveyor-engineer, qualified land surveyor. 

# 
16 MR. SAUSE:  I don't believe that.  I don't recall 

17 that. 

18 Do you recall that? 

19 MR. BRADOW:  No.  That doesn't mean it didn't 

20 happen though. 

21 MR. ATWATER:  Off the record a second. 
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1 (There was a brief discussion held off the record.) 

2 BY MR. ATWATER: 

3 Q.    Mr. Downey, what is your training and experience 

4 as a land surveyor? 

• 5 A.    I've been doing land surveying since 1950.  I am a 

6 graduate of the Baltimore Polytechnic Institute, which is a 

7 high school -- 

8 Q.           When was that? 

9 A.    1950, sir.  I then worked for the Maryland State 

10 Road Commission in surveying.  I enlisted in the Navy.  I was 

, 11 in the Seabees.  I went to Surveyor's School in Port Hueneme, 

12 California.  I served four years in the Seabees with a survey- 

13 ing rate and after that I went back with the State Road Com- 

14 mission and then I went with Frederick Ward, Associates, in 

15 1959 as a party chief in land surveying and was employed by 

• 
16 Frederick Ward, Associates, in surveying at the time of this 

17 survey. 

18 Q.    So you were employed by Frederick Ward, Associates, 

19 from 1959 up until 1973 when this plat was prepared and the 

20 survey made? 

21 A.     Yes.  Until 1975. 
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1 Q.            Were you then the actual party chief in making 

2 this survey? 

3 A.    No, sir.  I was not the party chief in the field 

4 at the time the survey was made. 

5 0.    Well, what was your particular job? 

6 A.    I was running the office for Frederick Ward, 

7 Associates, of Easton and my job was office more than field. 

8 I did the computations.  I did some of the deed search.  Not 

9 title search but deed searching.  The computations.  I drew 

10 the plat.  And I oversaw the job and then that was — in turn, 

11 everything was approved by Frederick Ward. 

12 Q.            And Frederick Ward was the licensed surveyor who 

13 was the principle member of Frederick Ward, Associates? 

14 A,    That is correct.  He was the President and it is 

15 his seal that is on the plat. 

1           16 0-    Now, I believe you, at the time of this hearing. 

17 had your application pending for a licensed surveyor in the 

18 State of Maryland? 

19 A.     That is correct. 

20 0-    Was that subsequently issued? 

21 A.    Yes, sir.  I set the examination and passed it and 
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1 was issued a property line surveyor's license. 

2 Q.    But in this particular case you actually went over 

3 the property in the course of the survey and you personally 

4 drew the plat after office computations as well as computa- 

5 tions from all the field notes? 

6 fl.    That is correct. 

7 MR. SAUSE:  Can I just cross examine on the 

8 qualifications? 

9 MR. ATWATER:  Certainly. 

10 EXAMINATION BY MR. SAUSE: 

11 Q.    Number one is, how long is this Seabee School? 

12 A.     Oh, that was five months, sir. 

13 Q.    Five months? 

14 R.           Yes, sir. 

15 Q.    And what did that involve other than surveying, if 

1           16 anything? 

17 h            It's purely surveying. 

18 Q.    Purely surveying? 

19 A.     Yes, sir.  It was the mathematics of surveying. 

20 We did some field work.  Run the traverses and closed them. 

21 We did the biography.  Ran level loops.  Established some 





boundaries.  But it was purely just the fundamental basics of 

the mathematics and the procedures of land surveying. 

0.    Have you had any other training, formal training 

other than that at the Seabee School? 

fl.    Well, as far as land surveying? 

Q.    Yes. 

A.     No, sir. 

Q.    And when was this that you took this examination? 

A.    I took the examination in April '77. 

Q.    April of '77.  Was that the only time that you took 

11  that examination or any similar examination? 

A.     Yes, sir.  My first and only time. 

Q.     Well, does the witness recall I objected to his 

qualifications and the Judge admitted it to give such weight 

to it as was indicated by the qualifications, so I suppose we 

16 will proceed from that point again. 

MR. ATWATER:  Were you asking a question? 

MR. SAUSE:  No.  I was just saying for the record. 

I don't want to lose my objection but I know I was overruled 

before so it will probably be overruled again.  I will have 

to argue it in Court if I want.... 

14 
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1 FURTHER EXAMINATION BY MR. ATWATER: 

2 Q.    All right, coming back, Mr. Downey.  Are there any 

3 established principles of land surveying when one of the 

• 

4 

5 

boundaries is a stream or creek? 

A.    Well, there are certain weights, measures given to 

6 certain things when you are surveying.  What is known as a 

7 monumental call has more weight than an angle or a distance. 

8 A monumental call being to the stream; being to the road; 

9 being to a stone; being to a monument.  If they exist, if it 

10 says -- let's say a hundred and two feet to a stone and you 

• 11 find a stone at a hundred and three feet or a hundred and foui 

12 feet then you can justify that the angle was pretty good and 

13 then the stone takes precedence over the distance or the road 

14 or the stream. 

15 Q.    Are you familiar with the principles applicable to 

• 16 acretion and reliction? 

17 fl.     Yes. 

18 MR. SAUSE:  Well, now — 

19 THE WITNESS:  — to some extent. 

20 MR. SAUSE:  Mr, Atwater, really — I don't know 

21 that anybody in this room except you is an expert on acretion 





1 and reliction and that is really a legal question.  Especially 

2 when you have such a disadvantage without a referee.  All your 

3 superior knowledge and just poor little me sitting here with 

4 all these books. 

5 MR. ATWATER:  John, you are filling up the record 

6 with very strange flattery — 

7 MR. SAUSE:  Sorry.  You are paying for it. 

8 MR. ATWATER:  Off the record. 

9 (There was a brief discussion held off the record.) 

10 MR. SAUSE:  No, Charlie, I don't think he ought to 

11 answer that, honestly, on acretion and reliction.  I think 

12 that is initially for Judge Clark and then for the Court of 

13 Special Appeals. 

14 BY MR. ATWATER: 

15 Q.     Well, in following this line to the inlet of Tolsor 

16 Creek, are there any established text book principles upon 

17 which you would be governed in making that line? 

18 R. Yes.  There are the principles in which weights and 

19 measures are given to certain things and monumental calls take 

20 precedence over distances and angles. 

21 0.     I don't remember whether this was available at the 

16 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

time of your prior testimony or not, but Exhibit T is a copy 

of a plat from the Atlas Of Eastern Shore of 1877 — I know 

that date is correct — which shows this area.  Can you locat^ 

the Tolson Creek and Farm on that? 

A. Well, I would assume that it's where it calls the 

Tolson property and the Gibson property. And not only that, 

but somebody has drawn a pencilled arrow on it. 

MR. SAUSE:  Mr. Atwater is not helpful to his 

witnesses. 

MR. ATWATER:  I think that was done at the time of 

trial — 

THE WITNESS:  I don't believe I saw this during 

the trial itself, sir, to tell you the truth. 

MR. ATWATER:  I don't want to go beyond that so we 

won't go through that. 

MR. SAUSE:  That's good. 

BY MR. ATWATER: 

Q.     Were you shown the photographs of that shoreline? 

And I will hand you one particularly. 

MR. ATWATER:  This one is not marked.  I will have 

to find out later, John, which one it was. 

17 
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1 MR. SAUSE:  Okay, 

2 BY MR. ATWATER: 

3 0.    Looking southerly from Tolson Creek — 

4 MR. SAUSE:  Show it to me. 

• 5 (A document was handed to Mr. Sause,) 

6 MR. SAUSE:  It might be mine.  You had two of them 

7 introduced.  One had — 

8 MR. ATWATER:  I had about six introduced. 

9 MR. SAUSE:  One had Mr. Dixon and the other one 

10 didn't.  Then you had three Scotch taped together. 

11 MR. ATWATER:  Well, this is one of the three 

12 photographs which were Scotch taped together to show a partici - 

13 lar area and it ran panoramically around to the east. 

14 MR. SAUSE:  Well, that was Exhibits 1A, B and C. 

15 Your Exhibits. 

# 16 MR. ATWATER:  Yes, Defendants Exhibits 1A, B and C. 

17 BY MR. ATWATER: 

18 Q.     Now, these were taken, according to the testimony. 

19 in October 1976.  Do these photographs show substantially the 

20 condition of that shoreline and the location of Tolson Creek 

21 as it was when you surveyed it in 1973? 
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i A.            That would be difficult for me to say because I 

2 don't knowf you know, between '73 and '76 how much may have 

3 eroded or how much may have filled in.  You know.  I would 

• 

4 say that there was — you know, in '73 there was a good bit 

5 of beach area there.  There certainly was.  You know, there 

• 6 was stone down along here. 

7 Q.    There was stone along both sides of the inlet? 

8 A.    — but I, you know -- whether or not this is, you 

9 know, exactly where it was at that time, you know, I honestly 

• 10 couldn't tell you that. 

• 11 Q.    Well, was there any break in the shoreline between 

12 Tolson Creek and the trees shown in the background of this 

13 photograph which shows the sandy beach on the Bay side? 

14 A.    No, sir, not along the Bay side. 

15 0-    Did you, on the basis of your survey and the plat 

i 16 prepared by you in the office upon which the seal of Mr. Ward 

17 is affixed, prepare a land description for use in a conveyance 

18 of the Tolson Farm? 

19 fl.     Yes, sir. 

20 Q.            And that land description was based upon this 

21 survey; was it not? 
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1 fl.    That is correct. 

2 Q.    And you knew that that survey was being prepared 

3 for purposes of conveyance of the property? 

• 

4 fl.    Correct. 

5 (There was a brief discussion held off the record.) 

• 6 MR. ATWATER:  All right, a couple questions. 

7 BY MR. ATWATER: 

8 Q.    Did you discuss this survey with Mr. William E, 

9 Dixon who employed you to make it? 

10 fl.    Did I discuss it at what time, sir? 

11 0-    Well, before or at the time you prepared this plat. 

12 fl.    Yes, sir. 

13 Q.     Did you — 

14 fl.    I mean, both times.  I mean, I had to get with Mr. 

15 Dixon, you know, as to just what he wanted done and I discusse d 

p. 16 it with Mr. Dixon after it was completed. 

17 0-    Well, did you discuss with him any of the apparent 

18 discrepancies in the land from the time of the Metcalf surveys 

19 to the time of your survey in 197 3? 

20 A,    Yes, sir. 

21 MR. ATWATER:  It's not proper for me to ask that. 

• 
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1 what the discussion was, so I won't ask it. 

2 No further questions. 

3 EXAMINATION BY MR. SAUSE: 

• 

4 Q.    Before you went out into the field I take it you 

5 did some research work?  You didn't just go out like Lewis anc 

• 6 Clark with a transit over your shoulder or,,,.  Is that right? 

7 A.    Yes, sir. 

8 Q.    And what was this preparation work that you did 

9 before the field work was done? 

10 ft.    We went — I went to the Courthouse and looked up 

11 the base tract.  That is, the conveyance as it stood to Mr, 

12 Aaron, I do believe? 

13 Q.    Yes, 

14 A.    And then I ran that back to check — to get, you 

15 know, descriptions,  I would have to go through this, Mr, 

• 16 Sause, to find out, you know, to what date I run it,  I know 

17 I run it back to a 19 -- well, there's a 19, I think, 48 

18 description.  There is also a description of it, I believe. 

19 in 1939. 

20 Q.     Well, you were familiar with the plat of Mr. Aaron s 

21 farm that Mr. Metcalf had done in 1948 or '49? 
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1 A,    I did not have the copy of that plat, sir. 

2 Q.    You know it was on record? 

3 A.     Yes, sir. 

4 Q.            Is there any reason why you didn't avail yourself 

• 5 of that? 

• 6 A.    Merely because I had to meet some bound description s 

7 which was a description, supposedly, that was contained on the 

8 plat. 

9 0.    Now, did you plat out this meets and bounds des- 

10 cription? 

11 A.     I did, sir. 

12 Q.    So rather than avail yourself of the plat that was 

13 already done you put yourself to the exercise of preparing a 

14 new plat of the old description? 

15 A.     Of platting a new description, yes, sir. 

# 
16 Q.    Do you have that with you today? 

17 A.    I have part of it here, sir.  I believe this is one 

18 that we had at the time, if I'm not mistaken.  You know, there 

19 is several of them here in the file and" I would have to read 

20 the deed in comparison to the deeds platting. 

21 0.     Did you do that yourself? 
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1 fl.    No, I did not do this myself. 

2 0.    Did you do the investigative work in the Courthous* 1 

3 yourself? 

4 
i 

A,    Not all of it, no, sir, 

1 
5 Q.    Did you do all the field work yourself? 

6 A.     No, sir, I did not. 

7 Q.    Did you go out in the field at all? 

8 A.     Yes, sir, I did. 

9 Q.    What did you do when you got out in the field? 

10 A.    I walked the outlines of the property, to the best 

11 of my ability from what I had on the tax maps at the time, to 

12 see what would be involved in accomplishing the survey so I 

13 could determine approximately how much time would be involved 

14 by the field party. 

15 Q.           That was the first time you were on the property? 

1           16 A.    That is correct, sir. 

17 0.    When was the second time you were on the property? 

18 A.    I was on the property after the survey was done 

19 and before any corners were established, that we would have 

20 established at that time.  I was on the property when we were 

21 working with the State Road because the State Road had come 
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1 through the property.  And, again, I was on the property just 

2 prior to — I was on the property at the first time when I 

3 think Mr. Quant? 

4 0.    Yes. 

# 5 fl.    Had made mention of the fact of what he considered 

* 6 an encroachment of his property.  And I was on the property 

7 just prior to the trial that was held both here and in Harford 

8 County and I think that — 

9 Q.     Talbot County. 

10 A.    I mean, Talbot County.  I beg your pardon.  Talbot. 

11 0-    Now, after the first time that you went down that. 

12 I guess so you could get an estimate of what was going to be 

13 involved with this survey, after that preliminary visit, when 

14 was the very next time that you visited this farm?  I don't 

15 mean the date but what was the occasion for it?  Let's do it 

* 16 that way. 

17 A.    I guess it was when we were having some problems 

18 establishing the property on the other side of the road. 

19 0-    That would be the easterly boundary of the property ? 

20 fl.     That's correct. 

21 0-     And what's involved here is the northwest -- 
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1 A.     That's right, 

2 Q.    — so that was way far away from this? 

3 A.    That's correct. 

4 0.    And after that little problem when was the next 

1 
5 time you were on the property? 

6 A.    Mr. Sause, I honestly couldn't tell you just 

7 exactly what points I visited the property. 

8 0.    Well, you weren't a part of the surveying crew? 

9 A.    I beg your pardon. 

10 Q.    You were not a part of the surveying crew? 

11 A.    No, I did not actually turn the angles or chain 

12 the distances.  No, sir, I did not. 

13 0.    And in what form did the field group report their 

14 findings? 

15 A.     They keep notes in a field book of the angles that 

1           16 are turned; the distances that are chained.  This is what we 

17 call a traverse because we cannot run the property lines. 

18 From the traverse, they turn angles to locate any obvious 

19 property corners or any physical evidence, such as fence lines • 

20 Maybe hedgerows.  You know, this sort of thing.  This is com- 

21 puted.  The traverse is mathematically computed to make sure 
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1 there are no angular errors or distance errors.  The side 

2 shots are computed to locate the different points.  These are 

3 what we call coordinated.  And then between any two points we 

4 can, what we call inverse between the coordinates, come up 

5 with the bearing and the distance of that particular line. 

6 0.    So that this portion of your work would naturally 

7 have turned up that the distance along the Bay was radically 

8 different than the one at the prior survey; is that correct? 

9 A.    That's correct, sir. 

10 0.    Now, you indicated that the line was run up to the 

11 inlet that you found there.  Is that what you are telling us? 

12 A.     Yes, 

13 0.    But you are also telling us that you are not the 

14 one that ran that line; is that right? 

15 fl.    That is correct. 

16 Q.    So that was -- 

17 A.     In the field, sir. 

18 Q.     In the field.  Well, suppose you -- I don't know 

19 how you did do that in the office but perhaps you can explain 

20 it to me. 

21 A.    Well, as I said, I can compute the deed — let's 





27 

1 say that Mr. Metcalf did and coordinate the individual points. 

2 I can pull a distance from any point on that survey to any 

3 other point by inversing between these coordinates, which is 

• 

4 the tangent function of a right triangle.  By taking the 

5 courses along the Bay that were given in the Metcalf survey 

• 6 and taking — say the one from the stream below Tolson Creek 

7 to the one where you enter Tolson Creek you could pull a 

8 straight line distance between those two and you come up with 

9 a figure.  By taking where we hit the Bay at that creek to 

10 where Tolson Creek enters, taking the coordinates of those 

11 two figures, we can pull that straight line distance to see 

12 what it is.  Or you could just total -- 

13 Q.    Well, I understand that, you see.  But going back 

14 to your instructions about monuments, and so forth — 

15 A.     Yes, sir. 

• 16 Q.    The person who made the decision as to what was a 

17 monument and what the distance of the line was was not you 

18 because you weren'fthere; is that not so? 

19 MR. ATWATER:  I object to that characterization on 

20 the basis that he said he was on the site; he was familiar wit h 

21 the site and he reviewed the field crew which normally worked 
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1 under an office surveyor. 

2 MR. SAUSE:  All right, we will go back then. 

3 BY MR. SAUSE: 

• 

4 Q.    Did you say that you were there when the line was 

5 run or the traverses which establish the Bay line, were you 

• 6 there? 

7 A.    No, sir. 

8 0.     You were not there? 

9 fl.    No, sir. 

10 Q.    So the person who selected the beginning and endin* ( 

11 points of the westerly lines or points — if it followed the 

12 contours — that person was not you; was it? 

13 A.     No, sir.  Not in the field. 

14 0.     Not in the field. 

15 fl.    Correct. 

# 
16 Q.            And when you did this work  in your office what 

17 you did was you worked with the materials which had been 

18 brought back to you; is that not correct? 

19 A.     That is correct. 

20 Q.     Which -- 

21 MR. ATWATER:  Mr. Sause, I am going to object at 
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1 this point.  You are not only going well beyond the cross 

2 examination in Court, you are just as aware as any of us in 

3 this room of surveying practices whereby a field crew does 

4 not make up the survey plats and make the final decisions. 

1 
5 MR. SAUSE:  Well, may I proceed now? 

6 MR, ATWATER:  Yes, sir.  Go ahead. 

7 BY MR. SAUSE: 

8 0.    But you were not -- what you were doing in the 

9 office was more or less -- and I want you to be accurate about 

10 this so I will take out the more or less — but what you were 

11 doing could accurately be characterized as making mathematica] 

12 or trigonometric computations: is that not correct, from data 

13 supplied to you by the crew? 

14 A.    Correct. 

15 0-     That would be correct? 

1           16 fl.    Yes, sir. 

17 0.    So that if the crew came back -- and I'm just 

18 giving you a tremendous hypothetical right now -- and gave 

19 you the coordinates -- well, they wouldn't give you — what? 

20 A.    They would give me angles and distances. 

21 Q.     And give you angles and distances for a five hundre d 
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1 foot — which would come out mathematically to a five hundred 

2 foot line, you would necessarily have to come out mathematica Lly 

3 to the five hundred foot line.  You see what — you were -- 

4 the raw materials — 

• 5 A.     No, sir.  No — 

6 Q.    — control the survey? 

7 A.    This is not correct, sir.  Had they made any error 

8 in what we call the traverse in their angles and distances. 

9 this would have shown up when the traverse was closed. 

10 Q.     Right, 

11 A.     You begin at a point.  You must end at a point. 

12 Q.    Right, 

13 A.    At the same point.  This was not what we would call 

14 an open line traverse. 

15 Q.     I understand. 

* 16 A.    So, therefore, had they made any kind of an error - - 

17 if they had said this line was — say five hundred feet -- 

18 okay?  — and it was only four hundred feet, then my traverse 

19 would have had an error of a hundred feet in the closure. 

20 Q.    That's correct.  So —- 

21 A.    Then we would have to go back and find where the 
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I error was made. 

2 Q.    So the fact that taking arbitrarily a line on this 

3 Exhibit Q, the north fifty-seven degree five minute fifty-foui; 

4 second east line appear -- 

# 5 A.     Yes, sir. 

6 Q.    You computed that line from figures they gave you? 

7 fi.    That is correct, sir. 

8 0.    But the decision as to where the beginning and 

9 ending points actually were, down to a fine pencil point of 

• 10 exactly where they were, the decisions as to where to begin 

• 11 and end that line were made by the crew? 

12 A.    Well, — 

13 Q.    In the field, 

14 A.    I can't say yes to that because we are picking a 

15 bad line, to tell you the truth, because this is a fence line 

• 16 What they did -- 

17 0.     I understand. 

18 A.    — located a fence post, located some fence posts 

19 down here and then located the mean high water line -•• say in 

20 here -- from which — 

21 Q.     Well, let's take the next line which begins at a 
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fence  post  and  ends  at  a   stone, 

A. Correct. 

Q.    Now, they brought you figures back and they 

selected the fence post and the stone and the figures they 

gave you came out to that line mathematically, as I understand 

it? 

fl. Correct. 

p,    But the initial choice of the fence post and the 

stone -- leaving aside that it's good surveying practice,  I'lji 

not questioning that — but the choice of the fence post and 

the stone as the beginning and ending points were those of thd 

field crew and not you because you weren't there when they 

made the decision, right or wrong? 

A.    Well, yes.  Essentially that's absolutely correct. 

Q.    What I said is correct? 

A.    I say essentially — yes, what you say is correct, 

They would have picked out that fence post and located that 

they turned an angle and distance and located that stone. 

0-    So, in point of fact, when the field crew brought 

back its field notes you were — and I'm not trying to be 

facetious — but you were the slave of those figures in that 

32 
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1 book because each one of the angles that came out — or, that 

2 they gave you came out to a certain line and the only thing 

3 you could do would be to reduce that to the paper to make sur^ i 

• 

4 

5 

that they 

A, 

all came together and closed; is that right? 

That is correct. 

• 6 a Now, you say that you did plat out the Metcalf 

7 survey or a prior survey of this property? 

8 A. Yes,  Of our property, sir. 

9 0. Of the Aaron property. 

10 A. Of the Aaron property. 

• 11 0- Right,  Now, we are talking again about Exhibit Q 

12 and we are talking very roughly about this area, which I 

13 suppose is indicated as marsh — 

14 A. Yes, sir. 

15 0- -- at the northernmost part on the Chesapeake Bay? 

• 16 A. Yes, sir. 

17 Q. Now, did it not appear to you at the times that yoi 

18 were on the property that the opening that was there was some- 

19 what unusual in that it had stone or riprap on both sides of 

20 it? 

21 A. Well, no, I wouldn't say that it was unusual. 
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1 Because quite a few places where you have inlets on a body of 

2 water, such as this where it spreads out, if you don't main- 

3 tain the inlet it can close on you.  You know, all along the 

4 Bay you've got revetments set out — 

5 0.    If I told you that opening was totally closed now 

6 that wouldn't surprise you either; would it? 

7 MR, ATWATER:  You are not putting that in the 

8 record. 

9 MR. SAUSE:  I object and move to strike. 

10 MR, ATWATER:  All right. 

11 THE WITNESS:  I think it would surprise me to some 

12 extent because it was all sand right there.  The rock was 

13 there -- 

14 BY MR. SAUSE: 

15 Q.     Did it not seem unusual to you in 1973 when you 

1           16 saw this that this opening went at almost a direct right 

17 angle through the sand bar? 

18 A.    No, not really. 

19 Q.    I know the Lord works in mysterious ways, but didn t 

20 that — with such geometric precision, that didn't appear to 

21 you to be unusual? 
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1 MR. ATWATER:  I object to the characterization. 

2 THE WITNESS:  Not really — 

3 MR. ATWATER:  — I do not think the photographs 

4 show geometrically precisionly at right angles. 

\ 
5 BY MR. SAUSE: 

6 Q.            Do you recall having seen what the first witness 

7 in this case -- did you hear his testimony, the engineer from — 

8 A.    Was he a geologist or something on this order? 

9 Q.    Yes. 

10 fl.    Yes, sir, I heard his testimony. 

11 Q.     And you heard him say that along the old strearabed 

12 that there were still indications of the old streambed with 

13 water in it? 

14 fl.    Yes, I did hear him say that, 

15 0.    And did you see that at the time you were there? 

1           16 A.    No.  Because what I saw, sir, was a bunch of 

17 Merkle bushes and swampgrass and so forth. 

18 Q.     And so you have never got down  in there and 

19 looked? 

20 A.    Yes, I was down in there.  I truly was. 

21 Q.    You were down in it? 

1 
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1 A.    Yes.  I was on this point of land, sir. 

2 0-    But you didn't see what he claimed to see?  That 

3 is, the old opening?  Not through but the — an old channel 

0 4 with water in it. 

5 A.    Oh.  Yes.  That's all wetlands in there.  There's 

• 6 all water in there. 

7 Q.    Well, I'm speaking of the channel rather than — 

8 you didn't see the bed of this old channel there with water 

9 in it? 

* 10 A.    I didn't -- no, I can't honestly say I saw the bed 

• 11 of a channel. 

12 Q.            And you really can't say, can you, whether the 

13 field crew did? 

14 A.     No, I honestly cannot say.  When we come up with 

15 a discrepancy in the distance we questioned it.  I questioned 

• 16 it,  I computed the Metcalf survey out, which had an error of 

17 closure of a hundred and some feet.  I computed my shoreline 

18 compared to his, which had a difference of 227.6 feet.  That's 

19 straight line distance; not the different breaks, you know, 

20 up and down. 

21 0-    So that was — 
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1 A.    My distance from here to here is 227.6 feet longer 

2 than what the Metcalf survey called from where he hit the Bay 

3 to where he left the Bay. 

4 Q.            Which I think is comething like a ten or fifteen 

• 5 percent difference?  Just speaking in terms of percentages. 

• 6 A.    Probably.  His was eighteen hundred feet and ours 

7 is two thousand.  I mean, you know, in rough figures. 

8 Q.     In rough figures.  Better than ten percent? 

9 A.    Yes, 

10 MR. SAUSE:  May I borrow your Nuttie plat a minute, 

• 11 the one that..,. 

12 BY MR. SAUSE: 

13 Q.    We are talking about this disputed area, which our 

14 mutual friend, Bill Nuttle, has shown as an apparent overlap. 

15 And the heavy line here is -- 

# 16 A.    I have a clearer one of that.  Here it is, I belie\ e. 

17 Q.    This is the one that shows the three different 

18 overlays and -- 

19 A.    The heavy line is the Metcalf. 

20 Q.    The heavy line is the Metcalf. 

21 A.    The heavy dash line here is the Metcalf. 
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1 o. Now, the Metcalf line is north sixty-one degrees 

2 one rainu te east — forget the distance for a minute -- and 

3 the lines that you came up with for the mouth are, as shown 

4 there, are radically different?  Just the directions of it. 

• 5 A. Right. 

6 MR, ATWATER:  I object to the radically but proceec • • 

7 BY MR. SAUSE: 

8 0- Well, they are different? 

9 A. Well, they are different by maybe -- what? 

10 0- And that doesn't seem -- 

» 11 A. — twenty degrees. 

12 Q. Well, — 

13 A. I say, you know, if you move this line down here 

14 you are talking about, what? twenty-five degrees probably. 

15 0- Well, your line, of course, is the dotted one? 

9 16 A. That's correct. 

17 Q. So when I said radically different, I'm sorry, I'l: 

18 

19 

20 

take out the radical.  But it does appear rather different — 

MR. ATWATER:  The plat shows a difference, 

BY MR, SAUSE: 

21 Q- It shows a difference to me when one line goes 
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1 northeast and the other goes southeast, 

2 fl.    Give me Course number fifty-two over here, please. 

3 Just read number fifty-two, wherever it happens to be. 

4 (Pause)  Okay.  Right, 

5 0.    That is -- when one line is going northeast and 

6 the other goes southeast, that is different?  I mean, I'm 

7 reading the plat right? 

8 A.    Yes, sir. 

9 MR. SAUSE:  Anything else?  Nothing further, thank 

10 you. 

11 MR. ATWATER:  Just a second.  (Pause) 

12 FURTHER EXAMINATION BY MR, ATWATER: 

13 Q.    Mr. Downey, is the way this survey was made and the i 

14 plat prepared in accordance with normal surveying routine in 

15 a surveyor's office? 

1           16 A.    Yes, sir. 

17 Q.     I'm referring specifically to the fact you have a 

18 field crew that goes out and actually runs the degrees and 

19 angles, chains the distances and comes back with those measure - 

20 ments to the office for their review by someone in the officel 

21 A.     That's -- a lot of people do it this way.  Some do 
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not. 

0.    And in this case you not only reviewed those field 

notes before you prepared the plat;, you actually had to walk 

the outline yourself? 

A,    Correct. 

MR. ATWATER:  No further questions. 

FURTHER EXAMINATION BY MR. SAUSE: 

Q.    When somebody does it — just to use an example of 

whom I know -- such as when Bill Nuttle does it, he combines 

both because he does the field work and the office work, too. 

A.    Mr. Kinderraan (phonetic) does, too. 

0.    But in the larger offices, such as yours, the 

practice is to have a field man, field crew and office crew? 

Sometimes the labors are divided? 

A. I will say in the larger firms, like when I worked 

for Frederick Ward, Associates, — which I do not any longer • 

I do a lot of field work myself. 

o. I see. 

A. But in the larger firms this is true. You may have 

one licensed land surveyor but you may have five field parties 

There is no way that the one surveyor could be with all five 
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1 of them. 

2 MR. SAUSE:  I have no further questions. 

3 MR. ATWATER:  Nothing further. 

4 (The examination was concluded.) 

• 5 

1 6 

7 

8 

9 

10 

• 11 

12 

13 

14 

15 

9 16 

17 
• 

18 

19 

20 

21 

• 





STATE OF MARYLAND 

CITY OF ANNAPOLIS, SS 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

I, DONALD F. AMES, a Notary Public, in and for the State 
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duly sworn by me according to law, was interrogated by counse]|, 
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Re:  East Bay Colony Associates et al. v. Kent Island Estates 
Corporation, Inc. 
No. 108, September Term, 1978 

Dear Counsel: 

In reference to your motion, filed jointly, to have 
the Court consider the original exhibits set forth in the 
proposed Order attached to your motion, in the captioned 
case, please be advised that by Order dated June 9, 1978, 
signed by Senior Judge James C. Morton, Jr., your motion 
was granted. 

Very truly yours. 

Howard E. Friedman 
Chief Deputy Clerk 
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IN THE COURT OF SPECIAL APPEALS OF MARYLAND 

EAST BAY COLONY ASSOCIATES,   * 
et al 

Appellant 

vs 
September Term, 1978 

No. 108 
KENT ISLAND ESTATES CORPOR- 
ATION, INC. 

Appellee 

-0O0- 

FILED 
JUN 8 \m 

MOTION FOR LEAVE TO HAVE THE COURT JUUUS A. ROMANO, ELfRK 
CONSIDER ORIGINAL EXHIBITS    COURT OF SPECIAL APPfcALS 
 OF MARYLANe 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

The Motion of East Bay Colony Associates, Appeallant and of 

Kent Island Estates Corporation, Inc. Appellee respectfully shows: 

1. There are certain exhibits in the record which are of 

such size and detail that reproduction in the record extract is 

impractical.  Reproduction would not permit a copy clear enough 

for the court to review. 

2. These movants are advised and believe that it would be 

proper for this court, by its order, to authorize the use of the 

original exhibits at the time of argument rather than have them 

printed in the record extract. 

3. The exhibits which these movants request the court to 

consider are Plaintiff's Exhibits 1, 2, 3, 4, 5, 6 and Stipulation 

Exhibit Q. 

WHEREFORE it is respectfully moved that this court may, by 

its order, authorize the consideration pf the above named exhibits 

at the time of oral argument rather than have them included in the 

record extract. 

JOHN W. SAUSE, JR. 
204 North Commerce Street 
Centreville, MD 21617 
Attorney for Appellee 

CHARLES C.W. ATWATER 
1112 W.R. Grace Building 
Baltimore, MD 21202 
Attorney for Appellant 
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IN THE COURT OF SPECIAL APPEALS OF MARYLAND 

EAST BAY COLONY ASSOCIATES, 
et al 

Appellant 

vs 
September Term, 1978 

No. 108 
KENT ISLAND ESTATES CORPOR- 
ATION, INC. 

Appellee 

-0O0- 

ORDER 

Upon the aforegoing Motion , it is this y tK*    day of 

June i   1978 by the Court of Special Appeals of Maryland 

ORDERED that at the time of argument of the above entitled 

matter the Court shall consider the original exhibits as filed in 

the record; namely Plaintiff's Exhibits 1, 2, 3, 4, 5, and 6 and 

Stipulation Exhibit Q. 

CEJET /JUDGE 
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Baltimore, Maryland 21202 
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Charles C. W. Atwater 
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752-6254 

DOCKET  ENTRIES 

1-Filed  Jan.  14,   1976.     Bill  of Complaint To 
Quiet Title And For Injunction  and Exhibits A 
thru 0. 

2-Filcd Jan.   14,   1976.    Motion To Limit Service 
of  Exhibits. 

3-Filed Jan.   14,   1976.    Order of Court granting 
above Motion. 

Jan.   14,   1976.     Summona   issued   for defendants. 

4-Filed Jan.   22,   1976.     Summons   for  John H. 
Nelson,   III,   Trustee  returned  served. 

5-riled Jan.   22,   1976.     Summons   for  William 
T.   Define,   Trustee  returned  served. 

6-Filed Jan.   22,   1976.     Summons   for Maryland 
National Realty Investors,   Inc.   returned 
served  on John M.   Nelson,   III,  Resident 
Agent. 

7-Filed  Jan.   23,   1976.     Summons   for  East  Bay 
Colony Associates  returned   served  on Williom E. 
Dixon. 

8-Filed Jan.   26,   1976.     Summons   for Rebecca 
Aaron returned  served. 

9-Filed Jan.   26,   1976.     Summons  for Samuel 
J.   Aaron  returned   served. 

10-Filed Mar.  26,   1976.    Respondents'  Answer To Bill 
of Complaint and certificate of  service. 

11-Filed  April  15,   1976.     Petition  to  Add 
William  E.   Dixon as  Party  Respondent   and 
Limit  Service  of  Exhibits  and certificate 
of service. 

12-Filed   April   15,   1976.      Order   of   Court   grant- 
ing above  Petition. 

April  15,   1976.     Su-nmons   issued   for  William 
E.   Dixon  with  copy  of  Bill   of Complaint, 
Petition  and  Order. 

13-Filed May  3,   1976.    Summons  returned  showing 
service on William E. Dixon April   28,   1976. 

Sept.   27,   l."76.     Answer Of  Will) .-in E.   Dixon  To 
The  Bill   of  Complaint  and   certificate  of   service. 

Oct.   15,   1976.    Trial before Harry E. Clark, 
Judge;   Joseph McGrath,  Court Reporter.     Counsel 
were heard.     Plaintiff's witness  was   sworn   and 
examined.    Trial  continued. 

Oct.   15,   1976.     Stipulation  of Agreed  Facts   and 
over 
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EQUITY NO. 5766 I FORWARD I 
I 

Exhibits P, Q, R, S, and T; Agreed lasuea and Certificate of Counsel filed. 

Dec. 8, 1976 -- Trial continued before Harry E. Clark, Judge; Joseph McCrath, 
Court Reporter.  Plaintiff's motlore to Include Exhibits 1 through 6, Exhibit R 
and Exhibit A through T heard and granted.  Plaintiff's witnesses were sworn 
and examined.  Defendant's witnesses were sworn and examined.  Mr. Atwater 
submitted Defendant's Trial Memorandum.  Counsel were heard In closing 
argument.  Plaintiff's Trial Memorandum to b« submitted within 30 days. 

March 2, 1977 -- Plaintiff's Memorandum filed. 
March 22, 1977 — Defendant's Additional Memorandum filed. 
September 16, 1977 -- Decision and Appendix A (Sept. 15, 1977 JUDGE CLARK) 

filed.  Copies mailed to counsel. 

October 13, 1977 — Order of Appeal to the Court of Special Appeals of 
Maryland and.dcrtlfIcate of service filed. 

January 5, 1978 — Motion And Order For Extension Of Time For Filing Record 
and Order of the Court of Special Appeals of Maryland extending the time 
for filing the record until January 13, 1978 filed. 

February 10, 1978 — Motion And Order For Extension Of Time For Filing Record 
and Order of the Court of Special Appeals of Maryland extending the time 
for filing the record until February 13, 1978; and Supplemental Petition 
For Extension Of Time for Filing Record and Order of the Court of Special 
Appeals of Maryland extending the time for filing the record until March 31, 
1978 filed. 

March 31, 1978 — Transcript of Testimony filed. 

March 31, 1978 — Certified copy of record delivered to Court of Special 
Appeals of Maryland by Joseph McCrath, Court Reporter. 

STATE OF MARYLAND, QUEEN ANNE'S COUNTY, to wit: 

I HEREBY CERTIFY that the aforegoing is truly taken from the original 
docket entries of record in "Kent Island Estates Corporation, Inc. vs. East 
Bay Colony Associates, et al." being Chancery No. 5766, in the Circuit Court 
for Queen Anne's County. 

IN TESTIMONY WHEREOF I hereunto subscribe ray 
name and affix the Seal of the Circuit Court 
for Queen Anne's County this 3l8t day of 
March, 1978. 
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KENT ISLAND ESTATES 
CORPORATION, INC. 

a Maryland corporation, 
Stevensville, Maryland  21666 

Complainant 

v. 

EAST BAY COLONY ASSOCIATES, 
a limited partnership 
serve on; 
WILLIAM E. DIXON, partner 
650 Ritchie Highway 
Severna Park, 
Anne Arundel County, 
Maryland 21146 

SAMUEL J. AARON 
416 North Charles Street 
Baltimore, Maryland  21201 

REBECCA AARON 
416 North Charles Street 
Baltimore, Maryland  21201 

MARYLAND NATIONAL REALTY 
INVESTORS, INC. 

a Maryland corporation 
serve on; 
JOHN M. NELSON, III 
Resident Agent, 
10 Light Street 
Baltimore, Maryland  21202 

JOHN M. NELSON, III, Trustee 
10 Light Street 
Baltimore, Maryland  21202 

WILLIAM T. DEFINE, Trustee 
10 Light Street 
Baltimore, Maryland  21202 

Respondents 

JAN m-76 ^    Z31US   *****ljOpO 

JAN 14-76 A "Z32M8   *****l»0 ^ 

IN 

THE CIRCUIT COURT 

FOR 

QUEEN  ANNE'S   COUNTY 

EQUITY  NO. 
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BILL OF COMPLAINT 
TO QUIET TITLE 

AND FOR INJUNCTION 

The Bill of Complaint of Kent Island Estates Cor- 
poration, Inc., by John W. Sause, Jr., and J. Donald Braden, 
its attorneys, respectfully shows: 

1. Complainant, a Maryland corporation, is the 
owner of various parcels of land on Kent Island, Fourth 
Election District, Queen Anne's County, Maryland, by virtue 
of a Deed from The Romancoke Holding Company, dated June 27, 
1969, recorded in Liber C.W.C. 42, folio 403, and attached 
as Exhibit A.  (As used in this Bill of Complaint, the word 
"recorded" means recorded among the Land Records of Queen 
Anne's County, Maryland, at the place indicated.  The word 
"attached" means that a copy of the item is attached to this 
Bill of Complaint, identified by the Exhibit letter indicat- 
ed, and incorporated as a part of this Bill of Compalaint 
pursuant to Maryland Rule 301 b.) 

2. The specific part of the land referred to in 
Exhibit A which is the subject of this proceeding may be 
generally described as lying to the south of an extension of 
the southerly line (being South 52o05' East) of Lot 1, Block 
B, until it intersects the northwesterly line of Lot 55, 
Block Y, as shown on the plat attached and hereafter more 
fully identified as Exhibit E.  The area referred to in this 
Paragraph is hereafter referred to as "the subject area." 

3. Between March 1950 and June 27, 1969, the 
following instruments were recorded which described and/or 
conveyed fee simple title to the subject property: 

(a)  Deed from Guaranteed Realty Corporation to 
Kent Island Holding Co., Inc., dated March 1, 1950, 
recorded in Liber N.B.W. 5, folio 498, and attached as 
Exhibit B. 

(b)  Plat titled "Third Section, Kent Island 
Estates", by J. B. Metcalfe, dated October 1950, re- 
corded on November 3, 1950, in Liber N.B.W. 7, folio 
563, as Document #29582, and (reduced in size) attached 
as Exhibit C. 

(c) Deed and Agreement between Kent Island Hold- 
ing Co., Inc., and The Chesapeake Bay Corporation, 
dated October 25, 1950, recorded in Liber N.B.W. 7, 
folio 564, and attached as Exhibit D. 

(d) Plat entitled "2nd Edition of the Third 
Section of Kent Island Estates", recorded on April 6, 
1951, in Liber T.S.P. 1, folio 191, also recorded in 
Plat Book T.S.P. 1, folio 6, and (reduced in size) at- 
tached as Exhibit E. 

(e) Deed from The Chesapeake Bay Corporation, to 
The Romancoke Holding Company, dated September 30, 
1951, recorded in Liber T.S.P. 3, folio 594, and at- 
tached as Exhibit F. 

4. Respondent East Bay Colony Associates is a 
limited partnership which purportedly acguired a tract of 
land in the Fourth Election District of Queen Anne'b County 





by Deed from Samuel J. Aaron and Rebecca Aaron, his wife, 
dated September 11, 1973, recorded in Liber C.W.C. 77, folio 
560, and attached as Exhibit G.  This tract is hereafter 
referred to as "the Benton farm."  Between September 1948, 
and September 11, 1973, the following instruments were 
recorded which described and/or conveyed fee simple title to 
the Benton farm: 

(a) Certificate of Survey of J. B. Metcalfe, 
dated August 1948, recorded in Liber N.B.W. 1, folio 
470, and attached as Exhibit H. 

(b) Plat entitled "Benton and Carter Farms", 
dated August 1948, by J. B. Metcalfe, and recorded in 
Liber N.B.W. 1, folio 473, as Document #26965, the por- 
tion showing lines 1 through 31 of the Benton farm 
being attached as Exhibit I. 

(c) Deed from Byron Courtenay Benton and wife to 
David M. Nichols, dated September 9, 1948, recorded in 
Liber N-B.W. 1, folio 473, and attached as Exhibit J. 

(d) Deed from David M. Nichols and wife to Samuel 
J. Aaron and wife, dated September 28, 1948, recorded 
in Liber N.B.W. 2, folio 4, and attached as Exhibit K. 

(e) Deed from Samuel J. Aaron and wife to Aarsco, 
Inc., dated November 13, 1964, recorded in Liber C.W.C. 
14, folio 228, and attached as Exhibit L. 

(f) Deed from Aarsco, Inc., to Samuel J. Aaron 
and Rebecca Aaron, his wife, dated November 13, 1964, 
and recorded in Liber C.W.C. 14, folio 232, and attach- 
ed as Exhibit M. 

5. Respondents Samuel J. Aaron and Rebecca Aaron, 
his wife, are the holders of a lien on the Benton farm by 
virtue of a Mortgage from East Bay Colony Associates, dated 
September 11, 1973, recorded in Liber C.W.C. 77, folio 566, 
and attached as Exhibit N. 

6. Respondents John M. Nelson, III, and William 
T. Define, as Trustees, and Respondent Maryland National 
Realty Investors, Inc., a Maryland corporation, as benefic- 
iary, are the holders of a lien on the Benton farm by virtue 
of a Deed of Trust from East Bay Colony Associates, dated 
September 18, 1973, recorded in Liber C.W.C. 77, folio 572, 
and attached as Exhibit O. 

7. Complainant has been in actual peaceable pos- 
session of the subject area and/or in constructive and 
peaceable possession of the subject area under color of 
title and under claim of right by reason of its and its pre- 
decessors' adverse possession for the statutory period. 

8. The Respondents and/or their agents, servants, 
employees, and attorneys have without legal or factual 
cause, justification or excuse caused a portion of the 
subject area to be included within the bounds of the Benton 
farm as described in Exhibits G, N and 0 Calthough not so 
included in Exhibits H through M, through which they admit- 
tedly derive any interest that they might have in either the 
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Benton farm or the subject area).  As a result: 

(a) Respondent, East Bay Colony Associates, 
claims of record or otherwise to own the subject area, 
or a part of it. 

(b) Respondents Samuel J. Aaron and Rebecca 
Aaron claim of record or otherwise to hold a lien or 
encumbrance on the subject area, or a part of it. 

(c) Respondents Maryland National Realty 
Investors, Inc., John M. Nelson, III, Trustee, and 
William T. Define, Trustee, claim of record or other- 
wise to hold a lien or encumbrance on the subject area, 
or part of it. 

9.  No action at law or proceeding in equity is 
pending to test the validity of the title, lien, encumbrance 
or other adverse claim of the Respondents. 

WHEREFORE Complainant prays that this Court: 

A. Quiet title of the Complainant in and to the 
subject area. 

B. Remove from the title the cloud of Respond- 
ents' adverse claims. 

C. Determine the nature and extent of any claim 
of the Respondents in the subject property adverse to the 
Complainant. 

D. Decree that Complainant has absolute ownership 
and the right of disposition of the subject area. 

E. Enjoin the Respondents, or any of them, from 
asserting any claims against, or with respect to, the 
subject area by any action at law or otherwise. 

John W. Sause, J] 
204 North Commerce Street 
Centreville, Maryland 21617 
758-0970 

9 J)<mAj) dZ^Ji^J 
/J. Donald Braden 
1/204 North Commerce Street 
Centreville, Maryland 21617 
758-0970 

1/ JAN 14 1976 B 

Attorneys for Complainant- 
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THIS DEED, Made this WJtk day of June, In the year one 

mm 

':> 

1  *T» O* '*•'  \ 

thousand nine hundred and sixty-nine, by and between THE ROMANCOKE 

HOLDING COMPANY, a body corporate of the State of Maryland, of the 

'first part, and KENT ISLAND ESTATES CORPORATION, INC., a body 

corporate of the state of Maryland, of the second part. 

WITNESS2TH that for and in consideration of the sum of Five 

($5.00) Dollars and other good and valuable considerations, the 

'; receipt whereof is hereby acknowledged, the said The RomancoXe 

! Holding Company does hereby grant and convey unto Kent island 
; 

1 Estates corporation. Inc., a body corporate, its successors and 

i 
i assigns, in fee simple, all those parcels of ground situate, lying | 

•ad being in the Fourth Election District of Queen Anne's county. 

State of Maryland aforesaid, and described as followsi 

BEGINNING for the first, being all that property described in 
a deed dated June 23, 1950 and recorded among the Land Records of 
Queen Anne's county in Liber N.B.W. No. 6, folio 445 from 
Partners Holding company to The Romancoke Holding Company; subject . 
to the restrictive covenants and conditions contained therein. 

i 

SAVING AND EXCEPTING THEREFROM, however, all those parcels 
of land heretofore conveyed out of said tract. 

BEING the remainder of the property described in the afore- 
said deed dated June 23, 1950 and recorded among the aforesaid 
Land Records in Liber N.B.W. No. 6, folio 445. 

BEGINNING for the second, being all that property described in 
a deed dated September 30, 1951 and recorded among the Land Records 
of Queen Anne's County in Liber T.S.P. No. 3, folio 594 from 
The Chesapeake Bay corporation to The Romancoke Holding company. 

SAVING AND EXC2PTING THEREFROM, however, all those parcels 
of land heretofore- conveyed out of said tract. 

SUBJECT to the restrictions as contained in a deed from the Kent 
island Holding Company, Inc. to the Chesapeake Bay Corporation dated 
October 25, 1950 and recorded among the Land Records aforesaid in 
Liber N.B.W. No. 7, folio 564, as amended and modified by 
confirmatory deed and Articles of Amendment between Kent Island 
Holding company. Inc. and the Chesapeake Bay corporation and The  . 
Romancoke Holding company, dated May 27, 1954 and recorded among 
the Land Records aforesaid in Liber T.S.P. No. 16, folio 116, 

BEING the remainder of the property described in the aforesaid \ 
t  deed from The Chesapeake say corporation to The Romancoke Holding 

r COJnpany, within grantor, dated September 30, 1951 and recorded 
ambng the Land Records of Queen Anne's County in Liber T.S.P. 3, 

I folio 594. i 

iMi   42 .-.c[403 
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TOGETHER with the bulldingo and Iroprovemonta thereupon 

erected, made or being and all and every the rights, alleys, vays, 

waters, privileges, appurtenances and advantages, to the same 

; belonging, or anywise appertaining. 

TO HAVE AND TO HOLD the said lots of ground and premises, above 

described and mentioned, and hereby intended to be conveyed; 

11 
{together with the rights,  privileges,  appurtenances and advantages 
ji 

1 thereto belonging or appertaining unto and to the proper use and 
i; 
;'benefit of the said Kent Island Estates corporation. Inc., a body 

i corporate, its successors and assigns, in fee simple. 

AND the said party of the first part hereby covenants that it 

has not done or suffered to be done any act, matter or thing what- 
ll 
•soever,  to encumber the property hereby conveyed;    that it will 
it 

|: warrant specially the property granted and that it will execute 

.: such further assurances of the same as may be requisite. 

WITNESS the corporate seal of THE ROMANCOKE HOLDING COMPANY 

I; and the signature of J. Temple Smith, its President, duly 
1 

'authorized and attestedt 
i, 

j.TESTt 

j! 

I Dapljne A. Duncan, Secretary 

„  THE ROMANCOKE HOLDING COMPANY 
j,»lHlllll,.#( 

by 

j NO TITLE EXAMINATION 
I 

It 
: STATE  OF MARYLAND,   COUNTY OP  BALTIMORE,   to witi 

• f _ ;r    " «,    •».,  ' •!•  -l 

J. Temple Smith, 

li I Hereby certify that on this X]*k 
 IIV"1* 

day of June, in the year 
! one thousand nine hundred and sixty-nine, before me, the subscriber, 
; a Notary Public of the State of Maryland, in and for Baltimore 
'County aforesaid, personally appeared J. Temple Smith, President 
i of The Romancoke Holding company, above named Grantor, and he 
'acknowledged the foregoing Deed to be the act of said body corporate. 

As Witness my hand and Notarial Seal. 

My commission expires- 
July 1. 1970 

Notary Pv^lic 
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sfit ^membered that on this Twenty Second day of March, in the year nineteon hundred 
and fifty, the followinc Deed was brought to bo recorded, to wit.- 

" ' Marcli ,,     , 
This Ducad. Made this 1st. day of JemwarM*, in the year one thousand 

Witnesseth. that In consideration of the sum of Five (S'J.pO) Dollars  • 
and other Kood and valuable co^ideraflons, the receipt of ^ch is hereby acHnowledgcd, 
?Se said Guaranteed Realty Corporation, does grant ana convoy unto the g^J^J'"^.. 

All of that tract of land, formerly composed of two contiguous par- 

Y- eels of land, one of which was called or known as the "Bank Farm", the "Gibson Farm", • 

^  or the "Moore Farm", and the other bein, known as the "Kent Point School Lot", situate 

^  lying and beinc on Kent Island in the Fourth Estate District of Queen Anne's County, in 

;| the State of Maryland, on both sides of the Stovensville Romancoke State Road, containing 

'^ 376.090 Acres of land, more or less, according to a certificate of survey and plat of said 

A  tract of land, including both said parcels of land, made by J. B. Metcalfo, surveyor, in 

1 November, 1^9; being the same tract of land by deed bearing date the 20th day of January, 

^1950, which was granted andconveyed unto the mortgagor by the mortgagee, and recorded or 

^intended to be recorded among the Land Records of said Queen Anne • s County, immediately 

h pmcedin, the recording of those presents, the metes and bounds description of said tract 

J 5 contained in said deed being hereby incorporated by reference in said mortgage, 

v BEING the same tract of land which was granted and conveyed unto Guar- 

I   anteed Realty Corporation, a body corporate, by Theodore C. Waters, Surviving Executor of 

the last will and testament of Theodore Cooke, Jr. by Deed bearing date the 20th day of 

^ January, 1950, and recorded in Liber N. B. W. No. 5, folio 1^, a land record book for 

R>^v Queen Anne's County, aforesaid. 

i "^ Torether with the buildings and improvements thereupon erected, made 
'   or bein. and all and'every'the rights, alloys, ways waters, privileges, appurtenances and 
>   advantages, to the same belonging, or anywise appertaining. 

1 To Have and To Hold the said lot of ground and premises  above des- 
.^ __,,__. ._.. _„«^.-. »^ v^vohu nr^ndnd to be conveyed: together with tne r.ghts, pri 

3 
cribed and mentionedranHerS^^ 

in fee simple. it 
And the said party of the first part hereby covenant that/has not done 

or suffered to be doJe any act m^tte'r or thing whatsoever, to f^^\^^%^- 
b? conveyed; that it will warrant specially the property granted and that it will execute 
such further assurances of the same as may be requisite. 

Witness the signature of Guaranteed Realty Corporation, by David M. 
Nichols, its President, and attested by its corporate seal. 

GUARANTEED REALTY CORPORATION 
TEST'' 

Corporate 
Seal's 
Place 

STATE OF MARYLAND,  City of Baltimore  ,-to wit: 

T HFPF3Y CERTIFY. That on this 1st day of March, in the year one thou- 
sand nine hundred and St I So Ue, the ^-ribor a Notary Publ c of Jhe fa e^f 

fT7AA  S G^nU^rCo^at?^ S^ o J'n^ed SLr,' and he acknowledged 
the foregoing Deed to be the corporate act of said Corporation, 

As Witness my hand and Notarial Seal. 

CA TI uua NiLP^w AJ.UI A;: 
L'HARINK C. WALI" 
NOTARY PUBLIC 

rp tp r^l « ^ CATHARINE C. WALLMAN Notary Public. 

i JAN 1 4 ^e L 

Notary 
Public 
Seal. 

.i J  ;   5/%9& 
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...:::::::::::::::::::::::::::::: :::::^-,:K N A N K p;  •   ^ COUNTY,     TO    W I T« 
//29,,-33. ..     Thl  d I      of Novombor,   In  tho  ynar nlno^on hundred  ond 
fu^/SrKriovSfoSSd'aMd SioLe^ Sere bro^ht  to  be  rocordC,   to wit:- 

4"^     Ono-Flfty  Five DollarJv.-o-Twenty Two Dollar 
-   and Onc-Flvc Dollar Fifty Cent RocordatJon 

Tax Stamps.    Endornod  10/25/50 KIHC. 

Bi*^ One-Sixty Dollar,  Ono-Thirty Dollar    Ono- 
Ss^Ton Dollar,  Two-Two Dollar and One-Fifty 
5^ Cent Int.  Rev.  Stamps.    Endorsed 10/25/50 

^ JAN 14 1975 l 

J^ KIHC. 
THIS DEED AND AGREEMENT, made this 25th day of October 1950, by and 

between Kent Island Holdin, Co  Inc. *^^^h^£^^^£o*,  a 

•  ^dfco^o^t:: ttf^^^^r^^^^ oA.ryl^  party of the 
^  second part. 

^ WITNESSETH, that in consideration of the -^^^^JiL^eS' the 
<  other .ood and valuable considerations the recep of which is he eb^ac^ ^^ ^ 
.     said Kent Island Holding Co., Inc., a body c^P0"!^r°^

n its successors and assigns, 
|  the said The Chesapeake Bay C^P^^^'^^f^^to the restrictions, covenants, agree- 
^  in fee simple, but subject, as to part of ^" ^"^ • ^er set forth, all that parcel or 

ments, easements, conditions and understandings Jf^"^^^^, i" the State of Mary- 
.   tract'of land situate a"d bein, on Kent Isl-d Q-en ^-J^J^ westerly sides of 

^Ro^ScoSrsSs^i^irs^rtfSo'adrandle^ribed as follows, thr.t is to say: 

BEGINNING for the same at a point on the westerly line of the afore- 

said State Road north 75 degrees 51 ^nutes west 6W feet from a 6" x 6" concrete monument 

marking the northwesterly corner of the Koxter Farm, now known as Kent Island Estates, 

thence by and with the line of the lands of the Carvell farm north 75 degrees 51 minutes 

west 2737.70 feet to an old cedar post standing in a marsh near the waters of a pond or 

lake and to the line of lands of the Grollman farm, thence by and with the line of the 

lands of the said Grollman farm the four following courses and distances, north 35 degrees 

37 minutes west 39^.50 feet to a point on the bank of said pond or lake, north 87 degrees 

51 minutes west 1100 feet (this line crosses over said lake or pond and extends to a 

point on the westerly bank of the stream that drains said pond) south M. degrees ^  min- 

utes west 311 feet to a point, south 79 degrees k,  minutes west 179.90 feet to a point 

at the outlet of the aforementioned stream into the Chesapeake Bay, thence by and with 

the mean high water line of said Bay the six following coux-ses and distances; south 5 

degrees 29 minutes west U91.70 feet to a point, south 10 degrees 2U minutes east 827-30 

feet to a point, south 7 degrees 31 Routes west 1130.30 feet to a point, south 00 degrees 

06 minutes west 1108.70 feet to a point, south 3 degrees 29 minutes east U37.90 feet to 

a point, south 12 degrees U6 minutes west 600 feet to a point at the mouth of a stream 

that drains another pond or lake (total frontage on Bay, W feet, more or less), thence 

by and with the drain to said pond north 61 degrees 01 minute east 282.10 feet to the wat- 

ers of the said pond, thence by and with the water line of the said pond the 17 following 

courses and distances: north 5 degrees 56 minutes west 531.90 feet, north 69 degrees ^3 

minutes east 235.70 feet, north 33 degrees 56 minutes east 186.10 feet, north 67 decrees 

26 minute, east 80.00 feet, south 66 degrees 52 minutes east '3.70 feet, south 5^ degrees 

H5 minutes east 199.10 feet, north 75 degrees 53 minutes east 175-20 feet, north 8. degrees 

39 minutes east 2H2.50 feet, north 63 degrees .1 minutes east 115-80 feet, south 8. degrees 

W6 minutes east 209.60 feet, north 73 degrees W8 minutes east 75.30 feet, north 66 degrees 

32 minutes east 109.10 feet, north 75 degrees 16 minutes east 68 feet, north 70 degrees 

M, minutes east 118 feet, north 65 degrees ^5 minute, east 171.20 feet, north 56 degrees 

U^^u^-^-^^-^,--^.-^-^^ U3 minutes east 173.10 feet, north 78 de- 

ero.s 05 .mutes east 310.M) feet to a point at the headwaters of said pond, thence by and 

with the lands of the farm known as tho "Benton Farm" meandering along and with the center 

Un, of a branch or strean: north 50 de.re^s 2^ minutes oast .72.70 ft to a post, thence 

continuinc vith tho line of land of th. Bonton Farm the 2 fol^owin. courses and distances: 

30uth 69 d^r.o. 26 minute ea.t 336.60 f^t to a nton« s-t alon- the fence Iln., couth 
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,nj. 

(,*  dodoes ^9 minutes oast 1238 feot to a stono sot 50 feet nastily more or lor.s from 

the Kent Point public rond, thence by and with the line of the farm known as thn  Bullen 

farm south 66 dogroea 03 minutes oast 1677.80 feet to a 6" x 6" concrete monument set 

In the lino of the lands of the Hoxter farm, now Kent Island Estates, thence by and with 

the said Hoxter lanls the 2 following courses and distances, north 6 degrees 39 minutes 

east 158W.50 feet to a 6" x 6" concrete monument, north 75 degrees 56 minutes west 

1696.90 feet to a concrete monument set on the easterly side of the Stevensville-Roman- 

coke State Road, thence crossing over said road north 81 degrees 21 minutes west 6^ feet 

to a point, thence by and with the westerly line of aid road north 8 degrees 39 minutes 

east 1557.^0 feet to the point of beginning, containing 376.090 acres more or less. 

BEING all of the land and premises which was granted and conveyed by 

Guaranteed Realty Corporation unto Kent Island Holding Company, Inc., by deed dated March 

1st. 1950, and recorded among the Land Records of Queen Anne's County in Liber N. B. W. 

No. 5, folio ^98, etc. 

ALL that part of the above described and hereby conveyed property 

which lies west of the State Road leading from Romancoke to Stevensville is shown on a 

plat Of a subdivision of that portion of the above described and hereby conveyed property, 

now known as and entitled "3rd Sec. Kent Island Estates" prepared by J. B. Metcalfe,Re- 

gistered Land Surveyor, dated October 1950, which plat is recorded, or intended to be re- 

corded among the Land Records of Queen Anne's County prior hereto, as a nart of this deed. 

TOGETHER with the buildings thereupon, and the rights, alleys, vzyj, 
waters, privileges, appurtenances and advantages thereto belonging or in anywise appertain- 

ing. 

TO HAVE AND TO HOLD The said parcel of ground and premises above des- 
cribed and mentioned and hereby intended to be conveyed to-ether with the rights, privi- 
leges^ appurtenances and advantages thereto belonging or ^pertaining unto and to the 
proper use and benefit of the said The Chesapeake Bay Corporation, a body corporate  Us ^ 
successors and assigns, in fee simple; subject, however, as ^ ^ P"^ .f*^/3^6^ 
of land which lies on the westerly side of the Romaf ^^^^^^^^^^^r^^tions 
lepal oTDcration and effect of the following covenants, agreements, easements, restrictions 
and coSditiois which it is hereby covenanted and agreed shall be binding upon the said Ihe 
Ssa?eake Sy Corporation, a body corporate, and its successors and assigns, and upon 
all of the land hereby conveyed, forever: 

1.  All lots in that part of said land which lies on the westerly side 

of the abov- mentioned State Road and as is now shown on the subdivision thereof, now 

called "3rd Sec. Kent Island Estates" (see the Plat thereof hereinbefore referred to) shall 

be for residential uce only and not for purposes of any trade or business whatsoever. 

Structures erected on any one lot shall consist of the main dwelling or residence for the 

occupancy of one family only, together with a private garage and other structures appur- 

tenant to the main residence or to be used in connection therewith and on no lot shall 

there be more than one main dwelling and on no lot shall more than one family occupy the 

main dwelling or any structure appurtenant thereto. The main dwellirig or residence on 

any lot shall have a setback from the front line of said lot of at least fifty C50) feet, 

and shall have a setback from the dividing lines of said lot of at least ten (10) feet 

and shall have a setback from the rear boundary of the lot of at least ten (10) feet. 

2. No residence, dwelling, garage or other structure appurtenant to 

the residence shall be erected or built on said land, nor shall any addition to or change 

or alteration therein be made, until the plans and specificotions for such structure or 

alterations and location thereof arc submitted to and approvled by The Chesapeake Bay Cor- 

poration, or Us successors in the ownership or development of the entire tract, shown 

on the Subdivision plat hereinbefore referred to, or its duly authorized agents. Written 

permission must be obtained from the Cornoration to construct or maintain fences, walls, 

hedges, buildings, pUrs, boothouses, bulkheads, bnthhousor, and outbuildings. 

3. All dotached gnrares and other outbuildings o" any kind whatroov- 
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er shnll be  In tho roar of the dwollln^ hut sh.nll not be within ten (10) feet of tho rear 

boundary of the lot nor within ten. (10) feet of the dividinr; linen of said lot. 

h. No trees shall be cut and no excavations shall be made on the 

premises except for the purpose of building thereon and at tho time when tho building 

operations are commenced and no earth or sand shall be removed from said premises ex- 

cept as a part of such excavations. 

5. Free and open soaces shall be left on both sides and to the 

front and to the rear of every building, structure, dwelling, or part thereof, erected 

on the said lot, which free and open spaces shall extend the full length of all lots 

and shall be not less than ten (10) feet in width from the dividing lines from the front 

and from the rear of said lots. 

6. No privy of any kind shall be allowed on said property, but each 

house shall have inside toilets with adequate water supply and septic tank installation 

for disposal of sewage approved by the Maryland State Board of Health. 

7. No noxious or offensive trade shall be carried on upon any lot 

nor shall anything be done or kept thereon which may be or become any annoyance or nui- 

sance to the neighbors. 

8. No trailer, basement, tent, shack, garage, barn or other out- 

building erected on the tract shall at any time be used as a residence, temporarily or 

permanently, nor shall any residence of a temporary character be permitted. 

9. In order to preserve or improve the views of land and water, 

hills and valleys, obtainable on and from the various lots shown on the said Plat, and 

to promote the free movement of breezes and prevent the harboring places for flies, mos- 

quitos and other insects, the Corporation reserves the right to trim any trees or shrub- 

bery now or hereafter standing in said tract which may, in its opinion, destroy or in- 

terfere with such views or the free movements of breezes, or furnishing harboring places 

for flies, mosquitos or other insects. 

10. The land which is contained within the boundaries of the sub- 

division plat hereinbefore referred to, shall, in respect to that part of it which lies 

in the bed of the road or roads bordering any of the lots shown on said Plat, be subject 

to an earement in favor of the owners and occupants of lots and houses bordering other 

parts of the said road or roads in respect to the free and common use of said road or 

roads, both for the purpose of passage to and from and for tho laying or erecting of wat- 

er pipes, gas pipes, electric poles or other public utilities to be used in common by 

tho owners and/or occupants of the said subdivision, and further, that tho owners or 

owner of any lot will join in a petition to the proper governmental authorities, that 

the road or rosds bordering the property be taken over by tho County as public roads un- 

der a proper deod or dedication to be signed by such owner or owners at such time when 

two-thrids of the owners of the lots along such road or roads shall demand. 

11. The Corporation hereby reserves the right in its absolute dis- 

crsation at any time to annul, waive, change or modify any of the restrictions, condi- 

tions, covenants, agreements or provisions conjoined herein, as to any part of said sub- 

division '"hen owned by the Corporation, and, with tho consent of the owner, as to any 

other land included in said sub-division; and to grade, change tho grade of, or regrade 

any street, road or lane shown on said plat,- and shall have the further right before a 

salo to change the size of, locate or relocate any of tho lots shown on said plat. 

12. Easomonta ani rights of way are h"roby expronsly ronorvod in and 

ol '•"'•-•tin-, conntructlnr: and m.-.lnt.-ilnln • 'live,  on-l tin n^of-.-nry or proper attachments 

/I 
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in conn"cf.lon thnrowith for tho trnnnmisslon of o lac trie It.y and for telophono.-i and othor 

nubile utilitlsr. or funetions, and tho Corporation, its cuecosnorn, assigns, or nomlno^s 

shall have the right to en tor upon .i.'.ild reserved strips of land for any of tho purposes 

for which said oasoraents and rights nro rosnrvod ar,  above set forth. 

13. The provisions herein contained shall run with and bind the land 

and shall inure to the benefit of and be enforceable by the Corporation, or the owner of 

any land included in said sub-division, their respective personal representatives, heirs, 

successors, and assigns, and failure by the Corporation or any land owner to enforce any 

restriction, condition, covenant or agreement herein ccyntalned shall in no event be deem- 

ed a waiver of the right to do so therafter to one occurring prior or subsequent thereto; 

and tho declared invalidity of any one or more of tho provisions herein shall not affect 

the validity of the others. 

1^. Any or any of the rights and powers, titles, easements and es- 

tates reserved or given to the Corporation in this agreement may be assigned to any one 

or more corporations or associations that will agree to assume said rights, powers, dut- 

ie- and obligations and carry out and perform the same. Any such assignment or transfer 

shall be made by appropriate instrument in writing in which the assignee or transferee 

shall join for the purposes of evidencing its acceptance of such rights and powers; and 

such assignee or transferee shall thereupon have the same rights and powers and be sub- 

ject to the same obligations and duties as are herein given to and assumed by the Corpora- 

tion, the Corporation thereupon being released therefrom. 

15. All cess pools and all wells are to be approved by The Chesapeake 

Bay Corporation as to type, size and location, and under no circumstances are any wells 

to be constructed unless they shall be driven wells and all cess pools and wells which 

are erected on the premises shall be approved by the Maryland State Board of Health. 

16. The Purchaser, or successor in possession, of each lot in said 

subdivision, covenants to pay to The Chesapeake Bay Corporation, its successors or assigns, 

on March 1st, in each year the sum of Ten Dollars ($10.00) for each and  every lot purchas- 

ed, to be used for construction, maintenance and repair of roads in the subdivision.  At 

such time as The Chesapeake Bay Corporation, Its successors or assigns, shall form an as- 

sociation of the purchasers and owners of the lots in this subdivision for the purpose of 

administering the road funds each purchaser or owner expressly agrees to join and maintain 

membership in such association and to accept and abide in all rules and regulations for 

the conduct of such Association when formed. 

AND tho oarty of the first part, Kent Island HolrUnr Co. Inc., does 
hereby covnant that it v/ill warrant specially the property hereby granted and convoyed and 
that it will execute such further and other assurances of tho same as may be requisite. 

WITNESS the corporate seal of Kent Island Holding Co., Inc., a body 
corporate, and the signature of David M. Nichols, its President. 

WITNESS also the corporate seal of The Chesapeake Bay Corporation a 
body corporate, and the signature of David M. Nichols, its President. 

T^ST: KENT ISLAND HOLDING CO. INC. 
Corporate 

CATHERINE W. McCANN Seal.       By DAVID M. NICHOLS 
TDavid M. Nichols) President 

-•• 

THE CHESAPEAKE BAY CORPORATtON 

By DAVID M. NICHOLS 
(David M. Nichols) President. 

>' Corporate 
-' , Soal. 

STATE OF MARYLAND, CITY OF BALTIMORE, TO WIT: 

I HEHFOV CERTIFY that on this ?.5th  day of October, 19'o, before me, 

M. Nlcholn, Prcsiiont o:' Kent Island Holdin: Co. Inc., a boly corporato nni ho acknowlo : •• ': 
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tho aforo^oini': dead and n^ronmont to bo thn act and dood of said body corporate. 

WITNESS my hand and Notarial Seal. 

CATHKHTIW W. McCANN    Notary 
Notary Public       Public 

CATHERINE W. McCANN    Seal. 

STATE OF MARYLAND, CITY OF BALTIMORE, TO WIT: 

I HEREBY CERTIFY that on this 25th day of October, 19^0, before me, 
tho subscriber, a Notary Public of the State and City aforesaid, personally appeared Dav- 
id M. Nichols, President of The Chesapeake Bay Corporation, a body corporate, and he ac- 
knowledged the aforegoln; deed and agreement to bs the act and deed of said body corpor- 
ate. 

WITNESS my hand and Notarial Seal. 

CATHERINE W. McCANN    Notary 
Notary Publici      Public 

CATHERINE W. McCANN    Seal. 

Agreement is recorded in Liber C.W.C. No. 13, folio 31, a Land Record Book for Queen Anne's 
County. 
Agreement is recorded in Liber C.W.C. No. 13, folio 90, a Land Record Book for Queen Anne's 
County. 
Agreement is recorded in Liber C.W.C. No. 29, folio 227, a Land Record Book for Queen Anne's 
County. 
Agreement is recorded in Liber C.W.C. No. 36, folio 195t a Land Record Book for Q. A. Co. 
Assignment is recorded in Liber C.W.C. Mo. 1+},  folio 12, a Land Record Book. 
Assignment is recorded in Liber C.W.C. No. 43, folio 336, a Land Kecord Book. 
Agreement is recorded in Liber C.W.C. No. 46, folio 317, a Land Record BOOK. 
Agreement is recorded in Lioer C.W.C. No. 40, folio o35» a Land Record Book. 

#29,58^. QUEEN   ANNE'S   COUNTY,  TO 
W I T:\Be It remembered that on this Third day of November, in the year nineteen hundred 

^   and fift^, the following Mortgage was brought to be recorded, to wit:- 
• 

\      This Mortgage, made this 25th day of October, In the year one thousand 
^> • nine hundredNand fifty, between The Chesapeake Bay Corporation, a body corporate, duly 
o^hj incorporated utoler the Laws of the State of Marvland, Mortgagor(s), and Aurora Federal 
•^v-^ Savings and Loa\Assoclation, a body corporate, duly incorporated. Mortgagee. 

%* \ V,'^v \ WHEREAS the said Aurora Federal Savings and Loan Association has this 
\ ;$ day loaned to said THG Chesapeake Bay Corporation, a body corporate, the sum of Sixty- 
fj^ five thousand and OOADO ($65,000.00) dollars, being the balance of the purchase money 

for the Pronerty herelnvdescribed, which said sum the said Mortgagor(s) agree(s) to re- 
pay in installments withSlnterest thereon from the date hereof, at the rate of five (.*%) 
per cent per annum, in thXmanner following: 

;. By the pavvraent of Five hundred and fourteen and 05/lOO (S^lU-.O?) dol- 
CJ  lars on or before the first daVof each and every month from the date hereof, until the 
^  whole of said nrlncipal sum andNinterest shall be paid, which interest shall be computed 
v  by the calendar month; and the sal^d installment payments may be applied by the mortgagee 
^  in the following order: 

^ FIRST: To the paJspent of interest at the rate aforesaid. 

^ 
SECOND:  Towards theNpayment of the aforesaid principal sum. 

AND WHEREAS this Mortgage shall also secure future advances as provid- 
ed by Chapter 923 of the Laws of Maryland passed at tho January session in the year 19^5 
or any supplement thereto. 

This loan may bo prepaid, inN/holo or in part, and v;hon tho amount 
prepaid equals or exceeds tv/enty per cent of the original principal amount of the loan, 
ninety days' Interest on the amount prepaid, will bsycharged as a consideration for the 
acceptance of such prepayment. 

The due execution of this mortgage laying been a condition precedent 
to the granting of said advance. 

NOW THEREFORE, this mortgage witnesseth,\that in consideration of the 
nremises and of one dollar, the said The Chesapeake Bay Corpo\tion do(th) grant, convey 
and assign unto -aid Aurora Federal Savings and Loan Assoclatlo\ Its successors and as- 
signs, all that parcel or tract of land situate and lying on KenKlsland, Queen Anne's 
Co. State of Maryland, formerly known as the Gibson Farm, and lyin\ on tho easterly and 
westerly side of the Romancoke-Stevensville State Road and describeoyis follows; that is 
to say: 

BEGINNING for the same at a point on the westerly liW of the afore- 

said State Road north 75 degrees 51 minutes west 6h  feet from a 6" x 6" concrete monument 

marking the northwost'-rly corner of the Hoxter farm, now known as Kent IslandNSstatos, 

thence by and with tho line of the lands of the Carvell farm north 75 degrees 5l\ilnutes 

west 2737.70 feet to an old cedar post standing in a marsh near tho waters of a pond^or 

t„l.-  , »  .-%  .U-  Tl«*  ^**  > ..M4«  *%r  *.U*  n WMI IMAM  /'r.^ 

Ir.r.'is of  tho   snid  ".ror.-r-n  forr   ll;-3  fo'ir  fillow'n' courrf-s and dintancor,  north  3^   I'-grn^s 

• "-:-.•••••;   V''.') r-'-t  '?   . : 'i;,'   rri  1   • ;:...:.    •'  :•• I i yinl ir InV.'t. mrUi  37 d'-.^roea 
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Fti'bi f    F 

tuou-and nine hundred -"^"'-""^'''"/a^renn'd    P rS•U,v V .pn»rod I.   BENTmKS&D- 

their aot. ^/^   m^ntt 
AND a. the aa^e time also P-Bonally ^rof^^^^^ 

agent of Barton 0. WoolfolK, ^^^^^a^b L'ndfaj^eln sot forth, and 
teS t^ SfaS-nor    e 0    fn^^8^ ouc. affidav^ 

WITNESS my hand and notarial seal^f day and year last above writ- 

ten. 

Notary 
Publlo 
Seal. 

nnRTS L. PILLEHUNmotary Public 
Dorlo L. Dillehunt 

Seal. ^y' „ Anr-il 
e„EEK .ra.s COUm, TO «T= Bj^^b.^.. ^thU^ntj Seventh^ oj Jp  , 
i.n the year nineteen hundred^srtfd fifty nine, 
recorded, to wit:- 

going Mortgage ar 

TEST> 

H^UE RECEIVED, the undersigned does hereby release the afore- 

'mortgage indebtedness. 

AS WITNESS my hand and seal this l6th day of April 1959, 1959. 

PI.   P..  V.'OOLFOLK      __JSEAL) 

:] 

Tl 

•I 

=^3 

T 

•^•:UV::::::::!::::::::::::::ft:u:E,E'N"**   ANNE   «   8 ^/"r nln^teen^undred ^ 

Three-Three Dollar and Three-Thirty Dollar 
Int. Rev. Stamps. Endorsed 9/30/51 TCBC. 

Four-Twenty Two Dollar ^ f•'^^/^'1** 
Recordatlon Tax Stamps. Endorsed 9/30/51 
TCBC. 

Thls Deed.  Made ^J^^f S-LSe^e^ry^oSoStion/rbodr 
thousand nine  hundred and ^^'^^IZI StSe  State of Maryland of  the  first      . 
corporate,   duly l^^f^^^^'^v^rtody corporate,  duly Incorporated unaer the 
rars^rthritftrSf^ry^n^^^rTof^the  second part,   wltneasetn: 

That in consideration of the  ^ o^^e gllar.    and othe^^o^ 
and valuable considerations,   the receipt ^ereof Is herehy^aoknowic g^.   ^   ^ T 

land Bltuate and »Jlne on j-ent Island    Queen Ann east a„a ,.«„!,  a  des of  tha- 

BEGI«»ISQ for the aaoe at a pom on th. «eatorly Una of the afore- 

„W State Boad .orth M daBreee 5i ..nutea «« „ feet fro. . *• X .•  oonorete .o„u- 

B.„t .„r.t„e the northveoterd, oorner of  the Ho.ter Par.,  no„ hno.n a. Kant     .dan    . - 

. J.. went 2737.70 feet  to an odd «*., po.t  atandda,  fn a .arah near the    .. r. 

"  the danda of the  ...d Orodd.an far. the four fodder aoaraea and -"^   '    - 

'      deBreoa 5d .dnutaa .eat ddOO feet (thdn d.na aroaaea over aadd dah, "^^ 
r      B .....  .u„  a*~am  that clrr^nn  nald pond)   south ^ do- 

tends to a point on tno weetcrx,  -^ ^   ^ J    "j 4 nlnute8 W0Rt 179.90 foot 
groos 43 minutes west 311  feet to a point,   BOUtb 79 UOM 
e 3/5% 

: 
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to a point at the outlet of the nforementloned ctroam into the Cheoapoake Day, thonoo 

by and with the mean high water lino of cald bay the six following oouroea and dio- 

tanoee: south 5 degreeo 29 minuter, west ^91.70 feet to a point, oouth 10 degroeo 2^ 

minutes east 82?.30 feet to a point, south ? degrees 31 minutes west II30.3O feet 

to a point, south 00 degroos 06 minutes west 1108.70 feet to a point, south 3 degrees 

29 minutes east V37.9O feet to a point, south 12 degrees 46 minutes west 600 feot to 

a point at the mouth of a stream that drains another pond or lake (total frontage on 

Bay, 4596 feet, more or less) thence by and with the drain to said pond north 61 de- 

grees 01 minute east 282.10 feet to the waters of the said pond, thence by and with 

the water line of the said pond the 1? following courses and distances: north 5 degrees 

56 minutes west 531.90 feet, north 69 degrees 43 minutes east 235.70 feet, north 33 

degrees 56 minutes east 186.10 feet, north 67 degrees 26 minutes east 80.00 feet, south 

66 degrees 52 minutes east 53.70 feet south 54 degrees 45 minutes east 199.10 feet, 

north 75 degrees 53 minutes eaet 175-20 feet, north 84 degrees 39 minutes east 242.50 

feet north 63 degrees 41 minutes east 115.80 feet, south 84 degrees 46 minutes east 

209.60 feet, north 73 degrees 48 minutes east 75-30 feet, north 66 degrees 32 minutes 

east 109.10 feet, north 75 degrees 16 minutes east 68 feet, north 70 degrees 44 minutes 

east 118 feet, north 65 degrees 45 minutes east 171-20 feet, north 56 degrees 43 min- 

utes east 1?3.10 feet, north 78 degrees 05 minutes east 310.40 feet to a point at the 

headwaters of said pond, thence by and with the lands of the farm known as the "Benton 

Farm" meandering along and with the centre line of a branch or stream north 50 degrees 

25 minutes east 472.70 feet to a post, thence continuing with the line of land of the 

Benton Farm the two following courses and distances: south 69 degrees 26 minutes east 

336-60 feet to a stone set along the fence line, south 65 degrees 59 minutes east 1238 

feet to a stone set 50 feet easterly more or less from the Kent Point public road, thence 

"' by and with the line of the farm known as the Bullen farm south 66 degrees 08 minutes 

east 1677.80 feet to a 6"-x 6'" concrete monument set in the line of the lands of the 

Hoxter farm,, now Kent Island Estates, thence by and with the said Hoxter Lands the 

two following oouroes and distances: north 6 degrees 39 minutes east 1584.50 feet to 

a 6" x'6" concrete monument north 75 degrees 56 minutes west I696.90 feet to a concrete 

monument set on the easterly side of the Stevensville-Romancoke State Road, thence 

crossing over said road north 81 degrees 21 minutes west 64 feet to a point, thence by 

and with the westerly line of said road north 8 degrees 39 minutes east 1557.40 feet 

to the point of beginning, containing 376.090 acres, more or less.  Excepting, however, 

such parts of said land (being Lots 10 and 12 In Section R and Lot 10 In Section B of 

the Third Section of Kent Island Estates, as shown and described on a plat of the Third 

Section of Kent Island Estates, which plat is now of record among the Land Records of 

Queen Anne's County) as have heretofore been conveyed by the grantor herein by deeds 

duly recorded among the Land Records of Queen Anne's County. 

BEING the same lot of ground described in a deed dated October 25, 

1950, and recorded among the Land Records of Queen Anne's County in Liber N-B.W. No. 7. 

folio'264, from Kent Island Holding Co-, Inc. unto the grantor herein 

Together with the buildings and improvements thereupon erected, made 
or being; and all and every, the rights, alleys, ways, waters, privileges, appurtenances 
and advantages, to the same belonging, or in anywise appertaining. 

un 
cucc 

To have and to hold the said described lot of ground and premloeo, 
to and to the use of the nald The Romancokc Holding Company a body oorporato, Its 
ocensorn and aoalgna, in fee simple, forever, subject however to the legal operatK 

and effect of the restrictions comlltlona, oovenanttj, agreements and underatandinga 
set out in the deed from the Kent Island Holding Co-, Inc. to The Oheaapeake Bay Cor- 
poration, dated October 25, 1950, and recorded among said Land Records in Liber N.B.W. 
Ko. 7, folio 5^; """ BUWBUU aloo i,« i.iie !«««! upuraliuu uuu «ii«ot, IU a "^•'T,;' 
dated October 25, 1950, and recorded among said Land Records In Liber N.B.W. Ho. /, 

\(o 
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folio 568, from The Choaapeake Day Corporation to Aurora Federal SavlngB and Loan Ao- 
oociatton orlclnally given to oecure the repayment of the oum of $65,000.00. 

And the Bald party of the flMt part hereby covenanto that " taa 

property hereby conveyed; and that it vuii. execute uu.^ 
land as may bo requisite. 

VITKESS the corporate seal of said Grantor and the signaturo of 

David M. Nichols, its President. 

TEST: 

CATHARINE C. VALLMAN 

THE CHESAPEAKE BAY CORPORATION 

By  DAVID M. NICHOLS  
""(David M. Nichols) President 

Corporate 
Seal. 

STATE OF MARYLAND, BALTIMORE CITY, to wit: 

be the act. and deed of said body corporate. 

As witness my hand and Notarial Seal. 

Notary 
Public 
Seal. 

CATHARINE C, WALLMAN 
CATHARINE C WALLKAN  Notary Public, 
NOTARY PUBLIC 

My Commission pyp^res Mav ^. 1953 

ff»t«««* 

,26k.  QUEEN ANNE'S COUNTY,       TO 
Be it remembered that on this Fourteenth day of January,   in the  year nineteen 
and nm So.   the  following Agreement was brought  to be  recorded,   to Wit.- 

THIS AGREEMENT,   made  this 5th day of No^mb^'   ^JJ'   ^^^d
b^^n 

U   Aurora Fed^l Savings and ^an Association    a body corporate    duly incorporate^ 
yiKo   the Laws of l\e  United States  of America,   party ^J^^P^e  of  the   State of Mary- 
l^j   Holding CompanXa body corporate,   duly  incorporated under the Laws 
Nj.S   land,  party of  the  second part. 
'^4 NrnvRPAq    the cartv of the first part is the holder of a mortgage 

ty,   executed by The Ches^ke Bay Corporation    dated October 25th    ^^ a^8
re^^ 

\. its sura f,iiit\t^°•°° ^rr^sA^-j.^i^oo, u 
I r1        larc;   and 
*, s WHEREAS    the^Hd The Romancoke Holding Company has  recently ac- 

> cited,   subject  to the mortgage aforementionedW.d the said party of  the  lirs^ part, 
k       agreed oo to do upon the understandings hereina^r reci.ed. 

? NOW,   THEREFORE.  THIS AQREEMENTS(ITHESSETH,   that  in c•*^•^• 
of One   (W)  Dime,   and other good and valuable oonsfcatlons     the receipt  of which 
fa herciy acknowledged,   the  said party of the  ""* PfJ^l^^^g  the  secoJd part, 
transfer of the  property ^^^^J^^^^^^/^^^^Sements and conditions it  beinr  understood and agreed that  all  of  the  covtnaribs,   Ngicl-' ..   f.     „  £,nd 
JecUedCin the  aforegoing.aortgage  shall ^1•°^ JJ^SS^ in ^  ^ 
effect,   except  as  the  said mortgage is modified by this agrcem<int. 

IN TESTIMONY WHEREOF witnosseth the corporatoS^oal of  the party of 
the first part,   and the .signature of its President. 

AURORA  FEDERAL  SAVINGS A^W  LOAN ASSOCIATION 
TEST: 

ELSIE  CURTIS 
ELSIE CURTIS 

By. •TnttM l..   PISHER 
T~John L.   Fishfr  )   Pro 

Corpoi 
£>eai. 
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TiilS   DCC(L   Made this 
// 

7/ 
day o£^2^s^^»,***sf 

in the year one thousand nine hundred and   seventy-thro^ by and between 

SAMUKL  J.   AARON   and   REBECCA  AAUON,   his   wife,   partioo 

, of the first part, and 

HAST   DAY   COLONY  ASSOCIATES,   a   Limited   Pasrtnorshipr   party 

of the second part. 

Witaesseth, that m consideration of the sum of   five  dollars  and  other  good 

and   valuable   considerations,   the   receipt   whereof   is   hereby   acknowledged, 

the said    parties  of   the   first  part 

do        hereby grant and convey unto the said   party of  the  second paart,   iti 

• 31 

successors 

hftiiTS; and assigns, 

hi fee simple, all those 

' J 
J 

<<• 

, 

.( 

lot(s) of ground, situate, lying and being in 

Queen  Anne's  County • State of Maiyland, and described as follows, thct is to cay:— 

.xhibif ^t "T   IT   "^   b0ing  M01:C   ^^Acular'ly  described   in txiviblt     A     ottaclicd   hereto   and   made   a   part   hereof. 

and rn^!-G ^   ^^   l0tS 0f Srouad-Which by Deed dated November 13, 1964 

cTc   "     JolL   2?29       10   ^^   "r0^3   0f   QUCCn   Ann0,S   C^y   i"   "»»« 
Grantors   herein!    ' '""'^   ^   COnV^ed   ^   *•S•.   Inc.   unto   the 

<T^z^^ I^IT. niiii i^im rtr^r^u 

JAN 14 1976 

• 

U      towHlAlt    V.!;,:^-..^,.^    L>U»'tJ      \::-'.J.:''i 
f .•-•'.'i-r s11   i .. .•,::';.,v,,'"( i"'^;^,      i1"'"^""" "^)   WIOHMKONiM     iiW.u'.;,';,^ IAXI   M.-, 
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App.    No.    R1G3902-A 

EXHIBIT    'A' 

 •" 

R[t(,Kl.\liuH iW' 

m 

i\i,1''',,:iv. 
• ••••"    1 

to, 
i SftXtuwioH TAXi 

I'    !i 

fttCO»UATiott TMII 

lIUlOlilUMON 1M 
AC*  O 

viz: South 13° 51' 13" 
248.75 feet, South 64° 
side of Maryland Route 
South 05° 09' 31" West 

I'ARCEh NO. .1 

BEGINNING for the same at a stone heretofore set at the end 
of the first or South 68° East 20 1/2 perches line of that tract 
or parcel of land conveyed by and described in a deed from David 
H. Nichols and Olive J. Nichols, his wife, to Samuel J. Aaron and 
Rebecca Aaron, his wife, dated September 20, 1940 and recorded 
among the land records of Queen Anne's County in Liber NBW No, 2 
folio 4, said stone being in the dividing line botveen the lands 
of the grantor and the lands of Kent Island Estates as shown on 
a plat recorded among the land records aforesaid in Liber TSP No. 
1, folio G, and running thence binding thereon as now surveyed, 
South 64' Sb' 42" East 1149.9G feet to intersect the Northwesterly 
right of way line of Maryland Route 8 as shown on State Roads 
Commission Plat number 12G26, thence binding thereon three coursoo 

West 100.29 feet, South 05° 33' 01" West 
27' 5G" Hast.24.26 feet to a point on the 
8 as now existing, thence binding thereon 
125.90 feet to the beginning of the fifth 

or South 66° East 96 perches line of the first mentioned conveyaneOi 
thence crossing Maryland Route 0, binding' on a .part of the last 
mentioned line, South 65° 20' 26" East 419.60 feet to intersect 
the westerly right of way line of the state road as shown on 
State Roads Commission Plat number 12625 and 12626,, thence binding 
thereon by a curve to the left in a Southeasterly direction of 
radius 2951.79 feet an arc distance of 1297.64 feet to intersect 
the sixth or South 24° V7cst 59 perches line of the first mentioned 
conveyance, thence leaving the state road binding on a part of said 
line South 24° 39* 36" West 423.60 feet to a pipe heretofore set 
at the end of said line, thence still binding on the; outlines of 
the whole tract and on the dividing line between the lands of the 
grantor and the lands of Romoncoke on the Bay as shown on a plat 
recorded among the aforesaid land records in TSP No. 1 folio 43, 
South 29° 55' 03" West 1187.06 feet to a stone heretofore set, 
still with the outlines of the first mentioned conveyance five 
courses viz: South 65c 54' 54" East 973.36 feet to a stone hereto- 
fore set. South 66° 37' 46" East 138.75 feot to a stone heretofore 
sot, South 66° 00' 15" East 175.09 feet to a stone heretofore set 
at the end of the eighth or South 66"' East 78 perches line of the 
first mentioned conveyance. South 20° 00' 45" West 777,59 feet, 
and South 02° 00' 15" East 544.82 feet to the beginning of the 
eleventh or North 30° 30" West 102 perches line   of the first 
mentioned conveyance, thence binding thereon, and on the dividing 
line between the lands of the grantor and the lands of Tower Garden 
as described in a deed f/om Tower Gardens on the Bay, Inc. to 
Lautz H. Willard and Rocco Luppino, Jr, dated July 8, 1965 and 
recorded among the land records aforesaid in Liber 16, folio 247, 
^North 37° 06' 22" West 1600.31 feot, thene? still with the out- 
lines of the whole tract North 50° 20' 18" West 895.99 feet to 
a point on the easterly side of Maryland Route 8, thence crossing 
the same. North 50° 20" 18" West 48.28 feet to a pipe heretofore 
set on the Westerly side thereof at the Northeasterly most corner 
of Lot No. 0, Section 2, Kent Island Estates, thence leaving the 
road, binding on the Northerly outline:; of lot No, 0, 7, 6, 5, 
and a part of 4, four courses viz:   North 50° 20' 10" West 237.80 
feet to a stone heretofore set, North 76° 37' 55" West 457.04 
feet, North 51° 09" 21" West 195,85 foot, and South 73° 38' 49" 
West 129.09 feet to the mean high water lino oT Tower Lake, thenca 
binding thereon Forth two courses viz: North 15° 05' 35" West 
41.08 feet, North 36° 11' 37" West 101.79 feet. North 00° 24' 23" 
West 82.50 foot, North 26° 21',34" West 30.62 feot, North 01" 00' 

. 07" East 276.13 feot, North 41° 21' 52" East 51.30 foot, North 
20°   24'   14" East 166.41 foot, North 52° 14' 02" East 60.87 foot, 
North 5D*17' 54" West 58.03 feot, South 86" 47' 41" West 

: ' 
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U'M'MION TAA 
ACT  rtr  t.M, 
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liuCOSO'VTioN TnAl 

llSffi 77 

i eot.   North   G'l0   50'   10" West   49.92   foot,   South   68«   42' 
110.61   loot,   south   80"   01'    16"   West   105.92   feet      North 
38      Wcs t   ^ •:,'!    ^"   ^ - - -      .... •' 
02°    f>0 

West 
oet, North 43° 07' 
72.87 fcot, North 

121.39 
2 3" West 

North 33° 30' 32" West 
fcot, South 57° 17• 01 
168.32 foot. North 5 3° 
West 78.03 foot, South 

23" Wont 121.93 foot. South 05° 24' 
56* 55' 45" West 300.49 foot. South 
North 54° 231 09" Most 368.76 foot 
fcot, South 35° 44' 24" West 161.49 
146.38 foot, Soutli 49° 57* 48" East 
East 105.02 foot. South 
19' 18" West 131.81 

36' 
17' 

West 
5 6 

We r; t 
38' 45' 

South 74° 

78. 50 
West 

52" 

405.92 
10" East 35.77 foot, North 

03° 46' 44" Wont 83.51 fcot 
G7.54 fcot. North 71° 54' 24" 
West 148.03 foot. South 89 

18' 39" Wost 96.37 foot, 
33"   57'    07"   Went   131.73   foot,   South   22' 

16"   Kant   83.90   foot,    South 
00°   43'    36"   Wont   260.07   foot. 
South   25°   00'    01"   Wont   219.63 
foot,   Soutli   22"    26'    59"   Kant 
55.90   foot.    South   10"    24'    21" 

84°   06'    37" Wost   101.05   foot.   Couth 
foot,      SOUtll 13°      15'      57"     Wr.-I-     1  -5 O      -o 

North 78* 37' 37" Went 212.17 
foot, North 49° 43' 53" West 
91.10 foot, and North 
:he ir.ean high water line 
on nine courses viz: No 
IS' 41' 41" Eas-t 136.68 
feet. North 08° 56' 56" 
459.05 foot. North 01° 
East 65.75 foot, North 
38" East 342.09 
on the racan 

67° 31 

A 6' 
1 foot, 

feet. North 07° 19' 04" Went 50, 
107.41 foot. North 30° 39' 50" Wos 
27" Wost 26.02 feet, to intersect 

e,uf^cC ChefaPeafce Bay, thence binding th 
rth 16' 22' 08" East 397.09 fcot. North 

South 
feet, 
59.46 
East 107.01 

foot, North 12° 26' 42" East 157.21 
East 209.83 foot. North 10° 13', 35" East 

18' 32" West 121.70 foot. North 03° 2c, ' 03" 
04" 32' 10" West 140.60 

feet, to the 
high water line 

feet, North 070 19' 
I inlet of Tolson Creek, thence binding 
of Tolson Crook twenty nine courses viici 

51' 04" Ea 
7 7° 46' 55 
North 79° 40 

fort 
121.27 
East 241, 
48" East 

11" East 165,69 feet. South 59' 
Nortn 64° 20' 03" East 37.33 feet. South 19» 19 
feet. North 39° 11' 46" East 

foot, Sou':h 76°   40' 
t 86.64 feet, North 

03° 52' 
East 74.01 
4 0" East 

102.09 foot, North 66° 39" 52" 
24" East 288.24 foot. North 7 3°" 

..«..«, „«": z it: IZMII-Il""- 
feet. South 78° 21' 09" East 85,54 

01 feet. North 75° 40' 49" East 71 
196.18 feet. North 72° 17' 

17' 06' 35" East 72.06 feet, North 
North 21» 06' 33" East 96.04 foot 
feet, North 38' 28' 49" East 62.03 
158.36 feet. North 46° 03' 53" Eai 
East 53.29 feet, and North 23' 32' 
leaving Tolson Crock, binding 
porches lino of the first 
line North 57° 05' 54' 

outlines of the whole tract Sou 
feet to the beginning hereof contt 

on 

18 feet, 
21" East 158.65 

North 79' 40' 27" East 
feet, North 58' 19' 30" 

;ast 71.24 foot. North 48o08, 

' 50" East 48.50 feet, North 
77' 50' 33" East 37.92 feet, 
North 66° 15' 24" East 110.37 
feet. North 71' 25' 23" East 

it 111.10 feet, North 05° 28' 
21" West 25.84 foot, thence 

50" 

the last or North 54° East 24 
mentioned conveyance, and on a fence 

.et, thence still with ^V^^''   ^^.^   *.£*•*   Post   heretofore 
33' 30" East 335.58 
acres of land m^~   ^ ":„»"„ r.'.'T.. ^y "V" more or less saving and excepting therefrom 2.83- 
acres of land .ore or iess within tke ^^t'^f^o  ^ryl^d 

- of LJ' l:::1*! * ^acrcage ****** —eyed ofy283.65oy:L"::! 

luron(i*ii»N 1W 

' - ' ' 

of land, 

PARCEL NO 

more or less. 

' 

of 

among 
folio 

inter 
Commi 

96 
et, at the end 

porches line of that tract or 
and described in a deed from David M. 

Nichols, his wife, to Samuel J. Aaron 

BEGXNNING for the same at a pipe heretofore 
Uio fifth or South 66° East 

parcel of land convoyed by 
Nichols and Olive J 

thereof as now surveyed South 24' 39' 36" West 425.63 feet  to 
ct the State Road as shown on Maryland Str-e 
ion Plat number 12625 and 1 

^y a curve 

.' 
1 •.' 

now W, 

to the right 
2G31.79 foot an arc distance 
aforesaid fifth line of 
binding on a part thereof South GS*      G" 
the beginning hereof containing 5.489 ftcres 
as surveyed by FREDERICK WARD ASSOCIATES OV 

Roads 
626, thence bidding thereon 

1 Northwesterly direction of radius 
of 1057.4 5 foot to intersect th 

the first mentioned 
c 

conveyance, thence 
East 961.30 feet to 
of land wore or loon, 
EASTON, INC. 
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ToRctho-r with tlic bu. jigs aiid improvcmcnls thereupon dT^cd, made or being and nil and 

every the rights, ullcya, ways, waters, privileges, appurtonanccs and advantages, to the some 

belonging, or anywise appertaining, 

. To Have mu! To Ilold the raid Jot    of ground and premises, above described 

and mentioned, and hereby intended to bo conveyed; together with the rights, privileges, appurte- 

nances and advantages thereto belonging or appertaining unto and to the proper mo end bencfll 

of the said   party  of  thececond  part,   itc   succossore 

hnica and assigns. 

in fee simpla 

And the said pan ies of the first part hereby covenant     thai   the y ha ve 

nut done or suffered to be done any act. matter or'thing whatsoever, to encumber the properly 

hereby conveyed; that they will warrant specially the property granted and that they will 

execute such further assurances of the same as may be requisite. 

Witness the hand s and seal s of said grantor. 

[SEAL] 

SEA.t,J 

3. 
• 3 3 

d 

CO 

Stato of Maryland i-^%^-^ /tiU<>^'£s Cj^ Hs-   , to wi ~h      /   '? 
I HQIEDY CEIITIFY. That on this       /S***        fay oi <^^y<i^€**^£,C      . 19 73 , 

^     before me, the subscriber, a Notary Public of the State of Maryland, in and for ^^^^&-??<<£<f 

(_ O O* s^J S-U , personally appeared 

SAMUL.L J. AARON and REBECCA AAROH, his wife 

f.i- 

U-l 

v. 
•0 

=«:§ 
A   known to mo (or satisfactorily proven) to bo the pcrson(s) whose name(s) is/are subscribed to 

. 1— 

& £   the within instrument and acknowledged that   th cy   executed the same for the purposes therein 

S ^   contained, and in my presence signed and sealed Die same. 

IN WITNESS 

1 •   ,-•' 

WnEUEOi', I hereunto so'oV'ITaiTcl^i^.yrncial seal. 

My Commission expires; 

ll 

.   J"i.X..?:.f....i.V.7.4  

For* Kasemont   Agrcenient  See  Liber CVJ'C  NO.   92  folio 339>  ;!   Lund  iiccord   ?ov 
Queen Anne's County, 

\    . • ; 

im II PACESGG 





IN TESTIMONY WHEREOF, I hereunto set my hand and Notarial Sonl af- 
fix tho day and yonr horaln last above written. 

(/ML) Notary 
Public 
Seal. 

EDNA  CHftNl 
NOTAKY  PUbLIC 

#26,963. QUEEN ANNE'S C/ U  N  T  Y,       U
T  0       W I  T 

Po  it remembered  that on this Ninth day of September,   in  the/ear nineteen hundred  and 
forty eight,   the  following Deed was brought  to be recorded, /to wit:- 

THIS DEED, made this 7th day of September in the year l^iB,  by 
Vernon Ottenritter,   bachelor,   of Baltiraoro City,   in  the State of Maryland,  witnosscth: 

THAT for and in consideration of tb6 sum of One Dollar (Si.00), 
and other good and valuable considerations, receipt of/which 1? hereby acknowledged, 
the said Vernon Ottenritter does hereby grant and convey unto Elizabeth B. William , 
Elmer F. Williams, Jr., Ellen C. Williams, Jane L. Williams, and E. 1 rierley Willlami., 
all of Baltimore City, in the State of Maryland, a/joint tenants and not as tenants 
in common and unto the survivors or survivor of th6m, and unto the hiers and assigns 
of said  survivors,   in fee  simple,   all  of the  following described  real estate,   to wit. 

ALL  that lot or  parcel of l/nd  situate,   lying and  being  in tho 

town of Church Hill,   in tho Second Election District  of  Queen Anne's  County,   Maryland, 

on the East  side  of Main Street,  adjoining/n one  side  the William Smith  property and 

on the  other  side  the  property of Mary Clfeugh Cain and  containing ONE ROOD SIX and 

ONE-HALF PERCHES  of land,  more  or  less/being  the  same  land  convoyed unto Vernon Otten- 

ritter,   by Elizabeth B. Williams  and/lmer F. Williams,  Jr.,   her husband,   by Deed  of 

even date  herewith and  recorded,' oj/intondea  to be  recorded,  among • the Land Records 

of Queen Anne's County immediately  prior  hereto. 

TOGETHER wJAh the buildings and improvements thereupon erected, 
made or being and all of the Bights, roads, ways, waters, privileges, appurtenances 
and advantages  to the same  byi-nginr.,   or  in anywise  appertaining. 

AND  th/said  Vernon  Ottenritter does  hereby  covenant,   to warrant 
specially  the  Title  to th/aforesaid  real estate  and   to execute  such other and  further 
assurances   thereof  as  maybe  requisite   or  necessary. 

first above written. 

WITNESS: 

EDNA CHtNDLEE 

WITOESS the hand and seal of the Grantor the day and year herein 

VERNON OTTENRITTEB (.SEAL) 
(Vernon Ottenritter) 

STATE OF MARYLAND, BALTIMORE CITY  , to wit: 

THIS IS TO CERTIFY that on this 7th day of September 19^8, before 
the subscryder, a Notary Public of the State of Maryland, in and for the City of 
Ealtimore/personally appeared Vernon Ottenritter and did acknowledge the within and 
af^regoij/g Deed to be his act and deed; 

IN TESTIMONY WHEREOF, I hereunto set my hand and Notarial Soal 
affix^he day and year herein last above written. 

EDNA CHANDLEE 
NOTARY PUBLIC. 

F     ^ 
JAN 14 iq/f; 

F^lvhil  H 

#26,96 •j". Q U ES B  N '     A N N E  '  S        CO U N T  Y, T  0        W  I  T: 
remembered  thnt on this Ninth day of September,  In the year nineteen hundred and 

lorty eignt,   the  toUowing certificate  of Survey  WHS  bruu^ht   to  u«  loouruua,   LU wxt.- 

i3L 





CKKTIFICATC O!1' SUHyKV 

This is to certify that I isurvoy^d, in (VuRiist, 19,i^, n lot of Land, 
situated, lylne and being on Kent Island, i^uoen Anne s County, Stnto oi'  Mnrylani, l.y- 
inp on theeasterly and westerly side of the public road loading from ^tovonsvllle to- 

: Kent Point, known as the "Bonton Farm" conveyed to Byron C. liunt,vi. I.y deed record- 
ed in Liber \.J.G. Jr. No. 1, folio 'ill, a land record for Queen Mmo s County, aa 
follow:-,: 

Beginning for the same at a stone set en the division line of 

those lands and another form Known as the "Cooke Farm" or "Price's ddventure".  Said 

stone is North 58 dog, 23 min. west 230 feet more or loss from the center of the afore- 

said mentioned public road and running (1) thence by and with the lands of the "Cooke 

Farm" the two following courses and distances:  North 58 don. 23 min. west 219.60 feet 

to a point, North 73 deg. 56 rain, west 667.10 foot, to the waters of Hog Pen Creek, 

(2) thence crossing over the headwaters of said Creek North 305.30 feet to a point. 

(3) Thence by and with the waters of Hog Pen Crock, binding on the northerly side 

of same where the Creek widens out and is affected by the Tide the eleven following  ^ 

courses and distances: - 

North 55 deg. 59 min. east 529-00 feet to a point 

North 03 deg. 05 min. west 122.80 feet to a point 

South 76 deg. 06 min. west 1066.80 feet to a point 

North 06 deg. U3 min. west 356.'tO feet to a point 

South 5^ deg. "48 min. west 197.00 feet to a point 

West 500.00 feet to a point 1 

South 33 deg. 1+5 min. west 323-80 feet to a point 

South k? deg. 03 min. west 297.90 feet to a point 

South 81 deg. 06 min. west ^33-90 feet to a point 

North 56 deg. 06 min. west 272.70 feet to a point 

South 35 deg. 17 min. west 1+23.90 feet to the orlfis of the 

stream that drains the said Creek. 

(>+) Thence by and with the center line of said stream 

South 69 deg. 50 min. west 550.00 feet to the waters of the east- 

erly shore of the Chesapeake Bay. 

(5) Thence by and with the waters of said Bay the five (5) following courses and 

distances: 

North o2 deg. 00 min. east 137.10 feet to a point 

North 07 deg. 26 min. east 678.60 feet to a point 

North 02 dog. 50 min. east 736.30 feet to a point 

North 2^ deg. lh  min. west 165.80 feet to a point 

North 68 deg. 56 min. oast 212.00 feet to the mouth' of the stream 

that drains the Creek between these lands and a farm known as the "Gibson Farm". 

(6) Thence by and with the southerly shore of the said Creek the nine (9) following 

courses and distances: 

North 61 dog. 01 min. east 28^.10 feet to a point 

North 58 dog. O^t min. cast 372.'IO feet to a point 

South 78 dog. 00 min. oast 260.80 feet to a point 

North 68 deg. 36 min. oast 'tl'i^O foot to a point 

North 75 deg. 36 rain, east 537-90 foot to a point 

North 5V deg. 05 min. cast 1.21.00 feet to a point 

North 36 dog. 00 min. east 23,i.70 feet to a point 

North 67 dog. 28 min. east 367.60 feet to a point 

....,,. -, , j,,,.  on ...J.. eanf JTO Ufi fc<-i v,. •. ....ii.i »\    t.ha  f»ni of 

Tidewater of saId Ore I . 

AS 





(7) Thonco by and with the center lino of a ditch or drain North >'l do;;. ?U  ,„ln. oa.t 

160.''0 foot to tho lands of the "Gibson Farm". 

(8) Ther.ce by and with the said Gibson Farn lands tho two following courses and dis- 

tauc( s; 

South 69 dog. ^6 mln. cast 336.60 foot to a stono 

South 6'; dog. 57 min. east 1238.00 foot to a stono sot South 65 

doc 57 r.in. oast ^.00 foot from the oontor of the Stevensville Kent Point public 

road. 

(9) rhence 
South 23 dog. 30 mln. west 120.U0 feet to a point on tho ensterly 

side of tho aforesaid public road. 

(10) Thence by and with the easterly side of said road 

South 0'. dog. 30 min. west ^29.00 foot to a point. 

(11) Thence 
South 66 deg. 12 min. east 15MS.30 foot to a point, in the center 

of the old public road now abandoned since the New State Road to Romancoke was built. 

South 2k  deg. 00 min. west 973-5 feet to a point.  (This line pass- 

es over the Now aforesaid mentioned State Road.) 

South 29 dog. 00 mln. west 1188.00 foot to a stone sot on tho north- 

erly side of the Long Point public road, 770 ft. more or less south easterly from the 

junction of the said Long Point road with the Stevensville Kent Point road. 

(12) Thence by and with the northerly side of the Long Point road 

South 66 dog. 56 min east 1287.20 feet to a point in the lino of 

lands of other lands of Theodore. Cooko, Jr. (The farm known as the Jas. Harris or Cock- 

oy Farm.) 

(13) Thenco 

South 21 dog. 00 min. west 792.00 feet to.a point 

South 05 dog. 3^ min. east 5^5.90 foot to an old post standing on 

the westerly side of Long Crook, and to tho line of lands of the "Cooke Farm" Known as 

"Price's Adventure". 

(110  Thence by and with tho lands of "Price's Adventure" the two following courses 

and distances: 

North 38 deg. 30 min. west 1683.OO feet to a point 

North 50 deg. 18 rnin. west 1183.20 foot to the point of beginning. 

Containing 298.560 acres of land more or less. 

NOTE; The azimuth point used in determining the direction of tho 

outline of tho above described tract of land docs not necessarily agree with surveys 

of other adjacent properties. 

The courses and distances of the water line of creek shores may not 

conform exactly with the exact water linos of said creoXs.  Excepting this, 1 certify 

the above to bo a true survey. 
j. B. Metcalfe 

Surveyor Md, Hog. #667 

J. IS. MKTCALFE 
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Be  It romombared  that on this Ninth duy of Soptembor, In  the yoar nlmitcen hundrti 
foi-ty eiijht,  n  Plat was  brought  to bo  recordod,   the  apaoo  bolow  i'j tiedicatod   to said 
plat which is filed permanently in this office,   to wit:- 

Fylifb't   ^ 

^ 

^26,966. QUEEN ANNE'S COUNTY,       TO      WIT: 
Be  it remembered  that on  this  Ninth day of September, in the year nineteen hundred 
and  forty eight,   the  following Deed was  brought  to be  recorded,   to wit:- 

Two-Ten Dollar,   One-Five Dollar, 
One-Three Dollar and One-Five 
Cent  Int.  Rev.   Stamps.   Endorsed 
G&W 9/9AS. 

Five-Five Dollar Fifty Cent and 
One-Fifty Five Cent Recordation Tax 
Stamps. Endorsed G&W 9-9-^S. 

THIS DEiD,  made  this  9th day of September,   In  the  year nine'... 
hundred  forty-eight,   by    Byron Courtney Benton and Helen Benton,   his wire,   of 
County,   in  the  State  of Colorado; 

WITNESSETH,   that for and  in consideration of  the  sum  o) 
(S10.00)   and   other  good  and  valuable  considerations,   the  receipt   of which   is   : 
knowledeed,   the   said   Byron  Courtney   lienton  and   yclen   Benton,   his   wife,   do \ 
and  convey unto David K.  Nichols,   of  Queen ftnne  s County,   in  the State   or .•:• iv 
heirs   and  assigns,   in fee  simple,   all   of  the   following  described  real   estate,   .     wit; 

. 

V 

. a 
- V ^N 

ALL that farm or tract of land called or known as the "Dr. Jol 

Benton's John H. Tolson Farm", situate, lying and being en Kent Island in the Fc 

Election District of Queen Anne's County, in the State of Maryland, on the public 

road leading from Stevensville to Kent Point and adjoining the Moore or Gibson I 

of Theodore Cooke, Jr., being more particularly described by metes and bounds, com ia  s^ 

and distances by the certificate of survey and plat thereof made by J. D. Motca 

Surveyor, in the month of August, 19^8, and containing, in accordance with said c 

ficate and plat, the quantity of 298.560 acres of land, more or loss; being the same 

land which was granted and conveyed unto the said Byron Courtney Benton by John C. . 

ton, et al., by deed bearing date the 31st day of July, 1939, and recorded in ,iber 

ft.S.G. Jr. No. 1, folios ^tll, etc., a Land Record Book for Queen Anne's County, Mary- 

land . 

TOGETHER with the buildings and improvements thereupon v.vc.^ 

made or being, and all and every the rights, roads, ways, waters, privibv  , 

tenances and advantages to the same belonging, or in anywise apportalnlhg. 

TO HAVE AND TO HOU) the aforementioned and described Lai 
imlses unto and to the use of the said David M. Nichols, his heirs and as: Lgns, 

Implo, forever, it 

Dih-eby covenants  that ho will  warrant spociolly the  property hereby granted  •.-   co.n 
AND  the  soil  Hyron Courtney  Benton/and  UnU'ii L'.:nton,   .. 

t  they will ex'-'cuUi  such other  nnd   further assurances  of 1Q7C  yhnroby covenant  thn 
IsJ/O   hrfi MUV   ».«    c I •; I l •• 

wrri:i;.'". the ban Is and seals of the said grantors; 

At 





.   (v,   In hyron CovirUi' 
.. nLou): 

,   , -v Roi.rn 

BYRnN COUHTNKV ! IJ (JiV.M.) 
(Hyron CourLtmy   p.onl-on) 

...     (as   to He] on  tionton); 

G.   F.   DKCKKH HKT.EW..HKl'iTnN 
(HEL1SN  hiili'i 

1SE^L) 

ST/^TE  OF I^RYLAND, 

QUEEN ftKKE'S COUNTY, 
TO WIT 

I HEREBY CERTIFY, that on this 9th day of, Soptomber, in the year 
nineteen hundred forty-eight, before mo, the subscriber, a Notary Public of the State 
of Maryland, in an<i for Queen Anne's County, personally appeared Byron Courtney Benton, 
and acknowledged the aforegoing DEED 10  be his act. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my 
notarial seal, the day and year last above written: 

Notary 
Public 
Seal. 

DBLHA DtNCY KOLPH 
Notary Public 

SUTE OF PENNSYLVANIA, 

LYCOMING COUNTY, 
TO WIT: 

I HEREBY CERTIFY, that on this 8th day of September, in the year 
nineteen hundred forty-eight, before mo, the subscriber, a Notary Public of the State 

ennsylvania, in and for Lycoming County, personally appeared Helen Benton, and ac- 
knowledged the aforegoing DEED to be her act. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my 
notarial seal, the day and year last above written: 

G. F. DECKER 
Notary Public 

Notary 
Public 
Seal. 

NOTARY PUBLIC 
MONTGOMERY, PA. 

My Commission expires end 
next session of Senate 

A3 

#i6 967  QUEEN ANNE'S COUNTY, TO      WIT: 
Be it remembered that on this Ninth day of September, in the year nineteen hundred and 
forty eight, the following Mortgage was brought to be recorded, to wit:- 

THIS PURCHASE MONEY MORTGAGE, made this 9th day of September, in 
the year nineteen hundred forty-eight, by David M. Nichols and Olive J Nichols his 
Wife, of Queen Anne's County, in the State of Maryland, hereinafter called "Mortgagors 

WHEREAS, 
C. Benton, of Boulder Countv 
In the full and just sum of 
the balance of the purchase 
tate: and 

said Davjd M. Nichols is Justly Indebted unto Byron 
*" Colorado, hereinafter called 'Mortgagee 

the 
, in the Stale o 
Fourteen Thousand Eight Hundred Dollars 
price due and owing for the hereinafter 

(SI'MBOO.OO), being 
described real es- 

WHBREA; It   is   understood   and  agreed   that   the   aforesaid   Indebted- 
be  repaid,   together with  interest  on   the  unpaid   balance   thereof  at   the   rate 

of  four per  centum  (^)   lev annum,   payable annually  from   the  datc^of   these   presents, 
ii   ton equal   installments  of Fourteen Hundred Eighty Dollars 

,   Installment  to be  repaid  at  the  expiration of one  year 
remaining  installments  to be repaid annually  thereafter, the 

(S1U80.00) each, the first 
from the date hereof, and 
interest to abate on each 

payment thereof, with the privilege reserved 
^ to make advance payment of all or any nart of said Indebtedness prior 

above sot forth; and 

i: is the deaire of the Mortgagors that this mortivim 
the payment of the aforesaid indebtedness and 

WHEREAS, 
be executed to assure and secure the payment 

the interest to accrue thereon as aforesaid; 

that for and In considera- KOW, THEREFORE, THIS MORTGAGE WITNESSETH, 
tion of the premises and of the sum  of n„c Dollar ($1.00), the receipt of which is hero- 

Cknnwledmi, the said David M. Nichols and Olive J. Nichols, his wife, do horoby 
,; unto the said Byron C. Benton, his heirs and assigns, in foe simple, 

the foUowing described real ostato, to wit: 

the "Dr. . ALL that farm or tract of land called or known "S 

21 





Vi 

KATIIKRINKC.   O'Nl^L Nellie G.  Meredith 

STftTE  OF MMWIAND, 
QUM-.N   \NNE'S COUNTY, to wit 

I HEREBY CERTIFY, that on this 30 day 0[J^f'^^^.f^p0^ 

dlth and she acknowledged the foregoing Deed to be horp<st. 

Witness ny hand and notarial seal. 

Notary 
Public 
Seal. 

KUHERTNE C.   O'WEM. 
*._/ 

^x//i//  /r 

LJ 

v\ v. 
V 

V %. :* 
I-. "\ 

i 
f- 
* ^ 
,' i^ 

4 
^ 

^ 

forty eight, the following Deed was brought to be recorded, to wit.- 

This Deed, Made this 28th day of September in the year °^ ^ousand 

nine hundred and forty-eight,'by and between J^? «' f ^^iS^L^, anS^^8 

wife, of the City of Baltimore in the ^ate of Maryland of ^^ ^^^ pn0p[he second part. 
J. AARON and REBECCA AARON, his wife, of the City and State alore.aia, 

Witnesseth that in consideration of the sum of five dollars and all 

lot of ground, situate, lying and being in Baltimore County, and described as follows, 

that is to say:- 

Beginning for the same all that farm or tract of land called or known 

as the "Dr. John R. Benton's John H. Tolson Farm", situate, lying and being on Kent Is- 

land in the Fourth Election District of Queen Anne's County, in the State of Maryland, 

on the public road leading from Stevensville to Kent Point and adjoining the Moore or 

Gibson Farm of Theodore CTooke, Jr., being more particularly described by metes and bounds, 

corses and distances by the certificate of survey and plat thereof made by J. B. Metcalfe, 

Surveyor, in the month of August, 19^8, and containing, in accordance with said certifi- 

cate and plat the quantity of 298.560 acres of land, more or less; being the same land 

which was granted and conveyed unto the said Bryan Courtney Benton by John C. Benton, et 

al., by deed bearing date the 31st day of July 1939, and recorded in Liber A.S.G. Jr. No. 

1, folios Wll, etc., a Land Record Book for Queen Anne-s County, Maryland. 

Being the same lot of ground which by deed dated September 9, 19^8, 

recorded among the land Records of Queen Anne's County, Maryland in Liber N.B.W. No. 1,  • 

was granted and conveyed by Byron Courtney Benton and Helen Benton, his wife unto David 

M. Nichols. 

SSd advintae.s,  to tho oamc belonglns, or anywlr.o .ppsrt.lnlns. 

To B.v. and  To Hold  tho  sold  lot  of  ground and  ?";"?=•  •^ 4o3- 
o.-n.od ond ..ntionadfaK-rabj intandad J^^ t 

heirs and asslKna,   In fee simple. 
.<       ^.-  i-hn   firxil  nart hereby covenant  that   they have 

And  the  said  parties ol   the  ""J,^", "Soever,   to encumber  the  pro- 
not done  or  suffered  to be done  any act,  ^"^ or thing wlintsoever, .ind   Lh;il 

\T^ hnrehv nnnvnved:   that   they will  ^^^^l^/^^^. 
they Will execute  such  further assurances  of  the  same   is may i 

Witness   the  hands   and  seals   of   said   grantors. 

ag l mil •:. _!.:• ::' '   ' :':: '!^ 

> 
) 





TEST: 

CaTuiaflna C.  Wallman 

rvnVK .T.  NTCHOUl 
Olive J.  Niohcls 

SSFAL) 

STATE OF 

thousand 
State of 
M. Nlcho 
the   fore 

Notary 
Public 
Seal. 

MARYLAND,  City of  Baltimore,   to wit: 
f^«  ^ftth dav  of September  in tho year  one 

I HEREBY CERTIFY,  That on ^i\ff1^ <r  bor,  a  Notary   Public of the 

going Deed   to be  their act. 

As Witness my hand and Notarial Seal. 

C^TliERTJiE. 
CATHERINE 

C V.',MJ,M'',N 
WALLMAN Notary Public. 

NOTARY PUBLIC 

:::::::::!!!--:!JS!:!:!!::;!{,!E!E:N"',A N N E ' S    C ° U ^J nineteen hundred and 
//2'\059. .u^e Thirtieth day of September, in tne y*1-3; " p, ,. referred to 

half of theVUate ^ ''^^^^ state Roads Commission of MaryU.^^ ^^^ County 2 

tenances,   in addition  t 
material benefit  to the indersigned the vnaersigiic'j • j 

HOW, VOHK, THIS DEEOAN^^^^^^ 

^S^f Maryland, to the uae^tf^tateR^  title    and  interest    fee    ndcle^^^^ 

assigns,   forever   m  fee   simple,^ d     tcgetl,er w"h  the  .p.! r , t  of way 

Uens and encumbrances,  in and ^11 ^"f thich Sat is made a  part 
belonging,   or  In ^/^^'^^edonXhe  aforesaid  plat,   3ll  ^^"^ Se  said  proposed 
line"  as  shown and/or  i"^^.^ X our rights may be affecte°/?nanv wise appertaining; ! 
hereof,   so far as  our  Pr^^y^f,rt^nces   thereto belonging,   or  ^/"^^of dryland  and O Elghwa; and or ^idge and the appurUlS|nce do further release the State^of^^y^^ 

and,  we,   for  ourselves,   our   nei^x members,   ofrioers'   „^'^"'-nd  or  injuries what- 
tho State Roads Commission of ^^^'X.  and  future,   for  any damages and  °v  1] -^    tha  l3ndl 
Tny and all claims   ^v

d-sfn^V^SyTy"X taking,   and use    or improvement atc^of       ^ 
soever caused directly or  ^^1x1  publicV.ighway and/or b^jEe ar-d  jnei tlcins   ir 

onsements,  ^^^^^f^e creation o? extension of ^^^'^SS or caused  by  the   laying 
purtenances,   i^clu

t
c t   '    "^ n\heT matters  or  Njings,   ailsint. ou^ " t    ^      (-rndinR,   lm- 

SroSnin^^t       i     if  ^l^^f^^^^ If^    - 
hereby  granted   together with any V Maryland  to the  use 

,ND  the  grantors do further  granVothe^t.to^^   ^y  rlght to creat  , 

of  the State  Roads Commission of M^ry ana,   ^^suge^r     en  the J. above mcntioned^plat, 

use  and maintain o"/.he  land  shown  L faoillties ^ are,/^
c:^ ^ ^nt  property and 

such drainage structures, stream cnange the highwnXand/or adJaconLp^      J    belng 

SlSpO,   is   no l^C" "«"""?     ?,„UPc°n5<>   to'bc   effoctlve. 

of hulldlnss now ure 
snid 
\ or  hen • 

Jf"". c-eoted,  or with rv wi.u; crops. 
^7 
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.is Deed, Madotiiis 13th day of November, 

in the year one thousand nine hundred and     oixty-f oui"'       , by and between      Somuol J. 

Aaron and Robooca Aaron, his wifo 

of fcha  City of Baltlmoro in the State of Maryland, of the first part, and 
Aaraco Inc., 

g^«peB^£Y!^fcoDgxaaaqt«iir»rtlftmTx3f«gxy a body corporate 

"of tlie second part 

Witnessoth, that in consideration of the sum of Pivo Dollars   (^^.00)   and othor good 

and valuable ooneldorationo,  tho  roooipfc of which is  horoby aoknox-fledgod, 

the said Samuel J. Aaron and Rsbscca Aaron, his Hlfo 

Aarsco Inc., 
do ea • grant and convey unto the said   StSXE^^*^5t^iXSCTLiJ4SKa^cripc2KttZ5: its 

r 

ouccossors parcels 
^reiia and assigns, in fee simple, all   those lota  or / 

Quoen Anno's County, Maryland 

of ground, situate, lying and being in 

, aforesaid, and described as follows, that is to say:— 

S&gftBSZgC&rotti Being known and designated as  Lots #1 and #2,  Block B, 
Third Socfcion,   as  shown on tho  Plat  of  Kent   Island  Eatatou   "(Second 
Edition  of'Third  Saction)"   proparod  by   J.   B.   Motcalfo,   said  plat   recorded 
among the Land Rooords of Queen Anno's County, Maryland,  in Liber T.S.P. 
Ko.   1,  folio 191. 

BEING   the  oamo  loto  of  ground doscribod  in a Deed dated Septcrabor 30» 
1951 ond rocox'ded among tho Land Records of Quoon Anno's  Counfcyin Libor 
T.S.P,  Ro.  \\ folio 52 from Tho Chosapoako Bay  Corporation,  a body corporato 
to  tho within Grantors. 

ALL thoso lote or parcels of land situate, lying and boing on Kent 
Island in tho Fourth Election District of Queen Anno's County, Stato of 
Max'ylnnd, sot forth and shown on a plat entitled "Harbor View", by Williora 
D. Purdum, rogloterod surveyor, dated August 6, 1952, rocordod among tho 
Land Records of Quoen Anno' o County in Libor T.S.P. No. 6 folio 26V' said 
let boins known and designated thoroon as Lot No. 25, Block I, of Harbor 
View. 

BEING part of tho some lands described in a Deed dated December 19, 
1960 and recorded among tho Land Records of Quoon Anne's County in Libor 
T.S.P.  58 folio li.05 from Ctostor Beach,  Inc.  to tho within Grantors, 

BE0IMIN0' for tho omo  all that farm or tract of land called or knovai 
aa  tho   "Dr.   John R.   Bonton's  John H.  Tolnon Fana"     situate,   lying  and being 
on Kent  Island in tho Fourth Election District of Quoon Anno's County,  in 
tho  Stato  of Maryland,   on the  public   road leading from Sfcovensvillo   to Kent- 
Point   and adjoining  tho Hoore  or Gibson Farm of  Theodoro  Cooko,   Jr.,  boing 
more particularly doscribod bywotoo  and bounds,  ooroos  and dlutanoeo by 

-. 

0) 
J.   .G .1', 
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Surveyor, In the month of A^^' ^^^ of 298?$60 aoroa of land, 
vith oaid cortlficato and P^^^^XS ua^ Granted and convoyed unto 
more or losa; boing tho nom l*nd y•*1 "^f•   ot al.f by dood , 
?Se   .aid Byron Courtnoy Ben ton by ^ C'^f^^/^'Libor A.S.O. 

S!1^? Jf?eii0o»3lu.dete! • filAd^corrBooIc for Quoon Anne;8 ! 
County, Harylond. ..    ^ 

\/ith5.a Grnntoro. ••       .     ,        .   . : ..   .     • 
-/ 
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ALL of   that; certain  tractor  parcel  of  land cnllod  or 
known no   "The   Benjamin P.   Auatln Proporty",   "Tho  Edward T.   Dacon 
Pruporty".   and more recently called or known an  "The   Joaoph W. 
or Elslo M,   Lehn Property",   or   "The  Homan Uolnor F.ntato",   altuato, 
lylnfj;  ond bo Ins on tho  East  side  of  Cox Kock Road and  on tho Sout" 
nnd  Wont   aide  of   tho   public   road  loading  from  said   Cox  Nock Road 
to  tho  oyator houao  of W.  Oscar Dunn,   and  also on tho West  sido 
of Kmma Lowla   Covo,   a branch of   Crab Alloy  Bay,   in Cox  Nock on 
Kont  Island,   In the Fourth Election District of Quoon Anm^s 
County,   State  of Maryland,  and  which  is  described in  a Deed  dated 
September 30,   196b. which was  granted by Joseph M.  Wyatt,   Execu- 
tor  to Rebecca Aaron,   and  is   recorded among  tfyb Land Records  of 
Quoon Anne's  County  in Liber CWC 11 follo/wheroln said   lot 
fully described and  a  copy of   a survey by Show k Rartlett, 
Enginoors  was  attached  and  made  part  of   the  aforesaid  deed.     The 
said property contains 111.558 acres  and is   subject  to certain 
rights-of-way set forth  in said   deed, 

ALL that  lot   or parcel  of  land  situate,   lying and being on 
Kent   Island,   In  tho  Fourth  Election  District  of  Queen  Anne's 
County,  State  of Maryland,  BEING known and designated as  Lot 
No.   U,   Block B,   of   the   lands   of The   Romanoolfo  Holding   Company, 
called or known  as Tho  Third Soctton of   Kont   Island  Estates,   all 
as more particularly set; forth on/the   plat  of  the   lands   aforesaid 
entitled "Section Edition of   the  Third Section of Kont   Island 
Estates",  by J.   B.  Metcalfe,   registered surveyor,   recorded   the 
6th day  of April,   1951»   among   tho   Land   Records  of Quoon Anne's 
County  in Liber T.S.P.  No.   1,  folio 191. 

BEING  the   same  lot  of ground described  in a Deed from tho 
Romancoke  HoldlnR:  Company,   a body  corporate,   to  Leon  Abramson 
and  Edda Abramson,  his wife,   said  Deed being dated Septombor 28, 
1953  and  recorded  amonc   tho   Land   Records   of   Baltimore  City  in 
Libor T.S.P.   No.   13,  folio 200 &c.,   in Queen Anne's   County, 
Maryland.     Said Edda Abramson having departed  this   life   in tho 
City of  Baltimore,  State  of Maryland  on the  26th day of May, 
1959. 

ALL thoso  three lots  of  ground situate,   lying  and being  in 
tho   development  known as  Clovorfiolds,   in Queen Anne's  County, 
State  of Maryland,   as follows: 

Lots  13 &  ll;  -  Block   AA 
r Lot   2 -  Block BB 

BEING   the   same  lots  described  in a Deed  from Guaranteed 
Realty Corporation  to   Davon  Corporation,   dated  September   3.   1959 
recorded T.S.P.  No.  50 folio 5U0 for Lots  1 through 37,  Block AA 
and  Lota  1  through  3U,'Block BB,   Plat  6,   Clovorfiolds. 

ALL titKEKic^KS istes of  ground,   situate   and being   in  tho  de- 
velopment known as  Cloverf ields,   in Queen Anno' s  County,  State  ojf 
Maryland aforesaid,   as  follows: 

Lots  23 -fcx^Jx - Block  CC 
BEING tho   some  lots  described  in a  Dood from Guaranteed 

Roaltv Corporation to Olivet Corporation,   dated September 3,   1959, 
recorded T.S.P.   No.   50 folio  538,   Lots  1   through [|5,   Block  CC, 
Plat  6,   Cloverfields. 

ALL  thoso   fcisROS lots   of  ground,   situate   and being  in tho 
development  known as  Cloverfields   in Quoon Anne's  County,  State 
of Maryland  aforesaid,   as  follows: 

Lots  21,   2^ & 28  -  Block GG 
BEING  the .same  lots   described  In  a Dood  from Guaranteed Rea 

Corporation to Monet Corporation,   dated 9/3/59,rocordod T.S.P. 
No.50.   folio  536,   Lots  1  through  3'l ,   Block GG.   Clovorf Jolds. 

ALL that  lot  of  ground,   situate  and being  in tho dovolopmon 
known as  Clovorfiolds,   in Queen Anne's County,  State  of Maryland 
aforosald,  as  follows:  ,       „,      „.    ,   ^ 

Lot //I - Block DD' 
BEING  tho  aarao   lot described  in a Dood  from Guaranteed Real 

Corporation to  Margin Corporation,   dated 9/3/59,  rocordod T.S.P. 
No.   50 folio 53l(,  for Lota  1 through 22,  Block DD,   Plat  6, 
Clovorf iolds.' 

(3) 
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Togothor with the buildings and improvements thereupon erected, made or being and all and 

every the rights, alleys, ways, waters, privileges, appurtenances and advantages, to the samo belong- 

Ing, or anywise appertaining. 

To Hnvo and To Hold the said lot • of ground "   and premises, above described and 

mentioned, and hereby intended to bo conveyed; together with the rights, privileges, appurtenances and 

advantages thereto belonging or appertaining unto and to the proper use and benefit of the said 
Aarsco Inc., 

successors 
it &       JlKJitS and assigns, in fee simple. 

And the said part    ieoof the first part hereby covenant    that   t&ie 7      ha   va 

not done or suffered to be done any act, matter or thing whatsoever, to encumber the property hereby 

conveyed; that  t ho y     will warrant specially the property granted and that   ^ ho7      will execute 

such further assurances of the same as may be requisite. 

Witness the hands and seal e of said grantor s 

'   TEST:" 

Alma V./^fonkina 

 (SEAL) 

*.,&#*. M*&tbty^r£Z. ;(SEAL) 
Robocoa Aaron 

November,, 

STATE OF MAHYLAND,    City of  Baltiraoro , to wit: 

I HEREBY CERTIFY, That on this 13t:h day of 

in the year ono thousand nine hundred and    cixty-f our . before mo, the subscriber, 

a Notaiv PubUc of tho Stato of Maryland, in and for Anno Arundol County 

personally appeared       Samuel J.  Aaron and Roboooa Aaron, hie wifo 

! 

oaoh rocpootlvo 
tho abovo named grftntora ,and thoy / acbiowlcdgcd tho foregoing Deed to bo tholr /        act. 

As VVitneM my hand and Notarial Seal. 

Alma Virginia Jontina 9    (fi^ ^J ,;;:. 

• •'•''.'..'in , 
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fedothis 13th'    - -day of        November, 

in the year one thousand nine hundred and    Slxty-WMI , by and between      AARSCO INC> i 

a body corporate, of the City of Baltimore, State of Maryland 

, of the first part, and 

SAMUEL). AARON & REB!£CCA AARON, his wife, 

of the second part. 

Witncssefb, that in consideration of ihc sum of F ive Dollars ($5.00) and other good 

and valuable considerations, the receipt of which is hereby acknowledged, 

the said    Aarsco Inc., 

.    do  es hereby gtMit and convey unto the said   Samuel]. Aaron & Rebecca Aaron, his 

wife,  as tenants in common, 

their   . 
heirs and assigns, 

in fee simple, all    those lots or parcels iod^sk of ground, situate, lying and Loin 

Queen Anne's County, 

, Stale of Maryland, and described as follows, tbat is to sny: — 

County, Maryland, in Liber T. S.P. No. 1, folio 191. 

BEING the same lots of ground described in a Deed dated .of even d. 
i and recorded among the Land Records of Queen Annc'a County prior hereto 

from Samuel j. Aaron, et al to the within Grantor. 

ALL those lots or parcels of land situate,  lying and being on Kent Islai 
In the Fourth Election District of Queen Anne's County, State of Maryland, set forth 
and shown on a plat entitled "Harbor View", by William D. Purdum, registered sur- 
veyor, I .  1952,  recorded among the Land Records of Queen Anne';; County in 
Liber T, S. l\ No. 6 folio 26, said lot being known and designated thereon as Lot No. 

Block 1, of Harbor View. 

BEING the same: lots'of ground-described In a Deed of even date and recorded 
among the Land Records of Queen Anne'H County prior hereto from Samuel j.  Aaron, 
ct al to the within Grantor. ••• •    • 

BEGINNING for the same all that farm or tract of land called or known as 
t 

y- 
the "Dr. John R. Bemoa's John II. Tolson Fann'', situate, lying and being on Kent 
Island in • th Election District ofQueen Anne's County, in the State ol Mary 
land   on the public road leading from Stcveusvllle to Kent Point and adjoining the 

•3V 
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• 

Moore or Gibson Farm of Theodore Cookc, Jr., being more |)artlcularly 
crlbed by metes oncl bounds, corses and distances by Hie certificate 
urvey and plat tiicrcof made by J. 13. Metcalfc, Jiurvcyor, in Uic month 

of Aurust   1948, and containing, In accordance wRh said certificate and 
plat the quantity of 293.560 acres of land, more or less; being the same 
land which was granted and conveyed unto the said Byron Coiu-tney Bcnton 
by John C. Canton, et ai.. by deed bearing date the Slst day ol July. 1939, 
and recorded in Liber A. S.G. Jr. No. 1. folios 41), ere, o Land Rccoid 
Book for Queen Anne's County, Maryland. 

BEING the same lota of ground described in a Deed of even date 
and recorded among the Land Records of Queen Anne's County prior hereto 
from Samuel J. Aaron, et al to the within Grantor. 

i.,    i. 

( ,   .   -.:. 

^- 

.:i^l( 

• 
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MA, of   that  o»rtnln   tract   or   |>«ro»]   o;    Innd   cnlliMi   of 
known aa  "The  Donjamln P.   Auatlti Proporly",   "Thn  K'lward T.   Ducon 

rty",   rnti moro rocontly cnllod   oi* known   ; "•   "Tho   Joseph W. 
or Klsle M.  Lohn Proi   rtyM, or  "'^ • Kolaor /      -••'•.   alti 
lyln •   b»t»^   on   fch«   E/int   aldo   of   C •  • '•   "''   t-1";  So"1 

Kiui Woat  aldo  of  tho   publlo   roud InftdlnR  from anld 
oyster house   of Hi  Oacnr  l>inn,   isnd   also on tho '••' 

of Bnuna Lowle   Covo,   R brunch of   Crab kll'n   ''••:'*   ^n (;oX   !)'vc'k on 

Kent   Island,   In tho Fourth  Bloctlon  District  of  Queon Anno'a 
hod County,   State  of  Maryland,  and  which  it;  d*iirr1 

September JiOj  196U which was granted by Joseph Mr Wyntt,  KxooU" 
tor  to Rebecca  Aaron,  und  Is  recorded awona  thQ Land  Roeorda  ox" 

on Anne's County  In Llbor ^WC II 
 na     
folio/whor   In scid  lot  in 

fully doocrlbod  and  o   oopy of   a  eurvoy bj   Show  '.-  Bartlott, 
Enslneora vma afetaohod and made part of  tho aforeaairt deed,     yho 

containa  bl.Sl'Jfl a   and  la   aubject   to certain 
rights-of-way sot forth  in laid deed. 

ALL  that   lot   or   vr.rcol   of   1 vncl   altnati,   lylru   ar.d   belrvj;   on 
Kent   "Island,   ?.n tiHr   ••"ovirlh   Klootlon  District   oi"  Quoon 
County,   State  of Mary lend,   BBIN3   known ind   dosip:nat()d  as  Lot 
No.  he  Bloc!'; D,  of  the   lands  of Tha   Romflncoko Holdin^j;  Company, 
oallod or imovm  aa Tho  Third Section of  Kent   Island  Eat&toa, 
v.ii more partioulaply not forth on the  plat of tho  Ic.ndn  afoj 
entitled "Soction Edition of   tho  Third Section  of  Kent   J. 
Eatatos",  by J"«   B. Hotcalfe,  re^ietorod aurvoyor,  pocorded   tl 
6th day of April,  l^l,  Rraong  the   Land  Reoorda  of '^uocn Anno1 a 
County In Liber T.S.P,  No.   1,  folio 191. 

BEING  tho   same  lot   of ground doacrlbod   In  a  Doed  Vron  tho 
Roroanooko Holding Coropany,  a body corporate,  to Leon Abramson 
and  Edda Abrejnsion,  his wlfo,   said   Doed bolnc  dated Soptomb  r  20, 

.  19l5l and rooordod £u-non,:"j  tha Lend Records of  Baltimore City In 
Llbor T.S.P.   No.   13,   Tollo  200  kc. ,   in Quoon  Anno1;,   ^ount; 
Kcrylarid.    Said Edda Abramaon having departed this  life  In tho 
City of Baltimore, Stato of Maryland on tho 26th day of May, 

• 19i&. 

ALL  those  three  lots  of   ground  situate,   lyinp;   and boll 
•tho  development known a!i 01ov»rfleldi.   In Quoon Anne's County, 
Stato  of  KaryloAd,   as  follow^: 

Lotn   13 & Hi  ~ Block  AA 
Lot  2 - Block BB 

BEING   tho   some  lots  described   In  a  Dftcd  from Cuar; 
Roalty Corporation to  Dtwon  Corporation,   dated Sopt< >,   19^9 
recorded T.S.P.  No.   50  folio 5^0 for  Lota  1 throuRh 37,   Blook M 
and Lota 1 through 3Uf Block BB, Plat 6, Clovorfiolda, 

that  lot 
ALL tJiOS4iXiU3 iobx of  cfronnd,   eituato  and belrw:   In tho  d 

voloprriont  kno->.rn an  Cloverflelds,   in Queen Anne's  County,  Stato  o 
Kax'yl&.nd ftfoposRid,  as follows: 

Lots  23 S&Zk - Bloc):  CC 
BEINO tho  ofiuft lota  described  in a Deed from (hiarantei 

•   Realty  Corporntion to Olivcst  Corporation,  dated  Septonbor 3f   19$ 
rocordod T.S.P.  No.   'jo folio i>3,3.   Lots  1   through UH,  Block CC, 
Plat 6,  Clovorflolds. 

two 
ALL   tho:5C»   i•;•.;;.<..;a   lota   of   ground,, 

development   known  art  Clovorflolds   ^n 
of. Maryland  aforesaid,   as  folloua: 

Lota 21,  S5 & 28 - Block GO • 
BRTHG  tho   same  lota  doscribou  in  a  Dnod   from Guaranteed Roo 

Corporation  to Monet Corporation,   dated 9 ^3/<>9,recordod T.S.P, 
No.50.  folio 51b, Lotn l  through }h,  Block GO, Clovorn 

ALL that  lot  of  p;pound,   situate  and beinf  in thn Aov* 
known  an  Clovorflolds,   In Queen Anno's County,  Stato  of Kapyland 
af( ' - ,  i a  follows: 

Lot   n  ~ Block  DD 
B^IKO  tho              lot  doncplbed   in  n Doed   from 0uarant< i •;,' 

Corpopatlon to  Margin Corpor'ali on.   datftd ^l/^/'yi,   rocordod T.S.P. 
No.   S'u  folio  53U,   fop  Loir.   1   through   2?,   Block   DD,   Plat   6, 
Clovopfioldfl, ,  , e . . 

BHING the same lots of pround dcKcrlbcci in o Doocl of rven date am 
corded among the Lund Kccorua ol Quocn Anne a County prior hereto froir 
Samuel J. Aaron, pt al to thcjwtthJn Grantor. _^ 

nitxir'to   and  bolnp;   In  tho 
sn Anno's County,  Stato 

t 
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,. „ :„• .mildtae. .na improvements ftercupon erected, mndo or beinS on.1 «U »od 

cvcrjr U,e riehb, .,-... -ys, ».«., privite** .W^teoancoo ^ odvoota^. to tl,0 , 

belonging, or anywise appertaining. 

• To Havo .nd To Hold the sold lot s of pw.d ^ P"•^. "^ tecrib'jd 

f od mentioned, one! hereby intended to bo convoyed; together with the rijhto, privilejes, .ppurto- 

n^ee. and advant.^ thereto betonsins or apperW.dn, unto and to the proper -»>»'•«••"'• 

„I ,ho H.id Santue! J. Aaron and Rebecca Aaron, hU tvite,     aa tenant. 

In common, 

thel; heirs and assigns, 

in fee simple. 

d the said part y  of the first part hereby covenants that    *«  It    ha s 

not dono or sufTcrcd to be done any act. matter or thing whatsoever, to encumber the ; :.,, 

.cby conveyed; that   fcec It will warrant specially the properly granted and tha^ "J. •%. , 
he 

Witness the 

>}: execute such further assurances of the same as may be requisue. Tn J Ij-iggftU-i . 
slr^oturc of Samuel J. Aaron, President of Aarsco Inc. BffiSModc^x»toJbi&gwm*airits corporate seal: 

TLST: 

/ n 
Alma V, Jenkins 

....By. .^ 
Snucl ,0 Aaron, President 

',   //''*.* ..• .,-v-.-. 

K,.'^ -^r 

[siwr-l 

StatooUtttyhnd,      Ctty of Baltimore .tov..;t: 

Uta.nvCBmrr.Thatonthla     13* day of       November,   .       ,!»   6-, 

Wore me, the subscrihor, a Notary PubUe ot the State of Maryland, In and tor     Anne Ar iel 
i Simuci T   Aaron, President of Aarsco 

Couoty , personaUy appeared        bamucij. 

nC'' President of Aarsco Inc., ,     .,   , < 
known to me (or satisfactorily proven) to bo the^mtoJ whose name(s) is/ocoe subsmbed 

the within instrument and acknowledged that    he        executed the same for the purposes therem 

contau.cd. and in my presence Signed and rcalea the same. 

to WITNESS Wuuaxw, 1 hereunto set my ixand and official seal. 

My Commission expires: 

uULn.<K  /V<,/WL.,..' '.,.••••' •-••- 
    .'/...<A '-  ••     < .., .• •       , 

Alma Virginia Jenkins ..,.-   .,     / 

.' -v. »•' 

.wW 
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^!Ml,^..-:/../:.L...iikci;iy i: 

nine (Hljifi iViiUllJiUl?, Made this     /Z^' foy oi^i£<J&i>~AsU   in the year one thousand nii 

hundred and   seventy-thrco between   EAST BAY COLONY ASSOCIATES,  a Limited Partnorahip as 
defined under the Partnership Laws oZ xJic State of Maryland, 

0f      Queen Anne's County     . , State of Maryland, hereinafter sometimes called the Mortgaecr; 

wid     SAMUEL J.   AARON and REBECCA AARON,   his wife 

hereinafter sometimes called the MortpKcc, 

WHERKAS, the said Kfortgaf;or stands hona f.dc indebted unto the said Mortpgce in the full and just sum of 

SEVEN HUNDRED EIGHTY-SEVEN THOUSAND AND FIVE HUNDRED AND OQAIOO rr-r—r 77—7- 
 (*787  500.00/ l^!';irs for money this day loaned by the 

said Morljjgco uato the said Mortrajjor, the said Mortgagor herewith covenants and agrees to repay unto llic said Mort- 

gagee, its successors and assigns, together with interest thereon at the rale of   eight percent    (   8^    ) per annum 

until fully paid in the foUowing manner and time:    One payment  for the entire principal  to bo 
made five   (5)  years  from the date hereof.    Interest to be paid cemi-annually,  accounting 
from the date hereof. 

1 
It is hereby agreed that the said Mortgagor shall have the right to prepay without 
any penalty or discount, the principal balance secured, at any time in whole, or to 
prepay in part any timo after the expiration of the Mortgagee's first taxable year frosv 
date heroundcr; which payments shall include any unpaid accrued intereac to data. 

It is further agreed that the said Mortgagee shall execute such deeds of casement or 
rights of way as may be reasonably requested, at any time during the tenn of this 
mortgage, with no prepayment of the principal sum secured being required thereon. 

I 
1 

All sums aforesaid to be payable in lawful money of the United Stales of America which slull be legal tender in 
payment of rfll debts and dues, public and private, at the ofnee of the Mortgagee in Baltimore City, or at such other 

i place, cither within or without the said State,-as the holder hereof may, from lime to time, in writing, designate. 

AND \VQF.REA8, at the time of making said loan, and as a condition precedent thereto, it was agreed by and 
between the parties hereto that the repayment of the same and of the interest to become due thereon, and of all taxes, 

v assessments, public dues, and charges levied or to be levied by law on the property hereby mortgaged, and on the mort- 
• gage debt or debts created or secured by this Mortgage, and the payment of premiums for fire or other hazard insurance 

herein provided, shall be secured by the execution hereof. 

Now, Tur.uEFOKE, Tins MORTGAGE WiTNESsarm: That in consideration of the premises and the sum of Cnc 
($1.00) Dollar, the receipt whereof is hereby acknowledged, the said Mortgagor does hereby grant, convey, transfer 

and assign unto the said Mortgagee, its successors and assigns, all the lot of ground being, lying and situate in the 

County of Queen Anne's in the State of Maryland, and described aa follovfe, vi*: 

See Exhibit 'A' attached hereto and made a part hereof. 

BEING the same lot of ground described in a Deed of even date herewith and recorded 
or intended to bo recorded immediately prior hereto among the Land Records of Queen 
Anne's County from SAMUEL J. AARON and REBECCA AARON, his wife unto the Mortgagors heroin. 

IT IS HEREBY AGREED between the parties that the Mortgagee will release'unto the Mortgagor 
twenty (20t) percent of the hereinabove referred'to property upon request, for no con- 
sideration, provided however that the Mortgagor furnish the Mortgagee the metes and 
bounds description of the parcel to be released, and said released parcel shall bo con- 
tiguous and adjacent to the properties known as ROMONCOKE ON THE BAY, KENT ISLAND ESTATES. 

Additional roloafloa i.haU bo made at an agreed upon prepayment price of !?'3,5O0.OO per 
aero (or any portion thoroof) for each aero released, provided however, that all such 
acreage released shall bo. contiguous to and adjacent to all prior roloasod land, 
excepting however, that no waterfront acreage shall be released prior to the relcaco of 
all other acreage. The terms of this provision may be renegotiated between the parties 
at any timo.  Payment for released portions as heroinbofore provided shall also be con- 
strued to includo all intorest payments to date, at tho timo of said roloano. 

..,.. JLX-JL l.tffiff" / 
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App. No. R1&3Q&2-A 

EXSIiniV 'A' 

PARCEL :?0. 1 

BEGINNING for the same at a stone hcrotoforo sot at the end 
of the first or South GQ" East 20 1/2 perches line of that tract 
or parcel of land conveyed by and described in a deed from David 
M. Nichols and Olive J. Nichols, his wife, to Samuel J. Aaron and 
Rebecca Aaron, his wife, dated September 28, 1948 and recorded 
among the land records of Queen Anne's County in Liber NUW No. 2 
folio 4, said stone being in the dividing line between the lands 
of the grantor and the lands of Kent Island Estates as shown on 
a plat recorded among the land records aforesaid in Liber TSP No, 
1, folio 6, and running thence binding thereon as now surveyed, 
South 64° 58' 42"   East 1149.96 feet tc intersect the Northwesterly 
right of way line of Maryland Route 8 as shown on State Koads 
Commission Plat number 1262,6, thence binding thereon three courses 
viz: South 13° 51' 13" West 180.29 feet. South 05° 33' 01" West 
248-75 feet. South 84° 27' 56" East 24.26 feet to a point on the 
side of Maryland Route 8 as now existing, thence binding thereon 
South 05° 09' 31" West 125.90 feet to the beginning of the fifth 
or South 66° East 96 perches line of the first mentioned conveyance, 
thence crossing Maryland Route 8, binding on a part of the last 
mentioned lino, South 65° 20' 26" East 419.60 '"eet to intersect 
the westerly right of way. line of the state road as shown on 
State Roads Commission Plat number 12625 and 12626, thence binding 
thereon by a curve to the left in a Southeasterly direction of 
radius 2951.79 feet an arc distance of 1297.64 feet to intersect 
the sixth or South 24° West 59 perches line of the first mentioned 
conveyance, thenco leaving the state road binding on a part of said 
line South 24° 39' 36" West 423.60 feet to a pipe heretofore set 
at the end of said line, thence still binding on the outlines of 
the whole tract and on the dividing line between the lands of the 
grantor and the lands of Romoncoke or, the Bay as shown on a plat 
recorded among the aforesaid land records in TSP No. 1 folio 43, 
South 29° 55" 03" West 1187.86 feet to a stone heretofore set, 
still with the outlines of the first mentioned conveyance five 
courses viz:   South 65° 54' 54" East 973.36 feet to a stone hereto- 
fore set, South 66° 37' 46" East 138.75 feet to a stone heretofore 
set. South 66° 00' 15" East 175.C9 feet to a stone heretofore sot 
at the end of the eighth or South 66° East 78 perches lino of the 
first mentioned conveyance. South 20° 00' 45" West 777.59 feet, 
and South 02° 00' 15" East 544.82 feet to the beginning of the 
eleventh or North 38° 30' West 102 perc-hes line of the first 
mentioned conveyance, thence binding thereon, and on the dividing 
line between the lands of the grantor and the lands of Tower Garden 
as described in a deed fi'om Tower Gardens on the Bay, Inc. to 
Lautz H. Willard and Rocco Luppino, Jr. dated July 8, 1965 and 
recorded among the land records aforesaid in Liber 16, folio 247, 
^orth 37° 00' 2 2" West 1608.31 feet, thence still with the out- 
linos of the whole tract North 50° 20' 18" West 895.99 foot to 
a point on the easterly side of Maryland Route 8, thence crossing 
the same, Nortli 50° 20' 18" West 48.28 foot to a pipe heretofore 
set on the Westerly side thereof at the Northeasterly most corner 
of Lot No. 8, Section 2, Kent Island Estates, thence leaving the 
road, bincing on the Northerly outlines of lot No. 8, 7, 6, 5, 
and a part of 4, four courses viz: North 50° 20' 18" West 237.88 

.feet to a stone heretofore set, Nortli 76° 37' 55" West 457.04 
feet, North EL0 09' 21" West 195.05 foot, and South 7 3° 38' 49" 
West 129.09 feet to t;-j mean high water lino of Tower Lake, thence 
binding thereon Forth two courses viz: North 15° 05* 35" West 
41.08 feet, North 36° 11' 37" West 181.79 feet, North 80° 24' 23" 
West 02.50 feet. North 26° 21' .34" West 38.62 fo«>.tf North 01° 06' 
07" East 276.13 feet. North 41° 21' 52" East 51.30 feet. North 
20° 34' 14" East 166.41 feet. North 52° 14' 02" East 60.57 feet, 
North SS0!?' 54" West 50.83 feet. South 06° 47' 41M West 123.50 

IM   77 rACE507 
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:  405.92 
'    10"   Efl 

0 3°   AC 
North   71° 

Wont 
5f>' 

36" 
feet, Worth 17° 
t 3 5.77 feet, North 

1 feet, 
4' 24" Went 7 0.50 

05° 24' 
feet, South 

West 360.76 feet, 
44'    24"   West   161.49 

foot.   North   64"   50-   10"   Went   49.92   feet,   South   60»   42 
119.61   foot,    South  .00°    01"    16"   We;; 
30"   West   121.39   feet,   North   43°   07 
02"   50«    23"   Wont   72.07   feet,   North   13°   46'    44"   Wet 
North 33- 30' 32" Wont 67.54 foe 

feet  South 57" 17' 01" West 148.03 foot, South 89«38' 45" We8 
100.32 foot, North 53° lO' 39" West 96 

H^yi^l^lVrSOUth  330 ^ 07" N0i;t 
-iJ  V.cnt 121.93 feet, South 
56" 55' 45" West 300.49 
North 54" 23'- 09" 
foot. South 36 
146.30 feet, South 49° 57' 48" East 
Bast 105.02 foot, South 84° 06' 37" 
19' 18" West 131.01 feet, South  13 
North 78" 3/' 37" wont 212.17 feet, North 
feet  North 49" 43' 53" West 107.41 foot, North 30° 
91.10 foot, and   North 67° 31' 27" West 26 02 
the raean high water line of the Chesapeake Bay 
on nine courses viz: North 16" 22' 00 
IS" 41' 41" East 136.68 
foot. North 00" 56' 56" 

Ea!;0;Uf^t;-North 010 18, 32', ' st l2]--7 
East 65.75 feet. North 
30" East 342 
on the moa 
South 83" 
feet. North 64" 20' 03" 

East 397 
foot. North 12° 26" 42" 
East 209.83 feet. North 

37 feet, South 74° 32' 52" 
21 

16" East 83.98 feet. South 
80" 43' 36" West 260.07 feet, 
South 25° 00' 01" West 219.63 
feet. South 22° 26' 59" East 
55.90 feet, South 10" 24' 21" 
West 101.05 feet. South 46" 
15' 57" West 132.39 foot, 

07" 19' 04" West 58.25 
0 39' 50" Wo 

feet, to intorcoct 
thence binding thoro- 
09 feet. North 
East 157.21 
10" 13' 35" East 

0 3" 25' 03" 
04" 32' 10" West 140.60 fce.t. North 07° 19 

42.09 foot, to the inlot of Tolson Crook, thence binding 
n high water line of Tolson Crook twenty nine courses viz, 
i-i 11      East 185.69 feet, South 59° 01' 47" East 74 81 

East 
52" 

East 37.33 feet. South 19° 19' 40' 

Itt \^   ni   ^^ 390 11, 46" EaSt 102-09 fcct' No^h 66° 
51' 0'" Eait Rr V^ 760 '0'    24" EaSt •288-24 fcet' North 73° 
77» Ar.    *c»        feet' North -55° 02' 54" East 130.62 feet. South 
77° 46' 55" West 58.40 feet. North 56° 16' 07" East 104 18 foot 
North 79° 40' 48" East 40.63 feet. North 85° 47^ 21" E^t 158 65  ' 
feet  North 66° 33' 19" East 175.08 feet. North 79° 48' 27" E^st 

pfh Lf of'/0^ 700 21, 09" EaSt 85-54 fcct' North 58° 19' 30" 
40- Ea'^iL if; Tth 750 48, 49"East 71-24 feet' ^th ^0^' 
17° 06' 35" Ea!t vrn.T" '^ 17, 50" EaSt 48-50 fect' Nor^ -w  uu  Jj  East /2.06 feet. North 
North 21° 06 
feet, North 
150.36 feet, North 
Sast 53.29 feet, and 

77" 58' 33" East 37.92 feet, 
33  East 96.04 feet. North 66" 15' 24" East 110.37 

49" East 62.83 feet. North 71° 25' 23" East 
46° 03' 53" East 111.10 feet. North 05° 28' 50" 
North 23" 32' 21" West 25.84 fcet, thence 

leaving Tolson Crook, binding on the last or North 54° East 24 

on a fence 
post heretoforo 

outlines of the whole tract South 76° 
feet to the beginning hereof containing 286.485 

acres of land more or less 

 ^ .^ov^ ^i.eu^, oxnaing on the last or North ' 
porc,hoS line of the first mentioned conveyance, and 
lino North 57° 05' 54" East 370.64 feet to a fence , 
set, thonce still with the 
33' 30" East 336.58 

saving and excepting therofron  2.835 
Koute f 'and,m0re 0r less within the right of way of Maryland 
-outc 0, leaving a net acreage hereby conveyed of 283.650 acre 
or iand, more or less. 
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IT is the intention and it is hereby agreed that any right, title, interest or estate, in the above described property 
acquired by the Mortgagor after date hereof shall be as fully embraced within the provisions hereof, and subject to the 
lien hereby created as if said right, title, interest or estate, was now owned by the Mortgagor and was so specifically 
described herein and conveyed hereby. 

TOCETITER with the buildings and improvements thereon, and the rights, roads, alleys, ways, waters, privili 
appurtenances and advantages thereto belonging or in anywise appertaining. 

Ar.so TocnmiKK •with and including as part of the buildings and iniprovemcnls erected on the aforesaid lot or 
parcel of ground all bathroom fixtures, equipment and accessories, breakfast nook furniture, which is attached to or af- 
fixed to the dwelling lions;:, all kitchen cabinc.tr., hot water healers, gas and electric ranges, laundry equipment and tnbi:, 
built in inediciiic cabinets, lighting fixtures, healing plant, piping', tubing, radiators, oil burner units piping, tubing, and 
motors used in connection therewith, screens, screen doors and window shades all of which acccvxHics and equipment 
arc herewith declared to be by the said Mortgagor fixtures and pennanent additions to the realty and intended to be in- 
cluded as part of the security for this mortgage. 

To HAVS AND TO HOU) the said lot or parcel of ground with the improvements and appurtenances- aforcjaid 
unto the said Mortgagee, its successors and assigns in Fee Simple. 

I 

Piovided that if the said principal sum of money loaned as aforesaid, and the interest thereon, shall be paid when 
due, and if all of the covenants herein mentioned shall be performed, then this Mortgage shall be void. 

But upon any default being made in the payment of the said principal or interest, in whole or in part, when 
due, or upon any default being made in any covenant or condition of this Mortgage, then the whole mortgage debt 
hereby secured shall thereupon be deemed due and payable forthwith at the election of the Mortgagee. 

And the said Morl^icor, in accimUncc with the provisions of Article LXVI of ihc Code of Public Genera] Laws of the 
State of Maryhmt, "The Maryland Rules of I'loifilnrc" or of any otlicr Generil or Local Law* of the .Siatc of Maryland relat- 
ing to inorl;;a);cs, iiuludini', any amendmciut, tupplrnicntt, or ajditioni thereto, don hereby (1) declare hii asum to lU- passing; 
of a decree for (U- sale of liie liercin deKribrd pioprny at any time after the recording of this mortgage, (said talc to uKc place 
nfter a default has occurred in any of the conditions uf this tnorljHge, as liereinvprovidrd); ami the said Mortgagor dors hctrliy 
(2) *l>o suthoriM the naid Mortgage, id luccciMn or ajsigm, wjJt,<\i:7: f/y/jf/trf/O , •" duly lutboritcd Alto ncv. after my 
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IB!..1:    77 r,v;[570 
such default sl.Ml luyc occurred :.-, aforcs-iid, to sell the hcrchy moMr.r.d property. And .such sale mny he of the pro^d ly 
as a whole and ,. shall not l.c the .Inly of the parly sdlmn to sell the r.imc in pai ts or in Iota but uuh ta, ly tr.ov Jo so J.d the 
Mlc shall be made after irinn;; twenty .lays notice of the time, place, maitncr and terms of sale in wine no 'M^pcr nrinied in 

u;a1^uUy1I1y/l^d^l,L•l;,mh^SUn;U^;andthep;utyWllim:^:ayal^o^,ive^^JMK!1crllo•,;,, . Mlcr.m f.i.wdicnt; and 
the lerma of the sale may be all cash upon rat.fication of the sale or such other tcmis M the narfy sclHnK may deem expedi- 
ent. And .t is airreed that upon any sale of said property un.lcr this Moiir>a(:c. whether under the nhovc assent to n 
fhf•^!0/ ' r    OVC lHnvc.rl

of r;-'c «'7',-!'"wi.,c. the proceeds of sale shall l,c applied as follows, to wit: Fiat, to 
he payment of all expenses incident to said sale, includinj; a counsel for of       $8,000.00 for condiictin? 
he proceedinKs i{ without contest, but if leRal services be rendered to the ^Tort,:nr;cc or its successors or assirn, or to 

{Zy^f^Anysf^m^^^^^^^^^^^\Qn with any contested matter in the proecedinRS. ti,cn 
MKI, additional counsel fees and expenses shall be allowed out of the proceeds of sale as the Court may deem proper; and 
e v " , " T ' 1° a,C 'nnl m'Vm'' ? d M,c f'llul ,0 lhc "'"'""ssion allowed Tmstee, for ,„akiiiK sales of prop- 
crtyuoder decree of a court of equity in Maryland ; second, to the payment of all claims of the MortRaKec. its successors 
or assinns hereunder, whether the same shall have then matured or not; and third, the balance, if any. to the sai.l Mort- 
E/^jVrT"50" an<- S*f,CnS' n,Kl.h;i,f of »"ch commissions and all such expenses and costs shall be paid by the 
but More safe 'thereof15' '"       CVC'lt m•W debt shall be paid after uty advertisement of saill property. 

^cr\ ^ VA "v=nantcd ^ "mil <Icf:ui" be made in any covenant or condition of this Mortgaw (but not there- 
minS'    n-      Mor,SI

aS?r sl'allhavc possession of the property, upon payinR in the meantime all taxes and asscw- 
en s puh;,c dues :,.,! charge, levied or assessed or to be levied or assessed on the morl^ed property and on tie 

andSJ, M,        TiV*? SCCUrCd ,>y tlllS Morl^- *hicll mo"^R« 'lcl" and "'tcrest. taxesfassessments. public In 
and charges the said^Iortpgor covenants to pay when legally due, anil upon payment thereof, unless paid bl lhc Mort. 
gagce ouloffunds dented mlh tl by the Mortgagor, to exhibit to the Mortj^gee, its successors and assigns  the rc- 
ceiptcd lulls therefor a  the pnncipal olf.ce of the Mortgagee, its successors and assgns. And upon any default nanv 
o    he covenants 0   this. Mortgage, the Mortgagee, its successors and assigns, shall be entitled to the ret s a     profits 
sf-,' K-

P
   ''^ y Mh,C.h ln t!';-t eVCnt are I'crchy ^^ to t,;c WortRaRee, its successors and assigns   as a id to a 

security, and the Mortfitigce us successors and assigns, shrll also be entitled in that event, if it so elect,  to tl       u e 

fr n-H^T C'; .^ a RcCC,VCr for ?:iitl V0'^' with0llt ,loi:cc ,0 thc "<*&** ^' without regard to he d. cy 
am ointed nurS?n„ JTK' "• ^"^ 0r ti* ^^P dchL The Mor^C«=. ** ^eessors and assigns or Hver 
?o n fndP n 1? Pro"s«"«o/t»"s paragraph shall exercise all of the rights of the said MortgaRor with reKard 
to ..ny and a 1 leases between the said Mortgagor and any fnants or lessees occupying any part or all of the morfCTced 
Ho? o v4v , , Mor,^£«- ,ts M:cccssors ^ '"^s, or Receiver, shall have the right Un, lime to tin en is 1: 
•t lr I T5 0,f any w;rUtCn

J
or oral Ic3pp' or lc,ia'!C)-- or t0 «« for thc recovery of any sum or sums due PI 

ouc or to become due thereunder and any and all acts done by the Mortgagee, its successors or assiens or ecdv^r 
arc hereby authorized, ratified and approved by thc Mortgagor. " -^^^ or assigns, or Keceiver, 

ttto U^fil of KKo?^ ^ ^^ 0r end3rSCd-" " aie of ^ ^ ^= o" otherVss ^ m.rc to  ne oeneiit ot U c said Mortgagee, its succeswrs and assigns, to the extent of its or their lien or claim under 
Shis Mortgage, and to deliver said policy or policies to thc Mortgagee, its successors and assfns to be Tent i.v t Ic Mon 
gagce its .successors and ass.gns. and to deliver all renewals thereof to the said Mort^-ee ils M.C^^^^ 
Its said pnncpal ofiice. or at such other nk«. rir},^ ^;.t,;„ r.r «.:il^... .1.. .V:J e.'.l "._'\\ 1      5UCCCS-. r?.anV a*81^1*. ^ 
;.,   ,-i     •    •    :   rr ••h—i "••" i" uui.w .01 iciiewajs uicrcoi to tne said Alor ra^ec  its succcs'.orq 

ped "PAID".  And in 

Mortgagee its sueeesson. and assi^ to'^'th^anil-or^ ^£1^^ ^^^Sf^^^c^Sni^ff 

ther«,fAas mly ^Sg^ C0Veaanta t0 m* ^'^ thc ^ P"^^' ^ t0 ««»«« ^ f^er assurances 

IN WITNESS Wnicseor the said 

•   tlic day and year first herein written. 

T '^^21r^^t/^M 

EAST BAY COLONY ASSOCIATES 

JliLL ^zri^sEAi) 
William K. Dixon, Goneral Partner 

.(S^O 

—(Si.'\i.) 

-(SKAI.) 

¥Z 





STATE OP MARYLAND^/^.^^^C- ^ ,o w 

' ' V C '"•• "" ""     " ^ *4J~^ • >* ..» ,..„ on. ,„.„„.,„, ,.,-,„. , „, .„„ 

At Uic came  tine personally appeared //c^-.-^ir /%/& frfft'/1 "^  '/f<->4 S *^C-*tUc witliin named iMort- 

cure wa, paid over n.ui .ibln.r.sci by t!,c ,',my   ecu       "^  "VL     , ^0 ^'I     'r1' .MO"8aRC haS bcCn '•lve" to *• 
itblc   or disbursement of funds in the clwin7.rrn««io„y

0r thc r«^- ,C b?fr0ww <,r (hc PC"On respon- 
complete execution of the Mortgage, and fu«W t^t he » ^ '^^      B^n- ^' U",C ^ Ia,Cr <han ,hc r,Mland 

authority .0 make this nffiduvit ,S   "ly thc ''"^ autl'0''"d agent of the Mongagce, and has 

WITNESS rny hand end Notarial Seal the 

My Commission expires: 

July, 1,   1374 

iifli//N(K!ii>S'nl)Ovc v.y.'aor,. 

FOR 

I^OR 

KQR 

PARTIAL RELEASE SEE LIBER-LL''•: r^PAGEj^^      ::    ••.'.;:.,.   . 

PARTIAL RELEASE SEE LlBER.^^^dPAGE UL     .,•••.      • ;,' .' .;'   :,',.   ' .; 
„'.••••• '••.   •• • 

PARTIAL RELEASE SEE UBER^i££lPAGt:^__' _ 
EABEMENT AGREEMENT, See Liber CW; No. .92. folio 339/a Land .Record.,, 
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JHE MONUMENTAL TITLE CO. 

iTHE ^ylONUMENTAL TITLE BUILDING 

SEVERNA PARK, MARYLAND. 211461 
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DEED  OP  TRUST 

•Mul.^>2.lf./J. JUHCICJ iJCU i'JK ltKOUliDjdj-y&-£',../..$,,./..'?..2. A ^.HUtAJSXO • 

day of September, 1973, THIS DEED OF TRUST is made this 
COLONY 

between EAST BAVASSOCIATES, a Limited Partnership, organized and 

existing- under the laws of the State of Maryland, party of the first 

dU; part (hereinafter referred to as "Grantor"), and JOHN M. NELSON, III and 

I WILLIAM T. DEFINE, parties of the second part (hereinafter aometimeo 

referred to as "Trustees"), as Trustees. 

& WHEREAS, Grantor has borrowed from Maryland National Realty 
• m 

•vi Investors, Inc. the full sum of Seven Hundred Ninety-Six Thousand 

'[Two Hundred Dollars ($796,200) for which amount Grantor has made 

.-' ^•\;!1'and issucd its certain Promissory Note, bearing even date herewith, 

':;^ the holder of said Note being hereinafter sometimes referred to as 

"Beneficiary"; and 

,,     WHEREAS, Grantor desires to secure the full and punctual payment 

MM<A\i   of said indebtedness and interest thereon according to the terms of 

the Note. 

NOW, THEREFORE, THIS INDENTURE WITNESSETH, that the Grantor, in 

MCOKOMION TAA 
AC «   Of   11*1       I 

.   . •    consideration of the premises and the sum of One Dollar ($1.00) 

Wm^m  lawful it'Oney of the United States of America, to it in hand paid, the 

Rtto^^m rece:i-Pt of which is hereby acknowledged, has granted, bargained, sold, 

,   and conveyed, and by these presents does grant, bargain, sell and 

convey unto said Trustees, their survivors or survivor of them and 

their or his successors or successor in trust, in fee simple, all that 

parcel of land situate in Queen Anne's County, Maryland, and described 

more particularly in Exhibit A hereto and made a part hereof. 

r'^'"-*;''-^1;,     TOGETHER with all and singular the tonements, hereditaments, 

easements, rights of way and appurtenances thereunto belonging or 

in anywise appertaining, and the reversion or reversions, remainder 

and, remainders, rents, issues and profits thereof, and also all tho 

tato, right, title, interest, property, claim and demand whatooevor 

of Grantor in and to tho same of, in and to every part and parcel 

thereof. 

A^JANH^e LI 

• 

n 

~#¥~ 
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TOGETHER with all machinery, apparatus, equipment/ carpets, 

furniture, furnishings, appliances, building materials, fittings, 

fixtures, office furniture, and all other goods and personal 

Property of every kind and nature'whatsoever, now or hereafter 

located in or upon said real estate, or any part thereof, and 

used or usable in connection with any present or future operation 

of the said property (hereinafter called "equipment"), and now 

owned or hereafter acquired by Grantor, including, but without 

Uniting the generality of the foregoing, all heating, lighting, 

incinerating and power equipment, engines,'pipes, pumps, tanks, 

-tors, conduits, switchboards, refrigerators, ranges, washers, 

dryers, other laundry equipment, plumbing, lifting, cleaning, 

fire-prevention, fire extinguishing, ventilating and communica- 

tions apparatus, air-cooling and air-conditioning apparatus, ele- 

vators, escalators, partitions, ducts and compressors.  It is  ' 

understood and agreed that all equipment is part and parcel of 

J the real estate and appropriated to the use of the real estate  ' 

and, whether affixed or annexed or not, shall for the purpose of 

, this Deed of Trust be deemed conclusively to be real estate and 

conveyed hereby.  Grantor agrees to execute and deliver, from 

time to time, such further instruments as may be requested by 

Beneficiary to confirm the lien of this Deed of Trust on any^ 

equipment.  This paragraph shall not apply to any chattels or 

personal property owned by tenants of the herein described premises. 

TOGETHER with any and all awards or payments, including 

interest thereon, and the right to receive the same, which may 

be made with respect to the property as a result of (a) the ex- 

ercise of the right-of eminent domain, (b) the alteration of 

the grade of any street, or (c) any other injury to or decrease 

in the value of the property, to .the extent of all amounts which 

may be secured by this Deed of Trust at the date of receipt of 

any such award or payment by Beneficiary, and of the reasonable 

counsel fees, costs and disbursements incurred by Beneficiary in 

- 2 - 
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connection with the collection of such award or payment.' Grantor 

agrees to execute and deliver, from time to time, such further 

inatruments as may be requested by Beneficiary to confirm such 

assignments to Beneficiary of any such award or payment. 

TO HAVE AND TO HOLD the above granted and described premises, 

with all of the property, appurtenances and improvements unto the 

Trustees, their survivors or any other successor or successors in 

trust, in fee simple, forever. 

PROVIDED ALWAYS, and these presents are executed upon this- 

express condition, that if Grantor and its successors or assigns, 

shall well and truly pay unto Beneficiary the sum of money mencioned 

in the Note and interest thereon, at the time and in the manner men- 

tioned in the Note, and shall well and truly abide by and comply with 

each and every covenant and condition set forth herein or in the Note, 

then these presents and the estate hereby granted shall cease, deter- 
• 

mine and be void; provided further, that until the happening of any 

occurrence or e^ent which gives Beneficiary the option to cause the 

entire indebtedness then secured by this Deed of Trust to become duo 

a:id payable. Grantor shall have the right to possess and enjoy the 

premises and to receive the rents, issues and profits thereof; and 
i 

• provided further, that on full payment of the Note and indebtedness 

secui-ed by this Deed of Trust and all proper costs, charges, expenses, 

prepayment charges, commissions and half-corrunissions incurred at any 

time before the sale hereinafter provided for. Trustees hereunder 

shall be entitled to a reasonable fee for the release and reconveyance 

of the premises unto and at the cost of Grantor. 

GRANTOR covenants and agrees as follows: 
I 

1. That Grantor will pay the said sum of money mentioned in 

the Note and the interest, at the time and in the manner mentioned 

in the Note. 

2. That Grantor will carry out all the agreements and covenants 

contained in the Trust Agreement bearing even date with this Deed of 

Trust. 

3 - 
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3.  (a) That Grantor will Keep the buildings on the promL 

and equipment inaured for the benefit of Beneficiary againot looa 

or damage by fire, lightning, windstorm, hail, explosion, riot, 

riot attending a strike, civil commotion, aircraft, vehicles 

and smoke and (as, when and to the•extent insurance against 

war risks is obtainable from the United States of America.or an 

agency thereof) against war risks, and when and to the extent 

required by Beneficiary, against any other risk insured against 

by persons operating like properties in the locality of the pro- 

mises, in such amounts as are from time to time required by the 

Beneficiary; that all insurance herein provided for shall be in 

form and companies approved by Beneficiary; that Grantor will 

immediately notify Beneficiary of any cancellation of or change 

in any insurance policy; that regardless of the types or amounts 

of insurance required and approved by Beneficiary, Grantor will 

assign and deliver to Beneficiary all policies of insurance which 

insure against any loss or damage to the premises, as collateral 

and further security for the payment of the money secured by this 

Deed of Trust, with loss payable to Beneficiary, as its interest . 

may appear, pursuant to a standard mortgagee clause, without 

contribution, satisfactory to Beneficiary; that if Grantor de- ' 

faults in so insuring the premises, or in so assigning and deliver- 

ing the policies. Beneficiary may, at the option of Beneficiary, 

effect such insurance from year to year and pay the premiums 

therefor, and Grantor will reimburse Beneficiary for any premiums . 

so paid, with interest at a rate 16 in excess of the then current 

interest rate provided for in the Note, on demand, and the same 

shall be secured by this Deed of Trust, that all sums payable under 

such policy or policies shall be paid over promptly to the Bene- 

ficiary and the Beneficiary, at its discretion, may apply such 

sums, in whole or in part, to the repair, restoration and replace- 

ment of the damaged or disturbed property or toward the payment 

of the moneys secured by this Deed of Trust, (b) that not less 

than ten (10) days prior to the expiration dates of each policy 

- 4 - 
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required of Grantor pursuant to this Article, Grantor will dcliver 

to Donoficiary a renewal policy or policlos marked "premium paid" 

or accompanied by other evidence of payment aatiofactory to 

Beneficiary; and (c) that in the event of a foreclosure of this 

Deed of Trust by virtue of judicial proceedings or otherwise, 

Beneficiary shall succeed to all the rights of Grantor, including 

any right to unearned premiums, and in and to all policies of 

insurance assigned and delivered to Beneficiary pursuant to tho 

provisions of this Article. 

4. That no building or other property now or heroufter 

covered by the lien of this Deed of Trust shall bo removed, de- 

molished or materially altered, without the prior written con- 

sent of Beneficiary, except that Grantor shall have tho right, 

without such consent, to remove and dispose of, free from the 

lien of this Deed of Trust, such equipment as from time to time 

may become worn out or obsolete, provided that either (a) simul- 

taneously with or prior to such removal any such equipment shall 

be replaced with other equipment of value at least equal to that 

of the replaced equipment and free from any title retention or 

security agreement or other encumbrance, and by such removal and 

replacement Grantor shall be deemed to have subjected such equip- 

ment, to the lien of this Deed of Trust, or (b) any net cash pro- 

ceeds received from such disposition shall be paid over promptly 

to Beneficiary to be applied to the last installments due on the 

indebtedness secured, without any charge for prepayment. 

5. That the whole of the principal sum and the interest 

shall become due at the option of the Beneficiary:  (a) after 

default in the payment of any installment of principal or interest 

secured hereby for fifteen (15) days; or (b) after default in the 

payment of any tax, ground rent, water rate or acoessmont for ten 

(10) days after notice and demand; or (c) after default after notice 

and demand either in assigning and delivering the policies of insurance 

herein described or referred to or in reimbursing Beneficiary for 
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premiums paid on such insurance, as herein provided, or (d) after 

default upon request in furnishing a statement of the amount due on 

the Note and whether any offsets or defenses exist against the debt 

secured hereby as hereinafter provided,- or (o) after default for 

thirty (30) days after notice and demand, in the payment of any 

installment which may be then due or delinquent of any assessment 

for local improvements which may now or hereafter affect the premises 

and may be or become payable in installments; or (f) upon the actual 

or threatened waste, removal or demolition of, or material alteration "' 

to, any part of the premises except as perraitted by Article 4; or 

(g) if the Grantor shall (i) apply for, or consent in writing to, 

the appointment of a receiver, trustee or liquidator of the Grantor 

• or of the trust property or of all or substantially all of the 

Grantor's other assets, or (ii) file a voluntary petition in bank- 

ruptcy or admit in writing its inability to pay its debts as they 

become due, or (iii) make a general assignment for the benefit of 

creditors, or (iv) file a petition or an answer seeking a reorganiza- 

tion (other than a reorganization not involving tho liabilities of 

the Grantor) or an arrangement with creditors or take advantage of 

any insolvency law, or (v) file an answer admitting .the material 

allegations of a petition filed against the Grantor in any bankruptcy, 

reorganization or insolvency proceeding, or (vi) be dissolved as a 

result of any adversary suit or proceeding; or (h) if (i) any execution 

or attachment shall be levied against the trust property, or any part 

thereof, and such execution or attachment shall not bo set aside, dis- 

charged or stayed within thirty (30) days after the same shall have 

been levied, or (ii) an order, judgment or decree shall be entered 

by any court of competent jurisdiction on the application of a creditor 

adjudicating the Grantor a bankrupt or insolvent, or appointing a 

receiver, trustee or liquidator of the Grantor or of tho trust property, 

or of all or substantially all of tho Grantor's other asooto, and such v 

order, judgment or decree shall continue unatayed and in offoot for a 

period of thirty (30) days or shall not bo discharged within ton (10) 
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daya after tho expiration of any stay thereof; or (i) upon default in 

keeping in force the insurance policies as required in Article 3; or 

(j) upon assignment by Grantor of tho whole or any part of the rents, 

income and profits arising from the premises without the written con- 

sent of Beneficiary; or (k) after default for thirty (30) days after 

notice and demand in and removal of any Federal Tax lien on the prem- 

ises; or (1) upon notice after default in the observance or perform- 

ance of any other covenants or agreements of Grantor hereunder or 

under the Promissory Note secured hereby; or (m) upon the election by 

Beneficiary to accelerate the maturity of said principal sum pursuant 

to the provisions of the Note or any other instrument which may be 

held by Beneficiary as additional security for the Note; or (n) upon 

•the transfer by Grantor, except to a partnership, joint venture or 

corporation of which Grantor is a principal, of any or all of the 

real property that is the subject hereof, and more particularly des- 

cribed in Exhibit A hereto, unless the written consent of the Bene- 

ficiary is obtained; or (o) upon the encumbrance by Grantor, except 

where the secured party is a partnership, joint venture or corporation 

of which one or more of the principals of Grantor is a principal or 

where the secured party is one of the principals of Grantor, by an 

instrument creating a lien junior to this Deed of Trust, of any or 

all of the real property or equipment which is the subject hereof, 

unless the written consent of the Beneficiary is obtained; or (p) 

upon the placing or filing of a' lien or similar encumbrance against 

any or all of the real property or equipment which is the subject 

hereof, unless said lien shall be satisfied and removed within ten 

(10) days after notice thereof to Grantor; or (q) upon the failure 

of Grantor to give ten (10) days written notice to Beneficiary of 

any default in any junior or subordinated lien or encumbrance on 

the property covered by this Deed of Trust, or failure to give 

immediate written notice of any foreclosure or threat of fore- 

closure of such junior or subordinated lien or encumbrance; or 

(r) upon the construction of any additional improvements on the 

premises without the prior written consent of the Beneficiary, 

with the exception of those improvements described in the Trust 

- 7 - 

•fO 





} 

Agreement of even date herewith; or"(s} upon any default in the 

covenantn and agrcomenta contained in the Trust /agreement, pro- 

vided such default under the proviniono of the Trust Agroemont 

gives the Beneficiary the right to terminate its obligation to. 

wake any further advance under said Agreement. 

6. That in the event of any default in the pcrformanco of 

.any of Grantor's covenants or agreements herein, Beneficiary may, 

at the option of Beneficiary, perform the same and the cost thereof, 

with interest at a rate 1% in excess of the then current interest 

rate provided in the Note, shall immediately bo due from Grantor to 

Beneficiary and shall be secured by this Deed of Trust. 

7. That Beneficiary, in any action to foreclose this Deed of 

Trust, or upon the actual or threatened waste of any part of the 

premises, or upon default in the observance or performance of any  • 

covenant or agreement of Grantor hereunder, shall be at liberty to 

apply for the appointment of a receiver of the r jnts and profits 

of the premises without notice, and shall b;1? entitled to the appointment 

of such a receiver as a matter of right, wichout consideration of 
4 

the value of the premises, as the Beneficiary may desire.  The Grantor 

will furnish to the Beneficiary within ninety (90) days after the 

end of each fiscal year, an audited financial statement including 

balance sheet and income and expense statement in reasonable detail 

and stating in comparative form the figures as of the end of and 

for the previous fiscal year. Grantor shall provide, upon Beneficiary's 

request, convenient facilities for the audit and verification of any 

such statements. ,' 

8. That Grantor, upon request, made either personally or by 

mail, shall certify, by a writing duly acknowledged to Beneficiary 

or to any proposed assignee of the Note, the amount of principal 

and interest then owing on the Note and whether any offsets or 

defenses exist against the debt secured hereby, within five (5) day's 

in case the request is made personally, or within ten (10) days after 

the mailing of such request in case the request is made by mail. 

9. That every provision for notice and demand or request shall 

be deemed fulfilled by written notico and demand or request porsonally 
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nerved on the Grantor, ita cuccesoorG or assigns, or wailed by do- 

positing it in any poot office station or letter box, enclosed in a 

postpaid envelope addressed to Grantor, its successors or aacignc, 

at its address last known to Beneficiary. 

10. That Grantor, at the times at. hereinbefore provided, will 

pay, within thirty (30) days after receipt of bills therefor, all 

taxes, assessments, water rates, sewer rents and other charges 

and any prior liens now or thereafter assessed or liens on cr levied 

against the premises or any part thereof, and in case of default in 

the payment thereof when the same shall be due and payable, it shall 

be lawful for Beneficiary, without notice or demand to Grantor, to 

pay the same or any of them; that the moneys paid by Beneficiary in 

discharge of taxes, assessments, water rates, sewer rents and other 

charges and prior liens shall be"a lien on the premises added to 

the amount of said Note or obligation and secured by this Deed of 

Trust payable on demand with interest at a rate 1% in excess of the 

then current interest rate provided in the Note from the time of 

payment of the same; and that upon request of Beneficiary, Grantor 

will exhibit to Beneficiary receipts for the payment of all items 

specified in this Article prior to the date when the' same shall 

become delinquent. 

'11. That Grantor warrants specially the title to the premises 

and will execute such further assurances as may be requisite. 

12. That Grantor warrants and stipulates that the loan hereby 

secured is transacted solely for the purpose of carrying on or 

acquiring a business or commercial investment within the meaning 

of Sections 1-12 of Article 49 of the /vnnotated Code of Maryland. 

13. That Grantor hereby (i) assents to the passage of a 

decree by the equity court having jurisdiction for the sale of its ' 

interest in the premises, and (ii) authorizes and empowers, upon 

the maturity of the indebtedness as herein provided, the Trustees 

to sell its interest in the premises, all in accordance with 

Rule W 77 of Maryland Rules of Procedure or of any other law of 

- 9 - 

,.^*L 





the State of Maryland or rule of court relating to decdo of trust, 

including any amendmenta thereof, or additions thereto, which 

do not materially change or impair the remedy; and that in case 

of any sale under this Deed of Trust, by virtue of judicial pro- 

ceedings or otherwise, said premises may be sold in one parcel 

and as an entirety or in such parcels, manner or.order as the 

person conducting said sale in his sole discretion may elect. 

14. That in the event of the passage after the date of this 

Deed of Trust of any law of the State of Maryland, deducting from 

the value of real property for the purposes of taxation any lien 

thereon or changing in any way the laws for the taxation of deeds 

of trust or debts secured by deeds of trust for State or local 

purposes or the manner of the collection of any such taxes, and 

imposing a tax, either directly or indirectly, on this Deed of 

Trust or the Note, Beneficiary of this Deed of Trust and of the 

debt which it secures shall have the right to declare the princi- 

pal sum and the interest due on a date to be specified by not less 

than thirty (30) days written notice to be given to Grantor by 

Beneficiary, provided, however, that such election shall be in- 

effective if Grantor is permitted by law to pay the whole of such 

tax in addition to all other payments required hereunder and if 

Grantor, prior to such specified date, does pay such tax and agrees 

to pay any such tax when thereafter levied or assessed against the 

premises, and such agreement shall constitute a modification of 

the Deed of Trust. 

15. That if Beneficiary or Trustees shall incur or expend any 

sums, including reasonable attorney's fees, whether in connection 

with any action or proceeding or not, to sustain the lien of this 

Deed of Trust or its priority, or to protect or enforce any of its 

rights hereunder, or to recover any indebtedness hereby secured, 

or for any title examination or title insurance policy relating to 

the title to the premises, all such sums shall on notice and demand 

be paid by Grantor, together with the interest thereon at  a rate la 

in excess of the then current: interest rate provided in the Note, and 
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shall bo a lien on the promiooQ aubordinato to the lion of thic Deed 

of Trust, and shall be deemed to be secured by this Deed of Trust 

and evidenced by the Note, and that in any action or proceeding to 

foreclose this Deed of Trust or to recover or collect the debt 

secured hereby, the provisions of lav; respecting tho recovery of costs, 

disbursements and allowances shall prevail unaffected by this 

covenant. 

16. That Grantor will maintain tho premises in good condition 

and repair, will not commit or suffer any waste of.the premises, 

and will comply with, or cause to be complied with, all statutes, 

ordinances and requirements of any governmental authority relating 

to the premises.  Provided that proceeds from insurance or condemna- 

tion or sale in lieu thereof are made available to Grantor, Grantor 

will promptly repair, restore, replace, or rebuild any part of the 

premises now or hereafter subject to the lien of this Deed of Trust 

which may be damaged or destroyed by any casualty whatsoever or 

which may be affected by any proceeding of the character referred 

to in Article 17; that Grantor will complete and pay for, within 

a reasonable time, any structure at any time in the process of 

construction on the premises; and that Grantor will not, without 

the written consent of Beneficiary, initiate, join in or consent 

to any change in any private restrictive covenant, zoning ordinance, 

or other public or private restrictions, limiting or defining the 

uses which may be made of the premises or any part thereof. 

17. That notwithstanding any taking by eminent domain, 

alteration of the premises by any public or quasi-public authority 

or corporation, Grantor shall continue to pay interest on the 

entire principal sum secured until any such award or payment 

shall have actually been received by Beneficiary and any reduc- 

tion in tho principal sum resulting from tho application by 

Beneficiary of such award or payment as hereinafter set forth 

shall be deemed to take effect only on the date of such receipt; 

that said award or payment may, at tho option of Beneficiary, bo 
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retained and applied by Beneficiary toward payment of tho moneys 

secured by this Deed of Trust; or be paid over wholly or in part 

to Grantor for the purpose of altering, restoring or rebuilding 

any part of the premises v/hich may have-been altered, damaged or 

destroyed as a result of any such taking, alteration of grade, 

or other injury to the premises, or for any other purpose or 

object satisfactory to Beneficiary, but Beneficiary shall not 

be obligated to see to the application of any amount paid over 

to Grantor; and that if prior to the receipt by Beneficiary of 

such award or payment the premises shall have been sold on fore- 

closure of this Deed of.Trust, Beneficiary shall have the right 

to receive such award or payment to the extent of any deficiency 

found to be due upon such sale, with legal interest thereon, 

whether or not a deficiency judgment on this Deed of Trust shall 

have been sought or recovered or denied, and of the reasonable 

counsel fees, costs and disbursements incurred by Beneficiary in 

Connection with the collection of such award or payment. 

10.  That Beneficiary and any person authorized by Beneficiary 
r 

shall have the right to enter and inspect the premises at all 

reasonable times. 

19.  That Grantor, as landlord, will carry out all of its 

covenants and agreements under leases which it has executed or may 

execute in connection with the premises; failure by Grantor to oo 

carry out its covenants and agreements under any or all leases ijhall, 

at the option of the Beneficiary, constitute a default under this 

Deed of Trust. Beneficiary shall have the right to approve all such 

leases of the premises which the Grantor may execute after the date 

of this Deed of Trust.  At any time within thirty (30) days after 

notice and demand by Beneficiary, Grantor will deliver to Beneficiary, 

but not more frequently than once in every twelve month period, a 

statement in such reasonable detail as Beneficiary may request, 

certified by Grantor, of nil  of the leases relating to tho premises, 

and, on demand, Grantor will furnish to Beneficiary executed counter- 

parts of any such leases. 
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20. That Grantor v/ill not assign the whole or any part of 

the rents, income or profits arising from the promicca without 

the written consent of licneficiary and any assignment thereof 

shall be null and void; that in the event of any default by the 

Grantor in the performance of any of the terms, covenants and 

provisions of this Deed of Trust or the Note, it shall be lawful 

for Beneficiary to enter upon and take possession of the premiaeo 

without or with the appointment of a receiver, or an application 

therefor, and to let the same, either in its own name, or in the 

name of Grantor, and to receive the rents, issues and profits 

of the premises and to apply the same, -after the payment of all 

necessary charges and expenses, on account of the amount hereby 

secured; that said rents and profits are, in the event of any 

such default, hereby assigned to Beneficiary," and that upon notico 

and demand. Grantor will transfer and assign to Beneficiary, in 

form satisfactory to Beneficiary, the lessor's interest in any 

lease now or hereafter affecting the whole or any part of the 

premises. 

21. That Beneficiary shall have the right from time to time 

to enforce any legal or equitable remedy against Grantor and to 

sue the Grantor for any sums (whether interest, damages for fail- 

ure to pay principal or any installment thereof, taxes, install- 

ments of principal or any other sums required to be paid under 

the terms of this Deed of Trust, as the same become due) without 

regard to whether or not the principal sum secured or any other 

sums evidenced by the Note and secured by this Deed of Trust 

shall be due and without prejudice to the"right of Beneficiary 

thereafter to enforce any appropriate remedy against Grantor 

including an action of foreclosure, or any other action, for a 

default or defaults by Grantor existing at the time such earlier 

action was commenced. 

22. That any payment made in accordance with the terms of 

this Deed of Trust, or by any subsequent owner of the premises, 
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or by any other person whose interest in the premises might be 

prejudiced in the event of a failure to make such payment, or by 

any stockholder, officer or director of a corporation which at 

any time may be liable as aforesaid or may own the premises, will 

be deemed to have been made on behalf of all such persons. 

23.  That any failure by Beneficiary to insist upon the 

strict performance of any of the terms and provisions hereof 

shall not be deemed to be a waiver of any of the terms and pro- 

visions hereof, and Beneficiary, notwithstanding any such fail- 

ure, shall have the right thereafter to insist upon the strict 

performance of any and all of the terms and provisions of this 

Deed of Trust; that neither Grantor nor any other person now of 

hereafter obligated for the payment of the whole or any part of 

the sums now or hereafter secured by this Deed of Trust shall be 

relieved of such obligation by reason of the failure of Beneficiary 

to comply with any request of Grantor or of any other person so 

obligated to take action to foreclose this Deed of Trust or other- 

wise enforce any of the provisions of this Deed of Trust or of 

any.obligations secured by this Deed of Trust, or by reason of 

any agreement or stipulation between any subsequent owner or 

owners of the premises and Beneficiary extending the time of 

payment or modifying the terms of the Note or Deed of Trust with- 

out first having obtained the consent of Grantor or such other 

person, and in the latter event. Grantor and all such other per- 

sons shall continue liable to make such payments according to 

the terms of any such agreement of extension or modification un- 

less expressly released and discharged in writing by Beneficiary; 

that, regardless of consideration, and without the necessity for 

any notice to or consent by the holder of any subordinate lion 

of the premises. Beneficiary may release the obligation of any- 

one at any time liable for any of the indebtedneoo secured by 

this Deed of Trust or any part of the security held for the in- 

debtedness and may extend the time of payment or otherwlae modify 

•« ; 
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the torms of the Note or thio Deed of Trust without, ao to tho 

security or the remainder thereof, in anywise impairing or af- 

fecting the lien of this Deed of Trust or the priority of such 

lien, as security for the payment of the indebtedness as it may 

be so extended or modified, over any subordinate lien; that tho 

holder of any subordinate lien shall have no right to terminate 

any lease affecting the premises whether or not such lease be 

subordinate to this Deed of Trust; and that Beneficiary may re- 

sort for the payment of the indebtedness secured hereby to any 

other security therefor held by Beneficiary in auch order and 

manner as Beneficiary may elect. 

24.  That if at the maturity of the indebtedness, however 

such maturity may be brought about (including without limitxtion 

the unrevoked election of Beneficiary pursuant to the provisions 

of Article 5 hereof to accelerate the maturity of the indebtedness), 

default should be made in the payment of the indebtedness. Trustees 

shall thereupon or at any time thereafter at the request of 

Beneficiary declare all the debts and obligations secured 

hereby to be at once due and payable and take possession of tho 

premises or any portion thereof requested by Beneficiary to be 

sold, and shall make sale of the premises, as an entirety or in 

parcels by one sale or by several sales as may be deemed by 

Trustees to be appropriate and without regard to any right of 

Grantor or any other person to the marshalling of assets, at 

public auction, at such time or times, at such place or places, 

and upon such terms and conditions and after such previous public 

notice as Trustees shall deem appropriate; that (the terms of 

sale being complied with) Trustees shall convey to and at tho 

cost of the purchaser tho interest of the Grantor in the premises 

BO sold, free and discharged of and from all estate, right, 

title or interest of Grantor, at law or in equity, such purchaser 

being hereby discharged from all liability to see to tho appli- 

cation of tho purchase money; that upon any sale of tho interest 
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of Grantor in the premises under thio Deed of Trust whether under 

the assent to a decree, the power of sale, or by equitable fore- 

closure, the proceeds of sale shall be applied (after paying all 

expenses of sale, including reasonable counsel fees and a commission 

to the party making the sale equal to the commission allowed 

trustees for making sales of property under decrees of the 

equity court having jurisdiction, and also all taxes and assess- 

ments and prior liens thereon due which Trustees or Beneficiary 

deem it advisable or expedient to pay and all sums advanced as 

herein provided for with interest thereon) to the payment of the 

aggregate indebtedness then secured hereby and interest thereon 

to the date of payment, paying over the surplus, if any, to 

Grantor or any person entitled thereto upon the surrender and 

.. delivery to the purchaser of possession of the premises as afore- 

,_.said sold and conveyed less the expense, if any, of obtaining 

possession thereof; and that immediately upon the first insertion 

.  of any advertisement or notice of sale, there shall be and become 

due and owing by Grantor all expenses incident to any foreclosure 

proceedings under this Deed of Trust and a commission on the total 

amount of the indebtedness, principal and interest, equal to one- 

half the percentage allowed as commission' to trustees making sale 

under orders or decrees of the equity court having jurisdiction, 

and no party shall be required to receive only the aggregate 

indebtedness then secured hereby with interest thereon to the data 

of payment unless the same be accompanied by a tender of the said 

expenses, costs and commission. 

25. That if at any time the United States of America shall 
• 

require internal revenue stamps to be affixed to the Note, Grantor 

will pay for the same with any interest or penalties imposed in 

connection therewith. 

26. That the righto, powers, privileges and discretiona 

arising under the clauses and covenants contained in thin Deed 

of Trust shall be separate, distinct and cumulative and nono of 

il ±UL 
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them shall bo in exclviaion of the otheroj that no act of Dcno- 

flciary cliall bo construed ao an election to proceed under any one 

provision herein to the excluoion of any other provisions, any- 

thing herein or otherwise to the contrary notwithstanding. 

27.  That Beneficiary shall have, and is hereby granted by 

Grantor with warranty of further assurances, the irrevocable 

power to appoint a substitute Trustee or Trustees hercunder 

(including, in case of death of a Trustee or Trustees or their 

refusal to act or their non-acceptance of the trust, absence or 

any other reason to appoint new or replacement or substitute 

trustee or trustees), to be exercised at any time hereafter 

without notice and without specifying any reason therefor, by 

filing for record in the office where this instrument is recorded 

a Deed of Appointment, and said power of appointment of successor 

Trustee or Trustees may be exercised as often and whenever Bene- 

ficiary deems it advisable, and the exercise of said power of 

appointment, no matter how often, shall not be an exhaustion 

thereof; that upon the recordat .on of such Deed or Deeds of 

Appointment, the Trustee or Trustees so appointed shall there- 

upon, without any further act or deed of conveyance, become 

fully vested with identically the same title and estate in and 

to the premises and with all the rights, powers, trusts and 

duties of their, his or its predecessor in the trust hereunder 

with like effect as if originally named as Trustee or as ono of 

the Trustees hereunder; that whenever in this Deed of Trust 

reference is made to Trustees, it shall be construed to mean the 

Trustee or Trustees for the time being, whether original or 

successors or successor in trust; and that all title, estate, 

rights, powers, trusts and duties hereunder given or appertain- 

ing to or devolving upon Trustees shall be in each of the 

Trustees so that any action hereunder or purporting to be here- 

under of any one of the original or any successor Trustees shall 

for all purposes be considered to be, and an offoctive aa, tho 

action of all Trustees. 

r 
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28. That if Grantor has demised, or shall hereafter demise, 

the premises or any part thereof by leases subordinate or junior 

(either by the date thereof or by the express terms thereof) to 

the lien hereof, any such lease shall be subject to the condition 

that in the event of any foreclosure sale or sales hereunder, by 

virtue of judicial proceedings or otherwise, such lease shall 

continue in full force and effect and the tenant thereunder will, 

upon request, attorn to and acknowledge the foreclosure purchaser 

or purchasers at such sale as landlords thereunder. 

29. That wherever used in this Deed of Trust, unless the 

context clearly indicates a contrary intent or unless otherwise 

specifically provided herein, the words "Deed of Trust" shall 

mean this Deed of Trust and any supplement or supplements hereto, 

the word "Grantor" shall mean "Grantor and any subsequent owner 

or owners of the Grantor's interest in the premises", the word 

"Beneficiary" shall mean "Beneficiary or any subsequent holder 

or jholders of the Note secured by this Deed of Trust", the word 

"Note" shall mean "Note or bond secured by this Deed of Trust", 

the word "person" shall mean "an individual, corporation, partner- 

ship or unincorporated a.'isociation", the word "premises" shall 

include the real estate hereinbefore described, together with all 

improvements, easements, equipment, condemnation awards and any 

other rights or property interests at any time made subject to 

the lien of this Deed of Trust by the terms hereof, and pronouns 

of any gender shall include the other genders, and either the 

singular or plural shall include the other. 

30. That the Beneficiary by its acceptance hereof covenants with 

the Grantor that the Trustees shall release parcels of not less than 

one (1) acre each upon payment against principal of a sum equal to 

one hundred twenty per cent (120?.) of the parcel's appraiaci 

on the date hereof provided (a) that the location of the parcel to 

be released in in all respects satisfactory to the Beneficiary, (b) 

that the Truoteos are furnished with a metes and bounds doscription 

-  10  - 

IBCfi^y 77 I'ACcSSQ 





c 

SIS 77 M500 

of tho parcel to be roloaaod, (c) that the released parcels are 

contiguous, (d) that adequate moans of ingress and egress are 

available to that property which remains subject to this Deed of 

Trust, and (e) tho bulk of the remaining property shall in the 

opinion of the Donoficiary be buildable. 

31. That any default by Grantor under any other mortgage or 

deed of trust on any of tho parcels subject to this Deed of Trust 

shall constitute a default heroundor. 

32. That Grantor hereby grants to the beneficiary tho ex- 

clusive right and privilege, but without any obligation, to make, 

furnish or arrange for construction or "long-term" financing in 

connection with tho development of any of the parcels of property 

described in Exhibit A hereto; provided, that such financing by 

the Beneficiary shall be fully competitive, both as to rate and 

terms.  If Grantor or anyone on its behalf arranges for such 

financing in derogation of Beneficiary's right hereundcr. Grantor 

agrees to pay to Beneficiary as liquidated damages a foe equal to 

one per cent (1%) of the gross amount of such financing.  Bene- 

ficiary shall have thirty (30) days within which to arrange or 

pro'vide such financing after receipt of notification from Grantor. 

Beneficiary agrees that all cash transactions (where no financing 

is involved) shall be exempt from the liquidated damage fee 

above-imposed. 

Notwithstanding the provisions of paragraph 30 hereof. Bene- 

ficiary shall be under no obligation to release any portion of any 

of the parcels of land described in Exhibit A herebo unless (a) 

Beneficiary provides or arranges for the financing hereinabove 

contemplated; or (b) Beneficiary refuses or fails to furnish or 

arrange for such financing; or (c) a cash sale is made, or (d) 

Grantor pays to Beneficiary tho liquidated damage fee hereinabove 

sot forth for any financing arranged or procured by Grantor or 

anyone on its behalf. 
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33. That wherever the written conaont of Denoficiary iu 

required heroundcr, it is underotood and agreed that nuch conaont 

shall not be withheld unreaoonably. 

34. That thio Deed of Trust cannot be changed except by an 

agreement in writing, signed by the party against whom enforcement 

of the change is sought. 

WITNESS the signature of said Grantor the day and year first 

above-written. 

WITNESS or ATTEST: 
COLONY 

EAST BAY/ASSOCIATES, a 
Maryland Limited Partnership 

'/L/^y^yd//   By Jyt^— g/SK,c.- _^» (SEAL) 
William E. Dixon, Geneial Partner 

STATE OF MARYLAND, CITY OR COUNTY OF , TO WIT: 

I HEREBY CERTIFY, that on this     day of , ]973, 
before me, the undersigned Notary Public of the State of Maryland, 

*•r/•v Per50nally appeared WILLIAM E. DIXON, who acknowledged himself to be 
LOiUNY the General Partner of EAST BAY*ASSOCIATES, a Maryland Limited Partnership, 

known to me (or satisfactorily proven) to be the person whose name is 
subscribed to the within instrument, and acknowledged that he executed 
the same for the purposes therein contained as the duly authorized 
General Partner of said partnership by signing the name of the partner- 
ship by himself as Genera^JJ^rtner. 

K'. .0 ' b. cjN AS WITNESS  my  hai}(Xvihd"KQi 

W NOTARIC 

I   \   PUBLIC 
Notary Pub^,1 

ic 
My Commission Expires: \ 

STATE OF MARYLAND, CITY OR COUNTY OF , TO WIT: 

''  I HEREBY CERTIFY, that on this     day of , 1973, 
before me, a Notary Public of the State of Maryland, personally 
appeared TA'rwo/Ccr T,   W/erS3fi.,      ,   who made oath in due form of law 
that he is the agent of MARYLAND NATIONAL REALTY INVESTORS, INC., 
the party secured by the foregoing instrument, and that the consideration 
set forth in the foregoing instrument is true and bona fide as therein 
set forth and also made oath that he is the agent of the party secured 
and is duly authorized to make this affidavit; and that the proceeds 
of the loan secured by said instrument were disbursed to the borrower 
or its agent or the party responsible for disbursement of the proceeds 
at settlement or his agent prior to the final and complete execution 
of said instrument. 

AS WITNESS my han^yi^^jH 

My Commission Expires 

NOTARY 

UBL1 
Notary Public 

THE UNDERSIGNED, a member in good standing of the Bar of tho 
Court of Appeals of Maryland, hereby certifies that tho within 
instrument wao prepared by him.   /) » N  K     ft 

"f 
tWxM^A^ 
S. Nelson Weukn 
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L15[R      7/ \WidVC 
App.    No.    U1G39G2-A 

KXllIltIT    'A' 

viz: South 13° 51' 13' 
248.75 fcot, South GA" 
sido of Maryland Route 
South   056   09'    31"   West 

rARCKI. NO. 1 

BEGINNING for the name at a stone heretofore sot at the end 
of the first or Soutli 60" ):af;t 20 1/2 perches lino of that tract 
or parcel of land convoyed by and described in a deed from David 
i-i. Nichols and Olive J. Nichols, his wife, to Samuel J. Aaron and 
Rebecca Aaron, his wife, dated September 28, 19'18 and recorded 
among the land records of Queen Anne's County in Liber N13W No. 2 
folio A,    said stone being in the dividing lino, between the lands 
of the grantor and the lands of Kent Island Estates as shown on 
a plat recorded among the land records aforesaid in Liber TSP No. 
1, folio 0, and running thence binding thereon as now surveyed. 
South 64° 50" 42" East 1149.96 foot to intersect the Northwesterly 
right of way lino of Maryland Route 8 as shown on State Roads 
Commission Plat number 12626, thence binding thereon three courses 

Most   180.29 feet, South 05° 33" 01" West 
27' 56" East 24.26 feet to a point on the 
0 as now existing, thence binding thereon 
125.90 feet to the beginning of the fifth 

or South 66° East 96 porches line of the first mentioned conveyance, 
thence crossing Maryland Route 8, binding on a part of the last 
mentioned lino. South 65° 20' 26" East 419.60 foot to intersect 
the westerly right of way line of the state road as shown on 
State Roads Commission Plat number 12625 and 12626, thence binding 
thereon by a curve to the left in a Southeasterly direction of 
radius 2951.79 feet an arc distance of 1297.64 feet to intersect 
the sixth or South 24° West 59 perches line of the first mentioned 
conveyance, thence leaving the state road binding on a part of said 
line South 24" 39' 36" West 423.60 feet to a pipe heretofore set 
at the end of said line, thence still binding on the outlines of 
the whole tract and on the dividing line between the lands of the 
grantor and the lands of Romoncokc on the Bay as shown on a plat 
recorded among the aforesaid land records in TSP No. 1 folio 43, 
South 29° 55' 03" West 1187.86 feet to a stone heretofore set, 
still with the outlines of the first mentioned conveyance five 
courses viz: South 65° 54' 54" East 973.36 feet to a stone hereto- 
fore set. South 66° 37' 46" East 138.75 feet to a stone heretofore 
set, South 66° 00' 15" East 175.09 feet to a stone heretofore set 
at the end of the eighth or Soutli 60° East 70 perches lino of the 
first mentioned conveyance, South 20° 00' 45" West 777.59 feet, 
and Soutli 02° 00' 15" East 544.82 feet to the beginning of the 
eleventh or North 38° 30' West 102 perches line of the first 
mentioned conveyance, thence binding thereon, and on the dividing 
line between the lands of the grantor and the lands of Tower Garden 
as described in a deed from Tower Gardens on the Bay, Inc. to 
Lautz H. Willard and Rocco Luppino, Jr. dated July 8, 1965 and 
recorded among the land records aforesaid in Liber 16, folio247, 
North 37° 06' 22" West 1688.31 feet, thence still with the out- 
lines of the whole tract North 50° 20' 18" West 895.99 feet to 
a point on the easterly sido of Maryland Route 8, thence crossing 
the same. North 50" 20' 10" West 40.20 foot to a pipe heretofore 
sot on the Westerly side thereof at the Northeasterly most corner 
of Lot No. 0, Section 2, Kent Island Estates, thence leaving the 
road, binding on the Northerly outlines of lot No. 0, 7, 6, 5, 
and a part of 4, four courses viz: North 50° 20' 18" West 237 
feet to a stone heretofore sot. North 76° 37" 55" West 457.04 
feet, North 51° 09' 21" West 195.05 feet, and South 73° 30' 4 
West 129.69 foot to the moan high water lino of Tower Lake, t 
binding thereon Eorth two courses viz: North 15° 05' 35" Wont 
41.08 foot. North ,36° 11' 37" West 101.79 foot. North 00° 24' 
'West 02.50 foot, North 26° 21' 34" West 38.62 feet, North 01° 
07" East 276.13 foot, North 41° 21' 52" 
20° 34' 14" East 166.41 fcot, North 52° 
North bO'lT    54" West 50.03 fcot, South 

East 51.30 feet, Nort 
14' 02" East 60.87 fo 
66° 47' 41" Wont 123. 

.88 

9" 
henco 

23" 
oe1 
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foot, Nfjrl  G'l0 50' 10" Wont 4y.f)?. feet, n atli CA\0   A?.'   3C" Woat 
]l'J.f>l feet, South HO" 01' 10" Wont 10.').02 Ccct, North 17° 56' 
3(1" Wotit 123.3') fcot, North 43° 07' 10" Eaat 35.77 fo.'t, North 
02° liO' 23" V/c!!;L 72.07 fc-ot, North 0 3° -If.' '51" Wont 03.51 foot, 
North 33° 30' 32" West 67.54 foot, North 71° 54' 24" West 70.50 
fcot, sovith W 17' 01" West 1411.03 foot, South fiOMO' 45" West 
160.32 foot, North 53° 10' 3'J" West 96.37 foot, .South 74° 32' 52" 
West 70.03 foot, .South 33° 57' 07" Wcot 131.73 foot. South 22° 21* 
2 3" Wont 121.93 foot. South 05° 24' 
56* .SS' 4!i" Wont 30t>.4,i foot, South 
North 54° 23' 00" Wont 360.76 foot, 
foot. South 36° 44' 24" West 101.40 
146.30 foot, South 40° 57' 40" K.ir.t 
Kant 105.02 foot. South 64° 06' 37" 
3 0' 10" Wont 131.01 foot. South 13 
North 70° 37' 37" Went 212.17 feet, 
feet, North 40° 43' 53" Wont 107.41 

16" Bnat 0 3.90 foot, :;outh 
00° 43' 36" West 2 (.0.0 7 footi 
.South 25° 00' 01" Wont 219.63 
foot. South 22° 26' 50" East 
55.00 foot, South 10° 24' 21" 
Went 101.05 feet. South 46° 

1 15' 57" Wont 132.30 foot. 
North 07° 3 0' 04" Wont 50.25 
feet. North 30" 39' 50" West 

27" West 2 6.02 91.10 feet, and North 67° 31 
the moan high water lino of the Chesapeake Bay, 
on nine courses viz: North 16° 22' 00" East 307. 
13° 41' 41" East 136.60 feet. North 12° 26' 42" 
fcot. North 00° 56' 56" East 200.03 feet. North 
459.05 foet, North 01° 10' 32" West 121.70 foet. 
East 65.75 feet, North 04° 32' 10" Wo 
30" East 342.09 feet, to the inlet of 

foet, to xntcrsoct 
thenco binding thcro- 
00 foot. North 
East 157.21 
10° 13' 35" East 
North 03° 25' 03" 

t 140.60 foet. North 070 19' 
Tolcon Creeki thence binding 

on the moan high water line of Tolson Creek twenty nmo courses VJ.ZI 

South 03° 52' 11" East 185.69 feet. South 59° 01' 47" East 74.01 
feet. North 64° 20' 03" East 37.33 feet. South 19° 19' 40" East 
59.46 feet. North 39° 11' 46" East 102.09 foot. North 06° 30' 52" 
East 107.01 foot, South 76° 40' 24" East 200.24 foot. North 7 3° 
51' 04" East 06.64 fcot, North 55° 02' 54" East 130.62 foot, South 
77° 46' 55" West 50.40 feet. North 56" 16' 07" East 104.10 feet, 
North 79° 40' 40" East 40.63 feet, North 85° 47' 21" East 150.65 
feet, North 66° 33' 19" East 175.08 foet, Nortv 79° 40' 27" East 
121.27 feet, South 78° 21' 09" East 85.54 feet. North 58° 19' 
East 241.91 feet. North 75° 40' 40" East 71.24 feet, North 40' 
48" East 106.18 feet, Nortli 7 2° 17' 50" East 48.50 feot. North 
17° 06' 35" East 72.06 feet. North 7 7° 58' 33" East 37.92 feet. 
North 21° 06' 33" East 96.04 feet. North 66° 15' 24" East 110.37 
feet, North 30° 28' 49" East 62.83 feet. North 71° 25' 23" East 
158.36 foet. North 46° 03' 53" East 111.10 feet. North 05° 28' 50" 
East 53.29 feet, and North 23° 32' 21" West 25.84 feet, thence 
leaving Tolson Creek, binding on the last or North 54° East 24 
perches line of the first mentioned conveyance, and on a fence 
line North 57° 05' 54" East 370.64 feet to a fence post heretofore 
set, thence still with the outlines of the whole tract South 76° 
33' 30" East 336.58 feet to the beginning hereof containing 286.405 
acres of land more or loss saving and excepting therefrom  2.835 
acres of land more or less within the right of way of Maryland 
Route 0, leaving a net acreage hereby conveyed of 283.650 
df land, more or less. 

30" 
08' 

acroo 

PARCEL NO. 2 

BEGINNING for the same at a pipe heretofore sot, at the end 
of the fifth or South 66° East 96 perches line of that tract cr 
parcel of land conveyed by and described in a deed from David M. 
Nichols and Olive J. Nichols, his wife, to Samuel J. Aaron and 
Rebecca Aaron, his wife, dated September 20, 1940 and recorded 
among the land records of Queen Anne's County in Liber NBW No. 2, 
folio 4, and running thence binding on a part of the sixth lino 
thereof as now surveyed South 24° 30' 36" Wont 425.63 foot, to 
intersect the State Road as shown on Maryland State Roads 
Coimuission Plat number 12625 and 12626, thenco binding thereon 
by a curve to the right in a Northwesterly direction of radius 
2031.70 feet an arc distance of 1057.45 foot to intersect the 
aforesaid fifth line of the first mentioned conveyance, thonce 
binding on a part thereof South 65° 20' 26" East 961.30 foot to 
the beginning hereof containing 5.409 acres of land more or loos, 
as surveyed by FREDERICK WARD ASSOCIATES OF EASTON, INC. 

LIBCR     77 PACE 593 
£5" J 





V 

I 

KENT ISLAND ESTATES 
CORPORATION, INC. 

Complainant 

v. 

EAST BAY COLONY 
ASSOCIATES, et al. 

Respondents 

IN 

THE CIRCUIT COURT 

FOR 

QUEEN ANNE'S COUNTY 

EQUITY NO. .57^6 

MOTION TO LIMIT SERVICE OF EXHIBITS 

Kent Island Estates Corporation, Inc., by John W. 
Sause, Jr., its attorney, moves pursuant to Maryland Rule 
103 f that it not be required to serve exhibits upon Rebecca 
Aaron and the two persons named as trustees who are three of 
the respondents in this proceeding and for reason says: 

1. This action involves title to certain areas of 
land in Queen Anne's County.   Complainant claims ownership 
of those areas as set forth in the Bill of Complaint. 

2. There are six respondents, but their interests 
are divided into three distinct classes: (a)  Respondent 
East Bay Colony Associates the purported owner in fee simple 
of certain land by a Deed referred to as Exhibit G; (b) 
Respondents Samuel J. Aaron and Rebecca Aaron are purported 
holders of a mortgage on certain land by Mortgage referred 
to as Exhibit N; (c)  Respondents John M. Nelson, III, and 
William T. Define, as trustees, and Maryland National Realty 
Investors, Inc., as beneficiary are purported holders of a 
Deed of Trust on certain land referred to as Exhibit 0.  The 
interests of the persons within each of these three classes 
at this time appear to be indistinguishable and indivisible. 

3. There are attached to the Bill of Complaint 
•Fifteen (15) exhibits, most of which consist of a number of 
pages, and several of which consist of plats of large size 
and difficult and expensive to reproduce. 

4. It would be unnecessarily burdensome and ex- 
pensive, both to Complainant and to the judicial system, to 
provide separate copies of all exhibits for each Respondent, 
since it plainly appears that the furnishing of a copy to 
one of them in each class would be adequate for any purpose 
required by the Maryland Rules. 

John W. Sause, J: 

Attorney for Complainant 

I,* JAN 1 4 rove 
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3 
ORDER 

The foregoing Motion to Limit 
having been read and considered, it is 
January, 1976, by the Circuit Court for 
In Equity, ORDERED pursuant to Maryland 
copies of the exhibits attached to the 
shall be served only on the following: 
Associates (William E. Dixon, Partner); 
3. Maryland National Realty Investors, 
III, Resident Agent); PROVIDED, that a 
shall be served upon each of the other 
of such exhibits. 

Service of Exhibits 
this /##£ day of 
Queen Anne's County, 
Rule 103 f that 

Bill of Complaint 
1, East Bay Colony 
2. Samuel J. Aaron; 

Inc. (John M. Nelson, 
copy of this Order 
Respondents in lieu 

JUDGE 

«jp3 cj? 9 t^ t 

iUAN 14 1976 U 
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CircuitjCourt For Queen Anne'siCounty 

EQUITY SUMMONS: 

M 'SJ* Feb ruar\ -Return Day- 

File Nn     5766 

k 
Dodte<      CV.'.C.  No.  4 

STATE OF MARYLAND, COUNTY OF QUEEN ANNE'S, TO WIT: 

TO;   John M. Nelson,  III,  Trustee 
10 Light Street 
Baltimore, Maryland  21202 

You arc hereby sunimoned to the Circuit Court for Queen Anne's County to the First Monday of       Febri'.nry 

..    — , next, to answer an action at the suit of 

Kent Island Estates Corporation, Inc. 
a Maryland corporation 
Stevensville, Maryland 21666 

• 

Issued the Uth day of      Jariua^V 19_^i 

Witner: the Honorable Ceorge B. Rasin, Jr., Chief Judge of the Second Judicial Circuit of Maryland. 

ATTORNEY(S)   FOR  PLA1NT1FF(S] 

NAME: John  W.   Sause,   Jr. 
204 North Commerce Street 

ADDRESS-        Centreville,  Maryland   21617 
758-0970 

Clerk 
(Seal of Court) 

J.  Donald Braden NAME: _ 
204 North Commerce Street 

ADDRESS-       Centreville,  Maryland  21617 
758-0970 

NOTICE TO THE PERSON(S) SUMMONED: 

IF YOU FAIL TO FILE AN ANSWER OR OTHER DEFENSE ON OR BEFORE      Fohrnnry  17, 

19. 76 THE PLAINTIFF MAY OBTAIN A DECREE PRO CONFESSO AGAINST YOU 
3KS 

l/j JAN 2 2 1976 
&? 
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J6J^, /*•, fiih**-, ?& g^ *fi<eH/>t-?<'*X.-.m*  wlth a Copy of the 
S^S^S^. a"* . Copy of *^«*^~r^ 2^ o'^-' ^-U•• 
Proooss loft .1th the Pendant   atfei^^S^^ of-^^M^ 
oa tlie    /'^ ^   day of ^/-^v   . /r 76 ••• ^ ^ ' 
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and forihwitk delivered- id thM 
Sheriff of jBaltirnvrc CUy, 
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CircuitjCourt For Queen Anne's|County 

EQUITY SUMMONS: 

^ 

Februnrr 

File Nn     5766 

Jlctum Day 

Docket     C.W.C. No. 4 

STATE OF MARYLAND, COUNTY OF QUEEN ANNE'S, TO WIT: 

TO: William T. Define,   Trustee 
10  Light  Street 
Baltimore,  Maryland  21202 

You are hereby summoned to the Circuit Court for Queen Anne's County to the First Monday of       February. 

 , next, to answer an action at the suit of 

Kent Island Estates Corporation, Inc. 
a Maryland corporation 
Stevensville, Maryland 21666 

Issued the 14th day of      January 19_76 

Witness the Honorable Ccorge B. Rasin, Jr., Chief Judge of the Second Judicial Circuit of Maryland. 

ATTORNEY(S)   FOR  PLAINTIFF(S) 

NAME:  John W.  Sause,   Jr. 
204 North Commerce Street 

ADDRESS-        Ceptreville,  Maryland   21617 
758-0970 

/y^A^j/.^y. 

(Seal of Court) 
Clerk « 

J.  Donald  Braden NAME: _ 
204 North Commerce Street 

ADDRESS-       Ccntreville,  Maryland  21617 
758-0970 

NOTICE TO THE PERSON(S) SUMMONED: 

IF YOU FAIL TO FILE AN ANSWER OR OTHER DEFENSE ON OR BEFORE     Frhmary  17, 

A DECREE PRO CONFESSO AGAINST YOU. 19 76  ; 1 

([( JAN 2 2 1976 ij 
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CircuiilCourt For Queen Anne'si^ounty 

EQUITY SUMMONS: 

/- 

l 7y 
February -Return Day 

File Nn     5766 

V Dorlrt       CW.C.   No.   4 
/V 

STATE OF MARYLAND, COUNTY OF QUEEN ANNE'S, TO WIT: 

TO:      Maryland National Realty Investor^  Inc. 
a Maryland   corporation 
serve on: 
John M.  Nelson,   III,  Resident Agent 
10 Light Street 
Baltimore,  Maryland  21202 

You are hereby summoned to the Circuit Court for Queen Anne's County to the First Monday of       February 

 , next, to answer an action at the suit of 

Kent Island  Estates Corporation,   Inc. 
a Maryland  corporation 
Stevensville,  Maryland  216^6 

Issued the Uth day of      January 19__Z6 

Witness the Honorable George B. Rasin, Jr., Chief Judge of the Second Judicial Circuit of Maryland. 

ATTORNEY(S)   FOR  PLA1NT]FF(S) 

NAME:  John W.  Sause,   Jr. 
204 North Commerce Street 

ADDRESS-        Ceptreville,  Maryland   21617 
758-0970 

NAME:  J.  Donald  Braden  
204 North Commerce Street 

ADDRESS-       Centreville,  Maryland  21617 
758-09 70 

NOTICE TO THE PERSON(S) SUMMONED: 

Clerk 
(Seal of Court) 

19. 

IF YOU FAIL TO FILE AN ANSWER OR OTHER DEFENSE ON OR BEFORE      Fehrnary  T 7, 

Z*L_, THE PLAINTIFF MAY OBTAIN A DECREE PRO CONFESSO AGAINST YOU 
«P~3 
rv .      i 

J/jAN 2 2 1976)JJ 
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b i. Circuit Court For Queen Anne's County 

EQUITY SUMMONS: 

February -Return Day 

File N»    5766 

Dork-pt      C.W.C.  No.   4 

STATE OF MARYLAND, COUNTY OF QUEEN ANNE'S, TO WIT: 

TO:     East Bay Colony Associates,   a Limited  partnership 
serve on; 
William E.  Dixon,   partner 
650 Ritchie Highway 
Severna Park, 
Anne Arundel County, 
Maryland 21146 

You are hereby summoned to the Circuit Court for Queen Anne's County to the First Monday of 

 , next, to answer an action at the suit of 

February 

Kent Island Estates Corporation,   Inc. 
a Maryland  corporation 
Stevensville, Maryland 21666 

Issued the 14th day of Jam \LL. 19^16 

Witness the Honorable George B. Rasin, Jr., Chief Judge of the Second Judicial Circuit of Maryland. 

ATTORNEY(S)   FOR  PLAINTIFF(S) 

NAME:  John W.  Sause,  Jr. 
204 North Commerce Street 

ADDRESS-        Centreville,  Maryland   21617 
758-0970 

J.  Donald  Braden 

Clerk 
(Seal of Court) 

NAME:  
204 North Commerce Street 

ADDRESS-       Centreville,  Maryland   21617 
758-0970 

NOTICE TO THE PERSON(S)  SUMMONED: 

IF YOU FAIL TO FILE AN ANSWER OR OTHER DEFENSE ON OR BEFORE     Fphrnary  17, 

19 76  , THE PLAINTIFF MAY OBTAIN A DECREE PRO CONFESSO AGAINST YOU. 

NJAN 7/ 
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CircuitlCourt For Queen Anne'slCounty 

EQUOT SUMMONS: 

Februar\ 

% 

File Nn    5766 

-Return Day 

Docket      C.W.C.  No.  A 

STATE OF MARYLAND, COUiYTY OF QUEEN ANNE'S, TO WIT: 

TO:   Rabecca Aaron 
416 North Charles Street 
Baltiffiore, K-xyland 21201 

You are hereby summoned to the Circuit Court for Queen Anne's County to the First Monday of 

 , next, to answer an action at the suit of 

Februnry 

Kent Island  Estates Corporation,   Inc. 
a Maryland corporation 
Stevensville,  Maryland  21566 

Issued the Uth- day of      January •o    76 

Witness die Honorable George B. Rasin, Jr., Chief Judge of the Second Judicial Circuit of Maryland. 

ATTORNEY(S)   FOR  PLAINTIFF(S) 

NAME:  John W.  Sause,  Jr. 
204 North Commerce Street 

ADDRESS-       Ccptreville,  Maryland  21617 
758-0970 

J.  Donald  Braden 

CHAR! •       -"-CMj- 

Clerk 
(Seal of Court) 

NAME: _ 
204 North Commerce Street 

ADDRESS-       Centrevillp,  Maryland   21617 
758-0970 

NOTICE TO THE PERSON(S) SUMMONED: 

fo35^WilI^;hJ?fASSWER OR OTHER DEFENSE ON OR BEFORE      Fphnmry  17, 

19 76 , THMPLAiN'glRFig^y FAIN A DECREE PRO CONFESSO AGAINST YOU. 
u-1 rpwffrc r.rwr COPY 

TEST i. 
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Circuit|Court For Queen Anne'slCounty 

EQUITY SUMMONS: 

^ 

Febiuary J<ctum Day 

File No    5766 

Docket     C.W.C. No.  4 

STATE OF MARYLAND, COUNTY OF QUEEN ANNE'S, TO WIT: 

TO: Samuel  J. Aaron 
416 North Charles Street 
Baltimore,  Maryland  21201 

You are hereby sumnioned to the Circuit Court for Queen Anne's County to the First Monday of 

 , next, to answer an action at the suit of 

Kent Island Estates Corporation, Inc. 
a Maryland corporation 
Stevcnsville, Maryland 21666 

Februnrv 

Issued the 14th day of  JanuarY 19_76 

Witness the Honorable George B. Rasin, Jr., Chief Judge of the Second Judicial Circuit of Maryland. 

ATTORNEY(S)   FOR  PLAINTlFF(hJ) 

NAME:  John W.  Sause,   Jr. 
204 North Commerce Street 

ADDRESS-        Ceptreville,  Maryland   21617 
758-0970 

?tf^ 

(Seal of Court) 
Clerk 

NAME: J.  Donald  Braden 
204 North Commerce Street 

ADDRESS-       Centreville,  Maryland  21617 
758-0970 

NOTICE TO THE PERSON(S) SUMMONED: 

IF YOU FAIL TO FILE AN1 ANSWER OR OTHER DEFENSE ON OR BEFORE     Fpbrunry  17, 

19 76  . T^BEcf|L|<rJN3RFI>-MAiLQBTAIN A DECREE PRO CONFESSO AGAINST YOU. 

73 
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IN THE 

CIRCUIT COURT 

FOR 

QUEEN ANNE'S COUNTY 

Equity No. 5766 

KENT ISLAND ESTATES CORPORATION, INC. 

Complainant 

vs. 

EAST BAY COLONY ASSOCIATES 
and 
SAMUEL J. AARON 
and 
REBECCA AARON 
and 
MARYLAND NATIONAL REALTY INVESTORS, INC.  * 
and 
JOHN M. NELSON, III, Trustee * 
and 
WILLIAM T. DEFINE, Trustee * 

Respondents * 

******* 

ANSWER TO BILL OF COMPLAINT 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

The Respondents, East Bay Colony Associates, Samuel J. Aaron, Rebecca Aaron, 

Maryland National Realty Investors, Inc., John M. Nelson, III, Trustee and William 

T. Define, Trustee, by Charles C. W. Atwater, their attorney, for Answer to the 

Bill of Complaint filed against them in the above entitled proceedings say: 

1. Answering Paragraphs 1, 2, 3 and 4 these Respondents admit the conveyances 

therein referred to are conveyances recorded among the Land Records of Queen Anne's 

County, Maryland. 

2. These Respondents admit the allegations of Paragraphs 5 and 6. 

3. These Respondents deny the allegations of Paragraph 7. 

4. In answer to Paragraph 8 these Respondents allege that the area included 

referred to by the Complainant is owned by the Respondents according to their respective 

interests and they have legal and factual justification; they do claim the title 

and interests set forth in Sub-paragraphs (a), (b) and (c) thereof. 

5. These Respondents admit the allegations of Paragraph 9. 

6. These Respondents further answering said Bill of Canplaint and each and 

every paragraph thereof say: 

a. The line of division between the property of these Respondents, 

soraetimss referred to in said Bill of Complaint as "the Benton farm", and the property 

of the Conplainants which in the certificate of survey of J. B. Metcalfe dated 

iJi^MAR ^ 6 1976 
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August, 1948, attached to said Bill of Connplaint as Exhibit H, is somstines referred 

to as the "Gibson Farm", was established many years ago as the  stream lying between 

the two properties; it is noted in the said certificate of survey (Exhibit H) the 

line of division is noted to be a stream that drains the Creek between these lands 

(there being described) and a farm known as the "Gibson Farm"; it is further 

noted that the courses and distances of the water line of the creek nay not conform 

exactly with the exact water lines of said creek. 

b. The shoreline of the Chesapeake Bay in this location has been subject 

to erosion and to regular change by water action by way of accretion and reliction. 

c. The outlet of such stream referred to in said survey by Metcalfe 

(Exhibit H) has varied from time to time both as a result of natural forces and 

as a result of man-made action; the outlet runs through a sandbar indicated on 

Exhibit E as lying between the "lake" and the Chesapeake Bay; said sandbar has been 

subject to inundation by the regular tides of the Chesapeake Bay and at the time 

of the separation of the ownership of the Benton Farm and the Gibson Farm said 

sandbar lay below the mean high tide line. 

d. Prior to 1950 the Respondente, Samuel J. Aaron and Rebecca Aaron, 

his wife, had an interest with one David M. Nichols in both the Benton Farm and 

the property now owned by the Ccnplainants lying northerly thereof and separated 

therefrom by the said stream; the Benton Farm was conveyed to these Respondents 

by Deed dated September 28, 1948, recorded among the Land Records of Queen Anne's 

County in Liber N.B.W. No. 2, Folio 4 from David M. Nichols and wife and the 

Gibson Farm was owned by a corporation controlled by the said David M. Nichols, 

The Kent Island Holding Conpany which, by Deed dated October 25, 1950 recorded 

among said Land Records in Liber N.B.W. NO. 7, Folio 564, was conveyed to the 

Chesapeake Bay Corporation predeceasor in title of the Conplainants. 

e. At the time the interest of the said Nichols and the interest 

of the said Respondents, Aaron, were separated it was agreed that Lots 1 and 2 

in the Third Section of Kent Island Estates would be conveyed to said Samuel J. 

Aaron, said lots being located at the southeasterly end of the property in said 

Third Section, and being separated from the Benton Farm by the waters of the Creek 

and the sandbar lying at the mouth of said Creek; said title having been conveyed 

-2- 
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by Deed dated September 30, 1951 recorded among said Land Records in T.S.P, No. 4, 

folio 52 from the Chesapeake Bay Corporation to Samuel J. Aaron and Rebecca Aaron, 

his wife; as a result of these conveyances, the Respondents, Aaron, acquired the 

riparian rights appurtenant to the Benton Farm and the riparian rights appurtenant 
13 L 0 C. W "5 

to the Lots 1 and 2 of the Third Section of Kent Island Estates; in 1955 it was 

agreed between the Respondents, Aaron, and the said David M. Nichols acting on 

behalf of Chesapeake Bay Corporation that an opening would be dredged approximately 

in the center of said sandbar at the mouth of the creek or lake so that boats might 

use said opening; it was further agreed the cost of the opening and maintenance 

thereof would be divided equally between the said Chesapeake Bay Corporation and 

the Complainants so that the use of said opening would be for the benefit of the 

owners on both sides of said lake and creek; attached hereto as part hereof marked 

"Exhibit A" is a copy of a letter from David M. Nichols to the Respondents, Samuel 

J. Aaron, dated June 3, 1955; a letter dated June 8, 1955 from the said Samuel J. 

Aaron to the said David M. Nichols marked "Exhibit B"; a letter dated June 9, 1955 

from the said David M. Nichols to the said Samuel J. Aaron marked "Exhibit C"; and 

a letter dated June 10, 1955 from the said Samuel J. Aaron to the said David M. 

Nichols marked "Exhibit D". 

f. The Respondents, Aaron, maintained said area of the sandbar as part 

of their riparian rights both as the owners of the Benton Farm and the owners of 

Lots 1 and 2. 'Bl-oC^ S 

g. On or subsequent to May 1, 1970 Kent Island Estates Corporation, 

Inc. caused debris in the form of concrete blocks, stones and other material to be 

deposited on said sandbar and endeavored to assert rights over said sandbar contrary 

to the riparian rights of the said Respondents, Aaron; conferences and correspondence 

were exchanged in effort to reconcile the divergent claims. 

h. The mouth of said stream, either as a result of natural action or 

the action of the Complainant or a ccambination thereof has been shifted to its present 

location from the location indicated on the plat of J. B. Metcalfe which he noted 

as not being exact. 

i. The Respondents do claim title to the property included within their 

proposed development plat of East Bay View including the recreation area indicated 

-3- 
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as lying on the south side of said division creek, narked Tolson Creek, said 

property being located southerly of the present opening through said sandbar; 

attached hereto as part hereof marked "Exhibit E" is a copy of a preliminary 

plan of East Bay View. 

WHEREFORE, having fully answered said Complaint these Respondents pray 

that they may be dismissed with their costs. 

MYLANDER, ATWATER, CARNEY & STONE 

Charles C. W. Atwater 
1211 W. R. Grace Building 
Baltimore, Maryland 21202 
752-6254 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY That on this /^. day of March, 1976, a copy of the 

aforegoing Answer was mailed to John W. Sause, Jr., Esquire, 204 North Ccmmerce 

Street, Centreville, Maryland 21617. 

Charles C. W. Atwater 

-4- 
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fcXHIBIT  'A' 

LiJ QfYl. WhcLl & (So. 
Vea/i lors 

SALES RENTALS INSURANCE APPRAISALS REPAIRS REMOOELINS MORTGA&E   LOANS PROPERTY  MANAGEMENT 

15 OYeil ^franklin Strati 

Jjallbnore 1, Jliaryianjo 

bcsx'mqion g-0055 

fice 

June 3,  1955 

tsastern Slwre C/fpC 

SlevemvllU, ^Alanjuma 

SlevenwaU agat 

Mr.   Samuel J.   Aaron 
110 E.   Lexington Street 
Baltimore 2,   Maryland 

Dear Sam: 

As per our discussion over the 
telephone,  we are proceeding with the dynamiting and 
bulkheading for an entrance from Chesapeake Bay into 
the creek which is between^your farm and Romancoke Hold- 
ing Company property,  known as Kent Island Estates. 

It is our understanding that we 
are to share the expense and that the cost of each will be 
approximately $750. 00. 

Inasmuch as your property appar- 
ently runs to the center of this creek,  would appreciate 
your acknowledging this letter,   authorizing us to proceed 
with same. 

Very truly yours. 

David M.   Nichols 

IS m* t 6 1978 t* 
MULTIPLE   LISTING   BUREAU 

MEMBER  OF  THE   REAL   ESTATE   BOARD   OF   BALTIMORE   AND   THE   NATIONAL   ASSOCIATION   OF   REAL   ESTATE   BOARDS 

7/ 
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EXHIBIT  '6' 

June r, 1S^^ 

/'?. 

Hr<. David ST. Nichols 
IS'<'„ T^anklin Str<.fA 
Baiti-nore-i, -L^rylnnd 

Bear D^vc: 

e^ith ref.'i'Gnce to y.-ur letter of June 
3rds l'J5?>  .re:  pr-ojocdin^j vrlth the dyrianiting 
and bsTvJdKSdi&s for an entrance fron Gliesapaake 
Bay inria the creek -.Tiiich is b;tv:cGn ry fara 
and the farn of lonancokc IloldinS ^c -pany, !:nov;n 
as Kent Island FftsteSj it is pcrfc-ctjr satisfactory 
to ne to share the eirccise of ao'r-oxlaately 
C7^o.co. 

LS F3 •to oe cone< 

SJA:J? 
ro-^i-s very truly. 

Sansaal J. Aarai 

(MI\P, ifi107^ 

71 
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EXHIBIT  'C 

avi I hols   & 
I 

eallors 

SALES RENTALS INSURANCE APPRAISALS REPAIRS REMODELING MORTGAGE   LOANS PROPERTY   MANAGEMENT 

i$ OYesl zfranklln Street 

Jjaltlmore i, ^Marylayw 

JbOxlnqion 9-005.5 

fict 

June 9, 1955 

tsastern Slwre Uffic 

Slevemvllle, ^Maryland 

SlevenmiU sgai 

Mr. Samuel J. Aaron 
110 East Lexington Street 
Baltimore 2, Maryland 

Dear Samt 

I acknowledge receipt of your letter of 
June 8th pertaining to the dynamiting and bulkheadlng for an entrance 
from the Chesapeake Bay into the creek which is betrreen your farm and 
the farm of the Romancoke Holding Company, known as Kent Island Estates. 
If you would check my letter of June 3rd, and as per my telephone con- 
versation, you will find that I advised the cost would run $750.00 each 
and not §750»00 to be divided between the two of us, as per your letter. 

You advised over the phone the other day that 
it was alright to go ahead with this work, which we have done. Please 
acknowledge this, advising whether you are willing to spend $7f?0.00 as 
your share. 

The work to be done will consist of dyna- 
miting between the Bay and the creek, opening the creek with adequate 
width to accomodate the average cruiser. The sides of this channel will 
be bulkhaaded for the entire width of the land between the Bay and the 
creek with heavy timber to prevent same from caving in. There is no 
thought on our part that this will accomodate depthwise any sizeable 
croiser bat will enable us for the present to bring in small type craft, 
which should have great appeal to potential osmers. 

Very truly yours, 

David M. Nichols 

IHN:pq 

MULTIPLE   LISTING   BUREAU 

MEMBER   OF   THE   REAL   ESTATE   BOARD   OF   BALTIMORE   AND   THE   NATIONAL   ASSOCIATION   OF   REAL   ESTATE   BOARDS 
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EXHIBIT  'V 

I - *!.i 

V 

June 10,   1955 

Mr.  David S£. Nichols 
15 West Fr&nldia Strict 
Baltimore J, Lfcrylaad 

Dear Dave: 

jji ancv/or to your letter of Jtaw 9.   1955.  I wish 
-o advise you that I am catic'ied to spend $750. 00 for 
my share for teking care of the dynamiting of the 
creek between the £ftr» of Komancoke Koldm- Companv 
l-nown as Kent Island Estates and my farm. . 

Yours truly. 

Samuel J.   Aaron 

SJArcs 

• - 

u m *6 m 
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KENT ISLAND ESTATES 
CORPORATION, INC. 

Complainant 

v. 

EAST BAY COLONY 
ASSOCIATES ET AL. 

Respondents 

IN 

THE CIRCUIT COURT 

FOR 

QUEEN ANNE'S COUNTY 

EQUITY NO. 5766 

PETITION TO ADD PARTY RESPONDENT 
AND LIMIT SERVICE OF EXHIBITS 

Kent Island Estates Corporation, Inc. Complainant, 
by John W. Sause, Jr. and J. Donald Braden, its attorneys, 
petitions pursuant to Maryland Rule 282 that, William E. 
Dixon, 650 Ritchie Highway, Severna Park, Anne Arundel 
County, Maryland, 21146, be made a Respondent and served 
with process pursuant to the Maryland Rules.  The grounds of 
the petition are as follows: 

1. This is an action to quiet title to land owned 
by the Complainant and enjoin the Respondents from asserting 
any claims against, or with respect to said land. 

2. William E. Dixon, a resident of Maryland, is 
the general partner of East Bay Colony Associates, a Re- 
spondent herein, and was omitted by inadvertence as a Respon- 
dent from the Bill of Complaint. 

3. William E. Dixon should be included as a 
Respondent in Paragraph 4, because of his status as the 
general partner of East Bay Colony Associates. 

Complainant further moves, pursuant to Maryland 
Rule 103 f, that this Court order that copies of the exhibits 
attached to the Bill of Complaint need not be served on 
William E. Dixon, for the reason that it appears that such 
exhibits are voluminous and that such have already been 
served upon him as agent of East Bay Colony Associates. 

AAPRisweiJ 

l John W. Sause, Jr.   \ 
1 204 North Commerce Street 
Centreville, Maryland  21617 
758-0970 

, Donald Braden 
!04 North Commerce Street 
Centreville, Maryland  21617 
758-0970 

Attorneys for Complainant 

^ 
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ORDER 

The foregoing Petition having been read and con- 
sidered, it is this  ^5"^^day of April, 1976, by the 
Circuit Court for Queen Anne's County, ORDERED, that William 
E. Dixon is hereby made a party Respondent in this pro- 
ceeding; that service of process be made upon him in accor- 
dance with the Maryland Rules; and that copies of the ex- 
hibits attached to the Bill of Complaint not be served on 
William E. Dixon, Respondent, provided that a copy of this 
Order be served in lieu of such Exhibits. 

JUDGE 
/(UA/K^X 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY, this /S'    'day of April, 1976, 
a copy of the foregoing Petition to Add Party Respondent and 
Limit Service of Exhibits and Order thereon was mailed, 
postage prepaid, to Charles C. W. Atwater, Esquire, 1211 W. 
R. Grace Building, Baltimore Maryland  21202, Attorney for 
East Bay Colony Associates, Samuel J. Aaron, Rebecca Aaron, 
Maryland National Realty Investors, Inc., John M. Nelson, 
III, Trustee and William T. Define, Trustee. 

(STw jw. a^Si^j 
Donald  Braden 

attorney for Complainant 

(APR 1519761- 
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b. L Circuit Court For Queen Anne's County 

EQUITY SUMMONS: 

\3 
May 

File No 3766 

n,^      C.W.C.   No.   9 

-Return Day 

STATE OF MARYLAND, COUNTY OF QUEEN ANNE'S, TO WIT: 

TO: 
William E. Dixon 
65O Ritchie Highway 
Severna Park, Anne Arundel County 
Maryland 21146 

You are hereby summoned to the Circuit Court for Queen Anne's County to the First Monday of 

 , next, to answer an action at the suit of 

Kent Island Estates Corporation, Inc. 
a Maryland Corporation 
Stevensville, Maryland 21666 

May 

Issued the       l^th day of      April 19   76 

Witness the Honorable George B. Rasin, Jr., Chief Judge of the Second Judicial Circuit of Maryland. 

ATTORNEY(S)   FOR   PLAINTIFF(S) 

NAME. John W.   Sause,   Jr.,   Esquire 
J.   Donald Braden,   Esquire 

ADDRESS-     20^ North Commerce Street 
Centreville,   Maryland y£l6l7 
758-0970 

NAME:   

Clerk 
(Seal of Court) 

ADDRESS: 

NOTICE TO THE PERSON(S)  SUMMONED: 

IF YOU FAIL TO FILE AN ANSWER OR OTHER DEFENSE ON OR BEFORE    May  l8t   1976 

^ MAY    3 1976 L 

MAY OBTAIN A DECREE PRO CONFESSO AGAINST YOU. 

£5- 
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KENT ISLAND ESTATES 
CORPORATICN, INC, 

Conplainant 

v. 

EAST BAY COLCNY 
ASSOCIATES, et al 

Respondents 

* IN THE 

* CIRCUIT COURT 

* FOR 

* QUEEN ANNE'S COUNTY 

* Equity No. 5766 

* 

ANSWER OF WILLIAM E. DIXON 
TO gg BILL OF OCMPLAINT 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

The Respondent, William E. Dixon, added as an additional Respondent 

pursuant to Petition and Order of this Court, by Charles C. W. Atwater, 

his attorney for Answer to the Bill of Ccnplaint filed against him and 

other defendants in the above entitled matter says: 

1. He adopts the answer previously filed herein by the other 

Respondents. 

WHEREFORE, having fully answered said Complaint this Respondent 

prays that he may be dismissed with his costs. 

Charles C. W. Atwater 
1211 W. R. Grace Bldg. 
Baltimore, Maryland 21202 
752-6254 
Attorney for William E. Dixon, Respondent 

I HEREBY CERTIFY that on this,^A /^ day of September, 1976, a copy 

of the aforegoing Answer was mailed to John W. Sause, Jr., Esquire, 204 

North Conmerce Street, Centreville, Maryland 21617 

Charles C. W. Atwater 
i^ 

^^•iq 
(SEP 2 7 1976 L 
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STIPULATION OF AGREED FACTS AND EXHIBITS P, Q,}?^ ^T 

1. The parties stipulate that no person, firm or cor- 
poration who is not a party to this proceeding has any 
present interest in the "subject area."  ("Subject 
area" means that area defined in Paragraph 2 of the 
Bill of Complaint.) 

2. Exhibits A through F, attached to the Bill of Com- 
plaint, are admitted by the parties to be copies of 
documents recorded among the Land Records of Queen 
Anne's County through which the Complainant claims 
title to the subject area and to be relevant and ad- 
missible in evidence. 

3. Exhibits G through 0, attached to the Bill of Com- 
plaint, are admitted by the parties to be copies of 
documents recorded among the Land Records of Queen 
Anne's County through which the Respondents claim title 
to part or all of the subject area and to be relevant 
and admissible in evidence. 

4. Exhibit E, attached to Respondents' Answer to the Bill 
of Complaint, is admissible for the purpose of showing 
the lines of the survey referred to in Exhibits G, N 
and 0 attached to the Bill of Complaint.  (Said Exhibit 
E is hereafter referred to as Exhibit P for the purpose 
of avoiding confusion with Exhibit E attached to the 
Bill of Complaint.) 

5. The outline plat of Frederick Ward and Associates, 
dated August 6, 1973 and attached as Exhibit Q is 
admissible for the purpose of showing the lines of the 
survey referred to in Exhibits G, N and 0, attached to 
the Bill of Complaint. 

6. The plat of William R. Nuttle, Registered Surveyor, 
titled "Plat Showing Three Surveys, Tolson Creek Area", 
attached as Exhibit R, is admissible for the purpose of 
showing the relationship between (a) the southern 
boundary of Complainant's property, as referred to in 
Exhibits A through F; (b) the northern boundary line of 
Respondents' property, as referred to in Exhibits H 
through M; and (c) the northern boundary line of Re- 
spondents' property, as referred to in Exhibits G, N, 0 
and P. 

7. "Wetlands Boundaries Map, Queen Anne's County, Mary- 
land, No. 83, Prepared for the Department of Natural 
Resources, State of Maryland, in accordance with the 
Maryland Wetlands Act" and attached as Exhibit S, is 
admitted by the parties to be an aerial view of the 
area in controversy and its environs and is admissible 
in evidence for the purpose of showing the physical 
characteristics of what it depicts at the time of the 
photograph, which is stipulated to be September 24, 1971. 

8. In the summer of 1970 and 1971, the Complainant cut a 
channel through then-existing bar from the Chesapeake 
Bay to Tolson Creek in the location shown on Exhibit S, 
which is the location today. 

^.Ji CQ^W^ nu. s*] 
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9. The photocopy attached, marked Exhibit T, is a copy of 
a map contained in "The 1877 Atlases and Other Early 
Maps of the Eastern Shore of Maryland" (Bicentennial 
Edition 1976); and the creek in question is that lying 
between the "Tolson Farm" and the "Gibson Farm." 

10. If Robert C. Webster were called by the Complainant, he 
would testify that he is employed as a Project Forester 
with the Maryland Forest Service of the Maryland Depart- 
ment of Natural Resources and that he is qualified to 
make and has made the determinations set forth in a 
letter of September 9, 1976, attached hereto as Exhibit 
U.  The tree therein mentioned is located within the 
subject area; and the precise location will be desig- 
nated by the parties at the trial. 
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AGREED ISSUES 

1. From the standpoint of both legal end equitable title, 
including estoppel, what is the legal effect of the 
Complainant cutting a channel through the subject area 
in 1970 and 1971 with respect to: 

a-Ownership by the Complainant of the part of the sub- 
ject area south of such channel; and 

b-Acquisition of title by East Bay Colony in 1973, af- 
ter such cut was made; and 

c-The effect on acquisition of title by East Bay Colony 
in 1973, after such cut was made if (as contended by 
the Respondent, but denied by the Complainant) such 
new channel thereafter represented the only useable 
entrance to Tolson's Creek? 

2. Is the instrument dated September 30, 1951, and record- 
ed in Liber T.S.P. 4, folio 52, admissible to evidence 
a valid grant from Chesapeake Bay Corporation to Samuel 
J. Aaron and Rebecca Aaron? 

3. If the answer to #2 is "yes", did Aaron and wife: 

a-acquire title to any part of the "subject area" by 
virtue of the riparian rights appurtenant to the 
ownership of Lots 1 and 2, Block B, Kent Island 
Estates, Section 3; or 

b-Did the subject area become a part of the lots 
referred to in that deed by accretion on or after 
September 30, 1951? 

4. Whether the deed of September 30, 1951 referred to in 
#2 is valid or not, have Aaron and wife acquired any 
rights in the subject area by adverse possession? 

a-If so, do such rights include the part of the sub- 
ject area to the south of the channel referred to in 
#1? 

5. Did Aaron and wife convey any part of the subject area 
to East Bay Colony Associates by Exhibit G? 

^J^i   o^feWSom   %0[ 



I 



GBR./nge/9/21/73 I I 

KENT ISLAND ESTATES CORPORATION, INC.       IN THE CIRCUIT COURT FOR 

VS. 

EAST BAY COLONY ASSOCIATES 
et al 

Queen Anne's County 

EQUITY 
mt NO. 5766 

CERTIFICATE OF COUNSEL 

Pursuant to Second Circuit Rule 504, the undersigned attorneys 

certify that they have met and conferred in a sincere and bona fide 

manner and have: 

1.  Determined the issues to be decided are: 

See attached list of Agreed Issues 
b. 

c. 

2.  Determined the pleadings are in order or will be 

in order by the filing of the following additional 

pleadings: 

No additional pleadings to be filed. 

3.  Obtained admissions of fact or documents as follows: 

See attached Stipulation of Agreed Facts and Exhibits. 

^"^uS- Oo^w^ ^mk % 
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4. Obtained agreement as to introduction of photographs, 

vouchers, laboratory reports and demonstrative evidence 

which will or might possibly be offered during the trial. 

5. Revealed to each other the names, addresses and tele- 

phone numbers of all witnesses who might possibly be 

called to testify, together with a summary of the expected 

testimony, and copies of all reports of possible expert 

witnesses. 

6. Conscientiously explored the possibility of settlement 

after all reasonable offers of settlement have been 

communicated by all parties and abandoned negotiations 

only after all possibilities of settlement have been 

exhausted without success. 

Attorney 

11 
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KENT ISLAND ESTATES COEPORATION, INC.* IN THE 

Coiplainant * CIRCUIT COURT 

vs. * FOR 

EAST BAY COLONY ASSOCIATES, et al   * QUEEN ANNE'S COUNTY 

Respondents * Equity No. 5766 

TRIAL MEMORANDUM ON BEHALF OF DEFENDANTS 

Statement of the Case 

The Conplainant filed its bill to quiet title in Equity to a parcel 

of land which is essentially a part of a sand bar located across the 

mouth of Tolson Creek. In Paragraph 2 it alleges that property which is 

the subject of the proceeding is that property lying south of an extension 

of the southerly line of Lot 1, Block B of the plat of Kent Island Estates. 

It states in Paragraph 8 that the Respondents have caused a portion of 

the subject area to be included within the bounds of the property owned 

by the Respondent, East Bay Colony Associates. The other Respondents 

have an interest by way of nortgage or Deed of Trust. The Respondents, 

Aaron, while joined under an allegation that they hold a nortgage interest 

also claim title to land which is the remaining part of the subject 

property referred to in the Complaint. It is further alleged by the 

Respondents that the portion of the subject property referred to as having 

been included within the deed to the Respondent, East Bay Colony Associates, 

was included in the conveyance fron the Aarons to East Bay Colony Associates. 

This portion of the subject area lies southerly fron the present 

existing channel connecting the Bay to Tolson Creek through the sand bar 

and what is referred to as the old channel. The old channel is not located 

by any survey more recent than the one made in 1950 by Metcalfe. 

Statement of Facts 

Tolson Creek is the historic boundary between two farms. The Gibson 

or Cook Farm lies to the north of Tolson Creek and is the property owned 

by Kent Island Estates Corporation. The Benton or Tolson Farm lies to the 

4i- 
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south of Tolson Creek and is the property owned by East Bay Colony 

Associates. The entire bay shoreline of Kent Island has eroded and 

is still eroding several feet each year. The 1877 atlas (Exhibit T) 

shows the thsn existing creek as a wide-mouth body of water. Exhibit 

R shows that the shoreline has eroded more than 100 feet during the 

period from 1948 at the time of the Metcalfe survey and 1973, the 

time of the Ward survey. It appears fran the Metcalfe surveys that 

the stream outlet did flow along the line of the Canplainant's deed 

when Metcalfe surveyed the Benton Farm in 1948 and he also used that 

same line when he surveyed the Gibson Farm in 1950. See Exhibit I 

for the survey of the Benton Farm in 1948 and Exhibits C & E for plats 

prepared by Metcalfe of the Gibson Farm for Kent Island Holding Company. 

We do not have a copy of the original survey made by Metcalfe of the 

Gibson Farm. 

In 1955 the then owners of the properties on the north and south 

sides of Tolson Creek opened a new channel at approximately the middle 

of the bar. That channel would have been located a little further 

northerly than the present channel. That channel did not last. The 

then owner of the Benton Farm was Samuel J. Aaron and wife. The the 

owner of the Gibson Farm was The Roroancoke Holding Co. (owned by Nichols 

and Smith) . 

Cotplainant in the statement of the issues has inserted an issue 

as to whether the deed from Chesapeake Corporation to Samuel J. Aaron is 

a valid deed. We call the Court's attention to the fact that the deed 

from Chesapeake Bay Corporation to Samuel J. Aaron was dated Septanber 

30, 1951. It was acknowledged on that date. The deed fron Chesapeake 

Bay Corporation to The Ronancoke Holding Co. was executed also on 

September 30, 1951 with the same Notary. The deed to Rcmancoke was 

recorded January 14, 1952. The deed to Aaron was recorded January 30, 

1952. Testimony will be introduced that the equitable owners of Chesapeake 

Bay Corporation were Nichols and Smith who also were the equitable owners 

of The Ponancoke Holding CO. We question whether they could have claimed 
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that the deed to Aaron was invalid because it was not an exception in 

the deed from the Chesapeake Bay Corporation to Rxnancoke, 

Aerial photographs introduced by the Conplainant show that the 

position of the sand bar relative to the land of the Gibson Farm located 

to the north and the Benton to the south has not changed appreciably 

for a number of years. The surveys also show that the bar is now located 

probably as much as 100 feet easterly from its location in 1948. The 

entire shoreline has moved several feet a year easterly during that 

period of time. This fact may not be conceded by the Conplainant. 

In the period from August 1970 into the year 1971 the Conplainant 

opened a new course for the inlet between the Bay and Tolson Creek. This 

new inlet was deeper and wider than the "old" course of the stream, or inlet, 

and as the natural result thereof the body of water used the new inlet and 

the old inlet has silted up so that it may not be located from a visual 

inspection fron the bayfront. Remains of it may be noticed if a physical 

inspection is made by walking across the property now in dispute. Such 

a physical inspection was made by the Court with counsel. The "old" 

course has no opening from the bayside and has no opening fron what is 

known as Tolson Creek inland fron that parcel. Testimony is proposed 

to show that this inlet opened and closed at various times over the 

course of years. 

The basic deeds which are prior in time to both the Conplainant' s 

deed and the Respondents' deed bound on the stream. The Respondent, East 

Bay Colony Associates, purchased the Benton Farm, lying southerly of the 

creek, in 1973. A survey was made for a survey description of the 

property before settlement. This survey was made by Frederick Ward 

Associates, August 6, 1973 (Stipulation Exhibit Q). The Engineer will 

testify that he made a physical inspection of the property and that he 

carried the line on the northerly side of the Benton or Tolson Farm 

along the edge of Tolson Creek. He followed the southerly shoreline of 

Tolson Creek around the sourtherly edge of the inlet then existing to 

the Chesapeake Bay. This is in accordance with the basic principles of 
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surveying vdien a natural stream is a boundary of the property. The calls 

to the stream govern over any particular courses and distances. The deed 

and the two mortgages vere then prepared on the basis of this survey as 

the precise outline of the property covered by the deed and the mortgages. 

It is the catparison of the Ward survey with the Metcalfe survey 

that shews the land has receded approximately 170 feet easterly fron the 

time of the Metcalfe survey. The result of this gradual erosion and 

reconstitution of the land easterly is that the present sand bar was 

probably a part of Tolson Creek lying 100 feet easterly of the Bay at 

the time of the Metcalfe survey. There is no dispute on the fact that 

the Plaintiff in 1970-71 deliberately opened a new channel through the 

sandbar which resulted in the closing of the old inlet so that the new 

channel was the only inlet between Tolson Creek and the Chesapeake Bay. 

The Defendant purchased the property lying southerly of Tolson Creek 

and binding on that creek in reliance upon a survey showing the actual 

location thereof 1973. The Defendant, East Bay Colony Associates, defends 

its title based upon its right to ownership to the center of the boundary 

stream. Plaintiff places mistaken reliance upon the description contained 

in the deed to the Benton Farm to East Bay Colony's predeceasor in title. 

That description followed the description of Metcalfe. Metcalfe's survey 

followed the then existing boundary lines of Tolson Creek. In 1973 those 

lines had changed. The change was no more dramatic than the change frcm 

the prior survey to Metcalfe's survey at the time of an earlier conveyance. 

All surveyors have relied upon the existing stream as the boundary and calls 

are to that stream. This is in accordance with the normal laws in reference 

to surveys and boundaries. 

Argument 

I. Where the deeds of adjoining riparian owners describe a stream as the 
catmon boundary of their lands and the course of the stream is artificially 
changed by one owner so as to accrete riparian land"over the original 
stream channel separating the parcels, the new" stream course'remains the 
boundary of the parcels to preserve the riparian character of^both. The 
new riparian land belongs to riparian owner on" the side' of the stream to 
which it accretes.~ 

The doctrine by vfrdch the Defendants must own the land bounding Tolson 

Creek is that of accretion. There is no question that had the creek changed 
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to its present location iy natural process, the disputed parcel would 

belong to the Defendants. In Bosley v. Grand Lodge, 263 Md. 303 (1971) 

it was said: 

"The rule is stated by Mr. Justice Brewer, speaking for the 
Supreme Court of the United States, in Nebraska v. Iowa, 143 U.S. 
359, 360-61, 12 S. Ct, 396, 397, 36 L. Ed. 186, 187-88 (1892), as 
follows: 

"' It is settled law that when grants of land 
border on running water, and the banks are changed 
by that gradual process known as 'accretion,' the 
riparian owner's boundary line still remains the 
stream, although, during the years, by this accretion, 
the actual area of his possessions may vary * * * 

"' It is equally well settled that where a stream, 
which is a boundary, from any cause suddenly abandons 
its old and seeks a new bed, such change of channel 
works no change of boundary; and that the boundary 
remains as it was, in the center of the old channel, 
although no water may be flowing therein. This 
sudden and rapid change of channel is termed, in the 
law, 'avulsion.'" 

"See 2 W. Blackstone, Caimentaries 262; Gould on Waters § 
156 (2nd ed. 1891); 93 C.J.S. Waters jM 76,79. See also 
Causey v. Gray, 250 Md. 380, 387, 234 A.2d 575,581 (1968)." 

It would appear that the Plaintiffs act (over a six-month period) 

of artificially moving the stream bed (a change by avulsion) would preclude 

the Defendants fron obtaining the protection of the above rule. This, 

however, is not the law applicable to the facts of this case. The Plaintiffs 

continue to enjoy protection afforded by the basic law of accretion despite 

their inability to show a gradual process of accretion to their boundary 

with the stream. 

The law pertaining to the present set of facts is set forth in 

Thompson on Real Property, Vol. 5A 2460 (1957 Replacement), p. 605, 606: 

" * * * when the accretion is due, wholly or in part, to artificial 
causes, and those causes are not the act of the party owning the 
original shore land, the decisions hold, and justice wDuld seen to 
require, that the same rules prevail as to ownership of the accretion 
as in the case of accretions formed solely by natural causes.^8 so, 
the general rule is that a riparian owner is not prevented frcm 
acquiring title by accretion by the fact that the addition to his 
land is influenced by artificial causes, in which he has had no 

39 
"38 Lovingston v. St. Clair, 64 111. 56, 16 Am. Rep. 

516; Brundage v. Knox, 279 111. 450, 117 N.E. 123; Frank 
v. Smith, 138 Nebr. 382, 293 N.W. 329, 134 A.LR. 458. 

"Riparian owner has right to accretion arising fron 
artificial means, i.e., dredging by the state even 
though the accretion was rapid and perceptible. State v. 
Gill, 259 Ala. 332, 66 So. (2d) 141. 
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"Contra and to effect such accretions belong to 
t*16 sovereign. Marine Ry. & Coal Co. v. United 
States, 265 Fed. 437; Carpenter v. Santa Monica, 63 
Cal. App. (2d series 772, 147 Pac. (2d) 964, 

"39 Federal. Jackson v. United States, 56 Fed. (2d) 
340. 

"California. Forgeus v. Santa Cruz County, 24 Cal. 
App. 193, 140 Pac. 1092. 

"Illinois. Brundage v. Knox, 279 111. 450, 117 N.E, 
123. 

"Kansas, Adams v. Roberson, 97 Kans. 198, 155 Pac, 22. 
"Massachusetts- Adams v. Frothingham, 3 Mass. 352, 

3 Am. Dec. 151; Burke v. Canmonwealth, 283 Mass. 63, 186 
N.E. 277. 

"Nebraska. Frank V. Smith, 138 Nebr. 382, 293 N.W. 
329, 134 A. L. R. 458. 

"New York, Halsey v. McCormick, 18 N.Y. 147; People v. 
Central R. Co. of New Jersey, 42 N.Y. 283; In re Hutchinson 
River Parkway Extension, 14 N.Y.S. (2d) 692. 

"Ohio. State ex rel. Duffy v. Lakefront East Fifty-Fifth 
St. Corp., 137 Ohio St. 8, 27 N.E. (2d) 485. 

"Oregon. Gillihan v. Cieloha, 74 Ore. 462, 145 Pac. 1061. 
"Rhode Island. Horgan v. Jamestown, 32 R.I. 528, 80 Atl. 

271. 
"English. Attorney-General v. Chambers, 5 Jur. (N.S.) 

745, 4 DeG. & J. 55. " 

Thonpson on Real Property, Vol. 5A 2460 (1957 Replacement) 
p. 605, 606 

The act of the Plaintiff, Kent Island Estates, in moving the stream 

channel in 1970-1971 is conceded to be their willful and deliberate effort 

to alter the stream course. The additional riparian land created thereby 

on the Defendants' side of the stream is without dispute caused and 

influenced by artificial means in which the Defendant had no part. It 

is additionally noteworthy that these artificial causes were those of the 

adjacent riparian owner rather than an uninterested third party. 

The United State Supreme Court case of Bonelli Cattle Company v. 

State of Arizona, 414 U.S. 313, 94 S.Ct. 517 (1973) was a fact situation 

very similar to that herein. In Bonelli the U. S. Government rechanneled 

the Colorado River, the effect of which was to shift its flow beyond the 

riparian title line of the then riparian owner, Bonelli. This is the 

precise act of the Plaintiff, Kent Island Estates, in the present case. 

The State of Arizona, similar to the Plaintiff here, claimed for itself 

the new riparian land created between the new course of the river and 

Bonelli's former riparian boundary. The court at the outset of the 

opinion described the issue to be decided: 
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"The question for decision is whether title to 
land abandoned by the stream of the Colorado River 
as a result of a federal rechanneling project vests 
in the State of Arizona, as owner of the beds under 
navigable streams within its borders, or in 
petitioner cattle canpany, as the owner of land 
riparian to the river at the time of the rechanneling." 

94 S. Ct. 517 at 520 

The Arizona Suprane Court held the lands created by the federal 

rechannelization to be an "avulsive" change which did not divest the 

State to its title to the former riverbed, 

"The Arizona Suprane Court found that, because the 
federal rechannelization project was an "engineering 
relocation of the waters of the river by artificial 
means," it was, under state law, an avulsive change, 
which did not divest the State of its title to the 
exposed land which had formerly been part of the 
riverbed." 

94 S. Ct. 517 at 521 

The U. S. Suprane Court thought otherwise: 

"We hold that the ownership of the subject land is 
governed by federal law, and that the land surfaced 
by the narrowing of the river channel belongs, not 
to the State as owner of the riverbed, but to Bonelli 
as riparian owner." 

94 S. Ct. 517 at 522 

The court adopted the view put forth by Thompson, supra; 

"It is of course clear that the State of Arizona 
did hold title to the subject property before the 
vaters of the river receded. Both the State and the 
Solicitor General of the United States as amicus 
curiae, urge that the federal camon-law doctrine of 
avulsion is applicable and thus that the State remains 
holder of the title in the former riverbed. Bonelli, 
the only private claimant, argues that the narrowing 
of the river course should properly be characterized as 
an artificial accretion, hence that the disputed land, 
which had originally been lost from the Bonelli parcel 
to the river by erosion, should once again belong to it 
as the riparian owner. 

"[12] Federal law recognizes the doctrine of accretion 
whereby the "grantee of land bounded by a body of navigable 
water acquires a right to any . . . natural and gradual 
accretion formed along the shore." Hughes v. Washington, 
389 U.S. 290, 293, 88 S.Ct. 438, 440, 19 L.Ed.2d 530 
(1967); accord, Jones v. Johnston, 18 Hew. 150, 156, 15 
L.Ed. 320 (1856). When there is a gradual and imperceptible 
accumulation of land on a navigable riverbank, by way of 
alluvion or reliction, the riparian owner is the beneficiary 
of title to the surfaced land: 

"It is the established rule that a riparian proprietor 
of land bounded by a stream, the banks of which are changed 
by the gradual and imperceptible process of accretion or 
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erosion, continues to hold to the stream as his 
boundary; if his land is increased he is not 
accountable for the gain, and if it is diminished 
he has no recourse for the loss."' Philadelphia 
Co, v. Stimson, 223 U.S. 605, 624, 32 S.Ct. 340, 
346, 56 L.Bd. 570 (1912). 
"[13, 14] There are a number of interrelated reasons 

for the application of the doctrine of accretion. First, 
where lands are bounded by water, it may well be regarded 
as the expectancy of the riparian owners that they should 
continue to be so bounded.21 Second, the quality of being 
riparian, especially to navigable water, may be the land's 
"most valuable feature" and is part and parcel of the owner- 
ship of the land itself. Hughes v. Washington, supra, 389 
U.S., at 293, 88 S.Ct. at 440; Yates v. Milwaukee, 10 Wall. 
497, 504, 19 L.Ed. 984 (1871). Riparianness also enccm- 
passes the vested right to future alluvion, vtfiich is an 
"essential attribute of the original property." County of 
St. Clair v. Lovingston, 23 Wall. 46, 68, 23 L.Ed. 59 
(1874). By requiring that the upland owner suffer the burden 
of erosion and by giving him the benefit of accretions, 
riparianness is maintained. Finally, there is a compensation 
theory at wDrk. Riparian land is at the mercy of the 
wanderings of the river. Since a riparian owner is subject 
to losing land by erosion beyond his control, he should 
benefit fron any addition to his lands by the accretions 
thereto v*iich are equally beyond his control. Ibid. The 
effect of the doctrine of accretion is to give the 
riparian owner a '"" fee, determinable upon the occupancy 
of his soil by the river," and [to afford] the State [a 
title] to the river bed [which is] likewise a , . . "qualified" 
fee "determinable in favor of the riparians upon the aban- 
donment of the bed by the river."1" 22 

"[15, 16] The doctrine of accretion applies to changes 
in the river course due to artificial as well as natural 
causes.  County of St. Clair v. Lovingston, supra, 23 
Wall., at 64-69, 23 L.Ed. 59; United States v. Claridge, 
416 F.2d 933 (C.A. 9, 1969), cert, denied, 397 U.S. 961, 
90 S.Ct. 994, 25 L.Ed.2d 253 (1970) (changes in the Colorado 
River's course, caused by the construction of Hoover Dam, 
are accretive). Where accretions to riparian land are 
caused by conditions created by strangers to the land, the 
upland owner ranains the beneficiary thereof.23 

21. E. g., Nebraska v. Iowa, 143 U.S. 359, 365-366, 12 S.Ct. 
396, 398, 36 L.Ed. 186 (1892); Hardin v. Jordan, 140 U.S. 
371, 11 S.Ct. 838, 35 L.Ed. 428 (1891); Anderson-Tully Co. 
v. Tingle, 166 F.2d 224, 227-228 (C.A. 5) , cert, denied, 
335 U.S. 816, 69 S.Ct. 36, 93 L.Bd. 371 (1948). 

22. 107 Ariz., at 472, 489 P.2d, at 706 (Lockwood, J., 
dissenting) quoting State v. R. E. Janes Gravel Co., 175 
S.W.2d 739, 741 (Tex. Civ. App. 1943), rev'd on other grounds 
sub nan. Maufrais v. State, 142 Tex. 559, 180, S.W.2d 144 
(1944). 

23. See sources collected at Bums v. Forbes, 412 F.2d 995, 
997 n. 2 (C.A.3, 1969); cf. Beaver v. United States, 350 
F.2d 4, 11 (C.A.9, 1965), cert, denied, 383 U.S. 937, 86 S. 
Standard Oil Co. v. Jones, 233 La. 915, 98 So.2d 236, aff'd 
on rehearing, 233 La. 940, 98 So.2d 244 (1957). " 

94 S. Ct. 517 at 526, 527, 528 

In the New York case In Re Hutchinson River Parkway Extension, 

14 N.Y.S. 2d 692 (1939) it was held that riparian owners continue to own 
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to the ripa even though the lines of the stream were changed by 

artificial means.  The court said this is especially true as agsinst 

the party who caused the change in stream course. Again it should be 

noted that the Plaintiff, Kent Island Estates, unlike the State of 

Arizona in Bonelli, supra, not only claims the riparian lands created 

by the artificial change but additionally was the cause of the artificial 

change. The court in Hutchinson recited the early rule set forth in the 

1872 Illinois case of Lovingston v. St. Clair County 64 111. 56, 16 Am. 

Rep. 516, 522, 523: 

"[2, 3]  'The fact that the labor of other persons changed the 
current of the river, and caused the deposit of alluvion upon 
the land of appellants can not deprive them of a right to the 
newly made soil.' Lovingston v. St. Clair County, 64 111. 56, 
16 Am. Rep. 516, 522, 523." 

14 N. Y. S. 2d 692 at 694 

The U. S, Supreme Court decision Lovingston was also cited by the 

Supreme Court 100 years later in Bonelli. Over a hundred years ago the 

Illinois courts said in Lovingston; 

"If portions of soil were added to real estate already possessed, 
by gradual deposition, through the operation of natural causes, 
or by slow and inperceptible accretion, the owner of the land to 
which the addition has been made has a perfect title to the 
addition. Upon no principle of reason or justice should he be 
deprived of accretions forced upon him by the labor of another 
without his consent or connivance, and thus cut off from the 
benefits of his original proprietorship.  If neither the State 
nor any other individual can divert the water frcm him, artificial 
structures, which cause deposits between the old and new bank, 
should not divest him of the use of the water. Otherwise, ferry 
and wharf privileges might be utterly destroyed, and towns and 
cities, built with sole reference to the use and enjoyment of 
the river, might be entirely separated from it." 

64 111. 56 at 64, 65 

In Hutchinson the New York court stated the rule applied to an even 

greater extent against the party creating the artificial change: 

"[4]  It, therefore, is quite apparent that the riparian owner 
continues to own to the ripa even though the lines of the stream 
are changed by artificial means. This would seem to be particularly 
true in the present case vhere the act of the party taking the 
property in a condemnation proceeding has caused the lines of the 
stream to change. This property is awarded to the claimants and the 
awards for the parcels involved are as follows:" 

14 N. Y. S. 2d 692 at 695, 696 
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Under the applicable canmon law of the United States and the facts 

of the instant case there is no basis by which the Plaintiff, Kent Island 

Estates, can claim title to the lands sought in this proceeding. The lands 

are legally and constitutionally those of East Bay Colony, which otherwise 

would, by reason of the action by Kent Island Estates, lose its riparian 

ownership to the present stream. 

II. The Plaintiff by permitting the Defendant to rely to its detriment 
on the new stream course as the boundary between the parcels is 
equitably estopped from claiming otherwise thereafter. 

The voluntary conduct of the Plaintiff led to the unnatural change in 

the stream course which was the boundary of the properties set forth in the 

Deeds of the Plaintiff and the Defendant as well as their predecessors. The 

Defendant purchased and mortgaged its property in 1971 (after the stream course 

change by the Plaintiff) based upon the stream as its boundary and the 

riparian rights such a boundary provided. The Defendant employed a surveyor 

who followed basic surveying law and followed all ancient boundaries when 

he carried his boundary to the stream. When the Plaintiff made the creek 

flew differently it knew others would and could continue to rely upon the creek 

as the boundary described in all deeds of record. The Plaintiff also knew 

these persons could act to their detriment through ignorance of the questionable 

theory of title proposed herein by the Plaintiff. Such a detrimental reliance 

occurred and the Plaintiff is equitably estopped to new entertain an cwner- 

ship of lands contrary to that which it allowed and encouraged the Defendant 

to perceive in 1971. 

The doctrine of equitable estoppel precludes the Plaintiff from 

claiming the parcel has not accreted to the Defendant. The doctrine is 

generally defined in Volume 10 M.L.E. Equitable Estoppel § 21: 

"Equitable estoppel is the effect of the voluntary conduct of a 
party whereby he is absolutely precluded, both at law and in 
equity, from asserting rights which may have otherwise existed, 
either of property, of contract, or of remedy, against another per- 
son who has in good faith relied on such conduct and has been 
led thereby to change his position for the worse, and who on his 
part acquired seme corresponding right either of property, of 
contract, or of remedy.1 Equitable estoppel operates to prevent 
a party from asserting his rights under general technical rules of 
law when that party has so conducted himself that it would be 
contrary to equity and good conscience to allew him to do so.2" 

10 M.L.E. Equitable Estoppel at p, 54 
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The Nebraska case of Roll v. Martin, 164 Neb, 133, 82 N.W.2d 34, 

(1957) dealt with equitable estoppel in a circumstance where after a river 

channel between an island and the mainland had been closed purchasers bought 

the new land formed. The Court held the claim of the island owner to the 

land accreted to his island failed by estoppel though he was otherwise 

entitled to it. The island owners assurance to the purchasers prior to 

their purchase that he did not claim the accretions thereafter estopped 

him from claiming accretions to the thread of the closed channel. 

Although Kent Island Estates in the present case has never assured 

East Bay Colony that it did not claim the lands sought in this proceeding, 

it did alter the stream course knowing full well the stream served as the 

boundary of the parcels over the entire history of recorded deeds. It 

thereafter made no attempt to notify the Defendant or its predecessor 

that the stream no longer, to its view, comprised the boundary of the 

parcels. It would seem that the Plaintiff in order to now argue this 

theory is bound to show that it did not sit idly by and allow others to 

act in ignorance of the theory to their detriment relying on the continued 

existence of the stream as a boundary per the overwelming legal precedent 

in favor of same. 

It was said in Roll; 

"As stated in Colonial Theatrical Enterprises v. Sage, 
255 Mich. 160, 237 N.W. 529, 532; "'It has been held in 
many cases that if the cwner of land knowingly stands by 
and permits his property to be mortgaged or sold by another, 
to one who is to the owner's knowledge relying on the apparent 
ownership of the person executing the conveyance, such conduct 
will estop the owner from asserting his title against the 
mortgagee or grantee.' Craig v. Crossman, 209 Mich. 462, 
480, 177 N.W. 400, 407." 

82 N.W. 2d 34 at 39 

Even if the Plaintiff has a valid claim to the property sought, and 

this is dubious under the law, it is equitably estopped from asserting 

same at this late date after others relied to their detriment on the 

riparian rights they believed they purchased with no notice of the Plaintiffs 

contention otherwise. 
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III. The Defendant has riparian rights to use the stream which rights 
arise under its deed and applicable law of navigable waters and 
such use cannot be destroyed by Plaintiffs moving the stream inside 
the survey line of its deed. 

The right of riparian owner to possess to the shore of navigable 

waters is a right that is so inportant the law ignores old title lines 

where the original shoreline may have been altered. Bonelli, supra. 

The right is a "franchise - a vested right, peculiar in its nature but 

a quasi property of which the lot owner cannot be lawfully deprived 

without his consent". B & 0 R. R. v. Chasey 43 Md. 23, 36 (1875). 

The rights of an owner of riparian land include access to the water, 

title to future accretions, ability to wharf or build piers fran fast 

land as allowed by statute, and the ability to fill or make improvements 

as allowed by statute. The title to riparian land occupies a unique 

status. It was said in the Maryland case of Causey v. Gray, 250 Md. 

380 (1967): 

"It should be kept in mind that the '"title1" of private 
owners to "'riparian land'" is created quite differently 
from the title to fixed land. It is well established that 
the title to land under navigable water is in the State of 
Maryland, subject to the paramount right of the United States 
to protect navigation in the navigable waters. Smith v. 
Maryland, 18 How. (59 U.S.) 71, 15 L. Ed. 269 (1855); Day v 
Day, 22 Md. 530, 537 (1865); Snoot Sand & Gravel Co, v. 
Columbia Granite & Dredging Corp., 146 Md. 384, 388, 126 
A.91 (1924). The owner of the fast land, however, has a 
common law right to land formed by accretion adjacent to 
the fast land and has the right of access to the navigable 
part of the river in front of his fast land, with the right 
to make a landing, wharf or pier in front of his fast land, 
subject, however, to general rules and regulations imposed 
by the public authorities necessary to protect the rights 
of the public. When the statutory law grants the right to 
a riparian owner to extend his lot or to improve out to the 
limits prescribed by the public authorities, the riparian 
owner receives a '"franchise — a vested right, peculiar 
in its nature but a quasi property of which the lot owner 
cannot be lawfully deprived without his consent.'" B & 0 
R.R. Co. v. Chase, 43 Md. 23, 36 (1875). When the lot owner 
makes improvements in front of his lot, conplete title then 
vests in him in the improvements provided it is in front of 
his lot and does not appropriate the riparian rights of his 
neighbors. B & O R. R. Co. v. Chase, 43 Md. at 36-37." 

The Plaintiff thus not only seeks to deprive the Defendant and its 

eventual successors of title to land, it thereby seeks to deprive the 

Defendant of riparian rights. These rights are in addition to ordinary 
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incidents of land ownership and as stated in B & 0 R.R. v. Chase they are 

a vested quasi property right. 

IV. The sandbar on the north side of Tolson Creek was at one time below 
mean high water and over the years anerged as fast land accreting 
in the process to the property of Samuel J. Aaron. 

The facts and testimony of this case will additionally show that the 

sandbar forming the northern side of Tolson Creek was at one time subject 

to the ebb and flew of the tide. Over the years it has formed and reformed 

emerging as fast land adjacent to the Aaron parcel.  The Plaintiff helped 

the natural process by filling with dirt, stone and concrete. The gradual 

emergence of this bar qualifies it as an accretion to the Aaron tract and 

under the law of accretion Aaron has title to the bar. 

In the Maryland case of Steinem v. Romney, 233 Md. 16 (1963) it was 

said of a similar situation to that here: 

"Chapter 129 of the Acts of 1862 was passed, according to its 
preamble, to resolve doubts "'in regard to the extent of the rights 
of proprietors of land bounding on navigable waters, to accretions 
to said land, and to extend improvements into said waters.'" Two 
of the sections of that Act are now codified as Sees. 45 and 46 of 
Art. 54, Code (1957), and read as follows: 

"'§ 45. The proprietor of land bounding on any of 
the navigable waters of this State shall be entitled to 
all accretions to said land by the recession of said 
water, whether heretofore or hereafter formed or made 
by natural causes or otherwise, in like manner and to 
like extent as such right may or can be claimed by 
the proprietor of land bounding on water not navigable. 

"'§ 46. The proprietor of land bounding on any of 
the navigable waters of this State shall be entitled to 
the exclusive right of making improvements into the 
waters in front of his said land; such improvanents 
and other accretions as above provided for shall pass 
to the successive owners of the land to which they are 
attached, as incident to their respective estates. But 
no such improvement shall be so made as to interfere 
with the navigation of the stream of water into which 
the said improvement is made.1" 

"Both below and here all parties to the case proceeded upon 
the assunption that the newly formed land now in dispute was formed 
by accretion, and consequently we shall do likewise. So considering 
the sandbar, we think that the appellees became entitled to it under 
the statute. This Court has held that Sec. 45 (then Sec. 47) of the 
statute, giving to the proprietor of land bounding upon any navigable 
stream all accretions to such land, applies regardless of whether the 
accretions start at the shore and extend outward to the channel, or 
start at the channel and extend inward to the shore. Melvin v. 
Schlessinger, 138 Ifi. 337, 113 Atl. 875 (1921). The fact that the 
sandbar is connected to the appellants' land but does not actually 
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touch the land of the appellees does not give the Steinens title 
to the entire sandbar, since the bar extends as far westward as 
the mouth of Little Kingston Creek and lies directly in front of 
the properties of the appellees. Waring v. Stinchconb, 141 Ml, 
569, 119 Atl. 336 (1922)." 

233 Md. 16 at 21, 22 

As a very minimum Steinem would entitle Aaron to that part of the bar 

touching the side of his property facing Tolson Creek. 

Conclusion 

Every approach to this case constitutional equitable and comton law 

leads to the conclusion that the title to the parcel of land sought to be 

quieted by the Plaintiff is that of the Defendant. This is particularly 

apparent when we consider that the Plaintiff's own willful and deliberate 

act is that which has created the conflicting claims of title and put the 

Defendant to the task of defending its title. 

Respectfully subnitted. 

Charles C. W. Atwater 

%^,   /- ^ 
Thanas A. Sheehan 

'\jJ~ 
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KENT ISLAND ESTATES 
CORPORATION, INC. 

Complainant 

vs. 

EAST BAY COLONY 
ASSOCIATES, et al. 

Respondents 

IN THE 

CIRCUIT COURT 

FOR 

QUEEN ANNE'S COUNTY 

Equity No. 5766 

PLAINTIFF'S MEMORANDUM 

The facts in the case are virtually undisputed and may 

accurately be summarized as follows: 

1. Exclusive of lot sales made by them to private 

individuals not here involved, the Plaintiff and its predecessors 

in title have had record title to the tract which came to be 

known as "Kent Island Estates, Section 3" (hereafter "Kent Island 

Estates") from March 1950 up to the present time (Exhibits A 

through F). 

2. The area which is the subject of this dispute was a 

part of Kent Island Estates but was not included within the lots 

into which the bulk of the tract was subdivided (Exhibit E). 

3. Between 1949 and 1973, the Defendants and their 

predecessors in title had record title to the tract which became 

known as East Bay Colony, formerly the Tolson farm (hereafter 

"East Bay Colony"), but had no record title to the subject part 

of Kent Island Estates (Exhibits H through M). 

4. Prior to 1973, the record title of the Kent Island 

Estates tract was entirely consistent with the record title of 

the East Bay colony tract.  Indeed, the record title of both 

tracts was based upon separate surveys by the same surveyor. 

This can be seen by a comparison of the deeds in the Plaintiff's 

chain of title (Exhibits A through F) with the deeds in the 

Defendants' chain of title (Exhibits H through M), but is also 

manifest from the graphic comparison of the boundary line between 

the two properties made by William R. Nuttle and introduced as 
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agreed Exhibit R. 

5. At least since 1933, the subject area of Kent 

Island Estates has been fast land, not subject to the ebb and 

flow of the tide, and attached to and part of the Kent Island 

Estates tract.  Based upon photographic evidence dating back to 

1933 (T.55) and his knowledge and training as an expert, John 

Mullen testified that CT.56): 

Based on the knowledge of the photographs we have [it] 
is my opinion that the ground has been continuous from the 
northern piece of property on down to the old natural out- 
let, if I can use that term, for that period ....  It was 
above mean high water. 

Again, at T.99: 

... it was obvious to me going through the exhibits 
in their preparation, that major changes had not occurred 
except up to the point at which the new inlet was installed 
[in 1970].  Other than that, the land form has the same 
shape.  It is in roughly the same position right now as it 
was in 1933 or 1937. 

6. The undisputed testimony of Ruby C. Quandt and 

Reginald Jones established that the area in question had been 

used and regarded by the Plaintiff and its predecessors in title 

during the entire period as a part of Kent Island Estates. 

7. The undisputed testimony of Robert Snyder and Tony 

Moore established that in 1970, the Plaintiff had attempted to 

open up the creek for use by small boats and that the location 

selected for the new outlet was that which would involve the 

least time and expense and would be entirely upon Plaintiff's 

property. 

8. Mrs. Quandt, at all times an officer and director 

of Plaintiff, testified without dispute that there was no inten- 

tion to deprive or affect the owner of the East Bay Colony prop- 

erty in its use of that property, or of Tolson's Creek.  In 

addition, the Defendants' offered no testimony whatsoever that 

they had been deprived or affected in their use of the Creek. 

9. Defendant Aaron testified that in the 1950^, a 

similar but singularly unsuccessful attempt had been made to open 

up Tolson's Creek in the same general vicinity as that used by 
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the Plaintiff in 1970.  This attempt was so abortive that Mrs. 

Quandt, who testified to frequent visits to the property, does 

not recall having seen it.  No evidence of any present trace of 

this opening was submitted by any party. 

Questions Presented 

Prior to trial, counsel framed and submitted to the 

Chancellor five "Agreed Issues."  These were based upon what 

counsel, in preliminary conferences, believed would be raised by 

the evidence presented at trial. 

At the trial, no evidence was presented with respect to 

the Deed of September 30, 1951, which pertained to the so-called 

Aaron lots in the Kent Island Estates subdivision and was the 

basis for Agreed Issues #2 and #3.  Because that deed was not 

introduced in evidence and in the absence of other evidence 

regarding it or the lots which it involved, there is now no 

"issue"—indeed, there is no basis for a finding one way or the 

other—with respect to riparian rights acquired by the owner of 

the Aaron lots, or with respect to "accretion" to those lots. 

The short of the matter is that Agreed Issues #2 and #3 do not 

exist as issues in the context of the case as ultimately pre- 

sented to this Court. 

Similarly, Issue #4 involved the question of whether 

Aaron and wife had acquired any interest in the subject part of 

Kent Island Estates "by adverse possession."  There was no evi- 

dence in the testimony of Defendant Aaron, in the testimony of 

any other witness, or from any exhibit which would permit the 

conclusion that Mr. and Mrs. Aaron acquired adverse possession in 

the subject area—or, for that matter, in any other area.  Issue 

#4 did not materialize. 

With the possible exception of the overall general 

question posed by Agreed Issue #5 ("Did Aaron and wife convey any 

part of the subject area to East Bay Colony Associates by Exhibit 

id 
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G?"), the only issue in the case is that framed by counsel as #1: 

From the standpoint of both legal and equitable title, 
including estoppel, what is the legal effect of the Com- 
plainant cutting a channel through the subject area in 1970 
and 1971 with respect to: 

a-Ownership by the Complainant of the part of the sub- 
ject area south of such channel; 

b-Acquisition of title by East Bay Colony [Associates] 
in 1973, after such cut was made; and 

c-The effect on acquisition of title by East Bay Colony 
[Associates] in 1973, after such cut was made if (as 
contended by the Respondent, but denied by the Com 
plainant) such new channel thereafter represented the 
only useable entrance to Tolson's Creek? 

Argument 

In some respects, it is easier to state what this 

case does not involve than what it does.  It does not involve a 

conveyance of the subject land, which all parties agree was 

owned of record by the Plaintiff.  It does not involve an agree- 

ment between the parties to convey that land;  rather, the 

evidence discloses that there was no contact between the parties 

until after Defendants for the first time recorded conveyances in 

1973 by which they claimed lands then and for years previously 

owned of record by the Plaintiff and its predecessors in title. 

The Defendants claim under no instrument or agreement. 

Their "title" rests solely upon the creation by the Plaintiff— 

upon and across land then solely owned by it of record, upon and 

across land outside the bounds of Defendants' then-recorded 

title—of a new outlet to Tolson Creek.  The sum and substance 

of Defendants' arguments is that this action of the Plaintiff, 

on its own property, divested it of title to part of that proper- 

ty and transferred it, without solemnization of deed or agree- 

ment, to the Defendants. 

If the construction had been in another form, for in- 

stance a dwelling or even a fence. Defendants would hardly claim 

a similar result.  We submit that the construction of the new 

outlet to Tolson Creek was no different in kind or quality and 
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that the law recognizes no such distinction. 

Perhaps the closest analogy is to what in effect 

happened here—the creation of an "island" bounded by the Bay, 

the Creek, the old inlet and the new inlet.  In such a case, 

says Professor Tiffany flatly (2 Tiffany, Real Property (2nd 

eidtion) §544: 

An island which is formed, not fcy deposit or increase 
of alluvial matter, but by a change in the course of a 
river, operating to cut off from the mainland a portion 
of land previously constituting a part of the mainland, 
continues in the same ownership as before. 

See also §538 for the rule that this principle is not subject l 

distinction on the basis that the change was artificial rather 

than natural. 

When the Plaintiff cut a new inlet between Chesapeake 

Bay and Tolson Creek in 1970, this did no more to transfer its 

fee simple title to an adjoining landowner than did the cutting 

of the Chesapeake and Delaware Canal operate to transfer to 

Delaware the lands lying on the southeasterly side of the new 

waterway.  Defendants reach a different result only by what we 

respectfully submit is a tortured application of inapplicable 

principles of real property law, and particularly those relating 

to riparian rights. 

I.   DEFENDANTS ACQUIRED NO RIGHTS WHATSOEVER BY "ACCRETION." 

Defendants make no pretense that Aaron had any record 

title in the subject area to convey to East Bay Colony by Exhibit 

G.  Rather they state flatly, at page 4 of their Trial Memoran- 

dum, that "The doctrine by which the Defendants must own the land 

bounding Tolson Creek is that of accretion." 

At the outset, it should be noted that this is a 

different "accretion" than that referred to in abandoned Issue 

#3.  The "accretion" referred to in the Trial Memorandum is to 

the East Bay Colony tract—not to the Aaron lots in Kent Island 

Estates. 

fib 
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The difficulty here is that there is no evidence what- 

soever of any "accretion" as that terra is legally defined: "any 

increase of soil formed by the waters gradually or imperceptibly 

receding, or by alluvion in the same manner." Melvin v. Schles- 

singer, 138 Md. 337, 341. In B. & 0. R. R. Co. v^ Chase, 43 Md. 

23, 34, it is said that: 

By the common law it is well settled, that where land 
lies adjacent or contiguous to a navigable river, in which 
there is an ebb and flow of the tide, any increase of soil 
formed by the gradual and imperceptible recession of the 
waters, or any gain by the gradual and imperceptible forma- 
tion of what is called alluvion, from the action of the 
water in washing it against the fast land of the shore, and 
there becoming fixed as part of the land itself, shall 
belong to the proprietor of the adjacent or contiguous land. 
[Emphasis in original] 

We respectfully submit that "accretion" has no place in 

this case for two reasons:  (1) because the change did not come 

about "by gradual and imperceptible recession" and (2) more 

importantly, because the soil of the disputed area was not crea- 

ted or exposed by "recession" of any kind. 

(a)  "Gradual and imperceptible" 

Defendants all but concede that there was no "gradual 

and imperceptible recession."  Quoting Bosley v. Grand Lodge, 263 

Md. 303, 319, Defendants say that "Plaintiff's act (over a six- 

month period) of artificially moving the stream bed (a change by 

avulsion) would preclude the Defendants from obtaining the pro- 

tection of the above rule [relating to accretion]." 

The testimony was both undisputed and unequivocal that 

the change in the new outlet to Tolson's Creek was anything but 

"gradual and imperceptible."  It was the result of the efforts of 

the Plaintiff, through Tony Moore and Robert Snyder (and their 

heavy equipment) which caused a change which was both immediate 

and perceptible.  Agreed Fact #8 ("In the summer of 1970 and 

1971, the Complainant cut a channel through the then-existing bar 

from the Chesapeake Bay to Tolson Creek") is amply supported—and 

in no way contradicted—by the evidence offered by all parties. 

/// 
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(b) Absence of "recession" 

The important point, however, is that the land in 

dispute was not formed by a "recession" of any kind.  The Plain- 

tiff's expert witness testified flatly that, at least since 1933 

(T.55), "the ground has been continuous from the northern piece 

of property on down to the old natural outlet .... It was 

above mean high water" (T.56).  And, at T.99, he said ". . . the 

land form ... is in roughly the same position right now as it 

was in 1933 or 1937."  The eyewitnesses presented by the Plain- 

tiff were unanimous in their testimony that the subject area was 

at all times in existence as fast land. 

Defendants in their first argument rely primarily upon 

Bonelli Cattle Company v. Arizona, 414 U.S. 313.  Their reliance 

is misplaced.  As they indicate, the question viewed there by the 

Supreme Court involved "title to land abandoned by the stream 

of the Colorado River as a result of a federal rechanneling pro- 

ject [emphasis supplied]."  414 U.S. at 314-315.  The holding was 

that "ownership of the subject land is governed by federal law, 

and that the land surfaced by the narrowing of the river channel 

belongs, not to the State as owner of the riverbed, but to Bon- 

elli as riparian owner [emphasis supplied]."  414 U.S. at 317. 

We deal in this case not with "land abandoned by the 

stream" or "land surfaced."  We deal here with land which at all 

times covered by the evidence was fast land owned of record by 

the Plaintiff and its predecessors in title. 

(c) Alluvion 

Defendants do not refer in their Trial Memorandum to 

"alluvion"—seen in the earlier-cited cases as the alter ego of 

accretion.  Said the Court of Appeals in Linthicum v. Coan, 64 

Md. 4 39, 454:  "the leading characteristic of alluvion is the 

gradual and imperceptible extension of the land from the shore 

into the water." 

What is said before with respect to the facts of the 
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instant case thus applies equally to "alluvion."  There was no 

"gradual and imperceptible" extension of land.  There was no 

"extension" of land at all.  The land in dispute had always been 

there.  It was not made or created, directly or indirectly, by 

the Plaintiff—or by nature. 

II.  THERE IS NO BASIS FOR THE APPLICATION OF THE DOCTRINE OF 
"ESTOPPEL":  AND, IF THERE WERE, DEFENDANTS WOULD BE UNABLE 
TO ASSERT IT. 

Defendants point in their second argument to Plain- 

tiff's "permitting the Defendant [sic] to rely to its detriment 

on the new stream course as the boundary between the parcels." 

Citing most general language in 10 M.L.E. "Estoppel" §21, Defen- 

dants assert that Plaintiff "is equitably estopped to now enter- 

tain an ownership of lands contrary to that which it allowed and 

encouraged the Defendant [sic] to perceive in 1971 (emphasis 

supplied)." 

Confusingly, Defendants concede (page 11) that "Kent 

Island Estates in the present case has never assured East Bay 

Colony that it did not claim the lands sought in this proceed- 

ing."  Indeed it did not'. 

Again, the facts are undisputed.  None of the Defen- 

dants relied upon anything done by the Plaintiff.  Defendants' 

surveyor testified that in 1973, he reported a discrepancy in the 

Bay frontage called for in the deeds to Aaron and that which re- 

sulted from running the boundary to the new outlet.  It is con- 

ceded that there was nothing in the land records to explain this 

change.  It is conceded, and apparent from visual inspection of 

the property, that traces of the old outlet were (and are) appar- 

ent at the places where the deed course would have terminated. 

There is not even an intimation that the Defendants sought clari- 

fication from the Plaintiff. 

The conclusion is inescapable that the Defendants were 

"mislead" about their ownership of valuable Bay frontage to the 
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degree that they wanted to be mislead.  That was a gift horse 

into whose teeth they did not care to gaze too long. 

In Oklahoma v. Texas, 268 U.S. 25 2, the Supreme Court 

had before it a remarkably similar set of circumstances.  It 

held, at 257-258, that there was no estoppel present: 

The master conceded, and we agree with him . . . that 
the Durfee Company and its predecessors in purchasing did 
not in fact rely upon the Specht and Roberts plats or any 
statement of Roberts, but upon a report made by their at- 
torneys based on the record title, including the field 
notes; and that the alleged statement by Roberts to them, if 
made, was made after they had gone into possession and paid 
the purchase price.  In this situation, the asserted es- 
toppel must fail.  Only where conduct or statements are 
calculated to mislead a party and are acted upon by him in 
good faith to his prejudice can he invoke them as a basis of 
such an estoppel.  And if they relate to the title of real 
property where the condition of the title is known to both 
parties, or both have the same means of ascertaining the 
truth, there can be no estoppel. 

Here there were no statements by the Plaintiff—only the field 

notes of the surveyor (which disclosed the discrepancy) and the 

"report made by their attorneys based on the record title." 

Defendants assert, somewhat weakly, that after con- 

structing the new channel solely on Plaintiff's own land. Plain- 

tiff "made no attempt to notify the Defendant or its predecessor 

that the stream no longer, to its view, comprised the boundary 

between the properties."  Presumably the "stream" of which the 

Defendants speak is the new outlet;  and the short answer is that 

the Plaintiff never regarded the new outlet (or "stream") as a 

boundary of its property;  it could not have been expected to 

notify the Defendants that it did. 

The point is, however, that the Plaintiff's claims 

rested not only upon its recorded deeds, but the knowledge im- 

puted by the recorded deeds in Defendants' chain of title, up to 

1973.  When it received notice that Defendants were setting up a 

claim to lands not formerly within their title, but within Plaintiff 

record title. Plaintiff acted promptly to notify both the survey- 

or and the principal partner of East Bay Colony Associates—as 

both of them admitted on cross-examination. 

(rf 
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Prior silence by the Plaintiff as to its rights of 

record does not create an estoppel, even if it had dreamed that 

Defendants would attempt to usurp that title.  Klein v. Dove, 205 

Md. 285, 295-296; Cityco Realty Co. v. Slaysman, 160 Md. 357, 

363-364; Sachs & Sons v. Ward, 182 Md. 385, 395; Oberheim v. 

Reeside, 116 Md. 265, 276; Frazee v. Frazee, 79 Md. 27, 30.  See 

also, 10 M.L.E. "Estoppel" §49.  All of these authorities are 

fully in accord with the Supreme Court's decision in Oklahoma v. 

Texas, supra. 

Moreover, estoppel may not be invoked where means of 

knowledge of the true state of the title is equally available to 

both parties.  Cityco Realty Co. v. Slaysman, supra, at 363; 

Park Association v. Shartzer, 83 Md. 10, 13-14; Schaidt v. Blane, 

66 Md. 141, 148; Casey v^ Inloes, 1 Gill 430, 502. 

Plaintiff had no reason to assume that anyone would 

claim the land which it held by record title.  Much less would it 

expect Defendants, who held under a title expressly consistent 

with Plaintiff's title, to do so.  As said in Casey v. Inloes, 

supra, at 502, to cry before one was hurt under such circum- 

stances "would have been an act of supererogation." 

Defendants not only show no basis for an estoppel; they 

show also that, because they had equal means of informing them- 

selves of the true state of the title, they would not be entitled 

to claim it if such basis otherwise existed. 

III. PLAINTIFF HAS NOT INTERFERED WITH DEFENDANTS' "RIPARIAN 
RIGHTS" 

In their third argument. Defendants attempt to assert 

that Plaintiff has adversely affected their "riparian rights." 

To begin with, this claim is absolutely without factual founda- 

tion.  There is absolutely no evidence that the new channel cuts 

off the East Bay Colony tract from Chesapeake Bay or in any way 

inhibits access between any part of the East Bay Colony tract i 

and the Bay.  It is also undisputed that the old outlet was non- 
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navigable, in the sense that it would not support even the 

smallest craft; the new outlet is if anything slightly more 

usable for that purpose.  Officers of the Plaintiff denied in 

open court any interest or desire to hinder the Defendants in 

using the new outlet.  Not one instance has been cited in which 

the Defendants sought, or were denied, such use. 

Furthermore, the Defendants are again relying upon 

inapposite legal principles.  The underlying premise of Defen- 

dants1 argument may be absolutely and totally correct:  the 

Plaintiff could not interfere with the riparian rights which were 

appurtenant to the Defendant's property, including those of 

accretion, reliction, and avulsion.  But, that is not to say 

that the land which Defendants seek to claim is land subject to 

those rights—because in point of fact it is not.  The land 

claimed by the Defendants is fast land for years owned in fee 

simple absolute by the Plaintiff and its predecessors in title. 

In the context in which they assert it, the necessary 

and logical import of Defendants' contention is that their "ri- 

parian rights" are not simply traditional rights in submerged 

lands—"riparian rights" as Defendants view them embrace rights 

in the fast land owned in fee simple by their neighbors. 

The subject area of Kent Island Estates was at all 

times referred to in the testimony and exhibits of this case 

(from 1933 to 1976), fast land, owned by the Plaintiff and its 

predecessors in title.  No law, or principle of law, permits 

the Plaintiff to be disseized by works of internal improvement 

which it undertook within its own boundaries. 

IV.  TO THE EXTENT THAT ANY PRINCIPLE OF "RIPARIAN RIGHTS" IS 
INVOLVED HERE, THEIR APPLICATION DOES NOT ALTER OR AFFECT 
THE BOUNDARY BETWEEN THE PROPERTIES OF THE PARTIES. 

We have earlier urged that whatever occurred on the 

Plaintiff's property could not, and was not, a "riparian right" 

of the Defendants or their property.   At most, what is in- 
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volved here in the way of a "riparian right" is an act of what 

is defined by our Court of Appeals in Bosley v. Grand Lodge, 

supra, as an "avulsion":  the situation in which "a stream, which 

is a boundary, from any cause suddenly abandons its old and seeks 

a new bed."  In such cases, said the Court there: 

. . . such change of channel works no change of bound- 
ary; and that the boundary remains as it was, in the center 
of the old channel, although no water may be flowing therein 

See also to the same effect, Dept. of Natural Res, v. Ocean City, 

274 Md. 1, 15. 

As noted earlier. Defendants (page 5 of their Trial 

Memorandum) recognize that the change here was, in their words, 

"a change by avulsion."  Yet they seek to avoid the rule that 

a change by avulsion "works no change of boundary" by contending 

that "The Plaintiffs [obviously meaning 'Defendants'?] continue 

to enjoy protection afforded by the basic law of accretion." 

Presumably, this means that the Defendants may use the law of 

accretion to the effect that, as stated in Bosley v. Grand Lodge, 

supra, "the riparian owner's boundary line still remains the 

stream, although, during the years, by this accretion, the actual 

area of his possession may vary." 263 Md. at 319. 

A complete answer is that, whether or not the distinction 

is to Defendants' liking, the Court of Appeals has consistently 

recognized that the distinction exists.  Viewing the matter as an 

avulsion, and assuming (which Plaintiff disputes) that "avulsion" 

is applicable to tidal water, it is clear that the new outlet to 

the Creek did not affect the boundary. 

Conclusion 

For the reasons set forth herein. Plaintiff respectfully 

asks that the relief sought in its Bill of Complaint be granted. 

Respectfully submitted, 

John W. Sause, Jr. 

/(I J, Donald Braden 
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WALTER C. MYLANDER, IR- (1910-1966) 

CHARLES C.W. ATWATER 

DWICHT C. STONE 

EUGENE  A.ARBAUCH 

THOMAS A. SHEEHAN 

LAW OFFICES 

MYLANDER, ATWATER 8 STONE 
SUITE 1112, GRACE BUILDING 

CHARLES AND BALTIMORE STREETS 

BALTIMORE, MARYLAND 21202 

March 21, 1977 

TELEPHONE 

752-6254 

AREA CODE 301 

Honorable Harry E. Clark 
Court House 
Easton, Maryland 21601 

Re: Kent Island Estates Corporation, Inc. vs. 
East Bay Colony Association 
Circuit Court for Queen Anne's County 
Equity No. 5766  

Dear Judge Clark: 

We filed a trial memorandum at the time of the hearing on the merits 
which reviewed the law applicable to the case. We did not, of course, 
review all of the evidence because it had not as yet been sufcmitted. 

We have received Plaintiff's memorandum and we do not propose to file 
a new msmorandum as such; but I do wish to connent upon seme of the alle- 
gations in the memorandum, particularly those which the Plaintiff says 
are "not disputed". 

Plaintiff speaks of the "record title", particularly in paragraphs 
three and four, but he is confused as to the meaning of the record title. 

The record shows that frcm the time of the Atlas of Kent County in the 
1870's, the stream had been the dividing line between what was then the 
Benton Farm, later the Tolson Farm and now East Bay Colony Farm; and the 
Gibson Farm, now Kent Island Estates Corporation Farm was this stream. The 
first surveys on record and all subsequent surveys carry the title division 
line with point at the mouth of the stream. It drains another pond or lake, 
thence by and with the drain to said pond.  (See Exhibits D, F and H - all 
in the Plaintiff's chain of title.) The last survey lines were in the late 
40's by Metcalf. But Metcalf surveyed all "to the mouth of the stream", as 
did all previous descriptions and all subsequent descriptions. This was the 
"record title". 

Plaintiff speaks in paragraph 8 of Mrs. Quant's "intent" not to deprive 
the owner of East Bay Colony of its property. However, the effect of the 
action by Mrs. Quant and her corporation was uncontradicted. When a new 
opening was cut, the old stream channel silted over, was closed by accretion 
and never reopened. 
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The testimony is also uncontradicted that in the 50's the adjoining 
owners on both sides of the creek attempted to relocate the opening in ap- 
proximately the middle of the sandbar across the mouth of the pond. It is 
strange that Mrs. Quant, in spite of her numerous visits, never saw this 
opening. 

We are at a loss to understand the significance Plaintiff seems to 
place upon the Aaron deeds: Exhibit L, the deed of Aaron to AARSCO, Inc. 
and Exhibit M, deed from AARSCO back to Aaron and wife as tenants in cotmon. 
These deeds included lots one and two in the third section of Kent Island 
Estates as well as the Benton Farm later conveyed to East Bay Colony Asso- 
ciates. There is no question in the case raised by the Plaintiff except in 
argument that the Aarons do not own lots one and two in the third section, 
which are inmediately adjacent to the north of the sandbar. 

In Argument Plaintiff repeats the statement that all parties agree 
that the subject land was owned "of record" by the Plaintiff. This is not 
accurate. The record title as above set forth bounded on the mouth of the 
stream. This is the "record title", and the Defendants have never conceded 
that the Plaintiff owns the property in question. The Plaintiff seeks to 
rely upon the tenporary location of this stream shown by one survey, made 
30 years prior to this litigation as distinguished fron all other evidence 
of where the stream bed may have been located at various times. There is no 
dispute that the stream fron earliest time known has been and we sutmit still 
is the boundary between the properties. This is clear fron every instrument 
of title and every agreement and every survey in the entire history. 

The Plaintiff argues that the removal of this boundary stream from one 
location to another by the action of the Plaintiff should have no more sig- 
nificance to change the title than the moving of a fence. If a fence were a 
boundary fence called for in the deeds of the parties, and one party moved it 
mthbut the knowledge and consent of the other party, and a purchaser fron 
the other party, relying upon the physical location of the fence called for 
in the deeds, we would be in a situation comparable to the present. It is 
the noving of a monunental boundary call by one party without the consent 
or the knowledge of the other, and the sale by that ignorant party's property 
to a third party that changes the boundary as a matter of law and creates 
rights by estoppel. 

Plaintiff argues that there are no rights acquired by the Defendants 
by accretion. The photograph showing the shoreline southerly fron the 
present stream channel opening shows an uninterrupted, unbroken shoreline 
which has been filled by the regular action of the water and the waves by 
gradual accretion. Where is the line on this unbroken shoreline to be 
placed if the Defendant acquired nothing by accretion. What should the 
Court do in the exercise of the equitable power to apportion accreted land? 
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The action of the Plaintiff in relocating the opening had the natural, 
gradual imperceptible effect of closing the old channel and building up a 
solid bar on the water line boundary of the Defendant's land. The surveyor 
called to make a survey by the purchaser and the purchaser's mortgagee in 
order to remove the typical title policy exception as to "any discrepancies 
in boundaries which would be shown by a modem survey", made his survey, 
followed the monumental call which historically had been the boundary - the 
stream. The surveyor relied upon established principles of surveying, and 
the purchaser, the purchaser's mortgagee, and the purchaser's title company 
relied upon a survey showing the present monumental boundaries of the 
property without knowledge that those boundaries had been changed by the 
Plaintiff's action. 

Plaintiff argues that none of the Defendants relied upon anything "done" 
by the Plaintiff, and therefore an estoppel cannot apply. The uncontradicted 
testimony is that the surveyor relied upon the physical condition created as 
a result of the Plaintiff's action; the Defendants, both purchaser and 
mortgagees relied upon the survey made in accordance with good surveying 
practices. The Plaintiff had the nerve to quote the principle applicable 
when the parties both have "equal" knowledge, when the evidence of the 
Plaintiff shows that the Defendants had no knowledge of the Plaintiff's 
action in relocating the stream which was the canmon boundary. This action 
by Plaintiff resulted in the old stream being closed by accretion. 

Very truly yours, 

/ I 

Charles C. W. Atwater 

CCWA:pal 

cc: William E. Dixon 
John W. Sause, Jr. 
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KENT ISLAND ESTATES 
CORPORATION, INC., 
a Maryland corporation, 
Stevensville, Maryland 21656 

Complainant 

EAST BAY COLONY ASSOCIATES, 
a limited partnership 
Serve on: 
WILLIAM E. DIXON, partner 
650 Ritchie Highway 
Severna Park, 
Anne Arundel County, 
Maryland 21146 

SAMUEL J. AARON 
416 North Charles Street 
Baltimore, Maryland 21201 

REBECCA AARON 
416 North Charles Street 
Baltimore, Maryland 21201 

MARYLAND NATIONAL REALTY 
INVESTORS, INC., 
a Maryland Corporation 
Serve on: 
JOHN M. NELSON, III 
Resident Agent, 
10 Light Street 
Baltimore, Maryland 21202 

JOHN M. NELSON, III, Trustee 
10 Light Street 
Baltimore, Maryland 21202 

WILLIAM T. DEFINE, Trustee 
10 Light Street 
Baltimore, Maryland 21202 

Respondents 

IN THE CIRCUIT COURT 

FOR QUEEN ANNE'S COUNTY 

CHANCERY NO. 5766 

JlVSEP 16 1977 

DECISION 

This controversy arises out of a dispute over the 

location of the division line between the property of the Com- 

plainant, Kent Island Estates Corporation, Inc., a Maryland 

corporation, and that of the Respondent, East Bay Colony Assoc- 

iates, a limited partnership.  The adjoining properties are now 
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known as Kent Island Estates, Section 3 (a part of what was 

formerly known as the Gibson, Moore or Cook farm) and hereinafter 

referred to as Kent Island Estates, and East Bay Colony (formerly 

known as the Benton or Tolson farm).  They are separated by the 

waters of Tolson Creek and an inlet from the Chesapeake Bay to 

Tolson Creek and are located along the Bay front of Kent Island 

in the Fourth Election District of Queen Anne's County, Maryland. 

The Complainant has asked this Court to decree that 

it has absolute ownership and right to dispose of the property 

the title to which is in dispute, to remove from its title the 

cloud of the Respondents' claims and to enjoin them, or any of 

them, from asserting any claims against, or with respect to the 

property in dispute by any action at law or otherwise. 

The other Respondents are joined herein solely because 

Mr. and Mrs. Aaron have a purchase money mortgage on the Benton 

farm and Messrs. Nelson and Devine and the Maryland National 

Realty Investors, Inc. are trustees and beneficiary, respectively, 

of a Deed of Trust on said farm given to secure the payment of 

part of the purchase money advanced to East Bay Colony Associates 

to enable them to purchase said farm. 

FACTS 

The facts in this case are virtually undisputed and 

may be summarized as follows: 

The Complainant acquired title to its property, which 

adjoins that of the Respondents, by a deed from the Romancoke 

Holding Company dated June 27, 1969, and recorded in Queen Anne's 

County Land Record Liber C.W.C. No. 42, folio 403 (Exhibit A). 

Exclusive of lot sales made by them to private individuals not 

here involved, the Plaintiff and its predecessors in title have 

had record title to that tract now known as Kent Island Estates, 

Section 3, from March 1950 up to the present time (Exhibits 
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A through F). 

The Respondent, East Bay Colony Associates, acquired 

title to the land adjoining the Complainant's land, hereinbefore 

described, by deed from Samuel J. Aaron and Rebecca Aaron, his 

wife, dated September 11, 1973, and recorded in Queen Anne's 

County Land Record Liber C.W.C. No. 77, folio 560 (Exhibit G). 

This property, variously known as the Benton or Tolson farm and 

now as East Bay Colony, was still being cultivated as a farm when 

the Court viewed it last year.  From 1949 to date, the Respondent, 

East Bay Colony Associates, and their predecessors in title had 

record title to said farm (Exhibits H through M) but had no 

record title to the hereinafter described property that is the 

subject of this dispute.  Prior to taking title to the Benton 

farm or Tolson farm in 1973, East Bay Colony Associates had this 

farm surveyed by Frederick Ward Associates and, in the course of 

making this survey (Stipulated Exhibit Q), the surveyor, in es- 

tablishing the Northerly boundary of the property, followed the 

Southerly boundary of Tolson Creek to the mid-channel line of the 

new inlet made by the Complainant to the waters of the Chesapeake 

Bay, instead of following the mid-channel line of the old inlet, 

which had been formed by the forces of nature and followed by 

J.B. Metcalfe, a respected and experienced local land surveyor, 

when he made separate surveys of both farms in 1948 and 1950 

(Exhibits H, I & C). 

The area which is the subject of this dispute is a 

part of Kent Island Estates not included within the lots into 

which the bulk of the tract was sub-divided.  As a matter of 

fact, this area is bound on the North by an extension of the 

Southerly line (being S. 520 5' E.) of Lot 1, Block B, Kent 

Island Estates, Section 3, until it intersects the Northwesterly 

line of Lot 55, Block Y in said subdivision as shown on the plat 

identified as Exhibit E, on the East by the waters of Tolson 
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Creek and the Southwesterly corner of said Lot 55, on the South 

by the mid-channel line of the old inlet from the Bay to Tolson 

Creek (but which is now plugged at its Westerly end by the forces 

of nature), and on the West by the waters of the Chesapeake Bay.-' 

See Exhibit E. 

Prior to the Ward survey of 1973, the record titles to 

both properties were entirely consistent and compatible with each 

other.  This is quite evident when the documents in the Complain- 

ant's chain of title (Exhibits A through F) are compared with 

those in the Respondents' chain of title (Exhibits H through M). 

The differences in location of the division line be- 

tween the two properties as established by Metcalfe when he sur- 

veyed the Benton farm in 1948 and the Gibson farm a year or two 

later and as established by Ward, when surveying the Benton farm 

in 1973, is graphically depicted on the plat of the same made by 

William R. Nuttle, a local, registered, land surveyor, last fall 
agreed 

and identified as/Exhibit R.  This difference in the location of 

subject division line is due in some, small part to the operation 

of the forces of nature over the past quarter of century, but for 

the most part it is due to the fact that Ward elected to use the 

new inlet created by the Complainant in 1970, rather than the old 

inlet created by the forces of nature, as the Northwesterly corner 

of the Benton farm.  As a result thereof, we have East Bay Colony 

Associates claiming title to the middle of the channel of the new 

inlet, the location of which inlet is depicted on aerial photo- 

graphs identified as Complainants' Exhibit 1, and Defendants' 

Exhibits 2 and 3.  Furthermore, since this litigation was in- 

stituted, we now find that the Aarons are claiming title to all 

of the land lying Northward of and between the center of the 

channel to the new inlet and the said Southerly line (being S. 

52° 05' E.) of Lot 1, Block B, Kent Island Estates, Section 3, 
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extended to its point of intersection with the Northwesterly line 

of Lot 55 in Block Y of said subdivision.  The Aarons claim the 

peninsula North of the new inlet on the premise that at one time 

it was below mean high water, but over the years emerged as fast 

land accreting in the process to them as the owners of the Benton 

farm and Lots 1 and 2 in Block B in Kent Island Estates, Section 

3. 

In 1960, Reginald Jones, a local clammer, who is now a 

real estate broker, observed a clam boat passing through the old 

inlet during a high tide when there was about two to two and a 

half feet of water in its channel.  However, he observed three 

days later that the Westerly or Bay shore end of the old inlet 

had closed up.  He was clamming off shore at the time.  He went 

on to testify that from the time he started clamming in 1957 to 

the present he has never known of anyone attempting to open up 

the old inlet. 

In 1955, the Respondent Samuel J. Aaron and one David 

M. Nichols, who was then one of the principal owners of Kent 

Island Estates through one of his various corporations, reached 

an agreement to dynamite a new outlet to the Bay through the 

narrowest part of the peninsula forming the Westerly boundary 

of Tolson Creek (i.e., the subject property).  This was done in 

the summer of 1955 with each contributing $750.00 to the cost 

thereof.  The purpose of creating this new inlet was to make the 

Bay accessible to the owners of lots in Kent Island Estates. 

(Defendants' Exhibits 4, 5, 6 and 7).  But, it turned out to be 

an exercise in futility, as the cut filled up almost immediately 

and no boats ever traversed it, according to the testimony of 

Mr. Aaron. 

However, in 1970 Mr. Ouandt, the then president and 

principal owner of Kent Island Estates Corporation, Inc., Com- 
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plainant herein, had more success when he had a new channel 

dredged through this peninsula.  One Tony Moore, a local drag 

line operator, who did the dredging, testified that he dredged 

the channel through the narrowest part of the peninsula to a 

depth of eight or nine feet and deposited the spoil from this 

dredging operation on both sides of the channel.  He stated it 

was cheaper to do this than to dredge out the old drain or inlet 

because he could go in a straight line. 

Quandt also engaged a small contractor, Robert E. Sny- 

der, who was born on Kent Island, to spread the spoil Moore had 

dredged and to dump rip rap and large sections or chunks of con- 

crete along the Bay side of the peninsula, as well as to place 

rip rap along both sides of the new inlet, to check erosion. 

Snyder testified that he did all of this except that he did not 

spread any of the spoil that had been deposited on the South side 

of the new inlet.  For a graphic description of how the rip rap 

and sections of concrete were deposited along the Bay shore of 

subject property and sides of the new inlet, see Defendants' 

Exhibits 1-A, 1-B, 1-C, 8 and 9 and Comp. Exhibits 8-A, 8-B and 

8-C.  It might be well to note that the Aarons' home located on 

said Lots 1 and 2 in Block B of the aforesaid subdivision is 

shown as the first white house one sees when looking North on 

Defendants' Exhibit 9.  It also should be noted that when the 

Court viewed subject property in company with counsel for all 

parties, we observed that the channel to the new inlet has filled 

in to a considerable extent.  One witness, John C. Mullen, who 

visited it in May of 1976 stated that the depth of the channel at 

that time was only 1.7 feet. 

Mr. Quandt embarked upon opening this new channel not 

only to make the Bay accessible to the owners of lots in Kent 

Island Estates but because he planned to construct and operate a 
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small marina on subject property.  However, Mr. Quandt's plans 

for a marina were no longer viable after the enactment of the 

Maryland Wetlands Act in 1970. 

The key witness for the Complainant was its expert, 

John C. Mullen.  Mr. Mullen was accepted by the Court as an ex- 

pert in the field of geology and certain sub-specialties thereof 

such as sedimentology (the science of describing, classifying and 

interpreting sediments and computing geologic time therefrom), 

geomorphology (the science of classifying and delineating coastal, 

glacial and arid land forms), and photogrammetry (the use of 

photography in surveying, map-making from photographs and inter- 

pretation of aerial and satellite photographs through the employ- 

ment of steroscopes and other optical instruments).  Indeed, not 

only were Mr. Mullen's academic credentials impressive, but co- 

incidentally he has for the last three years been working on a 

land development project for a client of his employer (E. D'App- 

olonia Consulting Engineers, Inc. of Pittsburg, Pennsylvania) 

located just North of Kent Island Estates and thus is quite famil- 

iar with many aspects of the geological development of Kent Island 

After studying and considering a number of charts, maps 

and aerial photographs dating from 1877 to 1976 (Plaintiff's 

Exhibit 1 through 6 and Defendants' Exhibits S and T) and after 

having made a personal inspection of subject area, Mr. Mullen 

reached the following conclusions, with which the Court is in 

complete accord: 

a.  That subject property, i.e., the peninsula herein- 

before described, has been fast land since sometime prior to 1933, 

which is to say that it has been above mean high water and not 

subject to the ebb and flow of average tides for at least the 

past forty-five years.  Furthermore, this land form has been 

attached to the Kent Island Estates tract since sometime prior to 
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1933, has not substantially changed its position or location since 

that date and has not substantially changed its shape until 1970 

when the new inlet was cut through it. 

b. This land form was formed by the action of a strong 

seasonal current running from North to South in the Chesapeake 

Bay parallel to the Western Shore of Kent Island.  This current 

is the dominant environmental or ecological force in the Kent 

Island area and has caused the closing of other creeks located 

along the Eastern Shore of the Chesapeake Bay, which in the past 

were accessible to the Bay by typical bay craft.  Likewise, it 

is also responsible for the seasonal plugging of the little in- 

lets that lead from these creeks into the Bay. 

c. The old inlet is the only natural drain for the 

waters of Tolson Creek to the Chesapeake Bay and has served as 

such ever since the mouth of this creek was closed sometime 

between 1877 and 1933.  However, it is the type of drain that 

opens and closes at different times depending on the character 

of the environmental or ecological conditions prevailing.  For 

instance, at times when precipitation was heavy and frequent, 

the foliage sparce along the banks of Tolson Creek and its drain 

and the influence of the aforesaid current at a minimum, the 

impounded waters of Tolson Creek would reach such an elevation 

as would cause them to overflow into the Bay through the channel 

of the old inlet.  This would open up and clean out this channel, 

after which the old inlet would become navigable at least for 

small craft until it was again plugged by the action of the afore- 

said current.  This was borne out by the testimony of Ruby C. 

Quandt and the aforesaid Tony Moore.  Mrs. Quandt, who is the 

widow of the late Mr. Quandt and now the principal owner of the 

complainant corporation, testified that she was down to the old 

inlet in the early 1950s and found it to be open and six feet wide 
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She did not know how deep the water was but was afraid to attempt 

to ford it even on a log.  Mr. Moore testified that the wind 

usually blows from the North or Northwest all winter and plugs 

the little inlets, which are opened in the Spring by the heavy 

Spring rains and change in wind direction to the South. 

c. That when the new inlet was opened, it took pres- 

sure off the old inlet so that its plug will probably not be 

broken again unless and until the new inlet is plugged.  Mr. 

Mullen is supported in this conclusion by Mr. Tony Moore who 

testified that the effect of the new inlet was to prevent the 

old inlet from opening up. 

d. The bed or course of the channel to the old inlet 

from its Easterly end to the point where it was plugged is still 

discoverable by ground observation as Mr. Mullen had no difficulty 

in locating it when he inspected subject area in May of 1976. 

He testified that although it was dry for the most part of its 

length, it had clearly defined banks and was filled with water 

at its Easterly end. 

The said Ruby C. Quandt has lived in Section 1 of Kent 

Island Estates for the past twenty-six years, sold lots for the 

aforementioned David M. Nichols in Kent Island Estates from 1950 

to 1959, after which she had the exclusive listing for all unsold 

lots in Section 3 of Kent Island Estates.  In 1969, she and her 

husband, through their corporation, the said Kent Island Estates 

Corporation, Inc., purchased from the Romancoke Holding Company 

all the property that corporation owned on Kent Island.  Her 

husband died April 23, 1975.  Mrs. Quandt testified that the 

peninsula or bar, which we have designated as the subject proper- 

ty, was used as a private beach during the 1950s by the late 

Judge Michael Paul Smith, who was the principal owner of the 

Romancoke Holding Company, has always been used as a private 
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beach and never was intended for the use of, or permitted to be 

used by, the community. 

The aforesaid Reginald Jones testified that when the 

aforesaid Samuel J. Aaron put a fence along the Southerly bound- 

ary of Lot 1 in Block B. of Kent Island Estates, Section 3 and 

across the road to the beach (subject property), he and Mr. 

Quandt pulled the fence up so they could get to the beach. This 

road has been kept open ever since and was open when the Court 

viewed subject property last year.  It should be noted that when 

the Complainant corporation conveyed all of the roads, roadways, 

alleys and streets in the first, second and third sections of 

the sub-division known as Kent Island Estates to Kent Island 

Estates Road Construction and Maintenance Association, Inc. by 

deed and agreement dated January 20, 1970, and recorded in Queen 

Anne's County Land Record Liber No. 45, folio 640 (Comp. Exhibit 

10), it expressly reserved from said conveyance the roadway or 

street known as Bay Drive, which lies South of an extension of 

the Southerly line of Lot 1, Block B, being S. 52o 05' E., until 

it intersects the Northwesterly line of Lot 55, Block Y, 3rd 

Section, Kent Island Estates.  The short of it is that the Com- 

plainant herein and its aforesaid predecessors in title have 

always exercised exclusive dominion over the property that is 

the subject of this controversy under the belief that they had 

a good, merchantable and unencumbered fee simple title thereto. 

Mrs. Quandt, an officer and director of the Complainant 

herein at all pertinent times, and now its president, testified 

that there was never any intention to deprive the owners of the 

Benton farm of their riparian rights in any way whatsoever or in 

any way to limit them in the enjoyment of their property and 

Tolson Creek.  No evidence was adduced to show that these rights 

have in any way been adversely affected or abridged by the crea- 

iZo - 10 



I i 



I 

tion of a new inlet through subject property. 

J. Tilghman Downey, Jr., a land surveyor and civil 

engineer associated with the aforesaid Fred Ward Associates, 

was in charge of and conducted the survey of the Benton farm at 

the time it was acquired by East Bay Colony Associates.  Mr. 

Downey testified that when he made the survey, the old inlet 

was closed so he used the new inlet as the Northwest boundary 

of the Benton farm.  He further testified that in making this 

survey he relied upon the deed and agreement between the Kent 

Island Holding Company, Inc. and Chesapeake Bay Corporation, 

dated October 25, 1950, and recorded in Queen Anne's County Land 

Record Liber N.B.W. No. 7, folio 564 (Exhibit D), Metcalfe's 

Certificate of the survey he made of the Benton farm in August 

of 1948 (Exhibit H), and upon the deed from David M. Nichols 

et ux to Samuel J. Aaron et ux dated September 28, 1948, and 

recorded in Queen Anne's County Land Record Liber N.B.W. No. 2, 

folio 4 (Exhibit K). 

ISSUES 

Prior to the trial, counsel for all parties submitted 

to the Court five issues which they agreed would be generated 

by the evidence that would be adduced at the trial.  However, 

when the trial concluded, the only issues that survived were 

issues one and five, which are as follows: 

1.  From the standpoint of both legal and equitable 
title, including estoppel, what is the legal 
effect of the Complainant cutting a channel 
through the subject area in 1970 and 1971 with 
respect to: 

a-Ownership by the Complainant of the part of 
the subject area south of such channel; and 

b-Acquisition of title by East Bay Colony in 
1973, after such cut was made; and 

c-The effect on acquisition of title by East 
Bay Colony in 1973, after such cut was made 
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if (as contended by the Respondent, but 
denied by the Complainant) such new channel 
thereafter represented the only useable 
entrance to Tolson's Creek? 

5.  Did Aaron and wife convey any part of the subject 
area to East Bay Colony Associates by Exhibit G? 

RESOLUTION OF ISSUES 

After having carefully considered all of the evidence 

and the arguments of counsel, both oral and written, the Court 

is of the firm opinion that all of the issues in this case must 

be resolved in favor of the Complainant for the reasons set forth 

in counsel for the Complainant's very persuasive Memorandum, 

which Memorandum the Court adopts as part of its Opinion by 

attaching hereto an exact copy thereof designated "Appendix A" 

and incorporating the same herein by reference. 

Therefore, in answer to Issue 1-a, the Court holds that 

the ownership by the Complainant of that part of subject area 

that lies between the old and new channels or inlets was not in 

any way affected by the Complainant cutting a new channel through 

subject area in 1970 and 1971. 

In answer to Issue 1-b, the Court holds that the ac- 

quisition of the Benton farm by East Bay Colony Associates in 

1973 did not change its boundary between Tolson Creek and the 

Chesapeake Bay, which we hold still runs along the center of the 

channel of the old inlet as mentioned and described in the pre- 

ceeding deeds to and surveys of said Benton farm. 

Answering Issue 1-c, the Court holds that there was no 

navigable channel between Tolson Creek and the Chesapeake Bay 

from sometime prior to 1933 until 1970 when the Complainant 

opened up the new inlet or channel through its property.  Certain- 

ly the evidence in this case makes it absolutely clear that the 

old inlet was only navigable on rare occasions and then only by 
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small craft.  It can no more be considered a navigable body of 

water than a town street which, due to bad drainage floods 

occasionally to such an extent that it can be navigated for a 

while by small craft.  However, since the Complainant did open 

a navigable channel through its property in 1970 connecting 

Tolson Creek with the Chesapeake Bay, we are of the opinion that 

it must allow East Bay Colony Associates and its successors,heirs ^pd 

assigns the right to use this inlet for the purpose of going to 

and from the Bay by boat for as long as the same is navigable; 

but, has no duty or obligation to keep the new inlet open to 

navigation. 

The answer to Issue No. 5 is "No". 

Consequently, the sum and substance of my decision may 

be said to be that the cutting of the new channel by the Complain- 

ant through its property did nothing to change the boundaries 

thereof or to impair or abridge the riparian rights of the Res- 

pondents in any way whatsoever; but that once having elected to 

open this new channel through its property the Complainant is not 

now in a position to prevent the Respondents, their heirs, suc- 

cessors and assigns, from utilizing the same to get from Tolson 

Creek to the Chesapeak Bay by boat and vice versa, with the 

understanding that the Complainant is under no duty to keep said 

inlet open to navigation. 

•k   "k   "k   "k   "k   -k   "k 

For the reasons hereinbefore cited, it is this 15th 

day of September, 1977, by the Circuit Court for Queen Anne's 

County, in Equity, ADJUDGED, ORDERED AND DECREED that: 

A.  The claims of the Respondents herein to any part 

of that peninsula bound on the North by the Southerly line or 

boundary (being South 52° 05' East) of Lot 1 in Block B of Kent 
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Island Estates, Section 3, extended to the Northwesterly boundary 

of Lot 55 in Block Y in said subdivision, on the East by the 

waters of Tolson Creek, on the South by the center of the channel 

of the old inlet and on the West by the waters of the Chesapeake 

Bay are entirely without merit. 

B. Insofar as the claims of Respondents herein are 

concerned, the Complainant has a good and merchantible fee simple 

title absolute in and to the above described subject area. 

C. Respondents herein, their heirs, successors or 

assigns, or any of them, are hereby enjoined from asserting any 

claims against, or with respect to the above described area by 

any action at law or otherwise. 

D. The cost of these proceedings shall be borne by 

the Respondents; and the Clerk of this Court is hereby directed 

to forthwith make and deliver copies of this Decision (except 

Appendix A attached thereto) to counsel of record for the parties. 
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A 

KENT ISLAND ESTATES 
CORPORATION, INC. 

Complainant 

vs. 

EAST BAY COLONY 
ASSOCIATES, et al. 

Respondents 

IN THE 

CIRCUIT COURT 

FOR 

QUEEN ANNE'S COUNTY 

Equity No. 5766 

PLAINTIFF'S MEMORANDUM 

The facts in the case are virtually undisputed and may 

accurately be summarized as follows: 

1. Exclusive of lot sales made by them to private 

individuals not here involved, the Plaintiff and its predecessors 

in title have had record title to the tract which came to be 

known as "Kent Island Estates, Section 3" (hereafter "Kent Island 

Estates") from March 1950 up to the present time (Exhibits A 

through F). 

2. The area which is the subject of this dispute was a 

part of Kent Island Estates but was not included within the lots 

into which the bulk of the tract was subdivided (Exhibit E). 

3. Between 1949 and 1973, the Defendants and their 

predecessors in title had record title to the tract which became 

known as East Bay Colony, formerly the Tolson farm (hereafter 

"East Bay Colony"), but had no record title to the subject part 

of Kent Island Estates (Exhibits H through M). 

4. Prior to 1973, the record title of the Kent Island 

Estates tract was entirely consistent with the record title of 

the East Bay colony tract.  Indeed, the record title of both 

tracts was based upon separate surveys by the same surveyor. 

This can be seen by a comparison of the deeds in the Plaintiff's 

chain of title (Exhibits A through F) with the deeds in the 

Defendants' chain of title (Exhibits H through M), but is also 

manifest from the graphic comparison of the boundary line between 

the two properties made by William R. Nuttle and introduced as 
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agreed Exhibit R. 

5. At least since 1933, the subject area of Kent 

Island Estates has been fast land, not subject to the ebb and 

flow of the tide, and attached to and part of the Kent Island 

Estates tract.  Based upon photographic evidence dating back to 

1933 (T.55) and his knowledge and training as an expert, John 

Mullen testified that CT.56): 

Based on the knowledge of the photographs we have [it] 
is my opinion that the ground has been continuous from the 
northern piece of property on down to the old natural out- 
let, if I can use that term, for that period ....  It was 
above mean high water. 

Again, at T.99: 

... it was obvious to me going through the exhibits 
in their preparation, that major changes had not occurred 
except up to the point at which the new inlet was installed 
[in 1970].  Other than that, the land form has the same 
shape.  It is in roughly the same position right now as it 
was in 1933 or 1937. 

6. The undisputed testimony of Ruby C. Quandt and 

Reginald Jones established that the area in question had been 

used and regarded by the Plaintiff and its predecessors in title 

during the entire period as a part of Kent Island Estates. 

7. The undisputed testimony of Robert Snyder and Tony 

Moore established that in 1970, the Plaintiff had attempted to 

open up the creek for use by small boats and that the location 

selected for the new outlet was that which would involve the 

least time and expense and would be entirely upon Plaintiff's 

property. 

8. Mrs. Quandt, at all times an officer and director 

of Plaintiff, testified without dispute that there was no inten- 

tion to deprive or affect the owner of the East Bay Colony prop- 

erty in its use of that property, or of Tolson's Creek.  In 

addition, the Defendants' offered no testimony whatsoever that 

they had been deprived or affected in their use of the Creek. 

9. Defendant Aaron testified that in the 1950's, a 

similar but singularly unsuccessful attempt had been made to open 

up Tolson's Creek in the same general vicinity as that used by 

I 
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the Plaintiff in 197Q.  This attempt was so abortive that Mrs. 

Quandt, who testified to frequent visits to the property, does 

not recall having seen it.  No evidence of any present trace of 

this opening was submitted by any party. 

Questions Presented 

Prior to trial, counsel framed and submitted to the 

Chancellor five "Agreed Issues."  These were based upon what 

counsel, in preliminary conferences, believed would be raised by 

the evidence presented at trial. 

At the trial, no evidence was presented with respect to 

the Deed of September 30, 1951, which pertained to the so-called 

Aaron lots in the Kent Island Estates subdivision and was the 

basis for Agreed Issues #2 and #3.  Because that deed was not 

introduced in evidence and in the absence of other evidence 

regarding it or the lots which it involved, there is now no 

"issue"—indeed, there is no basis for a finding one way or the 

other—with respect to riparian rights acquired by the owner of 

the Aaron lots, or with respect to "accretion" to those lots. 

The short of the matter is that Agreed Issues #2 and #3 do not 

exist as issues in the context of the case as ultimately pre- 

sented to this Court. 

Similarly, Issue #4 involved the question of whether 

Aaron and wife had acquired any interest in the subject part of 

Kent Island Estates "by adverse possession."  There was no evi- 

dence in the testimony of Defendant Aaron, in the testimony of 

any other witness, or from any exhibit which would permit the 

conclusion that Mr. and Mrs. Aaron acquired adverse possession in 

the subject area—or, for that matter, in any other area.  Issue 

#4 did not materialize. 

With the possible exception of the overall general 

question posed by Agreed Issue #5 ("Did Aaron and wife convey any 

part of the subject area to East Bay Colony Associates by Exhibit 

/37 



I I 



- 4 - 

G?"), the only issue in the case is that framed by counsel as #1 

Prom the standpoint of both legal and equitable title, 
including estoppel, what is the legal effect of the Com- 
plainant cutting a channel through the subject area in 1970 
and 1971 with respect to: 

a-Ownership by the Complainant of the part of the sub- 
ject area south of such channel; 

b-Acquisition of title by East Bay Colony [Associates] 
in 1973, after such cut was made; and 

c-The effect on acquisition of title by East Bay Colony 
[Associates] in 1973, after such cut was made if (as 
contended by the Respondent, but denied by the Com 
plainant) such new channel thereafter represented the 
only useable entrance to Tolson's Creek? 

Argument 

In some respects, it is easier to state what this 

case does not involve than what it does.  It does not involve a 

conveyance of the subject land, which all parties agree was 

owned of record by the Plaintiff.  It does not involve an agree- 

ment between the parties to convey that land;  rather, the 

evidence discloses that there was no contact between the parties 

until after Defendants for the first time recorded conveyances in 

1973 by which they claimed lands then and for years previously 

owned of record by the Plaintiff and its predecessors in title. 

The Defendants claim under no instrument or agreement. 

Their "title" rests solely upon the creation by the Plaintiff— 

upon and across land then solely owned by it of record, upon and 

across land outside the bounds of Defendants' then-recorded 

title—of a new outlet to Tolson Creek.  The sum and substance 

of Defendants' arguments is that this action of the Plaintiff, 

on its own property, divested it of title to part of that proper- 

ty and transferred it, without solemnization of deed or agree- 

ment, to the Defendants. 

If the construction had been in another form, for in- 

stance a dwelling or even a fence. Defendants would hardly claim 

a similar result.  We submit that the construction of the new 

outlet to Tolson Creek was no different in kind or quality and 
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that the law recognizes no such distinction. 

Perhaps the closest analogy is to what in effect 

happened here—the creation of an "island" bounded by the Bay, 

the Creek, the old inlet and the new inlet.  In such a case, 

says Professor Tiffany flatly (2 Tiffany, Real Property (2nd 

eidtion) §544: 

An island which is formed, not by deposit or increase 
of alluvial matter, but by a change in the course of a 
river, operating to cut off from the mainland a portion 
of land previously constituting a part of the mainland, 
continues in the same ownership as before. 

See also §538 for the rule that this principle is not subject ^-"^ 

distinction on the basis that the change was artificial rather 

than natural. 

When the Plaintiff cut a new inlet between Chesapeake 

Bay and Tolson Creek in 19 70, this did no more to transfer its 

fee simple title to an adjoining landowner than did the cutting 

of the Chesapeake and Delaware Canal operate to transfer to 

Delaware the lands lying on the southeasterly side of the new 

waterway.  Defendants reach a different result only by what we 

respectfully submit is a tortured application of inapplicable 

principles of real property law, and particularly those relating 

to riparian rights. 

I.   DEFENDANTS ACQUIRED NO RIGHTS WHATSOEVER BY "ACCRETION." 

Defendants make no pretense that Aaron had any record 

title in the subject area to convey to East Bay Colony by Exhibit 

G.  Rather they state flatly, at page 4 of their Trial Memoran- 

dum, that "The doctrine by which the Defendants must own the land 

bounding Tolson Creek is that of accretion." 

At the outset, it should be noted that this is a 

different "accretion" than that referred to in abandoned Issue 

#3.  The "accretion" referred to in the Trial Memorandum is to 

the East Bay Colony tract—not to the Aaron lots in Kent Island 

Estates. 
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The difficulty here is that there is no evidence what- 

soever of any "accretion" as that term is legally defined: "any 

increase of soil formed by the waters gradually or imperceptibly 

receding, or by alluvion in the same manner." Melvin v. Schles- 

singer, 138 Md. 337, 341. In B. & 0. R. R. Co. v^ Chase, 43 Md. 

23, 34, it is said that: 

By the common law it is well settled, that where land 
lies adjacent or contiguous to a navigable river, in which 
there is an ebb and flow of the tide, any increase of soil 
formed by the gradual and imperceptible recession of the 
waters, or any gain by the gradual and imperceptible forma- 
tion of what is called alluvion, from the action of the- 

water in washing it against the fast land of the shore, and 
there becoming fixed as part of the land itself, shall 
belong to the proprietor of the adjacent or contiguous land. 
[Emphasis in original] 

We respectfully submit that "accretion" has no place in 

this case for two reasons:  (1) because the change did not come 

about "by gradual and imperceptible recession" and (2) more 

importantly, because the soil of the disputed area was not crea- 

ted or exposed by "recession" of any kind. 

(a)  "Gradual and imperceptible" 

Defendants all but concede that there was no "gradual 

and imperceptible recession."  Quoting Bosley v. Grand Lodge, 263 

Md. 303, 319, Defendants say that "Plaintiff's act (over a six- 

month period) of artificially moving the stream bed (a change by 

avulsion) would preclude the Defendants from obtaining the pro- 

tection of the above rule [relating to accretion]." 

The testimony was both undisputed and unequivocal that 

the change in the new outlet to Tolson's Creek was anything but 

"gradual and imperceptible."  It was the result of the efforts of 

the Plaintiff, through Tony Moore and Robert Snyder (and their 

heavy equipment) which caused a change which was both immediate 

and perceptible.  Agreed Fact #8 ("In the summer of 1970 and 

1971, the Complainant cut a channel through the then-existing bar 

from the Chesapeake Bay to Tolson Creek") is amply supported—and 

in no way contradicted—by the evidence offered by all parties. 
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(b)  Absence of "recession" 

The important point, however, is that the land in 

dispute was not formed by a "recession" of any kind.  The Plain- 

tiff's expert witness testified flatly that, at least since 1933 

(T.55), "the ground has been continuous from the northern piece 

of property on down to the old natural outlet .... It was 

above mean high water" (T.56).  And, at T.99, he said ". . . the 

land form ... is in roughly the same position right now as it 

was in 1933 or 1937."  The eyewitnesses presented by the Plain- 

tiff were unanimous in their testimony that the subject area was 

at all times in existence as fast land. 

Defendants in their first argument rely primarily upon 

Bonelli Cattle Company v. Arizona, 414 U.S. 313.  Their reliance 

is misplaced.  As they indicate, the question viewed there by the 

Supreme Court involved "title to land abandoned by the stream 

of the Colorado River as a result of a federal rechanneling pro- 

ject [emphasis supplied]."  414 U.S. at 314-315.  The holding was 

that "ownership of the subject land is governed by federal law, 

and that the land surfaced by the narrowing of the river channel 

belongs, not to the State as owner of the riverbed, but to Bon- 

elli as riparian owner [emphasis supplied]."  414 U.S. at 317. 

We deal in this case not with "land abandoned by the 

stream" or "land surfaced."  We deal here with land which at all 

times covered by the evidence was fast land owned of record by 

the Plaintiff and its predecessors in title. 

(c)  Alluvion 

Defendants do not refer in their Trial Memorandum to 

"alluvion"—seen in the earlier-cited cases as the alter ego of 

accretion.  Said the Court of Appeals in Linthicum v. Coan, 64 

Md. 439, 454:  "the leading characteristic of alluvion is the 

gradual and imperceptible extension of the land from the shore 

into the water." 

What is said before with respect to the facts of the 
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instant case thus applies equally to "alluvion."  There was no 

"gradual and imperceptible" extension of land.  There was no 

"extension" of land at all.  The land in dispute had always been 

there.  It was not made or created, directly or indirectly, by 

the Plaintiff—or by nature. 

II.  THERE IS NO BASIS FOR THE APPLICATION OF THE DOCTRINE OF 
"ESTOPPEL":  AND, IF THERE WERE, DEFENDANTS WOULD BE UNABLE 
TO ASSERT IT. 

Defendants point in their second argument to Plain- 

tiff's "permitting the Defendant [sic] to rely to its detriment 

on the new stream course as the boundary between the parcels." 

Citing most general language in 10 M.L.E. "Estoppel" §21, Defen- 

dants assert that Plaintiff "is equitably estopped to now enter- 

tain an ownership of lands contrary to that which it allowed and 

encouraged the Defendant [sic] to perceive in 1971 (emphasis 

supplied)." 

Confusingly, Defendants concede (page 11) that "Kent 

Island Estates in the present case has never assured East Bay 

Colony that it did not claim the lands sought in this proceed- 

ing."  Indeed it did notI 

Again, the facts are undisputed.  None of the Defen- 

dants relied upon anything done by the Plaintiff.  Defendants' 

surveyor testified that in 1973, he reported a discrepancy in the 

Bay frontage called for in the deeds to Aaron and that which re- 

sulted from running the boundary to the new outlet.  It is con- 

ceded that there was nothing in the land records to explain this 

change.  It is conceded, and apparent from visual inspection of 

the property, that traces of the old outlet were (and are) appar- 

ent at the places where the deed course would have terminated. 

There is not even an intimation that the Defendants sought clari- 

fication from the Plaintiff. 

The conclusion is inescapable that the Defendants were 

"mislead" about their ownership of valuable Bay frontage to the 
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degree that they wanted to be mislead.  That was a gift horse 

into whose teeth they did not care to gaze too long. 

In Oklahoma v. Texas, 268 U.S. 252, the Supreme Court 

had before it a remarkably similar set of circumstances.  It 

held, at 257-258, that there was no estoppel present: 

The master conceded, and we agree with him . . . that 
the Durfee Company and its predecessors in purchasing did 
not in fact rely upon the Specht and Roberts plats or any 
statement of Roberts, but upon a report made by their at- 
torneys based on the record title, including the field 
notes; and that the alleged statement by Roberts to them, if 
made, was made after they had gone into possession and paid 
the purchase price.  In this situation, the asserted es- 
toppel must fail.  Only where conduct or statements are 
calculated to mislead a party and are acted upon by him in 
good faith to his prejudice can he invoke them as a basis of 
such an estoppel.  And if they relate to the title of real 
property where the condition of the title is known to both 
parties, or both have the same means of ascertaining the 
truth, there can be no estoppel. 

Here there were no statements by the Plaintiff—only the field 

notes of the surveyor (which disclosed the discrepancy) and the 

"report made by their attorneys based on the record title." 

Defendants assert, somewhat weakly, that after con- 

structing the new channel solely on Plaintiff's own land. Plain- 

tiff "made no attempt to notify the Defendant or its predecessor 

that the stream no longer, to its view, comprised the boundary 

between the properties."  Presumably the "stream" of which the 

Defendants speak is the new outlet;  and the short answer is that 

the Plaintiff never regarded the new outlet (or "stream") as a 

boundary of its property;  it could not have been expected to 

notify the Defendants that it did. 

The point is, however, that the Plaintiff's claims 

rested not only upon its recorded deeds, but the knowledge im- 

puted by the recorded deeds in Defendants' chain of title, up to 

1973.  When it received notice that Defendants were setting up a 

claim to lands not formerly within their title, but within Plaintiff 

record title. Plaintiff acted promptly to notify both the survey- 

or and the principal partner of East Bay Colony Associates—as 

both of them admitted on cross-examination. 
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Prior silence by the Plaintiff as to its rights of 

record does not create an estoppel, even if it had dreamed that 

Defendants would attempt to usurp that title.  Klein v. Dove, 205 

Md. 285, 295-296; Cityco Realty Co. v^ Slaysman, 160 Md. 357, 

363-364; Sachs & Sons v. Ward, 182 Md. 385, 395; Oberheim v. 

Reeside, 116 Md. 265, 276; Frazee v. Frazee, 79 Md. 27, 30.  See 

also, 10 M.L.E. "Estoppel" §49.  All of these authorities are 

fully in accord with the Supreme Court's decision in Oklahoma v. 

Texas, supra. 

Moreover, estoppel may not be invoked where means of 

knowledge of the true state of the title is equally available to 

both parties.  Cityco Realty Co. v. Slaysman, supra, at 363; 

Park Association v. Shartzer, 83 Md. 10, 13-14; Schaidt v. Blane, 

66 Md. 141, 148; Casey v. Inloes, 1 Gill 430, 502. 

Plaintiff had no reason to assume that anyone would 

claim the land which it held by record title.  Much less would it 

expect Defendants, who held under a title expressly consistent 

with Plaintiff's title, to do so.  As said in Casey v. Inloes, 

supra, at 502, to cry before one was hurt under such circum- 

stances "would have been an act of supererogation." 

Defendants not only show no basis for an estoppel; they 

show also that, because they had equal means of informing them- 

selves of the true state of the title, they would not be entitled 

to claim it if such basis otherwise existed. 

III. PLAINTIFF HAS NOT INTERFERED WITH DEFENDANTS' "RIPARIAN 
I!    RIGHTS" 

In their third argument. Defendants attempt to assert 

that Plaintiff has adversely affected their "riparian rights." 

To begin with, this claim is absolutely without factual founda- 

tion.  There is absolutely no evidence that the new channel cuts 

off the East Bay Colony tract from Chesapeake Bay or in any way 

inhibits access between any part of the East Bay Colony tract 

and the Bay.  It is also undisputed that the old outlet was non- 
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navigable, in the sense that it would not support even the 

smallest craft; the new outlet is if anything slightly more 

usable for that purpose.  Officers of the Plaintiff denied in 

open court any interest or desire to hinder the Defendants in 

using the new outlet.  Not one instance has been cited in which 

the Defendants sought, or were denied, such use. 

Furthermore, the Defendants are again relying upon 

inapposite legal principles.  The underlying premise of Defen- 

dants' argument may be absolutely and totally correct:  the 

Plaintiff could not interfere with the riparian rights which were 

appurtenant to the Defendant's property, including those of 

accretion, reliction, and avulsion.  But, that is not to say 

that the land which Defendants seek to claim is land subject to 

those rights—because in point of fact it is not.  The land 

claimed by the Defendants is fast land for years owned in fee 

simple absolute by the Plaintiff and its predecessors in title. 

In the context in which they assert it, the necessary 

and logical import of Defendants' contention is that their "ri- 

parian rights" are not simply traditional rights in submerged 

lands—"riparian rights" as Defendants view them embrace rights 

in the fast land owned in fee simple by their neighbors. 

The subject area of Kent Island Estates was at all 

times referred to in the testimony and exhibits of this case 

(from 1933 to 1976), fast land, owned by the Plaintiff and its 

predecessors in title.  No law, or principle of law, permits 

the Plaintiff to be disseized by works of internal improvement 

which it undertook within its own boundaries. 

IV.  TO THE EXTENT THAT ANY PRINCIPLE OF "RIPARIAN RIGHTS" IS 
INVOLVED HERE, THEIR APPLICATION DOES NOT ALTER OR AFFECT 
THE BOUNDARY BETWEEN THE PROPERTIES OF THE PARTIES. 

We have earlier urged that whatever occurred on the 

Plaintiff's property could not, and was not, a "riparian right" 

of the Defendants or their property.   At most, what is in- 
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volved here in the way of a "riparian right" is an act of what 

is defined by our Court of Appeals in Bosley v. Grand Lodge, 

supra, as an "avulsion":  the situation in which "a stream, which 

is a boundary, from any cause suddenly abandons its old and seeks 

a new bed."  In such cases, said the Court there: 

. . . such change of channel works no change of bound- 
ary; and that the boundary remains as it was, in the center 
of the old channel, although no water may be flowing therein 

See also to the same effect, Dept. of Natural Res, v. Ocean City, 

274 Md. 1, 15. 

As noted earlier. Defendants (page 5 of their Trial 

Memorandum) recognize that the change here was, in their words, 

"a change by avulsion."  Yet they seek to avoid the rule that 

a change by avulsion "works no change of boundary" by contending 

that "The Plaintiffs [obviously meaning 'Defendants'?] continue 

to enjoy protection afforded by the basic law of accretion." 

Presumably, this means that the Defendants may use the law of 

accretion to the effect that, as stated in Bosley v. Grand Lodge, 

supra, "the riparian owner's boundary line still remains the 

stream, although, during the years, by this accretion, the actual 

area of his possession may vary." 263 Md. at 319. 

A complete answer is that, whether or not the distinction 

is to Defendants' liking, the Court of Appeals has consistently 

recognized that the distinction exists.  Viewing the matter as an 

avulsion, and assuming (which Plaintiff disputes) that "avulsion" 

is applicable to tidal water, it is clear that the new outlet to 

the Creek did not affect the boundary. 

Conclusion 

For the reasons set forth herein. Plaintiff respectfully 

asks that the relief sought in its Bill of Complaint be granted. 

Respectfully submitted, 

John W. Sause, Jr. 

l^-lp 
J. Donald Braden 
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KENT ISLAND ESTATES 
CORPORATION, INC. 

Complainant 

vs 

EAST BAY COLONY 
ASSOCIATES, et al 

Respondents 

IN THE 

CIRCUIT COURT FOR 

QUEEN ANNE'S COUNTY 

Chancery No: 5766 

***** 

MR. CLERK: 

Please enter an appeal to the Court of Special Appeals of 

Maryland from the Decision dated September 15, 1977 and filed Septem- 

ber 16, 1977 in the above entitled matter. 

CHARLES C. W. ATWATER 
1112 W. R. Grace Building 
Baltimore, Maryland 21202 
752-6254 
Attorney for Defendants 

I HEREBY CERTIFY that a copy of the foregoing Notice of 

Appeal was mailed this //       day of (ll^Z^a/A/,   1977 to John W. Sause, 

Esquire at 204 North Commerce Street, Centreville, Maryland 21617. 

CHARLES C. W. ATWATER 
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THE COURT OF SPECIAL APPEALS OF MARYLAND — ANNAPOLIS, MD. 21404 

January  H,  1978 

irlea 
111 

Itlmor .rylam 

Corporat: 
iates, et al v.   Kent  Island Estates 

sn  Anne's  County 

fore 

Clerk of tl 
docket enti 

^ropriate 

Julius   A. 
Clerk 

JAR:shb 
cc: VMr. Charles W. Cecil, Clerk (with Petition and Order) 

Circuit Court for Queen Anne's County 
John W. Sause, Jr., Esquire 
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WALTER C. MY1.ANDER, IR. (1910-1966) 

CHARLES CW. ATWATER 

DWICHT C. STONE 

LAW OFFICES 

MYLANDER,ATWATER 8 STONE 
SUITE 1112. GRACE BUILDING 

CHARLES AND BALTIMORE STREETS 

BALTIMORE, MARYLAND 21202 
TELEPHONE 

752-6254 

AREA CODE 301 
EUGENE A.ARBAUCH 
THOMAS A.SHEEHAN 

December 15, 1977 

Ms. Sharon Braden, Clerk 
Court of Special Appeals 

of Maryland 
Court of Appeals Building 
Rowe Boulevard & Taylor Avenue 
Annapolis, Maryland 21401 

Re: Kent Island Estates vs. 
East Bay Colony, et al 

Appeal from Anne Arundel County 
Circuit Court, Chancery # 5766 

Petition for Extension of Time 

Dear Ms. Braden: 

The Petition for Extension of Time relates to 
an Appeal entered on October 13, 1977 from the Decision dated 
September 15, 1977, and filed September 16, 1977 of the Anne 
Arundel County Circuit Court. 

I have been in touch with Mr. McGrath and he will 
have a letter directly to you, specifically requesting a 30 day 
extension of time. 

Thank you for your help. 

Very truly ycurs, 

Gail D. Dobson, secretary 
Charles C. Atwater 

/s 

A/f 

FILED 





WALTER C. MYLANDER, JR. (1910-1966) 

CHARLES C.W. ATWATER 

DWIGHT C. STONE 

LAW OFFICES 
MYLANDER,ATWATER 8 STONE 

SUITE 1I12,GRACE BUILDING 
CHARLES AND BALTIMORE STREETS 

BALTIMORE, MARYLAND 21202 
TELEPHONE 

752-6254 

AREA CODE 301 
EUGENE A.ARBAUGH 

THOMAS A.SHEEHAN 

December 9, 1977 

Clerk, Court of Special 
Appeals of Maryland 

Court of Appeals Building 
Rower Boulevard & Taylor Avenue 
Annapolis, Maryland 21401 

Re: Appeal from Circuit Court of 
Queen Anne's County, No:5766 

Dear Sir: 

I shall appreciate it if you would present the 
enclosed Motion to the Court immediately.  Will you phone 
me when it is received by you, because I am somewhat concerned 
about the mail this time of the year. 

Thank you for your cooperation. 

Very  truly incurs, 

Charles C.W.   Atwater 

CCA:gd 
Enclosure 

cc:     John  W.   Sause,   Esquire 

FILED 
DEC 12 18TT 

JULIUS A. RQMAN0, 8t6§K 
,C0URT OP SPieiAU APP6AtS 

S>f MARYtANB 
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WALTER C. MYLANDER, IR. (1910-1966) 

CHARLES C.W. ATWATER 

DW1CHT C. STONE 

LAW OFFICES 

MYLANDER, ATWATER S STONE 
SUITE 1112,GRACE BUILDING 

CHARLES AND BALTIMORE STREETS 

BALTIMORE, MARYLAND 21202 
EUGENE A.ARBAUCH 

THOMAS A.SHEEHAN 

TELEPHONE 

752-6254 

AREA CODE 301 

December 14, 1977 

Ms. Sharon Braden, Clerk 
Court of Special Appeals 

of Maryland 
Court of Appeals Building 
Rowe Boulevard & Taylor Avenue 
Annapolis, Maryland  21401 

Re: Kent Island Estates vs 
East Bay Colony, et al 

Appeal from Anne Arundel County 
Circuit Court, chancery #5766 

Petition for Extension of Time 

Dear Ms. Braden: 

As per our telephone conversation on Monday, the 
12th regarding the above, enclosed please find the following: 

1. Copy of my letter notifying Anne Arundel 
County Circuit Court of Appeal 

2. Copy of my letter to Joseph McGrath, the 
Court Reporter, requesting him to prepare 
the final transcript 

3. Copy of Mr. McGrath's letter to me indicat- 
ing the need for an extension of time 

4. Two extra copies of the Motion and Order 
for Extension of Time 

If there is anything further you need, please call 
me.  I would appreciate it if you would call me when the Court 
grants or denies, as the case may be, the Motion. 

Thank you for your cooperation and assistance. 

Very truly yours. 

/s 
Enclosures 

FILED 
DEC 15 1977 

JULIUS A. ROMANO. CLEWC 
COURT OF SPECIAL APPEALS 

OF MARYLAND 

Gail D. Dobson, secretary 
Charles C.W. Atwater 
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IN THE COURT OF SPECIAL APPEALS OF MARYLAND 

EAST BAY COLONY ASSOCIATES, 
et al 

Appellants 

vs 

KENT ISLAND ESTATES CORPO- 
RATION, INC. 

Appellee 

FROM THE 

CIRCUIT COURT 

FOR 

QUEEN ANNE'S COUNTY 

Chancery No: 5766 

MOTION AND ORDER FOR EXTENSION 
OF TIME FOR FILING RECORD 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

East Bay Colony Associates, et al. Appellants in the 

above entitled matter respectfully move that this Court grant an 

extension of time for filing the record in this matter, and for 

cause for said Motion say: 

1. The Appeal was filed on October 13, 1977. 

2. The transcript of the testimony was promptly ordered 

from the court reporter, but it has not been yet filed, and it is 

necessary to have an extension of time for the filing for thirty 

(30) days. 

Respectfully submitted: 

Charles C.W. Atwater 
1112 W.R. Grace Building 
Baltimore, MD 212 02 
(301) 752-6254 
Attorney for Appellants 

I HEREBY CERTIFY that on this £ day of December, 

1977 a copy of the foregoing Motion and Order for Extension of 

Time were mailed to John W. Sause, Esquire at 204 North Commerce 

Street, Centreville, Maryland 21617, attorney for Appellees. 

FILED 
DEC 12  1977 

JULIUS A. ROMANO, CLIRK 
COURT OF SPECIAL APHAU 

OF MARYLAND 

Charles C.W. Atwater 
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EAST BAY COLONY ASSOCIATES, 
et al 

Appellants 

I 

IN THE COURT OF SPECIAL APPEALS OF MARYLAND 

vs 

KENT ISLAND ESTATES CORPO- 
RATION, INC. 

Appellee 

FROM THE 

CIRCUIT COURT 

FOR 

QUEEN  ANNE'S   COUNTY 

Chancery No:   5766 

***** 

ORDER 

d, it is this 3^ ^ day ofAftf^y^A , 1977 

Upon the foregoing Motion for Extension of Time to 

by the 

Court of Special Appeals of Maryland, hereby 

ORDERED that the time for filing the record in this 

matter be, and is hereby, extended until January 13, 1978. 

/S3 
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Deceniber 23,   19 77 

Court of Soecial Appeals 
Court of Apneals Building 
Rowe Boulevard and Talyor Ave. 
Annapolis, Maryland  21401 

Re: Kent Island Estates, Inc. vs 
East Bay Colony Associates, et al 

Trial:  December 8, 1976 in Circuit Court 
for Queens Anne's County 

Dear Court of Special Appeals; 

Due to an excessive back log, I will be unable to 
prepare the transcript on the above matter within the given 
period of time. 

Therfore, I am notifying Counsel and The Court of Special 
Appeals that I wish to qet a thirty day extension to complete 
the transcript. 

Very Truly Yours, 

c^^^?^^^^^^ 
Joseph Mc Grath 
Court  Reporter 

PILED 
JULIUS A. ROMANO 

/S't 
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CHARLES Ci-.Ara-ATBH. 

P.iK.m  CSTONi 

( i !.FS!-   A. ARUAUCtl 

rilOK'.^s A.SHCCHAN 

LAW OFFICES • 

MYLANDnR,ATWATER 8 STONE 
SUITE III2.CRACE BUILDING 

CHARLES AND BALTIMORE STR£ETS 
BALTIMORE, MARYLAND 21202 

niiPHCKa 

AP.FA COt.t 301 

October  11,   197 7 

Mr. Joseph McGrath 
Consolidated Reporting 
12611 Cambleton Drive 
Upper Marlboro, MD 20870 

Re: Kent Island Estates, Inc. vs 
East Ray Colony Associates, et al 

Trial: December 8, 197 6 in Circuit Court 
for Queen Anne's County 

Dear Mr. McGrath 

__    * arn filing an appeal in the above captioned case.  Please 
prepare the remaining transcript of the December 8th proceedings 

me if you wish a deposit. 

Very truly yours. 

Please advise 

Charles C. W. Atwater 

CCWA:qc 

/sf 
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v   v.rt :-•. c, MYIAN'DF.K.IK. flOlO-I'JfiOi 

Cl \.\i- I f. C.W. ATOVMIK 

DWicirr c.srost 

ELC.F.NE A.AH.BAI'C.H 

11 IO.MAS A. SHf F.HANJ 

LAW OFFICES 

MYLAND?iR,AlWATER 8 STONE 
SUIlt 1112.GRACE BUILDING 

CHARLES AND BALTIMORE STREETS 
BALTIMORE, MARYLAND 21202 

October 11, 1977 

Clerk, Circuit Court 
of Anne Arundel County 

Court House 
Centreville, MD  21617 

TFLEI'ilONt 

AREA CODE 301 

Re: Kent Island Estates, vs 
East Bay Colony, et al 

Chancery No: 5766 

Dear Mr. Clerk: 

_ • Enclosed please find the original and two copies of 
my Notice to enter Appeal. 

Also enclosed is my check in the amount of $105, as 
per our telephone conversation of today's date, which breaks 
down as follows: 

Sheriff Baltimore City $50.00 
Sheriff A.A. County 10.00 
Appearance fee-Plaintiff 10.00 
Appearance fee-Defendant 10.00 
Preparation of Record 2 5.00 

Also enclosed is ray check in the araount of $30.00 made 
payable to the Clerk of the Court of Special Appeals. 

Reporter. 
I have ordered the transcript prepared by the Court 

Very truly yours. 

Charles C. W. Atwater 

CCv7A:gc 
Enclosures 

/6C 
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Deceraber 12. 197-7 

Charles C. V.   At'^ater. Esaulre 
Nylander, Atvater ^t Stone 
Suite I??,Grace BullcUng 
Charles and Baltinore Streets 
Baltimore, Maryland   21202 

Re: Kent Island Estates. Inc. vs 
East Hay Colony Associates, et al 

Dear Mr. At-vater: 

Due to an excessive back log,  I will be unable to 
prepare the transcrlot on the above matter within the 
given period of time. 

Therefore, I am notifing Counsel that I wish to 
get an extension of time to complete the transcript. 

Very truly yours. 

Joseph Mc Grath 
Court Reporter 

/57 
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THE COURT OF SPECIAL APPEALS OF MARYLAND — ANNAPOLIS, MD. 21404 

February 9, 1978 

Charles C. W. Atwater, Esquire 
1112 W. R. Grace Building 
Baltimore, Maryland  21202 

Re:  East Bay Colony Associates, et al v. Kent Island Estates 
Corporation, Inc. 
Chancery No. 5766 
Circuit Court for Queen Anne's County 

Dear Mr. Atwater: 

This refers to your Motion and Supplemental Motion for 
extension of time for transmitting the record on appeal 
to this Court.  Please be advised that by Order dated February 
8, 1978, the time has been extended up to and including 
February 13, 1978.  On the same date. Chief Judge Richard P. 
Gilbert signed the Order attached to your Supplemental Motion 
providing for the transmission of the record on appeal to this 
Court on or before March 31, 1978, in the captioned case. 

The original Petitions and Orders are being forwarded to 
the Clerk of the Circuit Court for Queen Anne's County for 
appropriate docket entry and inclusion in the record. 

Very truly yours. 

Julius A. Romano 
Clerk 

JAR/nze 

cc: i/ftfr. Charles W. Cecil, Clerk (with Petitions and Orders) 
Circuit Court for Queen Anne's County 
John W. Sause, Esquire 

ist 
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IN THE COURT OF SPECIAL APPEALS OF MARYLAND 

EAST BAY COLONY ASSOCIATES,      *       FROM THE 
et al 

Appellants 

vs 

KENT ISLAND ESTATES CORPO- 
RATION, INC. 

FILffl 
ellee 

CIRCUIT COURT 

FOR 

QUEEN ANNES1 COUNTY 

Chancery No: 5766 

FEB 8 19T8 
SUPPLEMENTAL  PETITION  FOR  EXTENSION 

ULIUS A. M^'NO. CLtRK 0F   TIME   F0R   FILING   RECORD 
( OURT OF SPECIAL APPEALS       

OF   MARYLAND 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

The Petition of East Bay Colony Associates, Appellants, 

by Charles C.W. Atwater, their attorney, respectfully shows: 

1. Appellants' counsel has been in touch with the Court 

Reporter who should prepare the transcript of testimony in this 

case.  He was first informed that some extension of time would be 

required because of the press of business in the courts, whereby 

the court reporter could not complete the transcript.  Subse- 

quently, he was informed that the court reporter could not find 

"some" of his notes and that the court reporter would confirm 

this fact to the Court of Appeals by direct letter, with a copy 

to the attorney for Appellants. 

2. Appellants' counsel has been endeavoring to reach the 

court reporter for several weeks and has been unable to contact 

him personally.  The secretary of Judge Clark, who was the trial 

judge in the Circuit Court for Queen Annes' County, when she was 

informed of the situation, said that she would speak to the judge 

and have him request the court reporter to act.  Nothing further 

has been heard from the reporter even after this. 

/si 
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3. A Petition for Extension of Time was filed on January 

11, 1978 to extend the time for 30 days from January 13, 1978, 

which was the date the transcript and the record should have 

been filed with the court.  This was to be supplemented by the 

letter from the Court Reporter, which counsel for Appellants 

has been unable to obtain.  Time is now growing short, even if 

the court grants the extension requested. 

4. The last word counsel had from the reporter was that 

he was still trying to find the balance of his notes.  In the 

event the reporter is unable to find the balance of his notes, 

it will be necessary for counsel for Appellants and counsel for 

Appellee to get together and possibly confer with the Court to 

see if an agreed statement of the testimony of the second day of 

trial can be prepared.  This obviously will be impossible within 

the present time. 

5. Counsel for Appellant has consulted with counsel for 

Appellee and informs the court that there is no objection to 

this extension by counsel for Appellee. 

WHEREFORE your Petitioner prays that this court may, by 

its order, extend the time for filing the record in the above 

entitled case to March 31, 1978. 

CHARLES C.W. ATWATER 
1112 W.R. Grace Building 
Baltimore, Maryland 21202 
(301) 752-6254 
Attorney for Appellants 

-2- 
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I HEREBY CERTIFY that on this day of February, 

19 78 a copy of the foregoing Supplemental Petition for Extension 

of Time for Filing Record was mailed to John W. Sause, Esquire 

at 204 North Commerce Street in Centreville, Maryland 21617, 

attorney for Appellees. 

CHARLES C.W. ATWATER 
Attorney for Appellants 

til 
-3- 
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IN THE COURT OF SPECIAL APPEALS OF MARYLAND 

EAST BAY COLONY ASSOCIATES, 
et al 

Appellants 

vs 

KENT ISLAND ESTATES CORPO- 
RATION, INC. 

Appellee 

FROM THE 

CIRCUIT COURT 

FOR 

QUEEN ANNE'S COUNTY 

Chancery No: 5766 

***** 

ORDER 

Upon the foregoing Supplemental Petition for Extension 

of Time to File the Record, it is this <f day of February , 

1978 by the Court of Special Appeals of Maryland, hereby 

ORDERED that the time for filing the record in this 

matter be, and is hereby, extended up to and including March 31, 

1978. 

<^Uzr 
CHIEF DGE 

RECEIVED      T 
CLERK.CIRCUl! COURT 

J9T8 FB 10  W » 2* 

autLiJ Mm.c'S COUNTY 

m 
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IN THE COURT OF SPECIAL APPEALS OF MARYLAND 

EAST BAY COLONY ASSOCIATES,  *      FROM THE 
et al 

Appellants 

vs 

KENT ISLAND ESTATES CORPOR- 
ATION, INC. 

CIRCUIT COURT 
* 

FOR 

* QUEEN ANNE'S COUNTY 

* Chancery No: 5766 
Appellee 

***** 

MOTION AND ORDER FOR EXTENSION 
OF TIME FOR FILING RECORD 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

East Bay Colony Associates, et al. Appellants in the 

above entitled matter respectfully move that this Court grant 

an extension of time for filing the record in this matter, and 

for reason for said Motion say: 

1. That by Order of this Court the time allowed for 

filing the transcript on the appeal in this matter was extended 

to January 13, 1978. 

2. That the Appellant has just been notified by the 

Court Reporter that he is unable to locate his notes for the 

second full day of trial of this case.  He is still searching 

for said notes in order to prepare the transcript. 

3. In the event that the reporter isunable to prepare 

the transcript, counsel for the appellant and appellee will try 

to agree on a summary of the testimony for filing in lieu of a 

transcript. 

4. A letter from the Court Reporter, Joseph McGrath, 

setting forth the facts is being sent directly to the Clerk of 

the Court of Special Appeals. 

FILED 
JAN   11   1978 

JUUU3 A. RWMAMO, CLtRK 
COURT OF SPECIAL APPEALS 

OF   MARYLAND 

/(p3 
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5.  The Appellant requests and extension of time 

for filing of the transcript to February 13, 1978. 

Respectfully submitted: 

CHARLES C.W. ATWATER 
1112 W.R. Grace Building 
Baltimore, Maryland 21202 
752-6254 
Attorney for Appellants 

I HEREBY CERTIFY that on this  /T  day of January, 

1978 a copy of the foregoing Motion and Order for Extension 

of Time was mailed to John W. Sause, Esquire at 204 North 

Commerce Street, Centreville, Maryland 21617, attorney for 

Appellees. 

CHARLES C.W. ATWATER 

w -2- 
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January 22, 1978 

Court of Special Appeals of Maryland 
Court of Appeals Building 
Rowe Boulevard and Talyor Avenue 
Annapolis, Maryland    21401 

Trial:  East Bay Colony Estates 
verses Kent Island Estates 
Date:  December 8, 1976 

Dear Mr. Romano: 

As of the date of this letter, I have been unable to 
locate my notes on the second day of the trial of the above 
case.  I know that T just misplaced them and I am still search- 
ing. 

Therefore, I am writing this letter to reguest a thirty 
day extension on the appeal inorder to complete the second day 
of the transcript. 

If there are any changes, I will notify you immed- 
iately.  Thank you for your patience. 

Very Truly Yours 

Joseph Mc Grath 
Court Reporter 

/(,£ 

FILED 
FEB  6   1970 

JULIUS A, ROMANO, OUftK 
COURT OF SHOML /WfALI 

OF MARYLAND 
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IN THE COURT OF SPECIAL APPEALS OF MARYLAND 

EAST BAY COLONY ASSOCIATES, 
et al 

Appellants 

vs 

KENT ISLAND ESTATES CORPOR- 
ATION, INC. 

Appellee 

FROM THE 

CIRCUIT COURT 

FOR 

QUEEN  ANNE'S   COUNTY 

Chancery No:   5766 

***** 

ORDER 

Upon the foregoing Motion for Extension of Time to 

file the Record, it is this r day of February > 1978 by 

the Court of Special Appeals of Maryland, hereby 

ORDERED that the tim e for filing the record in this 

matter be, and is hereby, extended up to and including 

February 13, 1978. 

Chief 

RECEfVED 
CLERK. CIHCU!I COURT 

1978 FEB 10 AM ^24 

UUttl^A^fS COUNTY 

l(,U 
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1 IN THE CIRCUIT COURT FOR CENTERVILLE, MD. 

2 

3 

4 

5 

6 
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10 

11 

12 

13 

14 
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23 

24 

25 

-----------------x 

KENT ISLAND ESTATES CORP., INC. 

Plaintiff, 

vs. 

EAST BAY COLONY ASSOCIATES 

Defendant. 

TRANSCRIPT OF PROCEEDINGS 

EQUITY NO. 5766 

Circuit Courtroom 
Courthouse 
Centerville, Md. 

The above-entitled matter came on for hearing at 

9:55 o'clock a.m. 

BEFORE: 

THE HONORABLE HARRY E. CLARK, Judge 

APPEARANCES: 

JOHN W. SAUSE, ESQ., 
DONALD BRADON, ESQ., 

appearing on behalf of Plaintiff. 

CHARLES C. W. ALTWATER, ESQ.. 
appearing on behalf of Defendant, 

/H 
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Plaintiff's Witnesses; 

INDEX 

Direct Cross Redirect Recross 

JOHN C. MULLEN 26 

By Mr. Altwater 

By Mr. Sause 

65 

96 

Exhibits 

Plaintiff's No. 1 

Plaintiff's No. 2 

Plaintiff's No. 3 

Plaintiff's No. 4 

Plaintiff's No. 5 

Plaintiff's No. 7 

Defendant's No. 1-A, 1-B and 1-C 

Defendant's No. 2 

Defendant's No. 2 

Defendant's No. 2-A 

Defendant's No. 3 

IDENTIFICATION 

48 

45 

51 

52 

53 

55 

67 

70 

91 

93 
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PROCEEDINGS 

THE COURT:  Is Counsel ready for the matter of 

Kent Island Estates Corporation versus East Bay Colony 

Associates? 

MR. SAUSE:  Yes, Your Honor. 

MR. ALTWATER: Yes, Your Honor. 

THE COURT: Very well, we will hear your opening 

statement, Mr. Sause. 

MR. SAUSE:  Your Honor, before that Mr. Altwater and 

I have completed the certificate which is required and we 

have amended to that a list of agreed issues and stipulations 

of agreed facts and exhibits.  Generally the exhibits that 

are attached to the bill of complaint are being agreed to as 

admissible in evidence and relevant. 

The plat attached to the answer is similarly being 

agreed to and introduced and there are certain additional 

exhibits, if I may, I would refer to these as I go along in 

my opening statement but this time we would proffer the certi- 

ficate to which is attached the agreed issuance and agreed 

stipulations of the facts. 

THE COURT:  You may. 

MR. SAUSE:  Thank you, sir. 

MR. ALTWATER:  Your Honor, if I might add one 

possible caveat to the agreed exhibits, one set forth in 

paragraph six the Nutle plat has not been completely agreed to 





4 
1 as yet, because I have not been able to check with my 

2 surveyor.  I was unable to reach him. Subject to his confir- 

3 mation, the Nutle plat which is number six is stipulated. 

4 I am reserving at the moment the right to object to it until 

5 I talk to my surveyor. 

6 THE COURT:  Is that one of the plats that have just 

7 been handed me. 

8 MR. ALTWATER:  Yes, sir.  It is marked Exhibit R. 

9 MR. SAUSE:  I don't think it is marked at all. 

10 THE COURT:  All right.  Mr. Sause, you may proceed. 

11 MR. SAUSE:  May it please the Court, this case 

12 involves an area of land lying on the Chesapeake Bay on Kent 

J3  Island below — that is to the south of the Bay Bridge. The 

stipulation insofar as respects title.  It picks up at about 

1948 or 1949 at which time there were two adjoining farms, 

the Gibson or Moore Farm to the north, and to the south was a 

farm called the Benton Farm.  Both of these farms bordered 

on the Chesapeake Bay and had the Bay as their western 

boundary. 

They were separated — the Gibson Farm being the 

northern one and the Benton Farm being the southern one, they 

were separated by a creek known as Tolsons Creek which ran 

generally from the Kent Point Road.  Its Headwaters, although 

that is probably overdignified, the beginning at or near the 

Kent Point Road and there was a drain of that creek into the 
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1 Chesapeake Bay.  In the 1950's the more northerly of these 

2 forms, the Gibson Farm was platted and given the name Kent 

3 Island Estates, Section Three. 

4 Sections One and Two being on the other side of 

5 Kent Island on the eastern bay, have nothing to do with this 

6 case, have separate change of title and are totally uninvolved 

7 After this subdivision, Kent Island Estates was 

8 laid out in the early 1950"s, lots were sold off and the 

9 developer, or the person who sold all of these lots — not all 

10 of the lots, but who made the lot sales was a corporation 

11 named Romeo Holding Company which sold the Kent Island Estates 

or what was left of it to the complainant in this case, Kent 

Island Estates Corporation, Inc. in 1969. 

The southern farm, or the so-called Benton Farm, 

was not developed and has not been until this day and has 

remained as farmland.  It was owned probably about 194 8, 

I believe, or around 1950 up until 1973 by Mr. Samuel Aaron, 

a very distinguished attorney from Baltimore, who in 1973 sold 

the farm to Mr. Oixon, a very distinguished attorney from 

Anne Arundel County, who associates and operates under the 

name of East Bay Colony Associates. 

East Bay Colony Associates, the present owner of the 

farm to the south, the so-called Benton Farm, is the primary 

respondent. Mr. Aaron and his wife being named as respondents 

because the hold the first mortgage on the property, and the 
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1 Maryland National Bank and some of the usual faceless 

trustees have been named as respondents because they have a 

3 second deed in trust. 

4 THE COURT:  Is this the Maryland National Bank? 

5 MR. SAUSE:  Yes. 

6 MR. ALTWATER:  it is a real estate subsidiary of 

7 Maryland National Bank. 

8 THE COURT:  It is a real estate inve 

9 controlled by the Maryland National Bank. 

10 MR. SAUSE:  Excuse me.  I'm not usually connected 

11 with sophisticated matters like that.  I didn't recognize the 

12 distinction.  Your Honor, that is a very broad overview and 

13 just to give you a very little of flesh on those bones and 

14 give kind of a roadraap through these exhibits. 

15 The first exhibit, that is A through F, represents 

the chain of title of the complainant in this transaction. 

17 There are certain instruments that I want Your Honor to see 

18 
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25 

the originals. 

Exhibit B is a deed to this property or what 

became Kent Island Estates.  Exhibit C is a plat which was 

filed in the proceeding, it was filed merely for purposes of 

continuity, it was reduced in scale and  I would like just to 

show Your Honor the original of that. 

We do not believe there will be any violence done 

to this case if we work from the Xerox copy which is eight and 
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one half inches by fourteen rather than have this very large 

document.  Sor with Your Honor's permission, we would like to 

utilize what is in the file and return the originals down- 

stairs. 

THE COURT:  I would like to ask a question? 

MR. SAUSE:  Yes. 

THE COURT:  In reading through the proceedings, I 7 

8   gather that the subject area mentioned in your bill of 

complaint — let me show you where I found it to be.  Is this 

the line right here (indicating)? 

MR. SAUSE:  That is right. 

12 THE COURT:  So, this would be the subject area 

13 (indicating)? 

14 MR. SAUSE:  That is right.  That entire — what we 

15 will call a peninsula lying to the south of that line or 

16 projection, is that correct, Mr. Altwater? 

17 MR. ALTWATER:  Would you explain that.  The subject 

18 property line being the property line — 

19 THE COURT:  South of this line ! 

20 road. 

21 MR. SAUSE:  That is right. 

22 THE COURT:  Now, I recall reading in one of the 

proceedings that I think Mr. and Mrs. Aaron got the titles to 

Lots 1 and 2.  It doesn't say what block or anything, but it 

says the southeasterly. 

23 

24 

25 
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8 
MR. SAUSE:  Well, that is one thing — 

2 THE COURT:  It appears to be southwesterly — 

3 MR. SAUSE:  That is one thing that is disputed,  I 

4 think that is in the defendant's response. 

5 THE COURT:  Maybe it was. 

6 MR. SAUSE:  There were several facts or inaccuracies 

7 in the respondent's answer, but for the purpose of noting the 

8 evidence, I am giving Your Honor the reference points which is 

9 these two lots which — 

10 THE COURT:  That is what I assumed it was, but the 

11 direction is wrong and I was a little bit confused.  This was 

12 a easterly development which was rarely not even used. 

13 MR* SAUSE:  Your Honor, Exhibit E is the subdivision 

14 plat that the lots were sold from.  It is contained therein 

15 greatly reduced in scale.  The original, if Your Honor would 

18  like to see it, is in that large plat book which Mr. Cecil 

asked that we return it downstairs promptly, because there has 

been already one title examiner up here this morning trying to 

use it and Mr. Altwater and I feel, for the purposes of this 

case, the other is in the file is much more manageable and, 

as far as the subject area is concerned, there is no different, 

really. 

So, we will return that thing when we can, whenever. 

THE COURT:  If we need it, we can send for it. 

MR. SAUSE:  The other of exhibits A through F, Your 
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Honor, are deeds in our chain of titles picking up as I said 

before in 1950.  Exhibits G through N are instruments in the 

respondents chain of title.  First of all, there is a certi- 

ficate of title by J. B. Metcalf, which we think is very 

significant because J. B. Metcalf was a surveyor that is well 

known in this county and perhaps in Talbot County, Your Honor 

may have heard of him.  He surveyed both of these forms, one 

in 1948, the other in 1949. 

There is no dispute here about his surveys.  His 

surveys appeared to have tied together.  It is what happened 

after 1948 that is involved here.  In any event, this tracing 

or this plat which was recorded in 194 9 of the farm owned by 

the respondent — part of it is reproduced as Exhibit I, but 

we would like Your Honor to look at the original for the 

purpose of seeing the only part that is not reproduced is on 

the eastern side of the farm and is not pertinent here and 

secondly because we think it is significant that the surveyor 

— this is the recorded instrument that I am handing Your 

Honor now, has indicated with blue lines in this area, I will 

characterize. 

Does anybody know why a mapmaker would indicate 

something with blue lines? 

THE COURT:  Benton Farm was also known as the Tolson 

Farm too, wasn't it? 

MR. SAUSE:  Yes.  That is correct.  The other farm 
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10 

to the south that is shown on that plat is not involved in 

this case at all. 

THE COURT:  That is the Cook Farm? 

MR. SAUSE:  Yes.  Our farm, the one to the north 

of the Benton Farm shown on there, was also a Cook Farm that 

was owned by Theodore Cook who owned 35 farms on Kent Island. 

When he died, most of those farms were bought by 

developers and were subdivided.  Now, Your Honor, if Your 

Honor would look at the exhibit which we have just introduced, 

which is the plat, which is numbered, I think it is number R ajs 

we decided. 

THE COURT:  I have it. 

MR. SAUSE:   Mr. Nutle, who is a surveyor engaged 

in surveying in this county and others, has prepared this plat 

showing three surveys.  The heavy line which the key at the 

right-hand corner shows the J. B. Metcalf MBWl-71 is the 

survey of the Benton Farm taken from the instruments which are 

in the respondents chain of title.  The heavily dashed line 

is the J. B. Metcalf survey of the Kent Island Estate property 

if we may, we will refer to it as that, because it has been 

so for 25 years and that is what most of the witnesses know 

it by. 

It was formerly the Gibson Farm.  The short dashed 

lines was a survey by Frederick Warden Associates which was 

used for the first time in 1973 by the respondents, that is 
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when Mr. Aaron and his wife conveyed the property to East 

Bay Colony Associates. 

Now, Your Honor will note that the surveys of Mr. 

Metealf are in agreement on their eastern end where there is 

a stone common to all three surveys and where the lines come 

together, in fact, the eastern end of the top line there was 

used for orientation of the survey. 

The Metcalf surveys are also in agreement at their 

point of intersection or near intersection on the Chesapeake 

Bay.  Having been done by the same surveyor only a year apart, 

reinforces one's faith in the discipline of surveying that 

the surveys were consistent with each other. 

In any event, when Mr. Warden came to do his survey 

in 1973, there is an overlap and he goes farther north. 

THE COURT:  Well now, Mr. Sause, this exhibit doesn* 

show any outlet from Tolsons Creek to the Bay. 

MR. SAUSE:  Your Honor, both of the deeds of Metcalf 

indicate that this north 61 degree, one minute east, 282.10 

footline is — the immediate preceding call is to the drain 

of the creek and that is with the drain to the waters of the 

creek. 

The language in both deeds is not exactly — both 

descriptions is not exactly the same.  That is where Mr. 

Metcalf and his survey called those or that particular line 

which Mr. Nutle has shown. 
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The hatched area is shown as an overlap of the 

Kent Island Estates-Metcalf survey by the 1973 survey of Mr. 

Warden.  The location of the overlap — the northern boundary 

of the overlap, is a new cut to Tolsons Creek which Your Honor 

will see from stipulation number eight, was made by the 

complainant, Kent Island Estate Corporation in 1970 and some 

work was done in '71 by making a new cut into the creek from 

Chesapeake Bay, that is, a cut which was alternative to the 

original or the natural drain as shown on the Metcalf surveys 

in 1948 and 1949. 

There is very little factual dispute between the 

parties about anything. We agree that in 1948 and 1949 when 

the Metcalf surveys were done that the natural drain of 

Tolsons Creek was where Mr. Metcalf said it was, or very 

nearly. 

There is no dispute about that.  There is no dispute 

that in 1970 our people opened this new cut to the creek and 

this is shown on the wetlands map. Your Honor, the aerial 

photograph that is exhibit S, and I think it might be helpful 

to Your Honor if the plats are okay, but the — I am indicatinjg 

Tolsons Creek. 

It is stipulated that the opening which is clearly 

discernable to the Bay is the one that was made by the 

plaintiff in 1970. 

The testimony will also be that along this heavy 
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1 line, which is on the wetlands map, was done in order to 

2 differentiate uplands from wetlands. The line on the south 

3 side of the creek, there was a natural drain running along 

4 that to the Chesapeake Bay, that is the natural drain that we 

5 are talking about. 

6 it is the continuation of the area lined between the 

7 boundary by the new opening on the north, the original drain 

8 on the south, the Bay on the west, and Tolsons Creek on the 

9 east that we are concerned with primarily in this case. 

10 THE COURT:  That subject area right here (indicat- 

11 ing). 

12 MR. SAUSE:  The entire subject area as we began 

13 with it up at the top of the unplatted portion on the Bay as 

14 shown to the southwestern corner of that Bay.  The subdivision 

15 plat. Your Honor, I might point out, it is the southwestern 

16 corner, but the specific portion of that undeveloped area we 

17 are talking about is what I just defined, that is lying to the 

south of the new cut into the Tolsons Creek and between that 

new cut and the original natural drain. 

THE COURT:  Is there any dispute about the owner- 

ship of the land to the north of that new cut? 

MR. SAUSE:  Mr. Altwater seems to think so. 

MR. ALTWATER: Your Honor, Mr. Aaron's position 

on that is when you acquire Lots 1 and 2 immediately adjacent 

to the white area which appears to be saying at this time the 
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1 photograph in '71 that this was the period right of these 

2 two lots acquired by him. 

That this bar has completely natural water by 

4 filling and there is no question it has been filled sub- 

5 stantially since 1970.  That this was the area right at this 

6 point (indicating), this actual title questioned raised in 

7 the complaint what is called the entire subject property is 

8 reference to the southerly portion, south of the creek inland, 

9 Mr. Sause, I don't believe you meant to say one 

10 thing as you indicated.  The blue lines on this does not 

11 indicate water courses. 

12 MR. SAUSE:  No. 

13 MR. ALTWATER: They are wetland markings and not 

14 water courses.  So, this line here does not indicate a 

15 stream bed, it indicates a wet line marking. 

16 MR. SAUSE: well, what I told His Honor was where 

17 we showed what represents where the stream bed is.  The line 

18 on there was not put on by us, it was not put on to differ- 

19 entiate the water courses, it was put on there for what I 

20 indicated as the purpose of showing what were the uplands and 

2i what were the wetlands, but happens that the boundary coin- 

22  cides with where the natural opening is. 

MR. ALTWATER: We have a question mark concerning 

the natural opening because I know the natural opening, 

according to the testimony, has to be reopened periodically 
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1 at all times. 

2 Now, there was an opening somewhere along this 

3 line, but we do not have a new survey to show exactly where 

4 it was, because it has disappeared.  It even disappeared in 

5 1971. 

6 So, one of the primary points in this case. Your 

7 Honor, is in 1973 my client had the property he was buying 

8 surveyed for the purpose of the preparation of the deeds and 

g  mortgages. 

The surveyor called the present map of the stream 

as the only map of the stream, and the map of the stream, if 

we are not disputed by Mr. Sause's testimony, was opened by 

his client in 1971. 

By the time this map was made, what he refers to as 

the original stream, is what I refer to as a stream that 

existed at the time of the Metcalf survey in 1948, and had 

already closed up in '71 and in '73 was not apparent to a 

surveyor going around the boundaries of the property and going 

to the monumental cause of the mouth of the stream. 

THE COURT:  This was closed up by reliction? 

MR. ALTWATER:  Your Honor, we don't know whether 

there was any at the time this was opened up or whether they 

dumped the material out of this — on this bar to the south as 

well on the north. 
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1  time and perhaps their witnesses will bring out of whether 

they did or did not.  All we know is that in 1971, if this was 

3 the case, it was not there and in '73 it was not there when 

4 we had the property surveyed. 

5 The surveyor following the normal surveying practice 

6 went to call to the mouth of the stream, because further 

7 testimony will show that this old shoreline, as Your Honor 

8 may know, has eroded substantially over the years. 

9 Even between the survey in the year 1948 and the 

10 survey in 1973 along in here (indicating), the survey line 

11 was 100 feet further out in the Bay.  In 1948 that it is as in 

12 '73, the survey is indicated on the Nutle plat. 

13 MR. SAUSE:  Was that your opening statement, Mr. 

14 Altwater? 

15 MR. ALTWATliR:  No.  I just wanted to understand 

lg  that map. 

17 MR. SAUSE:  Your Honor, that was just that we 

18 contend that that area is owned by us, that nothing that we 

did in 1970 to open the new channels through the creek, 

affected their title, certainly there was no grant at the 

time — 

THE COURT:  Their what? 

MR. SAUSE:  There was no grant of the title by deed, 

one cannot abandon a piece of free simple property which we 

suggest it was. 
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So, it wasn't abandoned and found fortuitously by 

the respondent, and the only conceivable thing would be 

something that is suggested in recent weeks by the respondent, 

that is, that maybe there is some kind of a stop that had 

eluded me.  But we will be into that later, I guess, and that 

land was and is at all times belonged to us. 

7 Let me add one footnote to Mr. Altwater's footnote. 

Nobody is talking about the control of this creek.  We are 

9  not fighting about whether this is our creek or their creek, 

or anybody else's.  It is open and a navigable creek in the 

sense that people have a right to navigate through the opening 

that is there in a craft that will go through it and get in 

and out of it. 

There is absolutely nothing here that we know 

15  involved in this case except purely the title to that land. 

We would be prepared to enter into some kind of an agreement 

at any stage and perceive that we are not talking about making 

18 that creek a private lake or anything else.  That has 

19 nothing to do with it. 

20 Solely that one piece of triangular piece of land 

21 lying between our new opening and the natural drain that we 

22 are talking about.  Its title, that is all. 

23 Thank you, sir. 

24 THE COURT:  Do you wish to make an opening statement? 

25 MR. ALTWATER:  Yes, Your Honor. 
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My interruption of Mr. Sause was for the purpose 

of clarity of your remarks.  Your Honor, Mr. Sause has given 

a slight oversimplification in this case when he says title 

is not changed by abandonment. 

Title, however, does change when property bounds on 

a stream.  That stream changes its boundaries and the normal 

rule by means of gradual decretion and reliction, the stream 

changes when the title line is to the stream, that title line 

changes with the changes in the stream. 

Now, that is a subject to one change that our 

Court of Appeals in the case Mr. Sause is quite familiar with, 

Bosley v. Grand Lodge, says, "When there is an evulsion as 

when a sudden cut is made across a loop in a stream as a 

result of a storm or something of that nature, that that is an 

evulsion and is not a decretion or reliction, and thereby the 

title does not change" and they quoted from a Supreme Court 

case and adopted the ruling of that case. 

We will give Your Honor a memorandum containing 

these authorities.  As to the basic principle that is, it is 

settled law when grants of land border on running water and 

their banks have changed by the gradual process known as 

decretion.  The repairing owner boundary lines still remains 

the stream. 

Although during the years by this decretion, the 

actual area of this position may vary.  Now, in that particulai: 
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case, Bosley v. Grand Lodge, the next portion was applicable. 

It is equally well settled that where a stream is 

the boundary for any cause suddenly abandoned, it's old and 

seeks its new bed, such change of channel works for the change 

5 of the boundary. 

6 The boundary remains as it was in the center of 

7 the old channel, although, no water may be flowing therein. 

8 Now that case of the Supreme Court was a title case between 

9 Nebraska and Iowa. 

10 The two states were in Supreme Court for direct 

11 trial between the two of them for the boundary lines between 

12 the two of them. 

13 Justice Brewer was giving the opinion for the court 

14 in the case, Nebraska v. Iowa.  There is a further well- 

15 established principle and later New York Supreme Court cited 

16 this one distinguishes where the boundary is changed not by 

17 gradual reliction or decretion but by acts of third parties, 

18 not by the acts of the person himself owning the land.  If 

ig  his boundary is increased by the acts of such third parties, 

20  he does not lose his repairing rights to the water. 

2i Now/ in this case the plaintiffs claim and stipulate 

22 is that in 1970 they opened a new deep channel in a bar 

23 iocation different than the channel they say was then exis- 

24 tent-  At least, there was a channel existing in '48 when the 

Metealf surveys. 
Aw 
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1 They opened that channel and within a year, if 

2 there was an old channel, it was closed by either their £111- 

3 ing it or by the gradual decretion to that land as a result of 

4 the washing of the shores of the Chesapeake Bay and the 

5 washing of the water shores inside the lake which the bar 

e separates from the Bay. 

7 So that, they closed the channel or the channel 

8 closed as a result of their actions and opened a new channel 

g  and now claim they have the right by their own actions to 

10 deprive us of our repairing title line to the stream, which 

11 was our basic title and to deprive us of the repairing rights 

12 to bound on the mouth of that stream where it enters this 

lake. 

14 By their own actions, they claim they have that 

right to deprive us of the repairing rights because they now 

J5  say, I presume, that it was evulsion and not the gradual 

17  decretion. 

The stream still exists in the location where it 

was opened in 1970. 

THE COURT:  Mr. Altwater, where is the titles to 

Lots 1 and 2 at present? 

MR, ALTWATER:  The title of Lots 1 and 2 is in 

Samuel J. Aaron and wife as a result of the deed in September, 

1951. 

MR. SAUSE:  We dispute that. We think that deed we 
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1 will show is void. 

2 MR. ALTWATER:  I think Mr. Sause would have a 

3 problem showing that this deed was void, but in any event, it 

4 is a recorded deed referred to — 

5 THE COURT:  If that deed were good — was a good and 

6 valid deed, then of course there would be no problem, because 

7 you have the ownership in the same party on both sides of 

8 either cut, right? 

9 MR. ALTWATER:  Yes, I think Mr. Sause denies that 

10 this stream — he maintains, I believe, that this bar has 

11 always been in said land and denies the claim of Mr. Aaron 

12 that his property bounds on what was land subject to title 

13 action. 

14 So, I think there is a factual dispute on that 

15 particular issue, insofar as the deeds that Mr. Sause ques- 

16 tions — we didn't stipulate this specifically as an issue 

17 except that he questions the validity of the deed. 

The deed to Aaron is dated September 30th, 1951. 

The deed from the Grantor Chesapeake Bay Corporation with 

Romeo Holding Company is dated that same day, September 30, 

1951 and has the same witness and the same notary. 

MR. SAUSE:  No, it doesn't. 

MR. ALTWATER:  Yes.  It does.  The deed to Mr. 

Aaron was reported two weeks after the Romeo Holding Company, 

Neither one of which referred to the other deed and the deed 

18 

13 

20 

21 

22 

23 

24 

25 





22 
1 with the Romeo Holding Company did not accept these two 

2 particular lots.  We will also show, however, that the Romeo 

3 Holding Company and the Chesapeake Bay Corporation were sub- 

4 stantially owned by the same people.  So, that was a transfer 

5 between two controlled corporations and when Mr. Nichols, the 

6 president of the first corporation, conveyed to his own 

7 corporation on the same day made an advance to Mr. Aaron of 

8 the two lots. 

9 I do not think it can be claimed as its conveyance 

10 to Mr. Aaron reported as he executed both deeds when his own 

11 secretary, the notary, witnessed and acknowledged both deeds. 

12 So, we strongly challenge that that claim, that that deed was 

13 invalid. 

14 Now, we both referred to this Nutle plat of Exhibit 

J5  R as I said when it was attached to the stipulation.  I am 

still not ready to stipulate at this moment, because my 

surveyor has not gone over it. 

But, it appears to me to be fairly accurate as a 

comparison of the surveys. And, subject to that limitation, 

I would like to refer to it myself and call the Court's 

attention to the change in the land at that location on the 

southerly side of the inlet. 

There is a line approximately 170 feet which is 

out in the Chesapeake Bay. 

THE COURT: What line are you talking about? 
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1 MR. ALTWATER:  I am referring to the furtherest 

2 line westward triangular point on the survey of Metcalf. 

3 THE COURT:  Right. 

4 MR. ALTWATER:  That triangle is out in the Bay 

5 beyond the dotted line which was the 1973 survey of the Ward 

6 Associates. 

7 THE COURT:  Right. 

8 MR. ALTWATER:  At that point where that lower or 

9 southern line coming south somewhat east, the next circle 

10 shown is approximately 100 feet out from the shoreline.  There 

11 will be testimony, I am sure, that this entire shoreline of 

12 the Chesapeake Bay has been eroding away and the loss to the 

Tolson Farm and Mr. Tolson, who is the son of James Tolson 

shown on the map of 1877, and has known it since he was a 

child, says that that field in his childhood was the longest 

field on the farm. 

It is now one of the smallest as the result of the 

banks washing back as shown here from 1948 to 1973, approx- 

imately 28 years. 

THE COURT:  25 years. 

MR. ALTWATER:  25 years of washing away about 100 

feet in one place and about 170 feet in another.  The shore- 

line north of this area where Lots 1 and 2, where Mr. Aaron's 

are located, has also eroded within his memory at least 50 

feet. 
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So, when we are talking about a shoreline now 

existing, we are not talking about a shoreline at any lengthy 

3 historical existence.  And in fact when we go back to the 

4 Atlas which has been recently republished of the Eastern Shore 

5 and is the 1877 Atlas showing this area, Tolson Creek is a 

6 wide-mouthed body and that is filed as Exhibit T. 

7 Did you file those extra copies, John? 

8 MR. SAUSE:  What extra copies? 

9 MR. ALTWATER:  You were having Xerox copies made of 

10 the Atlas? 

11 MR. SAUSE:  Yes.  They are up there. 

12 MR. ALTWATER:  What I have is an old Xerox copy. 

13 MR. SAUSE;  It looks like that (indicating). 

14 MR. ALTWATER:  Your Honor, looking at Exhibit T, the 

15 Gibson Farm is the one now owned by Mr. Sause's clients and 

the Tolson Farm is the one owned by my clients.  You will 

notice the body of water between them is a wide-mouthed stream 

and the land to the north of it extends much futher out into 

the Chesapeake Bay than the land to the south of it. 

All of that has washed back to some point since 

1877 and the bar has been created across the mouth of Tolson 

Creek, which bar we say has changed over the years.  It is 

not in the exact location as it ever was before, and tomorrow 

it will not be in the exact location as it is in today if we 

have any kind of a wind or storm. 
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Since 1970, it has been substantially filled by 

the plaintiffs, and there are rocks, concrete and many truck- 

loads of dirt and sand have been hauled in to that bar. 

So, the bar as it exists now, you can drive two 

trucks down it and not worry about losing either one of them. 

If you would have tried that in '48, I think it would have 

been extremely hazardous. 

If you would have tried that at any time before 

1970, you would have a sand bar with the same type of marsh 

grass that typically grows on the waters adjacent to the Bay 

or adjacent to a pond. 

So, our basic facts are not too much in dispute. 

Some of it is interpretation of those facts, some of it is 

the question of Mr. Sause's saying the natural outlet when he 

refers to the 1948 outlet, because that was the outlet in 

1948 and if he justified in opening a new outlet whereby the 

older outlet was closed. 

So, that we have been deprived of the boundary on 

the navigable water, the Maryland definition, the stream 

mouth inlet into the creek which bounds our properties for a 

considerable distance. 

THE COURT:  Call your witness, Mr. Sause. 
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1 Whereupon, 

2 JOHN C. MULLEN 

3 was called as a witness, and,   having first been duly sworn 

4 by the Clerk of the Court, was examined and testified as 

5 follows: 

DIRECT EXAMINATION 

BY MR. SAUSE: 

8 Qt   Mr. Mullen, would you give the Court your name, 

9 your address, and your occupation, please? 

10 A.   My name is John Mullen.  I am located at 141 

11 McChunken Road, Pittsburgh, Pennsylvania.  I am an employee 

12 of a company by the name of D'Appolonia Consulting Engineers. 

12      We are located at Pittsburgh, Pennsylvania. 

14       &   Mr. Mullen, if you would, indicate very briefly the 

J5  kind of engineering work that D'Appolonia does? 

A.   DJ^ppolonia is an international consulting firm and 

works in a number of areas.  The areas that are most pertinent 

to this case are wetland areas, coastal offshore areas, land 

developments, construction of fills, channels, acquisitions 

of making applications for dredging permits. 

I would say that is pretty much it. 

0-   You have offices in Pittsburgh, Wilmington, Denver, 

Brussels and various other places? 

A   Yes, sir. 

ft   Now, forgetting this case, this creek for a moment. 
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have you ever — your firm ever had the experience with the 

Kent Island Estates area in the Chesapeake Bay? 

A.   Yes, sir.  We have been involved in a project north 

of the Kent Island Estates Corporation property. 

Qi   In fact, it is the creek that forms the northern 

boundary of the same piece of land here in question, is that 

right? 

A.   Yes, sir. 

Qt   Go ahead. 

A.   We have been involved with that property for 

approximately three years in a capacity of providing feasi- 

bility for development and also — 

THE COURT:  Providing what? 

THE WITNESS: Feasibility for developments, sir. 

THE COURT: Are you talking about this lake up in 

the northwest corner of the Gibson Farm? 

MR. SAUSE:  Yes, sir. 

THE WITNESS:  Yes.  It is termed Prices Creek Inlet. 

MR. SAUSE:  This is just giving a background of him. 

There is no particular reference to this. 

THE WITNESS:  We have also been involved in a number 

of studies in that particular embayment out in the water and 

the marshes and up on the fastland. We have made applications 

for permits for dredging, marine construction. We have had 

public hearings. 
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object. I assume Mr. Sause has qualified this witness per- 

sonally and I would rather have the experience of his trade 

rather than generally of the firm. 

MR. SAUSE:  No.  This is what he has done. 

THE WITNESS:  This is my involvement. 

MR. SAUSE:  This is what we are telling you. 

MR. ALTWATER:  When he says, "we are", he is 

speaking of the firm. 

MR. SAUSE:  Go ahead. 

THE WITNESS:  Sir, I have been involved in the Kent 

Island per se on a personal involvement of all the field 

studies that have occurred since 1973. 

BY MR. SAUSE: 

Q.        You have worked generally in this area? 

A   Yes. 

Qt   Since 1973? 

A   Yes.  That is true. 

Qi   You didn't come on Kent Island cold with reference 

to this case? 

A   That is correct. 

Q.   Now, what is your particular work with DapiIonia? 

A   I am a geologist with a strong background in 

geomorphology, which is classification and delineation of land 

forms both coastal and others, that is, glacial and arid. 
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1 Also an engineering geology. 

2 THE COURT:  Also an engineering what? 

3 THE WITNESS:  Engineering geology. 

4 THE COURT:  I didn't hear the last word? 

5 THE WITNESS:  Geology. 

6 BY MR. SAUSE: 

7 ft   Do you want to tell His Honor what your educational 

8 background was that qualifies you for this particular job 

g  with reference to this case? 

A   I hold a Bachelor of Science Degree at the University 

of Massachusetts where my academic training was heavily 

emphasized in geomorphology again, which is the definition 

and classification of land forms and the sedimentation of 

stratigraphy, which is the study of sediments and geologic 

time. 

During that period I worked three summers with the 

U.S. Geological Survey mapping these types of deposits in 

central Massachusetts.  These deposits were related to the 

glacial epic that occurred in that area. 

A number of these deposits were coastal in the sense 

that they were beaches, deltas and other land forms associated 

with the shoreline. 

In addition, I was involved in a study on the coast 

of New Hampshire and Massachusetts wherein we surveyed beaches 

periodically to determine what would be called the sand budget 
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1 The work was done for the Corps of Engineers and 

2 it was to aid the Corps of Engineers in determining how much 

3 fill material they should deposit on their beaches in order 

4 to maintain commercially valuable and aesthetic summer beaches 

5 THE COURT:  Commercially valuable to what? 

6 THE WITNESS:  Relative to the community.  These 

7 were beaches in Hampton Beach, New Hampshire, in northern 

8 Massachusetts where the majority of industry was related to 

9 summer traffic and very much as in the case to Ocean City, 

10 Maryland. 

11 It is a recreation area.  Subsequent to that I 

12 obtained a Masters of Science Degree from the University of 

13 Vermont.  During that period I taught a section in a course 

of coastal processes. 

I was involved in a number of projects that sampled 

bottom sediments and defined land forms in Lake Champlain, 

which is a very large — approximately 120 miles long and as 

much as 8-mile wide lake, defining the border Vermont and 

New Hampshire — I am sorry, Vermont and New York. 

In addition to that, I was involved in lumenalogical 

studies on several lakes in Northern Vermont.  Lumenology 

is the study of physical, biological, and chemical aspects of 

the lake waters. 

As part of my discertation work or thesis work, I 

did a fair amount of mapping several tens of square miles of 
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1 mapping in the Champlain Valley of glacial and marine related 

2 deposits.  At some time in the past, approximately 12,000 

3 years ago. Lake Champlain was much larger and it was believed 

4 that it was connected with the Atlantic Ocean and a number of 

5 beaches and coastline features were deposited during that time 

6 and it was these deposits and features that I mapped in 

7 addition to others for my Masters thesis. 

8 Since working with Dapilonia, which has been 

9 approximately five and one half years, I have been involved 

10 in several projects on the Eastern Shore both in Maryland and 

11 Virginia. 

12 I have provided testimony at public hearings and 

13 prepared, co-authored or authored a number of technical 

14 publications supporting publications to applications for wet- 

15 land alterations, for dredging permits. 

15 I have been involved in actual title measurements, 

that is, setting up tide gauges for the purpose of defining 

tidal data plains such as mean low water and mean high water. 

I have also been involved in defining unmarsh, 

where these tidal down plains are located based on surveys, 

based on mapping of vegetation and tracing the land forms over 

a period — over a historical period using aerial photography. 

Again, I have been involved on Kent Island for 

approximately three years. 

Qt   What degrees do you hold? 
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1 A.   Bachelor of Science Degree in Geology and a Master 

2 of Science Degree in Geology. 

3 QL   The work which you are testied to is your 

4 profession, if you will call it, or what you do to earn a 

5 living? 

6 A.   Yes, sir. 

7 Qi   Do you belong to any professional societies related 

8 to Geology or in work that you testified to? 

9 A.   Yes, sir.  I belong to a number of societies, the 

10 one that is primarily pertinent to this project and to this 

11 case is the Society of Economic Paleontologists and Mineral- 

12 ogists. 

13 That society is basically a forum of four sedimen- 

14 tologists who publish literature and to maintain knowledge of 

15 up-to-date topics, theories and concepts of sedimentology. 

16 I am also a member of American Society of Photo- 

n      grammetry.  This society deals with the medium involved with 

aerial photographs and satellite photographs, acquisitions 

and also all spectrums through the interpretations. 

My main interest and expertise or continued area of 

knowledge is in the area of interpretations. 

MR. SAUSE:  Your Honor, I wonder if the Court or 

Mr. Altwater would have any questions of the witness as to his 

qualifications? 

THE COURT:  You can see that he is qualified to 
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1 express an expert opinion in the matters pertaining to 

2 Geology. 

3 MR. ALTWATER:  Yes, sir.  I can see that. 

4 THE COURT:  Is that what you are qualifying the 

5 man as, a geologist? 

6 MR. SAUSE:  As a geologist and also particularly 

7 with regard to sedimentology and the use — is that right, 

8 sir? 

g THE WITNESS:  Yes, sir. 

MR. SAUSE:  And the use of aerial photographs and 

relating to doing that, yes, sir. 

THE COURT: Very well, we will accept you as an 

expert in those fields. 

BY MR. SAUSE: 

Qi   Mr. Mullen, addressing yourself to this case, and 

you have heard my opening statement — 

Mr. Altwater, if I am leading too much, I just want 

to try to get to the point, you can stop me at any time. 

You are familiar with the area involved in this case, Tolsons 

Creek, are you? 

A   Yes. 

Qi   You have been to that spot with me on one occasion, 

is that correct? 

A   Yes, sir. 

Qi   You have also been there at other time or times on 
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1 your own, is that correct? 

2 A.   Yes.  One other time. 

3 QL   NOW, at the request of my client and me, did you 

4 make a study of what we called the subject area, that is, 

5 the peninsula of land or that piece of land lying between 

6 Tolsons Creek and the Chesapeake Bay? 

7 A.   Yes. I did. 

8 ft   Would you tell His Honor, what you did and how you 

9 did it and the result of your findings? 

10 If you want your papers, I will bring them over to 

11 you? 

12 A.   I think I can  properly explain what I did first 

J3  and proceed with the exhibits.  There are a number of aerial 

14  photographs dating pretty far back and pretty far back as 1937 

that are available for this area. 

These aerial photographs were available from private 

companies that fly aerial photographs.  They were available 

from the U.S. Department of Agriculture, Agricultural Stabil- 

ization and Conservation Service. Their offices that are used 

were located both here in town and in Salt Lake City, Utah. 

The Agricultural Stabilization and Conservation 

Service has, over the years for its agricultural purposes, 

maintained or flown aerial photographs through much of the 

United States. 

This information is used for farming and soil 
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1 conservation related activities. 

2 I have also obtained photographs that are often — 

3 at times are also available from the U.S. Geological Survey 

4 who maps or are responsible for mapping a number of areas in 

5 this vicinity. 

6 THE COURT:  U.S. Geodetic Survey? 

7 THE WITNESS:  U.S. Geological Survey. They are — 

8 I am unsure of the relationship between the U.S. Geological 

9 and U.S. Coast and Geodetic.  The U.S. Coast and Geodetic, I 

10 think has since been called NOAA, National Oceanic and 

11 Atmospheric Administration.  NOAA, as it is called, also main- 

12 tains or performs — has aerial photographing flown for the 

13 coastal areas to delineate the coastal line and prepare the 

navigation charts that many of us are probably familiar with. 

15 One other source for very old aerial photographs 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

are the National Archives in Washington, D.C. 

THE COURT:  Did you avail yourself of that source? 

THE WITNESS:  Yes, sir.  As part of this project, 

I obtained aerial photographs for 1937, 1952, 1957, 1964, and 

1973.  I obtained charts or mappings for the years 1933, 1940 

and 1942. 

These were coastal, in two cases, the case of the 

1933 chart and 1940 chart, they were prepared by the U.S. 

Coast and Geodetic Survey. 

In the case of the 1942 chart, it was prepared by 
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1 the Corps of Engineers.  If you would like, Your Honor, I can 

2 detail where each of the photographs came from of the years 

3 that I gave.  The 1937 aerial photograph was obtained by the 

4 National Archives.  The 1952, 1957 and 1964 aerial photographs 

5 were obtained from the U.S. Department of Agricultural, 

5 Stabilization and  Conservation Service. 

7 THE COURT:  Now, let's go back on that. 

8 THE WITNESS:  Yes, sir. 

9 THE COURT: From the National Archives. 

THE WITNESS:  The 1952, 1957 and 1964 aerial 

coverage is from the Agricultural Stabilization and Conserva- 

tion Service. 

The 1973 aerial photograph was obtained from 

Potomac Aerial Survey. 

THE COURT:  That is private? 

THE WITNESS:  Yes, sir.  The private company is 

located in Rockville, Maryland. 

BY MR. SAUSE: 

ft   Tell His Honor in connection with what they survey 

had been done, that photographing had been done for anything 

specific, would you, Mr. Mullen? 

A   The 1973 photograph? 

Q. Yes, sir. 

A   That was done in relation to the work we were doing 

further to the north. 
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1 Qi   Totally unrelated to this case? 

2 A.   Yes. 

3 THE COURT:  Which one was that, 1937? 

4 THE WITNESS:  1973. 

5 THE COURT:  1973. 

6 THE WITNESS:  That was the one provided by the 

7 Potomac Aerial Service flown for our client. 

8 THE COURT:  That has nothing to do with the land 

9 in question here? 

10 THE WITNESS:  Right.  What it was was an overfly of 

11 the area we were investigating to the north. 

12 MR. SAUSE:  It shows this area. Your Honor, but it 

13 wasn't done for this case. 

14 THE COURT:  For this purpose. 

iS            MR. SAUSE:  Yes. 

16 THE WITNESS:  Using the large scale aerial photo- 

graphs, that is approximately one inch equal 400 feet, these 

photographs are approximately 36 by 36 in their original 

contents, and much smaller versions of these which are termed 

contact prints. 

I interpreted the land forms — on the changes that 

occurred to the land forms from the period 1933 to 1973 and 

I can say right up to the present, actually. 

THE COURT:  Just a moment.  '33 to date? 

THE WITNESS:  Yes.  Using both charts and aerial 
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1 photographs.  The interpretation of the aerial photographs 

2 was done by using the contact prints and viewing them in 

3 stereo, that is three dimensional with a desk-top stereoscope. 

4 Unfortunately, this is much bigger than I could 

5 conveniently transport.  I have a pocket stereoscope if there 

6 is any interest in viewing these photographs in their three- 

7 dimensional perspective. 

8 In order to view them in this manner, two aerial 

g   photographs are used and a particular device that separates 

the image and the mind in turn, records this image in a three- 

dimensional way as much as the same as we see three-dimensionall 

objects about us. 

Each of our eyes takes in a picture and the mind 

interprets it as a three-dimensional image.  I used the 

larger scale photographs, that is contact prints, and I also 

used the blow-ups to perform the mappings of the materials 

and land forms that I will present, I guess at this time. 

MR. SAUSE:  Your Honor, because they are very large, 

do you have any objection as to him coming over and using the 

easel? 

THE COURT:  No.  No objection. 

THE WITNESS:  They are on a 24 by 36 floormat. 

Before I start into the discussion of those particular placards 

I would like to show the Court the original exhibits or 

documents from which I obtained the information. 
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These are rather large, if you don't mind I will 

just lay them out here.  These are the originals, in back here 

of the charts, that will be in the discussions.  What we have 

done is cut out this particular photograph or particular 

section that is pertinent for presentation and reduced them 

— or not reduced them, but put them on a floormat which can 

easily be discussed with you in court here rather than have 

each one of these very large maps to deal with. 

In addition, we have each of the aerial photographs 

for each of the years in question.  This is a 1937 aerial 

photograph.  This is the date on here, 8-6/24/37.  It shows 

the area of concern, Tolsons Creek area. 

This is the certification as to its authenticity 

provided by the National Archives.  Here is their ribbon and 

seal.  Using this print and these photographs which show at 

a much smaller scale, I mapped out the channel that was 

present during 1936. 

I will show — 

MR. ALTWATER:  '37. 

THE WITNESS:  '37.  I am sorry.  Using a larger 

version of this device — a much larger version, which is a 

very simple device in which two photographs are placed side- 

by-side and a particular area is looked at up close — very 

close. 

Each of these areas is looked at and a three- 
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dimensional perspective is developed of the areas from this 

and the larger floormat drawing.  From the larger floormat 

aerial drawing, I made an interpretation for each of the years 

4 we had an aerial photograph for. 

5 If you are interested, I have one of the 1964 aerial 

6 photographs which is particularly conducive to reviewing the 

7 stereo if Your Honor is interested in doing that. 

8 THE COURT:  Yes. 

9 THE WITNESS:  Well, it is not difficult.  You either 

get it or you don't get it.  I have cut the photographs 

because I believe it would be much easier to get the image. 

12 With the larger instrument there is no need to cut them 

13 I think you can possibly view that, but if you have 

any problem of getting the perspective — it may be difficult 

15 for the untrained eye 

16 My interpretation is a fully opened channel at the 

17 southern end of that piece of land and the land is continuous. 

I have noted that on Exhibit L to show and map that particular 

type of materials. 

20 THE COURT:  Now, there is one to the north and one 

to the south. 

THE WITNESS:  The one you are looking at right here 

(indicating). 

THE COURT:  That is right.  I can get a depth 

perception.  This shows a very narrow platform. 
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1 THE WITNESS:  Yes. 

2 MR. ALTWATER:  May I see it. Judge? 

3 THE COURT:  Yes, indeed. 

4 THE WITNESS:  The device that I used was a magnified 

5 type of stereoscope.  If you will first look at it in one eye 

6 — look at the image in the right or the left and then look at 

7 it in the other eye, and then open both eyes, then if it is 

8 blurry, you want to match the images by moving the photograph, 

g MR. ALTWATER:   I am getting two pictures. 

THE WITNESS:  What you want to do is to move — 

MR. ALTWATER:  I see. 

THE WITNESS:  First of all, some aerial photographs 

that I have taken from an airplane in 1973, they were un- 

associated with this project but with the other project that I 

was involved in. 

I was interested in viewing the inlets up and down 

the coast with these photographs that represent the two 

pictures at various scales of the inlets in question or the 

area in question. 

THE COURT:  Let me come down where I can see that 

better. 

THE WITNESS:  This area here is the constructed or 

new channel (indicating). 

MR. ALTWATER:  I wonder if we can have these 

marked. 
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MR. SAUSE:  That could be complainant's Exhibit 1, 

which would be the whole sheet there and the top photograph 

could be complainant's Exhibit 1-A and 1-B would be the 

photograph under it.  Is that agreeable? 

MR. ALTWATER:  Yes.  I just think for the record. 

I assume the identification at the moment should be introduced 

as soon as he explains them. 

MR. SAUSE:  I will introduce them now. 

MR. ALTWATER:  Let me get a little more explanation. 

MR. SAUSE:  All right. 

THE WITNESS:  This is the existing channel 

(indicating).  This is the piece of ground or ground in 

question if possible (indicating). 

THE COURT:  There is the gut. 

THE WITNESS:  Yes.  Now the existing gut does not 

go out to the Bay but appears that sand is plugged in the end 

of it as discussed from the 1973 aerial photograph.  These 

are oblique and were taken out of the window of an airplane 

with a 35 millimeter camera with no interest in maintaining 

scale or concern about distortion. 

Prom this I will go to the earliest information that 

we have and that is the chart. Coast and Geodetic Survey chart 

and topographic map.  Here is the reference number (indicating|) 

and the scale is one to ten thousand.  That is one inch equals 

ten thousand inches and the date of the chart is November 28th 
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1 1933.  Now, this is either the date the photography was taken 

2 or which the plane table survey was run. 

3 The solid line shown along here represents mean high 

4 water, that is the Coast and Geodetic Survey's job is to 

5 define navigable waters and what is not.  They indicate a 

6 fully continuous piece of land down to this area with the 

7 channel.  They connected the channel with a solid line. 

8 Their interpretation of the channel is continuous. 

9 THE COURT:  They don't have a double line all the 

10 way out? 

11 THE WITNESS:  No, sir.  That is because of the scale 

12 For the fact that the line is there — 

13 THE COURT: Would it be visible for its proper 

14 scale or wouldn't they show anything but one line. 

15 THE WITNESS:  If it were properly blown up, it would 

1$        show two lines.  But the scale would be substantially large. 

THE COURT: That is what I said. For the scale 

that they are using here, you can only show one line, one 

solid line. 

THE WITNESS:  Correct.  Now, in my presentation, 

this is figure one and figure two is the 1937 aerial photo- 

graph.  This was a copy done by my firm or we had it done for 

the purposes of presentation. 

The interpretation that is presented here was 

developed from the originals that I have shown in court, both 
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the large scale and the smaller scale aerial photographs. 

MR. SAUSE: Would you look at the photograph before 

we look at the others to see the definition of the photograph 

with respect to the channel. 

THE WITNESS:  The method of reproduction is a dot 

pattern and in many cases you lose the very distinct clarity 

of the original photographs.  But for a convenient mode of 

presentation, we have gone this way. 

THE COURT:  What year is that? 

THE WITNESS:  This is the 1937 aerial photograph, 

June 24th, 1937. 

THE COURT:  Now, is this supposed to be water here 

(indicating). 

14 THE WITNESS:  No, sir. That is on the other aerial 

15 photograph, the one with the seal from the National Archives. 

16 You may be able to interpret that that is marsh or shrubs or 

17 grasses. 

18 THE COURT:  This light part would be water 

19 (indicating)? 

20 THE WITNESS:  I would like to compare that to my old 

21 — yes, it is.  This is the channel that I mapped during that 

22 period and the channel was continuous.  This is the beach area 

23 that was shown  (indicating) .  This was shrubs and grasses tha^: 

24 were present  (indicating).  This was marsh grasses that were 

25 present through here (indicating).  There is trees and shrubs 
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here also (indicating). 

There is sand beaches around this area (indicating) 

This beach area is above knee-high water however, it is 

subject to storm and wind related tides and features that are 

abnormal, storms.  Large storms that come into the area is 

where you get large waves much higher energy than the normal 

everyday occurrence.  And it is an active environment in that 

sense.  But it is not — the ones that I have shown to the 

best of my ability and knowledge, above knee-high water. 

Anything else above is certainly above knee-high 

water.  This is Tolsons Creek as shown. 

MR. SAUSE:  That is the 1937? 

THE WITNESS:  Yes. 

MR. SAUSE:  That would be our exhibit 2, Your Honor 

I am offering that as Plaintiff's Exhibit 2. 

THE COURT: Any objections? 

MR. ALTWATER:  No. 

THE COURT:  Let it be admitted. 

(At which time. Court Reporter 
marks exhibit as Plaintiff's 
Exhibit 2 for identification.) 

THE WITNESS:  In 1940 the U.S. Coast and Geodetic 

Survey used the 1937 and 1940 aerial photography to develop 

this chart of the area and they also included on their originajl 

this note. 

This note indicates a solid heavy line — I would 
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like to read it.  It pertains to the fastlands. 

MR. ALTWATER:  Now, what are you reading from? 

THE WITNESS:  I am reading from.figure number three. 

MR. SAUSE:  On complainant's Exhibit 1. 

THE COURT: That exhibit has not been introduced. 

MR. SAUSE:  Mr. Altwater said he didn't want me to, 

except for identification.  The whole card would be complain- 

ant's exhibit 1 for identification.  He has already testified 

to the picture in the right-hand corner and to his figure 

number one. 

THE WITNESS:  Right. 

MR. SAUSE:  Now, he is moving to figure number three 

THE WITNESS:  The note goes as follows, "The light 

line around the marsh defines the outer limits of vegetation 

visible above mean high water.  The mean high water line 

(intersection of the plane of mean high water with the ground) 

is shown only on fastland and is represented by heavy solid 

lines." As you can see, that heavy solid line extends all the 

way down to the inlet area or the outlet area, whatever term 

you prefer and beyond. 

BY MR. SAUSE: 

Q. Now, is that what you just read or is that your 

language or interpretation? 

A No. That is the language and interpretation as 

presented on the original map.  This note was just recopied. 
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THE COURT:  Where does it show?  Is this to show 

the course of the cut? Right there? 

THE WITNESS: Yes. The solid line is the line they 

designated as the mean high water line. 

THE COURT: They couldn't break that line, I guess, 

because of scales? 

THE WITNESS:  Yes, sir. 

THE COURT:  To show this went through there 

9   (indicating)? 

10 THE WITNESS:  Yes, sir.  Right. 

MR. ALTWATER:  I don't want to interrupt, but just 

for clarity, you are saying this line that is solely part of 

13 the area in question or approximately there indicates the 

14 stream? 

1§ THE WITNESS:  Yes, sir. 

16 MR. ALTWATER:  What are the other solid lines? 

17 THE WITNESS:  The other solid lines are marsh and 

18 nearby vegetation, shrubs. 

19 THE COURT:  All right.  Proceed. 

20 THE WITNESS:  Figure four on Exhibit 1 ~ 

21 MR- SAUSE:  However you want to do that.  That is 

Exhibit 1. 

THE WITNESS:  That is a 1942 map prepared by the 

Corps of Engineers.  It too shows the inlet or outlet, whateve: 

your terminology may be, approximately in the same place. 
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You might notice in figures one, three and four, there is a 

slight change in the piece of land just south of the inlet 

in question or the inlet — due to erosion and changes along 

that coastline. 

BY MR. SAUSE: 

Q. You mean that would be the Benton Farm? 

A.   Yes. 

MR. SAUSE:  Now, at this time we would like to 

formally introduce Plaintiff's Exhibit 1. 

THE COURT:  Any objections? 

MR. ALTWATER:  No objections. 

THE COURT:  Let it be admitted. 

(Court Reporter marks exhibit as 
Plaintiff's Exhibit 1) 

MR. ALTWATER:  These are copies made of those maps? 

THE WITNESS:  Of these maps, yes.  The original of 

the map over here. 

MR. ALTWATER:  Are these drawn copies or photographs? 

THE WITNESS:  These are photographs and reproduced. 

In this case, these three exhibits, there is nothing presented 

other than the notes and the title blocks that were put in. 

These major portions of the area have not been 

altered in any way or drawn. 

MR. ALTWATER:  They are simply photographs and 

reproduced. 
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THE WITNESS:  Right. 

2 MR. SAUSE:  This is plaintiff's Exhibit 1 which 

3 the gentleman has already marked. 

4 THE COURT:  Are these all the exhibits that you are 

5 going to talk about (indicating)? 

6 THE WITNESS:  Right.  Figure five is a June 6th, 

7 1952 aerial photograph or copy on which I made my mappings. 

8 This again, shows the ventricular piece of ground continuous 

9 with the northern properties.  It shows the channel, however, 

10 the channel is dotted in the area on which I could not 

U discern on the photographs because either of quality or over- 

12 hanging vegetation of whether the channel is opened. 

13 It is very possible that the channel was plugged 

14 at the time as I had found to be the case for many of the 

15 channels along this coast. 

16 THE COURT:  You are speaking of being plugged by 

17 natural forces? 

18 THE WITNESS:  Yes, sir.  On a seasonal basis, often- 

19 times these small inlets or outlets, whatever term you prefer, 

20 are blocked by natural processes, accumulation of sand.  Many 

2i times either related to storms, particular storm events or 

22 related to the early spring when heavy precipitation occurs 

23 and there is no vegetation, these haunted areas build up in 

24 terms of elevation or head and force their way through these 

25 inlets, clean them out and the everflow of the tide will then 
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1 mamtaxn them for a period of time, until the amount of 

2 sand coming across the little inlet's channel is sufficient 

3 enough to block it again. 

4 In this case, it appears to be an equilibrium 

5 condition for the inlets along the western side of Kent 

6 Island.  It is a condition that I have observed elsewhere. 

7 THE COURT:  What do you mean by equilibrium? 

8 THE WITNESS:  It is a condition — equilibrium would 

9 be a condition of long-termed duration. These closings and 

10 openings as opposed to total closings or maintaining open all 

11 the time. 

12 THE COURT: What is the keeping of equilibrium by 

doing that? 

14 THE WITNESS:  I guess the phse of development, if I 
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can use that word, I view the channel itself as being 

established and being opened only seasonally and with that in 

mind, that condition appears to have extended over a number of 

years. 

In that sense, I say it is an equilibrium because 

the environment all along the coast there is very dynamic, 

very changing.  This is one of the few things that has 

maintained itself for a period of time.  Particularly a rela- 

tionship and with that sense, it is an equilibrium. 

THE COURT:  It is stable you mean in a sense that it 

follows a pattern? 
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THE WITNESS:  Right.  It is a predictable pattern 

but the tides cannot be predicted.  It is a response to 

seasonal events. 

MR. SAUSE:  That would be plaintiff's Exhibit 3. 

THE COURT:  You are offering it? 

Any objections? 

7 MR. ALTWATER:  No. 

(At which time, the Court 
Reporter marks exhibit as 

9 Plaintiffs Exhibit 3.) 

THE WITNESS:  Next is figure six which is an aerial 

photograph marked on October 22,   1957.  Again, on this 

photograph the ventricular piece of ground attached to the 

northern properties, a channel was distinctive for most of 

14 the area — I am sorry, let me rephrase that. 

15 The channel was present or evident in the aerial 

16 photographs for a good part — a distinctive channel was 

17 present for part of the area.  There wasn't a very distinctive 

channel either for reasons of poor photography or overhanging 

19 vegetation in the area shown by the dashed marks. 

20 It is my opinion though, since the inlet was open 

2i  to the beach and out into the bay that this was a continuous 

channel throughout at this time. 

MR. SAUSE:  Plaintiff's Exhibit 4, Your Honor. 

THE COURT:  Any objections? 

MR. ALTWATER:  No objections. 
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THE COURT:  Let it be admitted. 

(At which time, the Court 

3 Reporter marks the exhibit as 
Plaintiff's Exhibit 4.) 

MR. ALTWATER:  May I ask if you are making these 

interpretations from this print or from the original photo- 

graphs? 

THE WITNESS:  As I indicated earlier, I was making 

my interpretations from the large originals and also from the 

small originals that I was viewing from the stereoscope. 

In many cases, the quality of the basis of the base 

maps as presented as exhibits does not meet the quality of 

the originals that I worked from.  For this reason this is jusb 

a presentation. 

MR. ALTWATER:  I just find it difficult on this 

to see the channel path anywhere from — I am not even sure 

where the channel path is in this area.  It seems to be an 

overlay of red lines. 

MR. SAUSE:  Mr. Altwater, we will have time to do 

19  that in a few minutes. 

MR. ALTWATER:  I just want to get this clear.  Your 

are not interpreting this as such, your overlay is based on, 

in part, on this as a location but based on your interpreta- 

23 tion of the original photographs. 

24 THE WITNESS:  That is correct. 

25 MR. ALTWATER:  Are they the ones that you have up 
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1 there? 

2 THE WITNESS:  Yes, sir.  Figure seven is an aerial 

3 photograph of May 2, 1964.  This is a photograph that is 

4 looked at in stereo at the bench.  That again, shows the 

5 piece of ventricular ground associated with the northern 

6 property and in this case the channel was continuous at the 

1 southern end of this ventricular piece of ground and it was 

8 opened to the advent flow of the Chesapeake Bay into Tolsons 

9 Creek. 

THE COURT:  Does the word "ventricular", in your 

11 discipline, have any special meaning? 

12 THE WITNESS:  Its meaning ventricular in terms of 

13 more quality shape.  It is a less deposit. 

14 THE COURT:  What kind of deposit? 

15 THE WITNESS:  It is elongated.  As opposed to being 

16 square.  That is the only connotation. 

17 MR. SAUSE:  That would be Exhibit 5. 

18 THE COURT:  Any objections? 

19 MR. ALTWATER:  No objections. 

20 THE COURT:  Let it be admitted. 

2i (At which time, the Court 
Reporter marks for identifica- 

22 tion Plaintiff's Exhibit 5.) 

23 

24 

25 

THE WITNESS:  The next is figure eight, this is an 

aerial photograph taken on February 5, 1973.  The mappings on 

this show a new inlet present.  They show a quantity of 
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1 material, which my visit on sight and other aerial photographs 

2 make what it appears to be dredge spoiled. 

3 This material was deposited on vegetation or on 

4 ground that was there previously in many cases, possibly not 

5 everywhere.  It also shows the old channel inlet or the old 

6 inlet channel, present and continuous up to the beach.  There 

7 is no connection between Chesapeake Bay and Tolsons Creek 

8 from the old inlet channel. 

9 It is my opinion that this was caused by natural 

10 sedimentation process.  It is possible that it was caused by 

11 other means.  But remove these, I would suspect it is within 

12 the scope of the natural processing to close the inlet. 

13 That inlet with the present inlet open will probably 

maintain itself closed.  The reason being is that the cross- 

sectional area of the new inlet is much larger than the old 

inlet. 

There are no heads, or no floods, changes in 

elevation will maintain themselves or establish themselves at 

Tolsons Creek as long as that inlet remains open. 

THE COURT:  In other words, it will the pressure 

off of this gut here? 

THE WITNESS:  Yes.  So, unless this new inlet were 

closed, this old inlet would probably not open by natural 

processes.  If it were closed it would be probable after a 

period of time it would open or continue to open and close as 
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1 it has done prior to this new inlet's construction. 

2 BY MR. SAUSE: 

3 QL   Does that indicate that that is all reclaimed area 

4 and made from the core of the earth up of the dredge spoiled 

5 or overlay or what is it? 

6 ft,   I am not taking any measurements but from the review 

7 of the other photographs I would suspect that a good bit of 

8 the dredge spoiled was deposited on ground above mean high 

9 water. 

10 It may be that some of the dredge spoiled was 

11 deposited in ground that was below that.  From the ground it 

12 was secreted to that, but I would suspect that the major 

portion of the dredge spoiled as shown was put on ground that 

was above mean high water. 

MR. SAUSE:  This would be Exhibit No. 7. 

THE COURT:  Any objections. 

17 MR. ALTWATER:  No objections. 

THE COURT:  Let it be admitted. 

13 

14 

15 

16 

(At which time, Court Reporter 
marks for identification 
Plaintiff's Exhibit No. 7.) 

18 

19 

20 

21 BY MR. SAUSE: 

22 Qi   Mr. Mullen, during the period stand by your survey 

23 which I suppose we can say covered from 1933 to what was it? 

Was it '33? 

A. 
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Q. Up to the present time, was there ever any time 

that the peninsula running from the large mass of the Kent 

Island Estates Farm was not composed of fastland? 

A.   Based on the photographs that we have and to my 

knowledge, they represent the majority of the photographs that 

are available, I might note at this point there are a couple 

of other photographs available for 1970, 1972. 

These have not been purchased because of time 

constraints.  Based on the knowledge of the photographs we 

have is my opinion that the ground has been continuous from 

the northern piece of property on down to the old natural 

inlet, if I can use that term, for that period. 

These photographs were spaced not for any particular 

benefit or relative to this case, obviously.  Just based on 

their haphazard ~ or the occurrence of them in a haphazard 

way, I have to believe that that peninsula of ground was 

continuous for that period of time. 

Q. It was by fastland, I mean that it was not subject 

to the ebb flow or average of mean tide, is that right? 

A.   It was not.  It was above mean high water. 

Q.        Now, this pattern which we find during this time 

span with reference to Tolsons Creek that is having a — let's 

take it prior to 1970 when the new opening was made of having 

a opening at the southern end of the creek along Kent Island, 

was that at all an unusual pattern or placement of the locationl? 





1 

2 

3 

4 

57 
MR. ALTWATER:  Your Honor, I don't want to object 

to Mr. Sause's cross-examination, but sometimes he goes just a 

little too far.  If he can keep it down. 

MR. SAUSE:  When I get to cross-examination you can 

5 find it objectionable but — 

6 MR. ALTWATER:  I don't mean cross-examination, I 

7 mean leading the questions.  He is leading this witness on the 

8 questions. 

9 BY MR. SAUSE: 

10 Q.   Taking the pattern which you found from 1933 up to 

11 1970 when insofar as we know things were left to nature, was 

12 there anything unusual about the development of this creek 

13 during that period, this peninsula? Atypical is what I mean 

14 of other creeks on Kent Island? 

15 A.   I guess I would say no, it is very similar to other 

16 creeks, another creek that I have studied intensively.  It is 

17 very similar to a number of other creeks that I have looked at 

18 superficially on the west side of Kent Island.  There seems 

that in these creeks or in these inlets — there seems to be a 

tendency to locate them in a natural sense further to the 

south than further to the north. 

That tendency is probably due to a strong current 

running lateral to the beach in a southerly direction.  This 

current may only be seasonal.  It may only occur in the winter 

period.  It is apparently the dominant factor that is shaping 
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the shoreline in that area. 

THE COURT: You mean deserting this western shore- 

line of Kent Island and plugging up these outlets from these 

creeks? 

THE WITNESS:  The waves and storms or the waves 

caused by storms and wind are doing the erosion.  Now, the 

transportation is occurring in this current that is running 

parallel to the shore. 

Now, the direction of this current of where it takes, 

whether it be to the north or to the south, is dependent on 

the predominant wind direction — let me just back up a little 

bit. 

The land forms on the island or on the west side of 

the island are the result of a dominant long shore current, 

that is a current running parallel to the coast.  In the case 

or in this particular area of the west side of Kent Island, 

that current appears to be going in a southerly direction. 

Therefore, the pieces of ground that have been built 

or sedimentation that is occurring occurs from the north to 

the south so that many of the inlets that are present on these 

formally open embayments are situated on the southern because 

the sand bodies have built out from the northern end at some 

time in the past. 

BY MR. SAUSE: 

&   Is there anything atypical about the fact that some 





59 

points you found before 1970, you found that the actual open- 

ing to the natural outlet might have been blocked.  Was that 

3 a typical or unusual thing for nature to do was to block off 

4 the opening from time to time? 

5 A.   Again, as per detailed study of one other inlet or 

6 superficial study of other inlets on the west side of Kent 

7 Island, that is not as typical as probably the standard 

8 situation for natural inlets. 

9 Qi   This would be, you referred to a plug, I am trying 

10 — now that everybody is back in their seats — I am trying to 

11 recapitulate some of the things that were mentioned before. 

12 Sometimes this would take the form of a plug, is that right? 

13 Like a stopper on the Chesapeake Bay side of the outlet, was 

14 that what I understood you to say? 

15 A.   The word plug, when I use it, would be implied to a 

sand deposit.  It would be impeding the exchange of waters 

between Tolsons Creek, this inlet and Chesapeake Bay.  It 

18  would be a segment just for dimension purposes, 15 feet long 

19 

20 
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of sand that has filled in the old channel of the inlet. 

QL Which end of the inlet would this plug most likely 

occur? 

A. The plug would most likely occur on the Bay end of 

the inlet because of the greater amount of energy associated 

with the Bay as opposed to the Tolson Creek side where there 

is much less energy involved. 
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Q.        So the plug would ordinarily,   if not always,  be on 

the bay side? 

A.   It should in most cases be on the Chesapeake Bay 

side, unless there are special circumstances or man-made 

activities that have come to bear. 

ft   Now, this was not an unusual situation for this plug 

to form? 

A.   No.  It was not. 

Q. Now, as you and His Honor were talking about equil- 

ibrium, I took it that there were times that this plug would 

break out or open.  Was I correct in that? 

A.   That is correct. 

Q. Tell me about that? 

A.   Well, it would be a seasonal occurrence related to 

the runoff of precipitation; formerly snow or rain, without a 

heavy vegetation cover or a good lush green vegetation cover 

that is present during the growing months. 

I guess from May to October.  This water runs off 

more rapidly and it enters the creeks in greater amounts be- 

cause it is not taken up by the vegetation or retained on the 

leaves or whatever. 

For the fact that it runs off more rapidly causes 

the impounded body of water to rise in stage or elevation.  At 

some point in this rise the plug is breached and at that point 

the inlet again, is renewed and maintained opened by the ebb 
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and the flow of the tide until such time as the long shore 

occurrence or the sediments that are being transported and 

3 deposited overcome this inlet. 

4 Again, this kind of operation of the sedimentation 

5 would be associated with the seasonal phenomena.  It would be 

6 associated with a late fall or an early winter or early 

7 summer.  It has no particular time for everywhere, for this 

8 sight I am sure there would be a specific time. 

9 I would like to note that in other periods of the 

10 year, let's say the plug would be in and you would get rain- 

11 fall the relation between the rise in the pool or the level of 

12 Tolsons Creek would not be sufficient to break the plug, over- 

13 come it or flood over it. 

H       Q-        This channel in its natural form was not a very 

15 reliable channel, was it? 

16 A.   For navigation purposes? 

17 ft   Yes.  Let's take navigation purposes first. 

13       A.   I suspect that it was not navigable to commercial 

craft.  I would fully suspect that it was not navigable to 

2Q  commercial craft, i.e., a fishing type craft.  It may have 

21 
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been navigable to flat bottom boats or smaller bottom boats 

when the plug was opened. 

Q.   When the plug was opened? 

A.   Yes.  Otherwise it would not have been navigable. 

ft   Do I take from what you say that in its natural 
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state, one could not always count on it being opened for any 

kind of a boat? 

A.   That is correct. 

Q. Insofar as its purpose in draining the lake or 

5 subjecting the lake to the ebb flow of the tide that was not 

6 a matter on which one could rely with the same certainty that 

7 one could rely upon the sun rising in the morning? 

8 A.   That is correct. 

9 Q. Now, in 1970, it has been stipulated in this case, 

10 you have been told that the opening was made which you found 

11 on your last presentation.  What effect that had — I think 

12 you said to His Honor that had the effect of relieving the 

13 pressure on the natural drains by opening the new one? 

14 MR. ALTWATER:  I am going to object to Mr. Sause's 

15 summarizing the prior testimony and then asking to repeat it. 

16 If you want to ask him about it again — 

17 MR. SAUSE:  I want to make sure I understood it, 

18 Mr. Altwater. 

19 THE COURT:  Sustain the objection.  Repeat the 

20 question, Mr. Sause. 

BY MR. SAUSE: 

ft   What effect if any, in your opinion, did the opening 

of that new channel in 1970 have upon the natural drain? 

THE COURT:  What effect did it have upon the old 

outlet? 
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1 THE WITNESS:  The effect on the old outlet would be 

2 that the old outlet would probably not open up again by 

3 natural forces, while the new inlet or new outlet, whatever, 

4 maintained open. 

5 BY MR. SAUSE: 

6 Qt   What is your prognosis for that new opening without 

7 the intervention of man? 

8 A.   The new opening will, because of sedimentation, 

9 narrow and eventually become plugged and at that point it is 

10 possible that either the rise that would occur at Tolsons 

11 Creek, of the seasonal rise that I discussed earlier, would 

12 either break out at the location of the new inlet or may break 

13 out at the location of the old inlet depending on whichever 

14 was naturally easiest to get through. 

15 Q.        Have you been in the vicinity of the old drain or 

16 outlet recently? 

17 A.   I have been in the vicinity, by vicinity, I mean 

probably 100 feet, I have not been directly at the old inlet. 

Qi   Tell us what you saw with reference to the old inlet 

Tell us first of all when you were in the vicinity? 

A.   I was in the vicinity in early May. 

Q.        Of this year? 

A.   Of this year. 

Qi   What if anything did you see at that time with 

reference to the inlet? 
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A.   The new inlet was opened and flowing at that time 

and the old inlet, in examining the beach area from the 

northern side of the new inlet, I was able to see that the old 

inlet was not flowing.  I was also able to see that the 

Tolson Creek side of the old inlet was somewhat pronounced at 

least from what I could see from the northern side of the new 

inlet and it had water in it. 

Qt   The old drain? 

A.   The old inlet, yes. 

ft   That is topographically different than the land on 

its south side, is that correct? 

MR. ALTWATER:  I am going to object. He is 

constantly leading. 

BY MR. SAUSE: 

ft   What if any differentiations between the topography 

on the north side of the old channel and that on the south? 

A.   Both the north and the south side of the old channel 

were vegetated.  The old channel itself had water in it. 

Open water for a period of several feet, I would say. 

ft   What was the relationship of that water with the 

level of the land or vegetation on either side of it? 

A.   The water was at the same level as Tolsons Creek — 

MR. ALTWATER:  I am going to object.  I do not 

think that the witness, on his own statement, got closer than 

a hundred feet.  He is now testifying as to the topography on 
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both sides of it from his observation.  I question it. 

THE COURT:  Well, that is a matter, if you wait for 

cross-examination.  Overruled. 

BY MR. SAUSE: 

Q. You may answer. 

A.   I am sorry.  Will you repeat the question. 

Q. The question was, what was the relationship of the 

level of the water to the level of the land on either side of 

it, if you know? 

A.   By the presence of the vegetation I assume that the 

ground was above or that there was ground above the channel. 

I saw open water in the channel, itself. 

Qi   You saw open water in the channel, itself? 

A.   Yes.  That portion adjacent to Tolsons Creek. 

MR. SAUSE:  Your witness, Mr. Altwater. 

CROSS-EXAMINATION 

BY MR. ALTWATER: 

Q,        What was the vegetation there when you were there, 

you say May of this year? 

A.   Yes, sir. 

Q.        What was the vegetation? Was it heavily vegetated 

with large grass or what? 

A   It was more on the terms of types of vegetation. 

It was a combination of transitional vegetation from marsh to 

total upland vegetation.  There were some shrubs.  There was 
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also some marsh grass involved in there also. 

QL   I am speaking of the vegetation primarily in the 

area of the old channel? 

A.   At the time I did not make notice of whether it was 

cattails or whether it was cane or whether it was salt meadow 

grass or salt grass or any one of the number of the types of 

vegetation associated with both the marsh and the uplands. 

Q. Mr. Mullen, this photograph will be identified 

later as this is a series of photographs put together.  Looking 

to the south or southerly from the northerly side of the inlet 

is that the type of vegetation that was there when you saw 

in May? 

A.   The vegetation I am referring to or I assume you 

were referring to is the vegetation associated with the old 

natural channel and that area adjoining Tolsons Creek, is 

that what you are asking me? 

Q.        This doesn't show too much inside Tolsons Creek, 

unfortunately, this obviously shows the Bay frontage.  Now, 

is that what the Bay frontage looked like when you were there? 

A.   As I recall it, the vegetation seemed to be more 

dense.  There seemed to be more vegetation there.  However, 

the condition at the time I was there — there was less sand 

on the beach.  There was less sand in the new inlet itself and 

the perspective is difficult to ascertain on that bank area. 

It is blurry.  It is very difficult for me to identi 





67 
1 it exactly the same.  I find it similar but not — I cannot 

2 state that it is the same. 

3 Q.   But the general impression is that the vegetation was; 

4 denser in May than it was in this picture, which was taken in 

5 October of this year? 

6 A.   Yes.  I would say that would be denser in the sense 

7 that the vegetation would be healthy.  It is robust as opposed 

8 to brown. 

9 ft   It was a rainy day which may make the color a little 

10 difficult.  May we have this marked for identification at 

11 this time in view of the fact that there are three photographs 

12 pasted together, maybe we better mark them A, B and C. 

13 (At which time the Court Reporter 
marks for identification 

14 Defendant's Exhibits 1-A, B and 
C.) 

15 

16 MR. ALTWATER:  Mr. Sause, do you have any objection 

17 to me showing this to the Court? This has not been officially 

18 identified into evidence, but I want to ask the witness about 

19 it. 

20 MR. SAUSE:  If it has not been identified into 

21 evidence, I guess it cannot be admitted to court. 

22 MR. ALTWATER:  Do you object to my asking the Court 

23 ruling?  If you do, I won't do it, John. 

24 MR' SAUSE:  I am sure of that.  If it is accepted 

25 by the Court, it is all right with me. 
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MR. ALTWATER:  I think it will make the witness* 

testimony a little more intelligent. 

THE COURT:  I will permit it, Mr. Altwater. 

BY MR. ALTWATER: 

0.   That is taken from the northerly side of the new 

inlet on October the 8th of this year.  Looking southerly 

to the parcel that they claim we have mapped in our property. 

Mr. Mullen, was there any evidence of a break in 

the sand or in the vegetation of the Bay side when you were 

there in May at the location of the old creek? 

A   As I recall it, yes. 

THE COURT:  What did you say there?  I am not too 

sure I got that correct. 

THE WITNESS:  This would be on the Tolsons Creek 

side? 

BY MR. ALTWATER: 

(X   No.  I am talking about on the Bay side.  Was there 

any break in the sand or vegetation on the Bay side in the 

location of the old creek? 

A   When I viewed it from the northern side of the new 

channel, there was not evidence of such a break in the locatioW 

of the old inlet channel. 

Q.   In other words, there is none shown on this photo- 

graph, is it? 

A   Not that I can discern. 
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MR. SAUSE:  Charlie, that is unfair.  I am going to 

2 object.  He can't even see the old channel there. 

3 THE COURT:  How deep was the channel in the new 

4 inlet, if you know? 

5 THE WITNESS:  When I was there — the two times I 

6 was there this year, the tides were different in this area 

7 and to the best of my knowledge and also according to who you 

8 go on to your tidal reference, the tidal range is about 1.1 

9 to 1.7 each. 

10 Again, that number varies with whoever you are 

11 referencing.  The Corps of Engineers tends to reference 1.7 

12 and the Coast and  Geodetic Survey — 

13 THE COURT:  You could have gone down and looked at 

14 the old channel? 

15 THE WITNESS:  Yes, sir.  At the time I had street 

16 clothes on.  I didn't have boots, but it was probably on the 

17 order of six inches to a foot, maybe a foot and a half for 

the most part in the channel. 

THE COURT:  You could have taken your pants off and 

gone down there; couldn't you? 

THE WITNESS:  That could have been done if I seen 

the need, sir. 

BY MR. ALTWATER: 

Q. 1  will hand you another photograph which shows more 

of the inside of Tolsons Creek, 
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MR. SAUSE:  Will you show it to me first too? 

MR. ALTWATER:  I would gladly. 

If you could mark this for identification as 

4  Defendant's Exhibit 2. 

(Court Reporter marks for 
identification Defendant's 

6 Exhibit 2.) 

BY MR. ALTWATER: 

QL   NOW, referring to the exhibit marked for identifica- 

tion. Defendant's Exhibit 2 and looking generally southeaster1/ 

from the northerly side of the new inlet, can you identify 

there the location where you say the old stream bed would cut 

12   through? 

A.   I can identify it on this photograph, sir.  I might 

14  add that my identification when I was there — my identifica- 

tion occurred much farther into Tolsons Creek on that sand 

16 body. 

17 THE COURT:  Your identification occurred what? 

THE WITNESS:  My identification of the channel 

19 opening occurred when I went further out into Tolsons Creek 

20 on an existing sand body.  Again, looking at this, it is a 

21 two-dimensional image and it is very difficult for me to pick 

22 out where that would be considering that the marsh would weave 

23 in and out, it is difficult to determine whether it is con- 

tinuous or whether it is weaving in or out. 

25 
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1 BY MR. ALTWATER: 

2 Qi   I won't press the question anymore.  Did you see 

3 any evidence of deposits of spoil anywhere else on that sand 

4 bar or where you've shown on your prints which are in evidence 

5 A.   Both on the on-sight inspection which confined 

6 itself to the north of the new channel and the aerial photo- 

7 graphy which allows me some leeway in terms of accuracy, I can 

8 discern contacts within several tens of feet. 

9 No.  That would be ray answer, no.  The area that I 

10 mapped was the only area that I was either able to verify in 

11 the field or pick up in the aerial photograph that was spoiled 

12 It is possible that it is or isn't other spoil there 

13 It may have been too small for me to pick up on the aerial 

14 photographs.  So, I would like to say, I am  not sure that 

iS  there is not spoiled or dredge spoiled elsewhere in the 

IQ      vicinity. 

17 ft   I will hand you another photograph that is looking 

18 northerly from that inlet, doesn't that show a lot of the big 

chunks of concrete on the entire length of the bar from the 

inlet north right on the beach? 

A.   That shows rocks and based on — that shows some- 

thing that looks like rocks and based on my times out there, 

much of that rock is concrete, yes. 

Q.        There is no natural rock of that kind on that 

beach; is there? 
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1 A.   Not naturally, no. 

• 
2 Qt   This is on the area of the sand beach itself, is 

3 that correct? 

4 A.   Let me look at it again, sir? 

5 THE COURT:  Which beach are you talking about, the 

6 beach on the Bay or the beach on the creek? 

7 MR. ALTWATER:  On the Bay side of this bar, north 

8 of the inlet. 

9 THE WITNESS:  North of the new inlet. 

10 MR. ALTWATER:  On both inlets. 

11 THE WITNESS:  Going north of the Kent Island Estates 

12 is the subject in question.  Based on my recollection of that 

• 

13 

14 

tree and that house and that pier, I would say, yes, that is, 

if this was your question, that is the beach north of the new 

15 inlet. 

16 BY MR. ALTWATER: 

17 Q.        Now, isn't that evidence that somebody spoiled right 

18 — or made deposits right on what is now that sand beach of 

19 something? 

20 A   Yes.  That is correct.  That is not dredged spoiled. 

21 THE COURT:  What is that? 

22 THE WITNESS:  That is not dredge spoiled.  That is 

23 
more of a  riprap  nature of shore protection type as opposed 

24 
to dredge spoiled. 

• 25 
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BY  MR.   ALTWATER: 

Q. Now, could you make any estimate based on the con- 

stant view of these photographs and what you saw on the land 

as to what depth that spoiled has been deposited on that bar? 

A.   It would be difficult to make that assessment unless 

I would say conduct hand alterables and test bits. 

THE COURT:  How is that? 

THE WITNESS:  Conduct test bits or dig a hole and 

map it with hand holders that would give you the current 

thicknesses or current locations much of this material.  It 

would show how much spoil was put on.  It would, I would like 

to note to indicate where the old ground surface was, however. 

The reason being oftentimes deposits of this nature sometimes 

peaty or sometimes rich in vegetation matter and the placement 

of spoil material on a compacting layer oftentimes does compact 

these and reduce their previous elevation to something less. 

For example, if you were to take ten feet of peak and 

put it into a container — a cylindrical contrainer and then 

load it with a one-ton weight, it would over a period of time 

consolidate that peak layer from X number of feet to something 

much less than that. 

BY MR. ALTWATER: 

Q.        When you look at the wetlands map that Mr. Sause 

filed as stipulation Exhibit S, which is an aerial photograph 

made of the wetlands or on behalf of mapping wetlands in 1971? 
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1 A.   I have reviewed it in a cursory sense.  I have not 

2 studied it in detail. 

3 Qi   Is it possible to tell from that map, what is new 

4 sand, bare sand as opposed to old sand or old material there? 

5 A.   Let me answer it in this way.  The problem that we 

6 encounter with the exhibits that I presented, that is one of 

7 the exhibits themselves, not the originals but the reproduc- 

8 tions of being lesser quality than the originals. 

9 I think it is probably the case with this exhibit 

10 that you are referring to.  It may be possible.  I have not 

11 yet made such a determination.  If it is possible, I am sure 

12 with viewing the originals of the photography one could make 

a determination of what was relatively new as opposed to 

being old. 

Q.   Have you looked at this copy which is in evidence? 

In looking at the area of this bar from the north side of the 

inlet up, does this very white nature indicate that this was 

bare ground? 

A.   The exposure on this particular exhibit — well, 

the exhibit is a little overexposed.  It appears that based 

on an interpretation I would suspect that much of the area 

shown in white is, in fact, bare ground. 

The actual contents may not be accurate because of 

the overexposure. 

Q. This would indicate the subject of looking at the 
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original, that this is probably not vegetated, except the 

2 dark spots that are shown? 

3 MR. SAUSE:  I object. Your Honor.  He says that it 

4 is impossible because of the quality of the photograph. 

5 THE COURT:  I think it is proper cross-examination. 

6 Overruled. 

7 THE WITNESS:  The darker areas certainly, in my 

8 opinion, they represent vegetation or possibly vehicles that 

9 may have been out there.  Again, the exact line between these 

10 dark spots and the white area is difficult to determine. 

11 They certainly do represent something different 

than the white area. 

13 BY MR. ALTWATER: 

14 0-   When we look at the south side of the inlet back 

15 on the lines marking the edge of the wetlands, which are the 

heavy blue lines, isn't that area through there completely 

vegetated?  In the area where you would say the old channel 

had been located? 

A.   Well, I think for the fact that they have drawn over 

or they have placed the lines over there or the fact that it 

is dark, doesn't allow me to discern whether it is all 

vegetation or not. 

It appears that a major part of it is vegetation. 

Although, the major part of my ability to say what scale or 

what accuracy is vegetated to or how big an area, I couldn't 
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pick — let me rephrase this.  If I picked an area 10 by 10 

it would be difficult for me to ascertain on that photograph 

of whether it was vegetation or whether it was a tree or a 

stump or open water.  You know, in that general area. 

Q.   All right.  Then looking into Tolsons Creek or the 

lake part of Tolsons Creek, what does the white area on the 

southerly side inside the new opening indicate? 

A.   That represents what would be termed a flood delta. 

A delta is developed by the flood tide.  The material is 

derived from, more than likely, the beach area as the tide 

comes in the transporting or has sufficient velocity of 

transporting some sand from the shoreline with the Bay into 

Tolsons Creek and deposited in the form of a fan. 

This is much the same of an interpretation that I 

would give to much of the area that was developed with or 

associated with the old natural inlet. 

Q.   So, the light fan-shaped area there indicates 

deposits of sand being made probably of the flood tide 

bringing them in? 

A.   Very possibly. 

Q.   Those are the sand deposits on the south side of 

that new inlet; are they not? 

A.   Yes.  They are sand deposits.  It is difficult to 

determine of whether they are above high water at this time or 

whether they are below it.  It is difficult to determine that. 
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Qi   Would that indicate to you or wouldn't that indi- 

cate to you that one of the results of the new channel is 

that sand deposits are being made in this area of the fan- 

shaped light color? 

A.   On that photograph, yes, they are being made there. 

But based on my visits earlier this year, that whole configur- 

ation has changed in the sense that this area of the channel 

also has a counterpart in here on this portion (indicating). 

So, this piece of ground is separate. 

MR. SAUSE:  So you are indicating another opening 

to the south? 

MR. ALTWATER:  I object.  He did not say opening. 

Mr. Sause. 

MR. SAUSE:  Well, let's see what he did say. 

MR. ALTWATER:  He is indicating an area to the 

south. 

MR. SAUSE:  Indicating what?  The record doesn't 

show what he was showing. 

THE WITNESS:  If I could clarify? 

THE COURT:  You may. 

THE WITNESS: The channel as I saw it earlier this 

year has two branches or has a branch with a number of other 

channels going further to the south cutting through the sand 

deposits. 

This channel is shown as being substantial on this 
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1 photograph and less substantial than now than it was then. 

2 BY MR. ALTWATER: 

3 Qi   You are indicating the channels that you are 

4 speaking of are cutting through the fan-shaped area? 

5 A.   Sand deposits, yes.  The flood delta, as I recall 

6 it. 

7 Qi   What is the effect of the stones which have been 

8 piled out at the mouth of this inlet on both sides; that is 

g  stone muggings or bulkheads, whatever you want to call it, 

IQ       on both sides of the new inlet? 

11       A.   They are a common form of shoreline protection and 

inlet stabilization. 

Q.   Do you recall how far out into the water, into the 

Bay they run? 

A.   A number of feet.  I did not assess when I was there 

how many feet.  They do go out somewhat into the Bay, whether 

it is five or 25 feet.  I could not say. 

Q.   What is the effect along that bayfront shoreline 

of Kent Island of building a jetty out into the water, by 

effect, I mean with reference to buildup or erosion of the 

beach itself? 

A   Jetties can have a number of effects.  They can 

accumulate sand, cause the beach to agrade. 

THE COURT:  Cause what? 

THE WITNESS:  Accumulate sand and cause the beach 
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to agrade; build up. Also, they can cause erosion by their 

presence.  I guess I don't understand your question. 

BY MR. ALTWATER: 

Q.   All right.  You said that apparently the prevailing 

strong currents or winds along this area were from the nor- 

therly side of the northern end south? 

7      A.   That is correct. 

Q. That the transportation of sediment in the waters 

was from north to south; is that correct? Primarily, I don't 

10 mean all the time? 

11 A.   Yes. That is correct, 

ft   The primary transportation of sediment along that 

13 shoreline is from north to south in the waters of the Bay? 

14 A.   I agree with what you are saying in essence.  If I 

15 can state it in my own words. 

Many of the land forms that are present suggest a 

17 strong influence from the north to south flowing current. 

18 &   If you put a jetty out, isn't the sand going to be 

12 deposited more in the northerly side or aren't you going to 

20 have erosion on the southerly side of this jetty in this area? 

21 ^   Well, that varies on a number of things.  In many 

cases, if the jetty is heavily fortified and extending out 

substantially into the Bay, you can accumulate on one side and 

erode heavily on the other. 

However, if I might add, I will just say that many 
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1 of the homeowners or residences and businesses, marinas along 

2 the western side of Kent Island jetty or groin, whatever the 

3 term is locally, their shorelines. 

4 Qi   Now, did you make any determination as to how much 

5 that shoreline has washed or eroded from the location in 

6 1933 until the time 1973? 

7 A.   No.  I didn't make any determinations.  I assumed, 

8 based on my past knowledge of the area or the knowledge that 

g I developed from the information developed for this case, 

JO there has been erosion in the past and present; that is why 

people have the jetties and groins. 

12 And, there will continually be erosion on the 
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western side of Kent Island. 

Q. In the course of your studies on this location and 

the one to the north of a three-year period as I understand, 

did you make any computation as to how much erosion there was 

over any period of time? 

A.   In the area to the north we had determined, using 

very old charts; mid-1800's and later charts of the 194 0^ 

that two to three hundred feet or the numbers on that magni- 

tude have been eroded from the old shoreline. 

ft   You mean that is about from the mid-1800,s to about 

early 1972? 

A.   The 1940^ is the comparison that we made. 

Q. It was about a hundred year period and how much 
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1 estimate was that? 

2 A.   It obviously varied along the coastline but two to 

3 three hundred feet probably from the west to the east in some 

4 areas.  Other areas were not quite affected and other areas 

5 may have been affected more.  I do not have the numbers as to 

6 what the two end points would be; the minimum and the maximum. 

7 Qt   You don't know how much erosion along this area of 

8 the Kent Island Estates property or the southerly farm; the 

9 Benton Farm? 

10      A.   I have not made any measurements or done any 

H      investigation to determine that, no. 

QL Would it be fair to say that in that general area, 

particularly the farm to the north that two to three hundred 

feet that this would probably be a similar erosion? 

MR. SAUSE:  Your Honor, I don't know what all this 

relevance has as to the talk about on direct.  Now, if Mr. 

Altwater wants to find out about these questions, he can pay 

the witness but I think this is far beyond the scope of direct 

THE COURT:  I sustain the objection. 

THE WITNESS:  Your Honor, may I speak to the Court's 

ruling on that? 

THE COURT:  You may speak to it but it would be an 

exercise in futility. 

MR. ALTWATER:  With the Court's permission, I would 
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like to show why it is relevant to his testimony. 

THE COURT:  It might be relevant, but it wasn't 

gone into in examination in chief and therefore if you want to 

get at it from this witness, you will have to make him your 

witness. 

The Court will see that he remains here to await 

your pleasure. 

BY MR. ALTWATER: 

Qt   It was your testimony on direct that during the 

period from 1933 to 1976 this peninsula was not below mean 

high tide during that entire period; wasn't it? 

A.   I guess I am concerned about the question a little 

bit. 

Qt   Answer it however you want to. 

A   As I mapped this peninsula, it is an elongated 

feature, all the evidence that I have come up with from my 

investigation in the case is that this land was above mean 

high water. 

Substantially above — not substantially above, but 

a substantial portion of the ground of interest was above 

mean high water, yes.  If that is answering your question. 

ft   Well, if that shoreline has eroded back from the 

Chesapeake Bay for as much as 50 feet, wouldn't the bar during 

that period of time have moved 50 feet to the east? 

A   The bar like the shoreline would respond to erosion 
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and would be moved back.  I am not sure if I am anticipating 

what you are getting at. 

QL   What I am getting at is this.  If the shoreline is 

eroded even 50 feet, wouldn't the bar be in a different 

5 location and be a different bar than the one that was there 

6 previously? 

7 A.   It would be the same land form.  The only difference 

8 would be that the land form itself has migrated to the east. 

9 Qi   You mean it would be the same form? 

10 A.   Correct. 

11 0-   It would have been migrated to the east and would 

12 have been the Tolsons Creek Lake; wouldn't it? 

13 A.   Yes. As I think I understand your question, yes. 

14 THE COURT:  You say a substantial portion of the 

15 peninsula was above mean high water and for how long did you 

16 say? 

17 THE WITNESS:  Based on my information, I would say 

18 from the period of 1933 to the present.  A substantial portion 

19 of that piece of ground in terms of area was above mean high 

20 water. 

21 THE COURT:  Very well. 

22 BY MR. ALTWATER: 

23 Q.   If that land formation were in a different location 

24 in 1933, you don't mean that the same area that was above mean 

25 high tide in 1933 is now above mean high tide there? 
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MR. SAUSE:  Objection.  It assumes a predicate than 

if it was in a different place in 1933.  There has been no 

testimony that that land form was in a different place in 

1933.  I don't think that is fair to oppose that question to 

5 the witness 

6 THE COURT:  I think the question would be very 

7 easily answered and I could answer it myself, so I will over- 

8 rule the objection. 

9 MR. ALTWATER:  Would the Court Reporter read back 

10 the question? 

11 (At this time the Court Reporter reads 

12 back the question as follows:) 

13 "Question.  If that land formation were in a 

14 different location in 1933, you don't mean the same 

15 area that was above mean high tide was in '33 now 

16 above mean high tide there?" 

17 THE WITNESS:  I think the answer is no.  Physically 

18 or spatially it may have moved.  I don't think — I hadn't 

12       determined if it had.  Does that answer your question 

sufficiently? 

2i THE COURT:  But the point is that there has been 
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erosion going on during all this time in the past so this is 

what is left as land forms, so it would have been to be above 

mean high water 50 years ago, right? 

THE WITNESS:  In 1933 it was above mean high water. 
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1 THE COURT:  It had to have been if the erosion 

2 process had been going on all through the years prior to '33 to 

3 be above water now, it had to be above water then. 

4 THE WITNESS:  Well, it is very possible.  I am 

5 getting a little unsure of how to handle this.  Let's just 

6 state that in response to erosion you get secretion.  You can 

7 get secretion of land forms. 

8 Once that land form is secreted, it will respond as 

9 a shoreline of the fastland.  Just the same way that the 

10 shoreline and the fastland does.  If it had already been 

11 eroded, it will degrade or be deposited on.  I am not sure 

12 what the question is, I guess. 

12 BY MR. ALTWATER: 

Q. I am not sure you answered my question or the 

Court's. If we assume from your testimony that along this 

area particularly to the farm immediately to the north of 

Kent Island Estates place, the erosion was between two and 

three hundred feet of shoreline and had been washed away so 

that the present bank along there was two to three hundred 

feet back from the Chesapeake Bay a hundred years ago; was 

that your testimony? 

A.   Yes.  On the northern farm. 

0. Well, if during that period of time there had been 

half that erosion on this location immediately to the south, 

that would mean a hundred feet; correct? 
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A.   If what you are saying is true, yes. 

Q.        Do you not believe or don't you have sufficient 

evidence to know whether the shoreline has roughly moved in 

the same direction at the same rate? 

MR. SAUSE:  I am going to object again, again.  We 

are getting into something that is beyond the scope of 

direct. 

THE WITNESS:  It may be that I could clear this up 

if I could refer to one of the exhibits in that book that 

Your Honor has; 1843 Coastline. 

MR. SAUSE:  That is No. T.  I am handing the witness 

Exhibit T. 

THE WITNESS: If I could, I would like to point out 

to the Judge and the attorneys that I am afraid to because it 

is very small — 

THE COURT:  Counsel may approach the bench. 

THE WITNESS:  On this view of Tolsons Creek it shows 

a hook or a spit type of deposit present during this time; 

that was 1877.  What is the reference on the map? 

MR. SAUSE: There is none, 

THE WITNESS:  So, it is at least 1877.  There is a 

land form very similar to what we presently have in the 

existing coastal creek.  And if I understand what everybody is 

trying to get at, the question is whether that land form could 

have migrated eastward to Tolsons Creek and be the land form 
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1 of what we are talking about or the land form in question. 

2 THE COURT:  What the first question asked was whethej: 

3 or not the land form was above mean high water in 1937 or 

4 prior there too, or '33. 

5 THE WITNESS:  This land form. Your Honor? 

6 (Indicating.) 

7 THE COURT:  Yes.  This particular — 

8 THE WITNESS:  Yes.  It is shown in this map, what- 

g  ever this source is, as being above water. 

10 BY MR. ALTWATER: 

11 0-        My question really was, was it in the same location 

12 or has it been moved completely to the east? 

A.   Well, if it was the same deposit, it would have had 

to move to the east. 

Q.   And the east at that time had to be the open waters 

of Tolsons Creek, where it now is? 

A   Well, assuming everything that we said before is 

true, yes.  That would be the mouth of Tolsons Creek.  To say 

again, this piece of land here (indicating) is the same piece 

of land that we were contesting. 

QL   But in a different location? 

A   Yes. 

Qi   That is all I was trying to get to. 

MR. ALTWATER:  Your Honor, I would like to take a 

look at those original photographs upon which his plats are 
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1 based? 

2 THE COURT:  Well, you can do that during the lunch 

3 and recess.  It is long past that time and we will take it 

4 now until quarter of two. 

5 MR. SAUSE:  Judge, do you think that perhaps we 

6 should go down and have Your Honor look at this area?  I 

7 mean, this business of trying to describe it to you.  It 

8 might be if Your Honor could go down and see it for himself 

g of the old opening and the new opening, it might permit you 

IQ      to review the case a little easier and you might be able to 

facilitate our presentation because we wouldn't have to 

present all of these predicates to Your Honor. 

J3 THE COURT:  Do you have any objections to that, 

Mr. Altwater? 

MR. ALTWATER:  I have no objections at all. Your 

Honor. 

MR. SAUSE:  Let me also make note of the fact that 

you could both help me because Mr. Mullen's time is extremely 

expensive and he came down from Pittsburgh last night and I 

would like this to be done now, then this afternoon if we do 

need him any more or if the Court needs him to clarify any 

questions that you might see, he is the closest thing to an 

expert you are ever going to see in this case. 

And I think we ought to avail ourselves as much as 

we can. 
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(Off-the-record discussion was 
held.) 

(A recess was taken.) 

THE COURT:  Do you want to call Mr. Mullen back to 

the stand? 

MR. SAUSE:  Yes. 

(John C. Mullen, having been previously 

sworn, was examined and testified as follows:) 

BY MR. ALTWATER: 

Q. Mr. Mullen, I have the photograph which I believe 

you said were some of the basic photographs used in the 

preparation of the large plats and drawings which are between 

exhibits 1 through 7. 

Now, looking at this photograph of 10/22/57 

AHW5282, is there any  indication to you looking at the bar 

that we have all been talking about of the opening in the 

approximate middle of that bar.  And I am pointing my pencil 

on it at this point? 

A   Based on my previous — I am not going to interpret 

that now, it has been interpreted previously. 

0-   There will be testimony and you probably won't be 

around after that.  In 1955, an opening was made through that 

bar in approximately the center. 

Now, that is 1955 and this is two years later in 

•57.  I am asking you if you can see any indication or have 
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you in examining magnifications of this seen any indication 

of that 1955 channel cut? 

A.   I have not seen any indications on the upland or 

the fastland part of the area during that '57 period. 

There are deposits in Tolsons Creek which I haven't been able 

to explain or which I don't know where they came from.  They 

may have come from washovers where you may have had excessive- 

ly heavy wave action associated with a storm where the waves 

went over this higher ground and washed the fanned area behind 

&   Looking at this photograph again, wouldn't an 

explanation or a probable explanation, if you heard testimony 

that there was a 1955 cut made in the middle, wouldn't the 

apparent soaking inside of the bar be the probable result of 

such a cut? 

THE COURT: Where is that cut supposed to have been 

made? 

MR. SAUSE:  May I see it? 

MR. ALTWATER:  I will show it to Mr. Sause and then 

take it up and show it to the Judge so we can see it all at 

the same time. 

I am talking about this spot (indicating).  Maybe 

we had better have this photograph marked since we are 

commenting on it. 

THE COURT:  Very well. 

THE WITNESS:  May I suggest that we take a look at 
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the larger version because it may be clearer or it may not 

2 be also. 

3 MR. SAUSE:  What year is that? 

4 MR. ALTWATER:  '57. 

5 MR. SAUSE:  That then is the same as Plaintiff's 

6 Exhibit 4. 

7 MR. ALTWATER:  I know, but it is not as clear as 

8 this, to my understanding. 

9 BY MR. ALTWATER: 

10 Qi   Now, looking at Plaintiff's Exhibit 4, Mr. Mullen. 

11 A   I guess the feature — 

12 MR. ALTWATER:  Now, let's get this photograph 

13 marked, or we won't know what we commented on. 

14 (At which time. Court Reporter 
marks for identification 

15 Defendant's Exhibit  2.) 

16 

17 

MR. ALTWATER:  Your Honor, what I am asking the 

witness is about an area shown here (indicating).  Is this 

18 indication on this bar. 

19 THE COURT:  Yes. 

20 MR. ALTWATER:  Is this indication in the middle of 

21 this bar and perhaps it does show up on this larger photo- 

22 graph. 

23 In fact, it does show up clearer on this one 

24 (indicating).  May I show the Judge? 

25 THE COURT:  Yes, please. 
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MR. ALTWATER:  This is the area I am asking the 

10 

11 

12 

question about (indicating). 

THE COURT:  That is a different cut tha what is 

present. 

MR. ALTWATER:  Yes, sir. 

BY MR. ALTWATER: 

ft   Mr. Mullen, looking at the enlargement of that same 

8 photograph marked Defendant's Exhibit 2, you haven't heard the 

9 testimony yet, but if that testimony were in evidence now 

that in 1955 a cut was made in approximately the center of 

that bar, would that be consistent with the pattern shown of 

the dark and white lines which I assume would vary in depths 

13  of Tolsons Creek inside that bar? 

A   Those deposits that are shown or those total 

differences could represent deposits associated with flood 

tide related occurrences.  If what you are saying is that 

somebody will testify there was an opening there, I could say, 

18 associated with that, there could be possibly associated with 

19 such an opening. 

20 ft   Well, I don't want to have to hold you here or bring 

2i  you back after the other witnesses testify.  So, I am asking 

22  you about it now.  If you assume there will be testimony to 

the effect that in 1955 a cut was made in that location, is 

this photograph consistent that was taken approximately two 

years later with such an indication? 
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MR. SAUSE:  Your Honor, the witness has answered 

2 the question.  The witness has very clearly testified that 

3 it is consistent with tidal action and could also be consis- 

4 tent with the cut. 

5 THE COURT:  Let him answer it again. 

6 THE WITNESS:  Those deposits — if I might answer 

7 it this way, those deposits could either be associated with 

8 washover from a large storm and a fan developed from washover 

9 or could be associated with flood tide deposits. 

10 MR. SAUSE:  Mr. Altwater, you called for it and 

11 used it. 

12 MR. ALTWATER:  Suppose we mark this 2-A.  It is an 

13 enlargement of the same photograph that has been marked 

14 Defendant's Exhibit 2. 

15 (Court Reporter marks for 
identification Defendant's 

16 Exhibit 2-A.) 

17 (Off-the-record discussion was 
held.) 

18 

19 BY MR. ALTWATER: 

20 ft   Mr. Mullen, looking at the photograph of 1957 now 

21 marked Defendant's 2, and then looking at the photograph on 

22 September 10, 1972, again from your file — 

23 *•   Are those photographs from any of the exhibits, 

24 the reason being I didn't have a larger scale. 

25 0-   Well, looking at these two photographs and comparing 
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the one of September 10r 1972 with the one of '57, can you 

state what changes have been made in that bar apparent from 

the '72 photographs as contrasted with the '57 photograph? 

A.   I would have to examine these in detail.  They were 

not examined in detail of four of the other presentations 

because I did not have the larger base on which to do the 

mapping, 

I could do that but it would take some time. 

Qi   Well, you compared the "73 photograph with the — 

A,   Correct.  The "73 photograph is only available in 

the large scale. 

MR. ALTWATER:  May we have this photograph marked? 

It is an aerial photograph of February 5, 1973. 

(At which time, the Court 
Reporter marks for identifica- 
tion Defendant's Exhibit 3.) 

BY MR. ALTWATER: 

&   Mr. Mullen, I will ask you to make a comparison 

between the 1973 photograph now marked Defendant's 3 and the 

1957 photograph which is 2-A? 

A.   I would like to make that comparison using the 

placards.  If possible, that has already been laid down in 

terms by mapping. 

ft   Well, I will ask the question this way, doesn't it 

appear between '57 and '72 there has been a substantial amount 

of fill easterly of the beach which is shown on the 1957 
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photograph? 

2 A.   This fill that you are referring to is occurring 

3 all along the coast in this area and it is a seasonal 

4 phenomena.  This photograph was taken in February and the 

5 other photograph you are referring to was taken later in the 

6 year more in the order of Mayr June, July.   Something along 

7 that area. 

8 This represents more of a winter beach profile. 

9 To me, it does not represent artificial filling along this 

10 coastline.  It represents a natural winter relationship or 

11 winter condition. 

12 0-        Well, isn't this the area that you showed on your 

13 prior chart as filled area or to get the exact words — 

14 A.   Dredge spoiled. 

15 &   Dredge spoiled area? 

16 A.   Yes. 

17 & So, that would be the area running from a little 

easterly of the big tree, that is on the north side of the 

Tolsons Creek area.  Are you familiar with that tree? 

A.   I am familiar with it but it has been a while since 

I have been there.  My geometry and relationships aren't 

exactly up to date. 

18 
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to where you have shown dredge spoiled? 

A.   I can't locate that tree exactly, no. 
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MR. ALTWATER:  No further questions. Your Honor. 

THE COURT:  Any redirect? 

REDIRECT EXAMINATION 

4 BY MR. SAUSE: 

5 Qi   Mr. Mullen, just one or two. 

6 Defendant's Exhibit 3, which you examined, is the 

7 original large photograph that you used in preparing Exhibit 

8 No. 6; is that correct? 

9 Let me hand it to you. 

10 A.   That is correct. 

11 0-   So, your interpretation of the defendant's exhibit 3 

12 is that which you gave with reference to complainant's 

13 Exhibit No. 6, including the overlay which shows your findings 

14 is that correct? 

15 A.   That is correct. 

16 Qi   The same is true — 

17 MR. ALTWATER:  Your Honor, I am going to object 

13  to his leading the witness this much. 

THE COURT:  Well, we will allow this attitude when 

a jury is not involved, Mr. Altwater. 

BY MR. SAUSE: 

QL   I am handing you Exhibit 4 and I have plenty of 

time. What, if any relation does this have, Mr. Mullen, to 

any of the questioning that Mr. Altwater directed to you? 

A.   I am sorry, I don't know what you are getting at. 
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1 Qi   What relation does that have, if any, to 

2 Defendant's Exhibit 2 and 2-A? 

3 Here is No. 2 and here is 2-A. 

4 A.   My interpretation shows an indentation in the — 

5 QL   I am not asking you to give your interpretation 

6 again. What relation if any has Plaintiff's Exhibit 4 to 

7 Defendant's Exhibits 2 and 2-A? 

8 A.   They are the same with my interpretation 

9 QL   With reference to all three of those exhibits, that 

10 is, complainant's Exhibit No. 4 and respondent's or 

11 defendant's 2 and 2-A. What if any difference is there 

12 between your testimony with regard to Exhibit 4 and your 

13 testimony with regard to Exhibit 2 and 2-A? 

Is there any difference? 

A.   Well, the land forms are not different on the basis 

of the information that Mr. Altwater supplied. 

THE COURT:  What is that? 

THE WITNESS:  The interpretation is the same based 

on the information he provided.  Everything that is interpreted 

is above mean high water. 

The comment that Mr. Altwater made were of land form 

subaqueous land forms, which are in Tolsons Creek property. 

That would be the only difference.  The testimony related to 

that. 

Qi   When you identified Exhibits 4 and 6, which are 
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98 
these   large  exhibits   from which you testified when you were 

first being examined by me,  you indicated,   I  believe,   that you 

used  certain  large photographs   in  order to make  those 

exhibits. 

What if any relationship is there between the large 

photographs introduced by Mr. Altwater and the photographs 

to which you refer to as having been used in making your 

exhibits and presentation? 

A.  The photographs introduced by M. Altwater, both 

this 2 and 2-A were used to develop plaintiff's Exhibit 4. 

The large map is referenced on Exhibit 4.  It is the map 

that was used to do the photography work to provide Exhibit 4. 

Q.  A few final questions. 

You were shown before Exhibit T, which is an 1877 

survey, do you recall that?. From the 1877 Atlas? 

A.  Yes. I do recall that. 

Q.  You are familiar with the fact at least, insofar as 

that Atlas shows there was a rather wide opening or mouth of 

the Creek in 1877 or whatever that is dated? 

A.  I am familiar with that, yes. 

Q; Having been acquainted with that Atlas by Mr. 

Altwater, does that change your testimony in any way with 

regard to plaintiff's Exhibits 1 through 6? 

A.  No. 

Q.     Now,   there was   some   discussion before   about   a 
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1 creeping piece of land, I thought I'd seen everything on 

2 science fiction, but this has got me, confining yourselves 

3 to the period of your Exhibits 1 through 6, is the land mass 

4 or what if any change was there in the location, basic 

5 location of the land mass which is the subject of this matt 

g conversation? 

7 A.  Again, I didn't make any detailed measurements. 

8 But it was obvious to me going through the exhibits in their 

9 prepartion, that major changes had not occurred except up 

to the piint at which the new inlet was installed. 10 
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Other  than  that,   the   land  form has   the  same  shape. 11 WLUCI   uucin   tiiat,   tne   iana  rorm nas   tne  same  snap 

It is roughly the same position right now as it was in 

193.3 or 1937. 

MR. ALTWATER:  I have no further questions. 

THE COURT:  Any recross? 

MR. ALTWATER:  Your Honor, just one on that last bi 

of testimony. 

THE COURT:  I take it, Mr, Altwater, you are not 

going to introduce these exhibits or attemptto introduce them 

until you reach another witness? 

MR. ALTWATER:  Which? 

THE COURT:  You just had them marked for identifica 
tion. 

MR. ALTWATER:  Oh, I thought these were put into 

evidence.  The copies from Mr. Mullen's file. 
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MR. SAUSE:  2, 2-A and 7>,   I think were in evidence 

I understood them to be in evidence. 

THE COURT:  I haven't ruled on any of them. 

MR. ALTWATER:  I am sorry, Your Honor. 

While the man from whose file they came is here, 

I would like to move the introduction of 2, 2-A and 3. 

THE COURT:  Do you have any objections? 

MR. SAUSE:  No objections. 

THE COURT:  Let it be admitted. 

MR.'ALTWATER:  I have no further questions. 

THE COURT:  Well, you may step down, Mr. Mullen. 

Gentlemen, I have in mind to adjourn this trial to 

another date at this time if you haven't any emergency 

witnesses that you feel must be heard today. 

So, we will adjourn in this subject to the assign- 

ment to be made for the mutual convenience of both sides at 

a later date. 

(Off-the- record discussion 

was held.) 

(The hearing was adjourned to a further date.) 
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CERTIFICATE OF COURT REPORTER 

I, Joseph Mc Grath, Court Reporter, do hereby 

certify that the witnesses whose testimony appears in the fore- 

going pages were duly sworn by the Clerk of the Court; that the 

testimony of said witnesses was duly recorded stenographically 

by me and thereafter reduced to typewriting by me, or under 

my direction; and further, that the transcript of said witness- 

es testimony- and other proceedings herein contained is a true 

and accurate record. 

Joseph/Mcr Grath, Court Repo rt6 
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AFTERNOON SESSION 

vhereupon, 

J. TILLMAN DOWNEY 

laving been previously sworn by the Clerk of the Court, was 

ined and testified as follows: 

T'lE COURT:  Do you have any redirect, K;     ater? 

MR. ATWATER:  I don't think Mr. Sause was through. 

MR. SAUSE:  I wanted to ask him about one thing. 

THE COURT:  All right. 

CROSS EXAMIN.-VriON 

BY MR. SAUSE: 

Q    Do you have the bill that I asked you about? 

A    Yes, sir, I have. 

Is that the only thing in your file that you have in 

n to your bill? 

Yes, sir, this is what we billed for the survey of 

e's County, Maryland. 

:i  oriyinal.bill,  Are you in the habit of 

keeping t"     g'lnal il     file? 

t in the habit of keeping the 

Ligin?;l .  '..e keep them accordingly.  We may send a blue copy 

keep the original, and we may send the original and keep the 

blue copy, or we may send, the white one and keep the blue one. 

This is not sent out of the office here.  This is 

sent out of the office in Hartford County. 
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Q    Where did you physically obtain this? 

Where did they physically obtain this? 

Q    Where did you — where did you go get it from? 

I got this out of my paid bills file. 

Q    Your paid bills file, where? 

In the office, from 1973. 

C    In Easton? 

Yes, sir. 

MR. SAUSE:  All right.  This would be exhibit number 

11. 

ITNESSs  Yes, sir.  I sent them out a bill and 

they send me a copy of it, and when the check came in it was 

marked on there when it was paid. 

MR. SAUSE:  I offer this as Plaintiff's Exhibit 

Number 12. 

admitted. 

(Whereupon,.the document referred 
* to was marked as Plaintiff's 

exhibit Number 12, for 
identification, and received int(|) 
evidence.) 

BY MR. SAUSE: 

Q      ^t did you indicate the hourly rate was? 

I believe, at that time, I said the hourly rate 

about $22.50 an hour for a three-roan field party, $10 an hour 

for drafting, and I think that's approximately as far as I went 

Q    Well, isn't almost $4,000 an awful lot of money for 
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that little job? 

A    I think you will find out, m that little job it 

carae out to less than $14 per acre for the survey. 

Q    I thought you said you did it by the hour? 

A    No, sir, you are saying that little job.  There is 

289 acres of tract.  There is a State road that goes through the 

tract. 

That is just more than I was accustomed to payi, 

I believe you will find, sir, that getting boundary 

surveys today for less than $20 an acre, you are doing very 

C       1 right.  Do you have any correspondence in your 

file with respect to this tract? 

Yes, sir, I do. 

( Lx>ndence from anyone, or E 

Mr. Aaron? 

A 

i have any     ^spondence from Mr. Dixon, or 

anyone associated with East Bay Colony Associates? 

A    Yes, sir, I have some correspondence from Mr. Di^con. 

I say I do, now whether it is in here or not, I don't know, 

but I received a letter from Mr. Dixon, and this would have 

sen after all of this work was done.  It was where he had 

bated that he had received — here you are. 

right.  Now, this is a letter from me, which 
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asked that you reply in writing.  Did you reply in writing? 

A    No, sir, I did not. 

Q    Why not? 

Eecause I called Mr. Dixon. 

MR. SAUSE:  This will be Plaintiff's Exhibit Number 

T •} 

MR. ATWATER:  I object, Your Honor.  This is a letter 

from Mr. Sause.  It is self-serving and it was written in 

anticipation of litigation from counsel for the Plaintiff. 

MR. SAUSE:  I will take off all of those.  I will 

only offer the letter from Mr. Dixon. 

THE COURT:  Any objection to the Exhibit ascfeleted? 

MR. ATWATER:  No, Sir, no objection. 

THE COURT:  It will be admitted. 

oreupon, the document referred 
to was marked as Plaintiff 
-hibit Number 13,, for 

identification, and received intc 
evidence.) 

.\' MR. SAUSE: 

Is there any other correspondence there from 

Mr. Dixon, or anyone associated with Mr. Dixon or East Bay 

Colony Associates? 

A    No, sir, there is not. 

Q    There is not? 

A    No, sir. 

Is there any correspondence or any communications 
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there from you or any firm within which you are associated, to 

Mr.  Dixon or any of his associates? 

Ya% sir, there is. 

Q    May I see them, please? 

A    Surely. 

MR. SAUSE:  This would be Exhibit Number 14. 

MR. ATV7ATER:  No objection. Your Honor. 

THE COURT:  It will be admitted. 

(Whereupon, the document referred 
to was marked as Plaintiff's 
Exhibit Number 14, for 

identification, and received intc 
evidence.) 

BY MR. SAUSE: 

Q    Is there any other correspondence in that file? 

r, not to my knowledge.  If you would give me 

a moment, I will look throught orice again. 

..11 right. ime. 

I appreciate tl     I have a transmittal that was 

sent to Mr. Dixon about some other property on the Aaron farm. 

G    This has nothing to do with this — 

A    No, sir, I believe this has to do with the mortc, 

releases. 

Q    Mortgage releases? 

A    Yes, we wanted a description of the land zoned as 

-1 and some of the land that this road cuts through. 

Q    I see. But it has nothing to do with over there 
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No, sir, it has nothing to do with any of that. 

Q    Now, since we have your file here, what meats, or 

plats do you have in there that you are provided with in your 

MBW1 — 

A 

The certificate of survey done by Mr. Metcalf, 

47? 

No, 471. 

Isn't that certificate an Exhibit in this case? 

MR. SAUSE:  That would be H, Your Honor. 

THE WITNESS: MBW7564. 

BY MR.   SAUSE: 

MRW?* ftAf 

ieinent  — 

:hat  is our deed.     That  is  the 

Kent l£ 

A 

and — 

Estates deed. 

The deed of agreeinent between Kent Island Estates 

Q    That would be Exhibit D.  Now, that has the space 

amounts and the descriptions of the Kent Island Estates 

property? 

A    Yes, sir, it does. 

THE COURT:  Is that the deed from Romeo Holding 

Company to Kent Island Estates? 

THE WITNESS:  No, Sir, this is the Kent Island 
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Holding company, Chesapeake Bay Corporation. 

BY MR. SAUSE: 

Q    Chesapeake Bay Corporation was the grantor of 

Roraco Holding Company. 

THE COURT:  Yes, and this is the Kent Island Holding 

Company. 

THE WITNESS:  There is a sketch of part of Kent 

Island Estates where it comes down and meets Tolson Creek. 

MR. SAUSE: 

Q    Did you dcetch that? 

I didn't.  That's not my sketch, but someone in the 

office did. 

somebody in the office? 

"s, si       ould have been done from the plat 

record in '  county.. 

Q ices it propert to go? May I see i 

Surely.  This is the part where you would leave the 

road, come down Kent Island Estates, and this is where you 

would meet the waters of Tolson Creek. 

I am lost. 

That is what we sketched off so we knew where we 

were and we would have the adjoining line, there. 

That is up by the road? 

Yes, sir, then we hit the Creek at this point. 

There is some State road plats that are traced off. 
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10 

There is a handwritten part of MBW2 folio 4, which was made, 

and I had that deed — 

That is MBW2-4? 

Yes, sir, 1948 convalence. 

That is a 1948 convalence? 

Yes, sir. 

From Nichols and .White, and that is Exhibit 

A    Which refers to the Metcalf survey. 

Ich is the plat? 

A    It is also the deed of the — 

Q    MBW2-4.  That is the deed from 

^aron and White? 

te to 

3, and this XL 1 folio 11, 

Tower Gardens.  Here is the deed that I believe    eferred to 

i-n the John C. Eenton — 

COURT. 

THE WITNESS:  John C. Eenton and George R. Benton, 

Statin, and so forth and so on, and I think this is the Bean 

Clause, and I think it has the metas and bounds in it.  This is 

from MBW2 folio 4, and the same as referred under Bryan, 

Courtney, Benton and John C. Benton by deed on July 31st, 1939, 

and recorded May, F. G. Jr., No. 1, folio 411. 

THE COURT:  That is not an exhibi: 

THE WITNESS:  No, Sir. 
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MR. SAUSE: 

There was nothing prior, that it gave — 

Other than it gave met as md bounds. 

Except that we didn't use thos^netas and 

used the ones that were in the Metcalf survey? 

A    That is correct, sir. 

Q    The 37 deed didn't have the '48 survey? 

A    That is correct. 

Q What is this to? 

This is Romeo Holding Company, and so forth and so 

on.  This is a 53 acre tract of land that I would imagine is on 

the far side of the road, sir, the other side of the State road 

This i     365 de    E the Tower Gardens on the Bay. 

Tower Gardens is the next one to the south of the 

on farrp? 

A    Yes, sir. 

Q Is  that  about  it? 

Yes,   I believe  it is,   sir. 

There is no other plats or deeds that are title work 

other than the ones you mentioned? 

That is correct. 

I don't know whether that is peach or passionate 

t color in there, what is that? 

That surves the plotting of the deed. 

Of what deed? 
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12 

A    That is as it is described. 

You might explain that to me? 

A    What do you mean by explain that to you? 

Q    Well, you started to say what all that was. 

A    Oh, this is where somebody took a copy of the deed 

and they take the lines, and say this is north, and they put 

their protractor on here and they start plotting the courses 

and distances that are as called for in the deed. 

So we have a picture of what it looks lik 

hich deed? 

. the deed. 

oiAd do that. 

an old deed, sir, that was 

done in 1939.  Beginning at a point at the head of the Creek 

where the land is conveyed and Gibson's Corner, where the 

Gibson and Moore farm meet, and there are so many courses and 

perches — 

Q    Give me the courses and distances? 

A      out 68 degrees east, 338, about 55 degrees east 

— well, about 75.2 perches, if you want the perches, to a 

stone on the south side of the east road, to a stone on the 

east side of said road — 

Q    That is which description? 

That is the description that was mentioned in M 

I believe it was. 

LEONARD DIBBS REPORTING SERVICE 
514  MARKET TOWER  BUILDING 

WILMINGTON,   DELAWARE 

(302)  655-5547 





1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

13 

THE COURT:    When was  that? 

THE WITNESS:      In  1939. 

BY MR.   SAUSE: 

You are certain that was the one, in the '39 survey? 

Yes, sir, I am sure.  If you would like for me to 

check it out against the other one, I would do so. 

Since you are doing the '48 description, which was 

the latest description, why would you apply to the one that has 

been superceded? 

A    I wanted to see how much Bay front was on it, and 

all it.  I wanted to see why 

the stuff 3 why it doesn't agree.  It has been a long 

time ago.  It the first deed that we had that had 

the descr    n in it,        I know. 

It says, being the same in all the land, so he may 

have gone back to that one and copied that before they got the 

newer one.  That didn't have the description before we got the 

Conveyed Bryan, Courtney, Benton and 

John C. Benton. 

So that is — 

Conveyed unto them.  1939. 

That is the earlier survey; is that correct? 

Yes, sir. 

How much frontage does that show on the Bay? 

A    I am very happy you asked that.  If someone could 
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total  this,   please,   808 and a-half,   264,   280.5,   and  I  think it 

is  99,   sir. 

THE   COURT:      V.liat? 

TTNESS:     99 or   98. 

THE COURT:  99.98? 

THE WITNESS:  No,  Sir, it is either 99 — let me 

look at the deed.  I am trying to road these s     mrribers on 

here.  I don't know whether it's 99 feet or 98 feet. 

Anyway, it would be 99 feet, 6 perch. 

I tViink if you total them and total the ones against 

the I   ! | 
.'ould be  a big discrepancy. 

^  COli      . j  to 1,452.0. 

and I think if you look at 

the Metcalf survey in '48, I think that is 1,800 feet.  That is 

a straight line pull now.  That is not totaling up the distance^ 

That is totaling up the breaks. 

If you were to take the Metcalf survey and take the 

breaks that he calls for and pull a straight line from the two 

end points of where he hits the Bay and leaves the Bay 

THE COURT:  That is a straight line? 

THE WITNESS:  No, Sir, that is with the breaks. 

That is going the way the shoreline goes. 

THE COURT:  Measuring the contours? 

THE WITNESS:  Yes, Sir. 

THE  COURT:      The   1,400   feet   is? 
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THE WITNESS:  Yes, Sir. 

THE COURT:  How about the Metcalf survey? 

THE WITNESS:  They are on a base line from point to 

point, which would be 1,791 feet. Sir. 

BY MR. SAUSE: 

Q      lat is yours? 

2,019 feet, sir. 

Q Yours is 2,019? 

Yes, sir.  On a straight line pull. 

Of c ids on where you plug into the 

Creek on tne south? 

That is a possibility, yes, sir.  That could have 

moved,  ] there could have been moved. 

You would not know if it had. 

THE COURT:  Isn't the difference between yours and 

Metcalf's the 227 feet you said that you included in your survey 

the old inlet? 

THE WITNESS:  That is a difference, yes, Sir.  That 

is a straight line pull .  ..ssuming that the inlet was still in 

the same place, and when Metcalf did it, I would be 227 feet up 

along the Bay front. 

R. SAUSE: 

Q    One last question.  I think it is the last question. 

That peach thing, that you just testified to, why did 

you do that? 
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did I do it, sir? 

Q    Yes? 

I didn't draw it.  Someone else plotted it and they 

plotted it, you know, when they got the deed, or sometime I 

would imagine during the time that they were working on it. 

Q    Did you utilize that in comparing the plots? 

Did I utilize it? No, sir, I didn't utilize any of 

it, any of the plots as such, other than to see how they hit the 

reef.  Just to overlay it, to see if you are in the ball park. 

No, we didn't hold this'. 

?d, i. e held this I would have been 

1.400 fee   i       \ 2,000 feet, and I know there 

is no gut through there.  It is a bank. 

. SAUSfi:  No further questions. 

THE COURT:  Any redirect? 

MR, ATWATER:  Just one question. 

REDIRECT EXAMII^ 

3Y MR. ATWATER: 

Looking at Exhibit R, I thought the original wr 

here. ? 

I know, but that is my copy. 

Mr. Downey, referring to Exhibit R on the stipulation 

of the Exhibits — 

THE COURT:  What does that depict? 

. ATWATER:  This is a comparison by Mr. Nuttle, 
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THE  COURT:      Oh,   yes. 

ATER:  Of the three surveys. 

BY MR. ATWATER: 

Q    Looking at the line of the Aaron farm, how did you 

characterize the changes in that line, regardless of the north- 

south distance, with reference to the Bay side? 

A    I would say you have lost, it is a 200 scale, so I 

would say you would have lost, at one point there, well over a 

hundreql* feet, at this point you are at least a hundred feet. 

The two, circles shown.on the Bay side, you would be averaging 

.f.A.A_£lv.  4-V* • 

Q y line itself, there, it is eroded 

upwards of 200 feet? 

Yes. 

So it doesn't surprise you if — 

MR. SAUSE:  I object.  He is leading and he is 

answering the question. 

THE COURT: V7e have been very liberal about that, 

Mr. Sause.  Go ahead and ask the question. 

. -.TWATER: 

Q    Mr. Downey,,does it surprise you to find in 

boundaries, along properties, by water? 

o, sir, it doesn't.  From the '39 survey to the ' 

od, shows a 400 foot difference 

along there as such.  The survey from '48 to '73 shows a 220- 
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come difference in it.  So either one or both of the outlets 

could have moved, or could have been moved.  There is no way of 

knowing if they were moved. 

MR. ATT      No further questions. 

MR. SAUSE:  NO questions. 

THE COURT:  You may step down. 

Call witness. 

)N 

having been first duly sv       he Clerk of the Court, was 

xamined and testified as follows: 

DIRECT EXAMINATIO:. 

BY MR. ATWATER: 

"on, I hand you — 

IE COURT:  You'd better identify him. 

MR. ft-TWATERt  VJhat is that 

THE COURT:  You'd better identify him. 

MR. ATWATER:  All right.  Would you mark this for 

identification. 

THE COURT:  I mean the witness. 

MR. ATWATER:  I am sorry, Judge. 

BY MR. ATWATER: 

Q    Would you give your name and address, sir? 

A    My name is Samuel j. z^aron, my business office is 
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416 North Charles Street, Baltimore, Maryland.  I have beer 

member of the Bar of Baltimore City since 1922. 

You are a practicing law at the present moment, 

though, are you Mr. Aaron? 

oil, according to the way my health is, I am doing 

the best I can. 

>r\ you are one of the Defendants in this 

matter and 3 tgate     hat is called the East Bay 

Property, the Dircon, the Aaron Farm, and to what we have 

referr la mortgage on that? 

Voc JLCO . 

C    You are the Samuel J. Aaron mentioned in the various 

deeds and titles that we have had in this Court? 

A    Yes, sir. 

Q    All right.  Now, Mr. Aaron, in 195 5 you owned the 

farm which has been referred to as the Tolson Farm or the 

Benton Farm, owned by the East Bay Colony Associates; did you 

not, sir? 

Now owned by East Bay Colony.  I owned it prior to 

that. 

Q    You owned it previous to that.  You acquired this 

deed — just to lead these questions, if you do not mind, 

. Sause. 

MR. SAUSE:  I don't mind. 
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BY MR. ATWATER: 

Q    You acquired it by deed in 1948 and you conveyed it 

out in 1964 — wait a minute.  You conveyed it out in 1973? 

A    I put the deed in the name of Nichols and one of his 

companies, and then he conveyed it to me, I put up all of the 

money, he had rothing to do with it — 

ittle louder, Mr. Aaron. 

IE' WITNESS:  I put the deed in the name of Nichols 

and one of his compr .;t up the money.  Howard Wood, 

an attorney in Con ched the title and 

subsequently Mr. Nichols deeded it in my name and my wife's 

name, under an agreement that I had that I would deed the 

adjoining farm to either him or one of his companies, and I put 

up all of the money on the other farm.  He had no monetary 

interest in it at all. 

It was just a gentlemen's agreement that I would do 

what I did. 

BY MR. ATWATER: 

Q All right.  Now, Kent Island Holding Company 

acquired the property that is now owned by Kent Island Estates, 

in 1950.  Who were the principals in the Kent Island Holding 

Company? 

Mr. Nichols, his brother, my son and myself.  I 

think that was known as the long form, it had three different 

names. 
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Q    Sometimes referred to as the Gibson Farm? 

A    Gibson, Moore, I put up all the money and he put it 

in one of the companies' names, and I subsequently deeded it to 

him after he was able to get a mortgage. 

1 right.  Now, in 1950, Kent Island Holding 

Compai. tcp Cl ay Corporation? 

.ay Corporation? 

.'icsap      , _. rporation was a holding 

company, he had various companies for different things, and I 

deeded to that company, but I didn't take any stock in it, but 

I had a control of the company. 

THE COURT:  You say the Chesapeake Bay Corporation 

was solely owned by Nichols? 

THE WITNESS:  Either Nichols or some of his 

relatives.  He held the stock.  I held the money.  In other 

words, he had no money in it, but I put up all the money an 

made arrangements with me to pay me and I think I had the last 

payment in 195 7. 

EY MR. ATWATER: 

Q     11 right.  In 1951 he was conveyed to the Romeo 

Holding Company. Who was the Roraco Holding Company? 

That was Nichols. 

Q    So, in 19r    IclTd-s was in control of, or the owner 

o f the corporation owning the property now in Kent  Island 
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Estates Corporation? 

11 of the land e::cept that strip that separated the 

Creek.  I had an agreement — 

MR. SAUSE:  I object.  These are verbal agreement. 

THE COURT: At this point I will sustain the 

objection. 

Dl nc   •(-> us, there is no question pending at 

the moir 

Q    Mr. Aaron, in 1955, did you reach an agreement? I 

am not asking what agreement, did you reach an agreement v.'ith 

Mr. Nichols, in reference to this sand bar? 

The agreement — 

Q    Wait a minute.  Did you reach an agreement or not. 

mxy 

Prior to and in 1955. 

MR.    >TB .   Tuld you mark these for identificatio:a 

(Whereupon, the documents referred 
to were marked as Defendant's 
Exhibits Number 4, 5, 6 and 1, 
for identification.) 

MR. SAUSE:  These are being marked for identificatiok 

ATWATER:  Yes, sir. 

Now,   Defendant's E::hibi nber 4 bears the date of 
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June 3, 1955, of which appears to be a letter addressed to you, 

ron, from David M. Nicholj.  v.'hat is that letter, si 

MR. SAUSE:  I object. 

THE COURT: What are your grounds to the objection? 

}r, there is no indication that 

ther    any r     ice at all to this.  It is from somebody who 

is not even a party of this proceedings.  There is no 

indication of any rejtevan^e, whatsoever. 

THE COURT:  Well, I will have to admit it, subject 

to exception.  I will have to see if it is relevant or not. 

BY MR. ATWATER: 

Q    Can you identify that letter, sir? 

Yes, sir. 

Did that letter come from your file in reference to 

your properties on the eastern shore? 

Yes, sir. 

THE COURT:  From you to Nichols? 

THE WITNESS:  It is fron.    Nichols, addressed to 

me. Sir. 

BY MR. ATWATER: 

Q    You received that letter from Mr. Nichols? 

Yes, sir. 

. 3AUSE:  Your Honor, I object, unless he can show 

how he did receive it.  It could have been from anybody. 

THE COURT:  He said it came from his file, and 
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apparently it is addressed to him. You can make a rational 

assumption that he did receive it. 

BY MR. ATWATlSR: 

Q      ] right.  I v;ould like you to identify Defendant'; 

Exhibit 5 e of June 8th, 1955, v/hi 

appears to be ^ of a letter signed by you.  What is 

that letter? 

-^dressed to Mr. Nichols, by roe. 

In reference to his letter of June 3rd, 1955. 

TIE COURT:  Overrule the objection. 

BY MR. ATWATER: 

ad the letter which has been raafked for 

identification as Defendant's Exhibit Nunibe    iated June 9, 

can you identify that letter, sir? 

MR. SAUSE:  Objection, 

THE COURT:  Overruled. 

THE WITNESS:  That is a letter from Mr. Nicho] 

addressed to me, dated June 9th, 1955.  I received that letter 

from Mr. Nichols. 

BY MR. ATWATER: 

Q    I hand you a copy of a letter which, again, appears 

to be a file copy, from you to Mr. Nichols, marked Defendant's 

xhibit Number 7.  Can you identify that letter? 

MR. SAUSE:  Objection. 

THE COURT:  Overruled. 
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THE WITNESS:  That is a letter dated June the 10th, 

1955, addressed to Mr. Nichols in answer to a letter dated 

June the 5th, 1955. 

::ers refer to certain properties.  In 

partic of that property? 

ep the property was owned by Kent Island 

Company — 

THE COURT:  The holding company? 

THE WITNESS:  The original company, yes. Sir. 

THE COURT:  Kent Island Holding Company? 

THE WITNESS:  Yes,  Sir.  My son, Jerry Shuman, the 

accountant, and Mr. Nichols was present. An agreement was 

entered into. 

THE COURT:  I understood that company was compo:; 

of Dave Nichols, his brother, you and your son? 

THE WITNESS:  Yes, Dave Nichols and his brother had 

stock, and myself and my son had stock, and Jerry Shuman was 

the accountant. 

THE COURT:  But Shuman had no other interest — 

'NESS:     as the accountant.    was setting 

up the company. 

Now, we had this meeting.  The meeting was to 

acide on a sand bar. 

MR.   SAUSE:  Now, Your Honor, I object to this.  There 
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is nothing in the record.  How can we be bound by a secret 

meeting that these people had, tl,    . are in no way privy to. 

^TER;       ^et me approach it a little 

diffc Sause. 

Q ' these letters all refer to a location 

on that sand bar? 

Yes, sir. 

Q     ad as to certain action you proposed to take in 

1955? 

Yes, sir. 

MR'. ATWATER:  Now, at this point I would like to 

offer these letters into evidence. 

MR. SAUSE:  Objection. 

TIE COURT:  Let me see them. 

Where is the relevance to this, Mr. Atwater? 

MR. ATWATER:  Your Honor, there has been a 

question mark as to what channels have and have not been cut 

through this sand bar, and I have asked several witnesses 

whether any work was done in 1955, whether they saw any 

evidences of it.  This is the man who was there at that time 

ad can testify as to the facts of what was done in '55. 

THE COURT:  Well, what was done? I mean what 

variances would it have on the present situation? 

MR. ATWATER:  Well, Six, to this extent.  That in 
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1955 a channel was cut through at a time through corporate 

ownerships.  Mr. Nichols owned the land to the north of this 

sand 1 on owner"      nd to the south of the sand 

bar.  Both of thern owning the land binding on Tolson's Creek, 

and this was a joint act!       e two people and a particu1 

location in '55 to open a    lei through this sand bar for 

their joint use of Tolson's Creek, of what we call the lake now 

behind the sand bar. 

s a part of a history of this bar, and the 

action of the owners, this was an apparent attempt, at that 

time, to locate the opening by mutual agreement between the 

parties.  The evidence of it has almost disappeared, but were 

still apparent on the photograph in evidence. Defendant's 

Exhibit — how did it get to be Defendant's 2-A, which is 

the large scale photograph made in 195 7. 

I asked the witness about it when he was identifying 

the photograph.  This is Tolson's Creek, and I proposed to ask 

the witness whether or not the indication in the middle of 

that sand bar was the location of the opening made by agreement 

made between Mr. Nichols and Mr. Aaron. 

THE COURT:  I don't see where it wouH hurt you if 

E let him do it, but if you insist I am inclined to not let him 

3o it. 

;. SAUSE; Your Honor, may I just speak to that 

a moment.  Mr. liullin did not say that that was an opening on 
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tha' plat. 

jt say that he did. 

Iiibit, Mr. Atwater is 

charac       .1        t there is definitely a question of 

relevancy oblems for which I am face: 

For one thing, by not objecting to that correspondence 

::h I think frankly says nothing, I don't want Your Honor to 

feel that I know what is coining, and I don't want Your Honor to 

look at me later and say to rae that You opened the door for 

this because it all follows as a logical objection. 

I am not trying to be instructionist about it, but 

that, per say, I think we are right with our objection, but I 

don't press it too verbally, except for other matters which I 

am afraid will take place. 

THE COURT:  Unless you show me some relev. 

/ater, I am going to sustain the objection. 

MR. ATWATER:  Your Honor, there is the further fact 

that Mrs. Quamdt said that at some time, she did not know when, 

a couple of men had dug, with shovels, I gathered, something 

through the sand bar, but she never remembered in spite of the 

fact that she was down there, an opening being dug in the middl({> 

of that sand bar, or in any location at all. 

I think the fact that such an opening was dug, one 

goes to her recollection, and for us would be rather stront 

if she was there as much as she said she was during that 
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precise period of time, and two, it shows also that this sand 

1:>ar in its previous history 

of 9wn sojjnethi.ng that the owners could agree on, a 

nev c a, or whatever, but as a new 

outlet at lc-9t. 

THE COURT:  If I recall, all they said they 

were trying to relocate it, or agree upon a new bou.   _ " 

there was simply an agreement of the openir     of another 

outlet to the Bay, and obviously they were going to do it at 

the narrowest part of the Peninsula, from the standpoint of 

economy. 

I don't think there is anything really to be derived 

as a bearing on the location of the boundary by their joint 

efforts to open up a connection between the Creek and tlu 

for the purpose of small     . to have access to  the Bay from 

the Creek. 

That was their purpose. To make the lots more 

attractive and more navigable by having an outlet to the ray. 

xally, they were going to locate that outlet at a point c 

he least resistance to the sand bar from the standpoint of 

economy. 

I don't think they were trying to re-er 

boundary line, or try to demoralize the boundary line, not from 

these letters. 

You want to put it in to reflect on her credibility? 
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MR. ATWATER:  Her credibility, and also the fact 

that this channel was cut through in '55, and we have a lot of 

expert testimony that there was no indication of any location 

of this channel except in the diagram, the old channel. 

TIIE COURT:  I will let you put it in for the 

limite reflect on her credibility, but •     ecall 

the testimr oject was undertaken and shortly there- 

after: GV.'G    '   ct ca.     o play,  nd they did not proceed to 

carry it      irthe: it maintained, and it plugged 

up like the stream that is alleged to be the original boundary. 

MR-      -v:  Your Honor, I think it goes a liti 

further in that it showed the nature of this sand bar, and this 

Creek, and the basic principle of where a stream meanders back 

and forth between two properties.  The boundary line normally 

nges with it. 

THE COURT:  Caused by natural causes. 

./TER:  Yes, Sir, but also the parties could 

change that boundary line themselves, and open a new channel if 

they so wished to do.  This sand bar never was the fixed 

monument that it is today, whereby it has been filled several 

eet and widened to approximately 40 feet.  That, at that tLr, 

relatively thin sand bar. 

The channel, as from the testimony of the Plainti. 

witnesses, shows that it was constantly blocking up in the 

other location and would open up with freshness and springtime 
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G natural condition of the 

stre , .. bar is not as such the 

chang     : the boundary.  It is a shifting sand bar itself. 

The stream is the boundary.  Vftiether that appeals to Your Honor 

or not, I don't know.  It is part of the history, and we have 

had a lot of speculating, an aerial photograph interpretation 

testimony, but I thought the testimony of one man who was th 

in 1955 and seen what was actually done, would be relevant in 

the history of this boundary and str on. 

I won't argue any further. Your Honor. 

THE COURT:  I will put it in for the limited 

ose of reflecting on Mrs. Quarndt?s testimony. 

as the work done that is referred to in 

correspondence in the letters between you anc 

Yes, sir, the work was done, and before it was done 

we contacted the surveyor,     otcal. 

it a minute.  The work wasebne? 

Yes, sir. 

And it was done approximately at that t 

Yes, sir. 

Did you pay your half and     .ichols pay his ha] 

I paid ray  ]    it in addition to that it 

to make a boundary between — 

THE COURT:     Just don't  answer  the -ions that 
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hich is a large scale photograph,     in the approximate 
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. Sause, would you mind if I put 

mark in the water opposite to the point in which I want to 

his attention to? 

MR. SAUSE:  No, not as long as you tell the recc 

what the mark is. 

BY MR. ATWATE. . 

Q on, I call your attention to Tolson's Cree! 

as shown on this Exhibit.  Uow, looking ct that phol 

you locate where the 1955 cut was made? 

It was right about here. 

Q    You put an "X".  Suppose I put an "A" beside it? 

A    It was done by Fountain Davis.  He lives here in 

Stevensville, or Centerville.  I am almost sure it is 

Stevensville. 

JR:  Your witness. 

CROSS -^-.JlIHATION 

.. SAUSE: 

, .iaron, did you take a boat in "le 

finished that wo: 

intain Davis did  all  the id  took a 
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is his or not,   I don't 

one 

:>st immediately. 

It filled up almost immediately? 

Of course, there was no      on the 

claim that we should get jettys. 

at about bulkheads? 

Ikheads or jettys.      instance, t 

to stop the sa;,   am filling in, bu pie t 

, that thing was     3 filling in. ^ ,.u 

could do about it. 

THE COURT:  So it was      rcise in futi' 

T:    JNBSS;  Yes, sir.  Prior to that we had an 

estimate of $15,000 in 1950, but we had no lots sold and we had 

nothing, and we didn't want to do anything about it. We just 

prolonged it. 

THE COURT: What do you mean by an estimate of 

~'00? Investiment in what? 

THE WITNESS:  In the opening up of the Creek, 

estimate. 

THE COURT:  Oh, estimate. 

THE WITNESS:  Yes, they wanted     00 for the 

opening of the Creek.  I got a letter from a man that      1 it 

and we didn't do it. 
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n't  i' 

ys,   y t 

COURT:     There 

^3: 

through 

xrnent 

aestions 

^SS:     Your  Honor,   can I to gel 

lis  tc 

TIIE   COURT; 

le 

S.1.     it. th th'' 

)on; 

md test; 

Give your name a. 

William r..  '. ' ^nurnental Ti1 
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You    a member of the Bar, Mr. Dir.on? 

A    Yes, sir. 

Q    I believe you are President of the Monumental Title 

Company? 

A    Chairman of the Board. 

Q    And you are a general partner in the partnership 

known as East Bay Colony Associates? 

A    I am the general partner. 

THE COURT:  I don't think I ruled on these.  I am 

admitting them for the sole purpose of reflecting on the 

recollection of Mrs. Quarndt. 

MR. ATWATER:  Your Honor, that is Exhibits 4, 5, 6 

and 7. 

THE COURT:  Defendant's Exhibits 4, 5, G and 7, that 

is correct. 

(VThereupon, Defendant's Exhibits 
Number 4, 5, 6 and 7 were 
received into evidence. 

THE COURT:  Mr. Dixon, I am sorry, I didn't get your 

first rame? 

THE UITNESS:  William E. D-I-X-0-: . 

THE COURT:  All right. 

BY MR. ATWATER: 

Q    Mr. Dixon, Mr. Dovmey has testified that that firm 

was employed and he did the work of the survey of this 

property in 1973. Did you employ him? 
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A I did 

For what purpose was he employed? 

A    To make an outline survey for purposes of acquisitiorji 

and then later to be used for development purposes. 

Q    Was  that outline survey used for the title 

description and the deed to your partnership, and in the 

mortgage? 

A    Yes. 

Q    Did you have any personal knowledge of any 

relocation of the outlet of Tolson's Creek to the Chesapeake 

Bay: 

None whatsoevej 

Q    Did you ever see where the outlet was in 1973, 

immediately before you purchased the property? 

A    Yes, I was told — 

MR. SAUSE: Your Honor, I object.  He can't tell 

what he was told.  I don't thin': Mr^ Di:con should tell what he 

was told. 

!-  Vi THE COURT:  Sustain the objection, 

not what he was told. 

BY   . ATWATER: 

Q    What you saw in 1973, Mr. Dixon? 

I saw an opening between the Tower Gardens sub- 

division and the subject property, and another opening between 

the subject property and the property to the north, known as 
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Kent Island Estates. 

Q    Do you know where the locations were, of the opening^ 

you saw in 1973? 

A    To the best of ray recollection, it is exactly as it 

is today. 

Q lir. Dixon, were you present in 1976 when certain 

photographs were taken, three of which have been marked for 

identification, that is Defendant's 1-A, B and C? 

A    Yes, I was present. 

Q    Does that show the condition of that property on tha 

date? 

A    Yes, it does. 

Q    I will hand you two other photographs, which I will 

have marked.  Were these photographs taken the same day? 

A    Yes, sir. 

MR. ATWATER: Your Honor, at this point I would like 

to move the admission of Defendant's 1-A, B and C. 

MR. SAUSE: Your Honor, subject to the infirmities 

noted by our witness, Mr. Mullin, I have no technical 

objections to that photograph.  Mr. Mullin said that the angle 

was confusing and so forth, and I think that goes rather to its 

weight than to its admissibility. 

THE COURT:  It will be admitted. 

(hereupon. Defendant's Exhibits 
1-A, B and C were received into 
evidence.) 
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MR.   ATER:  Perhaps the photographer was not an 

expert photographer, Mr. Sause. 

MR. SAUSE:  May I see the other two? 

MR. ATWATER:  Yes. 

THE COURT: We are going to have to suspend for a 

couple of minutes. 

(Whereupon, a recess was taken.) 

BY MR. ATWATER: 

Q    Mr. Dixon, I hand you another photograph, was that 

taken the same day? 

A    Yes. 

Q    Is that looking from the Bay side in, in an 

easterly direction? 

A Yes, it is. 

MR. ATWATER:  May I have this marked, and I will 

offer it into evidence at the same time. 

MR. SAUSE:  Again, Your Honor, no objection to its 

admissibility. 

THE COURT:  It will be admitted. 

(Whereupon, the document referred 

to was marked as Defendant's 
Exhibit Number 8, for 
identification, and received 
into evidence.) 

BY MR. ATWATER: 

11 right,   Mr.  bixon.     I hand you  another photograph 

Was  that  taken on the  same  date? 
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A    Yes, it was. 

Q    Is that looking northerly, up the beach from the 

northern jetty of the present inlet? 

A    Yes, sir. 

MR. ATWATER:  I will offer this as Defendant's 9. 

MR. SAUSE:  Ko objection to its admissibility. 

THE COURT:  It will be admitted. 

(Whereupon, the document referred 
to was marked as Defendant's 
Exhibit Number 9, for 
identification, and received 
into evidence.) 

THE COURT:  Is Defendant's 8 looking from the Bay 

towards the inlet? 

MR. ATWATER:  Is that the one Mr. Dixon identified? 

THE COURT:  Yes. 

I. ATWATER:  Yes, it is. 

BY MR. ATWATER: 

Q    Mr. Dixon, did you have any information brought to 

your attention concerning any discrepancies in the outlying 

description of the property when Mr. Downey made the survey? 

A    Yes. 

Q    Was there anything in those discrepancies in 

reference to this boundary line on the northerly side of the 

property adjacent to the Chesapeake Bay? 

A    Yes, there was discrepancies in the distances and 

the calls-to the Bay, and then there were discrepancies in the 
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meats and bounds call along the Bay, between the two streams. 

The stream at the Tower Gardens and the subject stream. 

Q    Did he tell you, at that time, what he used as the 

northern boundary of your property? 

A    No, he had not completed his survey.  I had a copy 

of the, I think, the record deed at that time, and a certificate 

of title, and we discussed the fact that all the calls ran from 

the center line of the stream of the Tower Gardens to the cente:: 

line of the stream opening into Tolson Creek. 

I told him to hold to the center line of the stream, 

as they were monuments, and I know through all the law that I 

have been taught, that a call to a monunnent prevails over a 

metas iand bounds call.  So I told him to hold to the call of 

the monuments. 

Q    In the preparation of the deeds and the mortgage 

to the financing company financing this project, was there 

reliance upon that survey? 

There was, certainly. 

Q    Incidentally, is this little piece of land included 

in your property for tax purposes? 

A    It certainly is. That is part of the acreage and the 

description in my deed, and the assessment is based upon my 

acreage and my deed. 

Q      . Di::on, did you have any information at all which 

would have led you to believe that this location of the stre am 
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was other than the natural location? 

None whatsoever. 

MR. ATUATER:  Your witness. 

CROSS EXAMINATION 

BY MR. SAUSE: 

Q    Mr. Dixon, at any time, did you ever discuss this 

matter with any officer, director, stockholder, servant, 

employee, attorney or anyone in the Kent Island Estates 

Corporation? 

A    Why would I have reason to discuss it with them. 

THE COURT:  Just answer the question. 

THE WITNESS:  No. 

BY MR. SAUSE: 

Q    Did there ever come a time when it was brought to 

your attention that one of those class of people wanted to 

discuss this with you? 

A    I think sometime after I took title, Mr. Walter 

Lippencott said something to me about having representative 

i[)uandts and that there was some question about dredging out for 

a marina, and also there was a question that there was an 

argument between theQuandts, or Kent Island Estates and 

Mr. Sam Aaron, who owns, still owns the first two lots, and 

Kent Island Estates. 

I said I would be more than happy to discuss any 

joint venture of utilizying and dredging out the lake once I 
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get to the point that I have recorded plats, but I was not 

interested in discussing it at that time because I was too far 

from a record plat. 

THE COURT:  What do you mean you v/ere too far from 

the recorded plat? 

THE WITNESS:  Your Honor, it takes, even today. Sir, 

I haven't even gotten the preliminary approval because one of 

the big drawbacks is perculation.  Mr. Snyder, who is one of tho 

earlier witnesses here today, performed about 100 perculation 

tests on the subject property, and I got about 13 lots 

approved. 

THE COURT:  I see.  You mean a recorded plot of the 

subdivision. 

THE WITNESS:  A subdivision. 

THE COURT:  But you did have the plat that Mr. 

Downey's firm had? 

THE WITNESS:  Yes, Sir, but that was not a recorded 

plat.  I never did record that plat.  That was in my deed by 

meats and bounds, and I described the plat.  In fact, most 

places, I know in Anne Arundel County, we  could not record such 

a plat.  To record a plat you have to go through the sub- 

division regulations, and it is a rather long, drawn-out affair 

THE COURTr  If you buy a farm and you have it pre- 

surveyed pending the transfer of title. 

IE WITNESS:  They will not allow you to record that 
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plat. Sir. 

THE COURT:  Why not? 

THE WITNESS:  Because they have subdivision 

regulations, and it is a long, drawn-out affair.  There is no 

provision. 

THE COURT:  No, but if there is no intent on your 

part to subdivide, you certainly can record that plat? 

THE WITNESS:  No, they will not allow you to record 

a plat with the deed.  The plat must be recorded among the plat 

records, and to do that you have to come in and get planning 

and zoning approval. 

So it is not the practice to record the plats with 

the metas and bounds description. It must be done on special 

type of paper. 

THE COURT:  It is very discouraging in recording a 

plat 

THE WITNESS:  It is very much discouraging recording 

a plat, Sir. 

BY MR. SAUSE: 

Q    That is a public local law, or public general law? 

A    I think it comes under both — I think the annotated 

code delegates to the local municipalities and certainly to 

Anne Jvrundel County, which is a charter form of government, 

the right, to control of the -x*ecording of plats. 

Q About when was this  that you had the conversation 
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with Mr. Lippencott? 

A    I would say that was about two years ago. 

Q    About two years ago, so that would have been the fal] 

or early winter of 1974? 

Yes. 

Q    Did you have any contact about this with any 

representative of Kent Island Estates Corporation, subsequent 

to that? 

A    No. 

Q    Do you know if they have any fears or reservations 

about your survey? 

A     No. 

Q    I call your attention to Plaintiff's Exhibit 14, 

which proports to be a letter from your witness to you, dated 

February 19th, 1974, a full six months, probably nine, of the 

time that you are referring to.  Did you receive the original o 

that letter? 

I think I did. 

Q    What, if anything, did you do about it, Mr. Dixon? 

A    I think I did nothing. 

Q    Was there any particular reason why you did nothing 

about it? 

Yes, if someone, has a claim against our property, I 

don't think that I should have to take the affirmative action. 

Q Not even to discuss it? 
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A    No, they know from the record that I am the owner, 

and they have the right to contact me, which you eventually did 

do. 

Q    May I ask you this, then.  Would it not be the case, 

if our deed, which the record shows indicated at least paper 

ownership of the whole point, were we not right in doing the 

same thing, in not contacting anybody, or anything else, and 

the affirmative, as you put it, was on the other person who is 

claiming something that we felt belonged to us.  Is that what 

you are trying to say? 

A    No, I think everything of record, both the deed of 

the adjoining property and our deed called for the mouth, the 

center for the mouth of the stream emptying Tolson Lake into 

the Bay. 

I didn't see any discrepancies. 

Q    You didn't see any discrepancies? 

A    None whatsoever. 

Q    Did you ever search the title, Mr. Dixon? 

A    Oh, yes. 

Q    When you searched the title, did you ever stretch 

this out to see how it worked, is that part of what you did? 

A    Oh, yos, surely. 

Did you do any title searching here? 

A    To, I had an'engineer do it, a surveyor, Mr. Downey 

Q    A survey-  And you did nothing, yourself, to verify 
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or check what Mr. Dovmey did? 

A    Yes, he sent to me his description, his plat, and I 

checked it against my deed, and adjoining deed, and all of them 

called to the center of the stream emptying into the Bay at 

Tolson Lake. 

Q    Are you suggesting that there is no discrepancy 

there? 

A    I called it a single monument from two directions, 

v/hich would not indicate to me that there is a discrepancy, but 

it more affirms that everything is correct, 

Q    I see.  And there was nothing on the land to 

indicate to you that there was a discrepancy? 

A    llo,   sir, 

Q    VThen were the times that you were on this property 

prior to the time that you acquired title to it? 

I think it was sometime in the spring of '73. 

Incidentally, you never seen Mrs. Quarndt, her son, 

her husband, or anyone connected with Kent Island Estates that 

may have said nothing or indicated nothing to you, which led yoja 

to belieyc that the opening was in the place where your 

surveyor placed it to be? 

A ;   There was only one opening. 

ve no further questions.  Thank you 

.TER:  No redirect. Your Honor. 

THE COURT:  Mr. Dixon, you were never made aware of 
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the discrepancy of the plat prepared for you by Mr. Downey and 

the 1948 plat by . ctcalf, where he used one stream as your 

northwestern corner, and the first surveyor uses another one? 

THE WITNESS:  Your Honor, let me answer that by 

saying this.  Mr. Downey said there was a discrepancy in the 

distances between the two streams.  Mr. Downey, nor I ever knew 

that there were two streams, that there were two openings. 

The only two streams was the stream at the Tower Gardens, which 

was the southern boundary of the property that I thought I was 

buying, and the stream emptying Tolson Lake, which I considered 

the northern boundary. 

The fact that there was a difference in distance, to 

me, was very plausible. There were great distances running in a 

westerly direction from the road to the knee-high water mark. 

So with such discrepancies it was only natural that 

the description in 1948 along the beach could not possibly be 

the same as it was in 1973, because that description was some, 

I would say 100 or more feet in an easterly direction, than the 

description in the 1948 deed. 

So always on waterfront, particulary on Bay front, 

you are going to have a lot of discrepancies and a lot of 

changes| 

13 COURT: >oint is that it was a fairly 

recent survey, 1948, showing the northwestern boundary follow- 

ing a stream that was some 200 and some feet south of where 
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Mr, Downey had located it. Aren't you aware of that? 

THE lilTllESS:  No, Sir, I was aware that there was 

some 200 and some feet differences between the two streams. 

THE COUTIT:  But you were not aware that the "48 deed, 

the '48 plat, followed the course of the stream some 225 feet 

south of where your surveyor had followed it? 

THE WITNESS:  No, Your Honor, I was aware that there 

was a discrepancy of some 200 and some feet between the two 

streams.  But as I say, also, there was a discrepancy in the 

quantity of land, so I did rot see anything unusual about that at, 

all. 

' Now, also, I felt, and I know that the law says that 

when the stream changes, the boundaries change.  So if there 

had been a change in the streams, I still followed to that 

stream.  It's not to where it was, but to where it is nov;. 

So I saw nothing unusual about that at all. Sir. 

THE COURT:  So ym were aware that there was a stream 

225 feet south? 

. TUB WITNESS*  iTo, Sir, I was not.  I could not see 
i 

the stream-when I walked along the beach. 

THE COURT:  I mean on the '48 Metcalf survey? 

THE WITNESS; In the Metcalf survey I was aware of 

the discrepancies of the length along the beach, not the fact 

that there was another stream, or another stream other than the 

one that I saw.  It certainly was not apparent by walking along 

LEONARD DIBBS REPORTING SERVICE 
514   MARKET  TOWER   BUILDING 

WILMINGTON,   DELAWARE 

(302) 655-5547 





1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the beach. 

THE COURT:  No, but by looking at the plat you could 

see that the stream was practically hugging the bank in the 

northwest corner of your property, leaving no projection out 

there, peninsular projection out there about almost up to the 

mid-line of the sand bar that separates the Bay from the Creek. 

THE WITNESS:  Under Mr. Metcalf's description there 

was a tip of land that went out into the Bay that disappeared 

completely, it was not all prevelant, and that tip of land is 

about where I now find that this stream came out. 

So there were many discrepancies.  Now I was not 

aware that there was another entrance into the Bay at that 

time. 

THE COURT:  Any other questions? 

MR. ATV7ATER:  No further questions. 

MR. SAUSE:  I have one question, in view of the 

Court's questions. 

RECROSS EXAMINATION 

BY HR. SAUSE: 

Q    Mr. Dixon, you indicated that, I believe, you see 

nothing unusual about the distances being greater than 

Mr. Metcalf's survey.  Is that what you are saying? 

A    yes. 

Q    What if it had been shorter, would your attitude 

have been quite as cavalier and unconserved? 
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A    Absolutely. 

Absolutely.  How, my second question, you have 

testified on cross examination before and since then I have 

learned something else. 

Do you recall a discussion with Kir. Quarndt, Sr., 

at the real estate hutch after receiving that letter from 

Mr, Downey ? 

A    I recall, yes, I think I do.  And the nature of 

it was, fine, if you get in touch with me I will be more than 

happy to discuss it with you. 

Q    Is there any reason why you didn't recall the letter, 

prior to this conversation, until I showed it to you? 

A    I didn't say I didn't recall the letter. 

Q    Well, the record will show that.  Is there anything 

else? 

A    My meeting with Mr. Quarndt, I spoke before a meeting 

with the Talbot,, Kent and Queen Anne Real Estate Board, and 

after the meeting he came up and said something to me, and it 

was maybe a one or two minute conversation, and I had 

completely forgotten it'until you reminded me of it. 

".iothing that I would put any importance to.  If it 

was anything that important, he would have followed it up, but 

he did not. 

Q rell, this was exactly the same time that you had 

gotten the letter? When you got the letter from Mr. Downey? 
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I  am not  sure.     I  don't remeniber exactly when it 

was. 

Q    He done all he could, he'd seen you personally and 

he recorded your survey. What more could he have done? 

A    Well, I think your actions speak very well, but you 

contacted me and brought suit.  lie could have contacted me, he 

could have sat down and brought his plat and said this is where 

we have our discrepancies.  I think that would be the normal 

method of operating.  Why put the burden on me when he is the 

one who has a complaht, 

MR. SAUSE:  All right.  I have no further 

questions. 

THE COURT:  You may step down. 

MR. ATWATER:  No further testimony, and that is 

the testimony  for the Defendant, Your Honor. 

THE COURT:  Any rebuttal? 

MR. SAUSE:  That is it. 

TIE COURT:  I will hear you, Mr. Sause. 

MR. ATWATER:  Your Honor, I prepared a pre-trial 

memorandum which X did not complete in time to get to the 

Court before this.  I would like to present it to the Court 

now, which analyzes what I thought was going to be today's 

testimony, as well as the testimony of the previous hearing. 

The fact limitation of what is in it, and commenting 

^imong the testimony, I will read to Your Honor as to what actually 
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took place today.  I would like to give you a copy of that 

memorandum now.  And I will give a copy to Mr. Sause. 

THE COURT:  If you want to submit this case on these 

memoranda, it is agreeable with the Court.  I am just giving yoi 

an opportunity to mentalate your thoughts orally. 

MR. SAUSE:  Your Honor, there is one thing that I woulLc 

like to mention, that I would like to have an opportunity to 

file a memorandum, and that would seem perfectly okay with me. 

We did submit this on agreed issues and some of the issues neve 

came up, and I think that while everybody is here we might as wfe] 

just strike those out. 

There Isnno sense with Your Honor concerning Himself 

with something that Mr. Atwater and I thought was going to be 

an issue and it didn't  turn out to be. 

THE COURT:  I quite agree.  What are the issues that 

are to be deleted? 

MR. SAUSE:  Your Honor, issue number 1 was " from the 

standpoint of both legal and equitable title, including estoppejl 

what is the legal effect of tas cutting a chamnel through with 

respect to ownership south of the channel, acquisition by East ^ay 

Colony and if that was the only issue. 

So, number 1-a, b and c to submit Your Honor a brief 

is still in. 

Two,  is the instrument dated September 30, 1951, and 

recorded in Liber T.S.P. 4, folio 52, admissible to evidence 
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1 a valid grant from Chesapeake Bay Corporation to Samuel J. Aaroji 

2 and wife. 

3 That was the deed for the lot B, lots 1 and 2.  That 

4 was never offered in evidence, so it certainly is not an issue. 

5 I thought it was going to be.  So I think we can strike out issjie 

6 number 2 altogether. 

Three, was dependent upon two.  Three says " If the 

answer to #2 is yes, did Aaron and wife acquire title to any 

part of the subject area by virtue of the riparian rights ap- 

10 purtenant to the ownership of Lots 1 and 2, Block B.  There is 

11 no evidence here that they ever owned lots 1 and 2, block B. 

12 "Did the subject area become apart of the lots by 

13 accretion", that is 3b. 

14 So it would seem to me that 2 and 3 are out altogethef: 

15 Four, "Whether the same deed, have Aaron and wife 

16 acquired any rights in the subject area by adverse possession." 

17 There was no testimony here that they have.  So I 

18 think that number 4 is out. 

19 Question 5, " Did Aaron and wife convey any part of t\ie 

20 subject area to East Bay Colony Associates by Exhibit G?" 

21 Again, that was predicated somewhat on the others, I 

22 can't— 

23 THE COURT:  What is that again? 

24 MR. SAUSE:  Did Aaron and wife convey any part of the 

25 subject area to East Bay Colony by their deed to East Bay Colonj^ 
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Again, that was predicated on these other theories that they had 

something that they had gotten by adverse possession and some- 

thing to convey.  There being no testimony to that.  I don't 

think 5 is really an issue either. 

MR. ATWATER:  Isn't that the basic issue to this case 

Didn't we get title from Sam Aaron on these parts? 

MR. SAUSE:  Well, possibly, but I am not going to 

quible about 5.  I think one is the real issue here.  Two, Thre^ 

and four are clearly irrelevant because there was no testimony 

to adduce those facts. 

MR. ATWATER:  If I may coment for just a moment, Mr 

Sause. 

MR. SAUSE:  Yes, sir. 

MR. ATWATER:  I must have misunderstood.  I thought 

that deed was one of the stipulated documents and you and I 

were going over the deed to Sam Aaron. 

MR. SAUSE: Oh no, we absolutely did not. 

MR. ATWATER:  As I reviewed it in the title deeds, it 

said that all title deeds and relevance were in evidence. 

MR. SAUSE:  Two said is the instrument admissible to 

evidence a valid grant.  The whole question is as to it's admis 

sibilty.  That is what you and I disputed. 

MR. ATWATER:  I thought you were questioning his titl 

You hadn't put any evidence in to question his title.  As to 

lots 1 and 2— 
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MR. SAUSE:  I borrowed a page from Mr. Dixon. I don't 

have to question his title until he aserts it. 

Anyway, I just don't think 2, 3 and 4 are in and that 

is all I have to say. 

THE COURT::Do you wish to be heard, Mr. Atwater? 

MR. ATWATER:   You mean my closing argument? 

THE COURT:  Yes. 

MR. ATWATER:  Well, Your Honor, I have tried to cover 

in the memorandum the cases we could find hairing on this chang 

of a stream not only by natural means, but by evolsion or by 

acts of parties or third parties.  We have sited in the mem- 

orandum not only the Bosley verses Grand Lodge, which dealt 

with an act of evolsion— well, both evolsion and possession 

for twenty years actually, in which a stream by testimony was 

shown to have suddenly changed as a result of a storm and cut 

off a  triangular piece of land lying between the old bed 

17 which went around the corner and the new bed which cut across. 

18 The Court of Appeals affirmed the instructionsto the 

19 jury in that subjective case, that evolsion would not change 

20 the tidal line. 

21 Quoting from the Supreme Court opinion, these sitatio): 

22 all being in the brief, the Bosley case being noted in our brieJE 

23 on page four and quoting from Justice Brewer in Nebraska verses 

24 Iowa.  In tracing the Haw down we have sited Thompson on real 

25 property, that where stream changes made not by natural forces 

LEONARD DIBBS REPORTING SERVICE 
514   MARKET  TOWER   BUILDING 

WILMINGTON,   DELAWARE 

(302) 655-5547 





1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

56 

but by the acts of third parties or by the other party, that th^ 

tidal line still changes. 

Two of the cases are ones in New York, one was one 

that went up to the Supreme Court of the United States or by 

actions by New York in one case in dredging cannals and putting 

up blocks has changed the entire boundary of the stream and 

extended one lot to what had been watered. New York was claiming 

title to that as the owner of the bed and the stream. 

The Court said no, you changed the land by your own 

actions, you can not deprive  the riparian owner of his ripariaji 

rights to that water front when you by your own actions caused 

the change in the stream bed.  There are two or three cases 

of that type sited in our memorandum, which are directly in 

point to this case and where the Plaintiff by his own actions 

had  caused the stream bed to change.  We have the benefits of 

the laws of justice if it were done by natural means and the 

normal evoltion rule does not apply because they, by their own 

action, have changed the boundary and if their treory were corr|ec1 

deprive us of our riparian right to the mouth of that stream, 

which has an riparian right, is a valuable right on any water 

front property. 

Then, we have at the present time the Whitman's Act 

on the development of marinas and any dredging is very differeijt, 

but it is still a valuable right  subject to control under the 

Whitman's Act as to whether or not this stream or the lake be 
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developed for the joint ownership of both properties. 

Now, we have the further fact in this case that when 

this new cut was made by the Plaintiff the natural result of thit 

was the closing of the old stream outlet.  So it was not apparent, 

it was not known to the surveyor who went out on the survey in 

1973. 

There was nothing put on record, there was no notice 

given to the owners of this property at the time and that they 

were doing this without intending to change the boundary and 

whether they had or not, did they actually cut a new opening, 

the result of which was that the old opening clogged up, which 

had done periodically for years anyway, but the spring freshness 

no longer washed it clear because water follows the path of 

least resistence and this new channel carried the water so that 

the old channel was never gouged out from the spring freshness 

of 1970 to 1976, the day of the Coutt's inspection. 

So that a person who buys in reliance upon a stream 

boundary, in reliance upon a survey description by a surveyor 

made in accordance with the standard surveying principles, can 

he be deprived of that present stream location, is he, indeed, 

justified reling upon the physical facts, particularly when those 

facts were as a result of the Plaintiff's own actions in this 

case. 

They didn't fill up the old stream bed, but as a resujlt 

of their digging the new stream bed, the old stream bed not onlj^ 
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1 closed up, but stayed closed and has not opened up from that dav 

2 to this.  So we bought in reliance, we issued a deed or our 

predecessor of the title issued a deed in accordance with 

4 that survey, we mortgaged this property through a mortgagee 

5 on that survey, with that survey plat, all based upon the 

6 physical conditions existing in '73 without any notice of any 

claim that the present stream bed is not the boundary between 

the properties. 

As far back in the chain of title as one must carry 

10  this case, Tolson Creek has been the boundary between these two 

farms.  The opening in Tolson Creek in 1948 undoubtedly was 

12 where Metcalf put it, but in 1973 it was not there. 

13 I don't see how anyone is charged with notice that 

14 an artifical change has been made in the location of the streair 

15 bed, which has been his boundary. 

^6 Further, that the Plaintiff can not rely upon his 

17 own actions to deprive us of our right to direct access to that 

18 stream mouth from our own property, which we had before the 

19 Plaintiff's took the action in this case. 

20 So that under those principles, we believe, based upcjn 

21 the facts that have been adduced in the Plaintiff's own case, 

22 that in this case the title to all land south of the present 

23 opening as it existed in 1973 is the land of the Defendant's, 

24 East Bay Colony. 

25 THE COURT:  You say 'you  were going to file a memorandum1 
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how much time would you like? 

MR. SAUSE:  I would like the oppurtunity to file a 

memorandum. 

THE COURT:  How much time do you want? 

MR. SAUSE:  Your Honor, I have two briefs due in the 

Court of Special Appeals, one in the Court of Appeals and another 

three day trial this month, saying nothing of the holidays. 

THE COURT:  How about thirty days? 

MR. SAUSE:  How about you? 

MR. ATWATER:  I have no objection to thirty days, he 

is getting my memorandum today and as long as I have time to 

reply. 

THE COURT:  Yes, you may. I will say that you will 

have fifteen days to reply. 

MR. ATWATER:  Thank You, Sir. 

MR. SAUSE:  Thank You, Your Honor. 

THE COURT: Court will stand adjourned. 

( At which time this case was concluded) 
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CERTIFICATE 

I, Joseph Mc Grath, Court Reporter/Notary Public, 

do hereby certify that the testimony of the witnesses and all 

other proceedings contained in pages 1 through 59 was taken 

stenographically by me and reduced to typewriting under my 

control and direction; that the transcript of said witnesses' 

testimony and all other proceedings herein contained is a true 

and accurate record. 

WITNESS my hand  this 
-^ 

day ofXT^ 

1978 A.D, 

y^/^/y< 
Joseph Mc Grath 
Court Reporter/ Notary Public 
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Queen Anne's County Costs $120.00 
Preparation of Record 25.00 
Stenographer 322.00 

Total $467.00 

STATE OF MARYLAND,  QUEEN ANNE'S COUNTY,   to wit: 

I HEREBY CERTIFY  that  the  aforegoing are  all   the original  papers 
of record In "Kent Island Estates Corporation,  Inc. vs. East Bay Colony 
Associates,   et al.",  being Chancery No.  5766,   In  the Circuit Court for 
Queen Anne's County. 

IN TESTIMONY WHEREOF,   I hereunto subscribe 
my name  and  affix the Seal  of  the Circuit 
Court for Queen Anne's County this  31st 
day of March,   1978. 

^^/•/{'C' ^ i—. 
Clerk of the Circuit Court for Queen Anne's 

County 
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THE CIRCUIT COURT FOR QUEEN ANNE'S COUNTY 

KENT ISLAND ESTATES 

EAST BAY COLONY ASSOCIATES ET AL 

Equity #5766 

NOTICE REGARDING CONTEMPLATED DESTRUCTION OF EXHIBITS 

In accordance with Rule 16-306 d 2, you are hereby notified that all exhibits 
connected with this action and now in the custody of the Clerk will be destroyed or disposed of in 
some other appropriate manner, unless written request for withdrawal is filed within 30 days of the 
date of this Notice. "Exhibits" include all items introduced or marked for identification at any trial 
or hearing of this action and/or not filed with a pleading, motion or other paper noted on the docket. 

Exhibits may be picked up at any time between 8:30 a.m. and 4:30 p.m. Proper 
identification and receipt will be required. 

SCOTT MACGLASHAN, CLERK 

February 19,2009 
Deputy Clerk. 

Rule 16-306. Filing and removal of papers. 

d. Removal of papers and exhibits.- 

2. Exhibits filed during trial.- All exhibits introduced in evidence or marked for 
identification during the trial of a case, and not filed as a part of or with the pleadings, shall 
be retained by the clerk of court or such other person as may be designated by the court. 
After either (i) the time for appeal has expired, or(ii) in the event of an appeal, the mandate 
has been received by the clerk, the clerk shall send written notice to all counsel of record 
advising them that if no request to withdraw the exhibits is received within 30 days from 
the date of the notice, the exhibits will be disposed of. Unless a request is received by the 
clerk within 30 days from the date of notice, or unless the court within that period shall 
order otherwise, the clerk shall dispose of the exhibits in any manner, including destruction, 
as may be appropriate. 
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